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CHAPTER  34 

FRANCHISES:     AND   HEREIN  PUBLIC   SERVICE   COM- 
PANIES AND  PUBLIC  UTILITIES— WATER, 
LIGHT  AND  TRANSPORTATION. 

I.    DEETNinoN,  Nature  and  Gkneeal  Bules. 
II.    Necessity  fob. 
III.    Power  to  Grant  or  Kepuse. 
rv.    ExcEiTTSivE  Eights. 
V.    Procedure  to  Obtain. 

VI.    Contents,  Conditions,  Acceptance,  Construction  and  Assign- 
ment. 
VII.    Duration,  Termination,  Revocation  and  PoRrEiruRE. 
Vm.    Effect  op  Grant,  and  Eights  and  Duties  op  Grantee. 

a.  In  general. 

b.  Police  power. 

e.  Eight  to  attack  f  rancMse. 

d.  Duties  and  liabilities  of  grantee  of  franchise. 
IX.    Compensation  to  Abutting  Owners. 

X.    EuLEs  OP  Company. 
XI.    Contracts  Between  Grantee  and  Munioipai.ity. 
XII.    Bates. 

a.  General  considerations. 

b.  Power  to  fix  rates. 

e.  Mode  of  fixing  rates. 

d.  Beasonableness  of  rates. 
XIII.    Eemedies. 

I.  definition,  nature  and  general  rules. 

§  1614.  Definition   and   nature.  §  1617.  Same — grant  to  use  streets 

§  1616.  Same — ^grant    as    a    license  usually  held  to  be  a  fran- 

rather  than  a  franchise.  chise. 
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I  1618.  What    are     "public     utili-      §  1619.  Control  over  by  state  com- 
tiea."  missions. 

n.  NE0BSSIT7  ros. 
i  1620.  Necessity      for      obtaining       {  1621.  Same — telegraph    and    tele- 
consent  of  the  municipal-  phone    companies, 
ity  to  use  of  streets.              §  1622.  Same — express     grant     not 

necessary. 


m. 


i  1623.  Power   of  legislature. 
i  1624.  Power   of  municipality. 
i  1627.  Same — ^power   to  grant  for 
private  purposes. 


POWEB  TO  OKANT  OB  SETUSK. 

S 1629.  Power  of  municipality  to 
refuse  to  allow  use  of 
streets. 

§  1632.  Propriety  of  grant  of  fran- 
chise not  subject  to  re- 
view. 


IT.    EZCLUSITI!  BIOHTB. 


{  1633.  Power  to  grant  exclusive 
franchises. 

§  1634.  Exclusive  use  of  street  as 
distinguished  from  ex- 
clusive franchise. 


§  1635.  Construction    of   franchises 
as  to  exclusiveness. 


T.    PBOCEDUBE  TO  OBTAIN. 


§  1638.  Application  for  franchise 
and  action  thereon. 

§  1639.  Submitting  franchise  to 
vote  of  people. 

§  1640.  Consent  of  abutters. 

§  1641.  Sale  of  franchise  to  highest 
bidder. 


§  1642.  Particular  body  or  officer 
who  may  grant  franchise. 

§  1642a.  Certificate  of  public  con- 
venience and  necessity. 

S  1642b.  Review  of  franchise  or- 
dinance. 


VI.     CONTENTS,  CONDITIONS,  ACCEPTANCE,  CONSTBUCTION   AND  ASSIGNMENT. 


i  1644.  Imposing  conditions  o  n 
granting  franchises. 

i  1645.  Same — requiring  compensa- 
tion for  use  of  streets. 

i  1646.  Same — requiring  plant  or 
road  to  be  completed 
within  fixed  time. 


S  1649.  Same — construction  and  ef- 
fect of  conditions. 
§  1650.  Acceptance  of  franchise. 
i  1652.  Construction   of  franchises. 


VII.    DXJBATION,  TEBMINATION,  REVOCATION  AND  POEPEITtJEE. 

§  1654.  Power    of    municipality    to       §  1656.  Construction  of  grant  as  to 


fix  duration  of  franchise. 


duration. 


Fbanchises. 
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§  1658.  Bights  on  termination  of 
franchises. 

§  1660.  Surrender  of  franchise  and 
withdrawal  from  public 
employment  —  duty  to 
render  service. 

§  1660a.  Same — surrender  of  lines 
or  branches  or  parts 
thereof  of  roads. 

§  1660b.  Same  —  author 's  conclu- 
sions. 

S  1660c.  Same — trial  operation  of 
road  or  part  sought  to  be 
abandoned. 


{  1664.  Forfeiture  of  franchise — 
grounds. 

§  1665.  Same — necessity  for  decla- 
ration of  forfeiture  or 
resort  to  courts. 

§  1666.  Same — who  may  assert  for- 
feiture. 

§  1667.  Same — waiver  of  forfeiture 
and  estoppel  to  assert. 

i  1668.  Same — ^procedure  to  forfeit 
franchise. 


vm.     EITECT  OP  GRANT,  AND  BIGHTS  AND  DUTIES  OT  GEANTEB. 

a.  In  Greneral.  ' 

§  1670.  Effect  of  grant  of  franchise       §  1674.  Territorial   limits   of   fran- 

in  general.  ehise. 

§  1672.  Orant    as    a    contract    and 

impairment  thereof. 

b.  Police  Powers. 

§  1677.  Effect    of   grant   on   subse-       { 1682.  Same — rule    as    applied    to 
qnent   exercise   of  police  railways, 

power. 

c.  Bight  to  Attack  Franchise. 

§  1687.  Estoppel  of  municipality  to 
object  to  use  of  streets. 

d.  Duties  and  Liabilities  of  Grantee  of  Franchise. 


§  1688a.  Governmental    control    of  i  1697d.  Same — classification. 

service  and  rates  in  gen-  §  1697e.  Same  — ' '  exceptional    dis- 

eral.  crimination. ' ' 

§  1689.  Buty  to  furnish  supply  or  §  1697f.  Same  —  discrimination  — 
service.  product    below    cost    to 

§  1697.  Discrimination.  manufacturers. 

1 1697a.  Same  —  statutory      provi-  f  1697g.  Same — discrimination      in 

sions.  interest  of  public. 

§  1697b.  Same — statutory  and  com-  1 1697h.  Same — discrimination     by 

mon  law  rule  compared.  municipality. 

§  1697e.  Same — statutory    construe-  §  1697i.  Same — ^prior   contracts. 

tion. 
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rS.    COMPENSATION   TO  ABTTTTING   OWNEES. 

i  1700.  General    consideration.  §  1706.  Same — subways    for    rapid 


i  1701.  Commereial  railroads. 

i  1702.  Street   railroads. 

i  1703.  Same — elevated  railroad^. 


transit. 
§  1709.  Subsurface  use  of  streets. 


X.     EITLES  OP  COMPANY. 

i  1712.  Reasonableness  of  rules. 
i  1713.  Same  —  payments     in     ad- 
vance. 


XI.     CONTRACTS  BETWEEN  GRANTEE  AND  MTJNIOIPAUTT. 

§  1721.  Same — construction  and  op- 
eration  of  contracts   for 
supply  or  service. 
§  1723.  Same — rescission  or  modifl- 
/    '  cation  of  contract. 


!  1717.  In  general. 

!  1718.  Power  to  make   contract — 

water  supply. 
i  1719.  Same — validity  of  contract. 


Xn.     RATES. 

a.  General  Consideration. 


1729.  Incidental    charges    includ- 
ing rent  for  meters. 


b.  Power  to  Pis  Eates. 


i  1733.  Power  to  contract  as  to 
rates  as  distinguished 
from  power  to  regulate 
rates. 

j  1734.  Power  of  state  to  regulate 
rates. 

i  1735.  Same — delegation  to  a  com- 
mission. 

51736.  Power    of    municipality    to 

regulate  rates. 

5 1737.  Regulation    of    rates    must 

not  impair  obligation  of 

contract. 

1 1737a.  Same — ^power   of   state   to 

change    rates    fixed    by 

municipal      grant      and 

franchise. 


§  1737b.  Same — same — rates  as  con- 
dition to  local  consent 
to  operate  in  streets. 

§  1738.  Same — ^power  of  municipal- 
ity to  make  contract  as 
to  rates. 

§  1739.  Same — ^whether  provision 
in  contract  actually  fixes 
rates. 

§  1740.  Regulating  rates  outside 
municipality. 

§  1741.  Company  as  precluded  from 
denying  power  of  munic- 
ipality to  contract  as  to 
rates  or  attacking  reason- 
ableness of  rates. 


c.  Mode  of  Fixing  Rates. 

i  1742.  Manner  of  fixing  rates  by 
municipality. 


§  1618] 
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d.  Beasona/bleness  of  Bates. 


i  1744.  Rates  must  be   reasonable. 

i  1745.  Bates  fixed  by  the  munic- 
ipality presumed  to  be 
reasonable. 

i  1746.  How  far  rates  subject  to 
review  by  courts. 

i  1747.  Court  cannot  fix  rates. 

i  1748.  Matters  to  be  considered  in 
determining  reasonable- 
ness of  rates. 

i  1748a.  Same — methods  of  valua- 
tion. 


§  1749.  Same — reasonableness  a  s 
looked  at  from  different 
standpoints  of  patron  and 
company. 

§  1750.  Same — ^present  value  of 
property  at  test. 

§  1753.  Cost  of  reproduction  as 
test. 

§  1756.  Value  as  ' '  going  concern. ' ' 

§  1757.  Good  will  as  item  of  value. 

§  1758.  Deducting  for  depreciation. 

§  1761.  Capitalization  and  bonded 
indebtedness. 

§  1762.  What  profit  deemed  reason- 
able. 


Xni.    EEMEDIES. 


§  1767.  Eemedies  of  municipality — 

injunction. 
§  1770.  Eemedies  of  public  service 

company. 


§  1771.  Same — suits  against  com- 
petitors attacking  their 
franchises. 

§  1772.  Bemedies  of  patrons. 


I.   DEFINITION,  NATTJEE  AND  GENBEAL  EULES. 

§  1614.    Definition  and  nature.^ 

§1616.    Same — grant  as  a  license  rather  than  a  fran- 
chise.^ 

§  1617.    Same — ^grant  to  use  streets  usually  held  to  be  a 
franchise.' 

§  16^8.    What  are  '  'pubUc  utilities. ' '  * 
The  term  "public  utilities"  includes  railways,  both 


ILindsley  v.  Dallas  Consol.  St. 
By.  Co.  (Tex.  Civ.  App.  1918), 
200  S.  W.  217,  212,  quoting  with 
approval  from  §  1614,  vol.  4,  ante. 

A  framcMse  is  a  privilege 
emanating  from  the  state's  sover- 
eign power.  People  v.  Continental 
Beneficial  Assn.,  280  111.  113,  117 
N.  E.  482. 

Authority    to    use    streets    is    a 


franchise.  Bradley  v.  Degnon  Con- 
tracting Co.,  140  N.  Y.  S.  825,  80 
Misc.  Eep.  90. 

2  Sullivan  v.  Central  Illinois  Pub- 
lic Service  Co.  (111.  1919),  122  N. 
E.  58,  59. 

3 Dallas  V.  Gill  (Tex.  Civ.  App.), 
199  S.  W.  1144,  1145,  quoting  ;with 
approval  from  §  1617,  vol.  4,  ante. 

4Spangler  v.  Mitchell,  35  S.  D. 
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steam  and  street,  whatever  their  motive  power;'  and 
electric  light  plants.® 

§  1619.    Control  oyer  by  state  commissions. 

State  commissions,  variously  called  public  service,  pub- 
lic utility,  corporation,  or  railroad  commissions,  exist  in 
most  of  the  states,  sometimes  Created  by  constitutional 
provisions,  but  generally  ^y  statutes.  These  commis- 
sions control  to  a  large  extent  and  regulate  the  service 
and  rates  of  public  service  companies  or  public  utilities 
within  their  respective  states.' 

A  constitutional  provision  forbidding  the  legislature 
of  the  state  from  enacting  a  law  granting  the  right  to 
construct  and  operate  a  street  railroad  in  any  city  of 
the  state  "without  first  acquiring  the  consent  of  the  local 


335,  347,  152  N.  W.  339,  citing 
§  1618,  vol.  4,  ante. 

6  Street  railway  is  a  public  util- 
ity as  distinguished  from  a  local 
improvement.  Jahn  Contracting 
Co.  V.  Seattle,  74  Wash.  298,  133 
Pae.  458. 

Injunction  to  restrain  construc- 
tion of  railroad  and  moving  of 
freight  cars  over  same,  holding 
that  street  railway  enfranchised  as 
a  public  utility  may  move  freight 
cars  over  its  tracks  under  reason- 
able restrictions.  Turner  v.  North 
Carolina  Public  Service  Co.,  170 
N.  C.  172,  86  S.  E.  1033. 

6  Colorado  Springs  v.  Pike 's 
Peak  Hydro-Electfic  Co.,  57  Colo. 
169,  140  Pae.  921. 

'Section  229,  A.  ante. 

Public  service  commission  of 
Massachusetts  is  clothed  with  full 
power  to  regulate  and  to  require 
safe,  reasonable  and  adequate  serv- 
ice to  the  public  from  all  common 
carriers  and  to  regulate  rates.  Ar- 
lington  Board   of   Survey   v.   Bay 


State  St.  By.,  224  Mass.  463,  113 
N.   E.   273. 

Application  to  public  service 
commission  for  certificate  of  public 
convenience  and  necessity  to  run 
an  auto  bus  line  on  route  parallel 
to  a  street  railway  where  such 
certificate  was  granted.  Commis- 
sion has  discretion  to  exercise 
power,  which  the  legislature  has 
given  it,  for  the  interest  of  the 
public.  "The  primary  object  of 
the  public  service  laws  is  not  to 
establish  a  monopoly  or  to  guar- 
antee the  security  of  investments 
in  public  service  corporations  but 
first  and  at  all  times  in  the  just 
exercise  of  its  powers  to  serve  the 
interest  of  the  public."  Potts- 
ville  Traction  Co.  v.  Public  Service 
Commission,  67  Pa.  Super.  Ct.  301, 
304,   307. 

Control  of  a  particular  utility  by 
special  terminals  commissioners. 
McCutcheon  v.  Buffalo  Terminal 
Comm.,  154  N.  Y.  S.  711,  affirming 
150  N.  Y.  S.  850,  88  Misc.  Bep 
148. 
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authority  having  control  of  the  street  or  highway  pro- 
posed to  be  occupied  by  said  street  railroad,"  vests  the 
power  to  consent  in  the  local  authorities,  and  hence  a 
public  service  commission  of  the  state  has  no  power,  al- 
though a  state  statute  attempts  to  authorize  it  to  do  so, 
to  order  a  company  operating  a  street  railway  on  cer- 
tain streets  of  a  city,  to  apply  to  the  municipal  authori- 
ties for  a  franchise  to  construct  and  operate  a  street 
railway  on  other  streets.  Extensive  powers  conferred 
by  a  state  statute  on  such  commission  to  order  a  street 
railway  to  construct  additional  tracks  and  make  such 
changes,  improvements  and  additions  as  may  promote 
the  security  and  convenience  of  the  public  ~  or  secure 
adequate  service  or  facilities  for  the  transportation  of 
passengers  are  to  be  construed  as  subservient  to  and 
in  harmony  with  such  constitutional  provisions,  and  not 
as  authorizing  the  commission  to  order  the  railway  com- 
pany to.  take  the  initiative  in  procuring  the  required 
consent.  However  under  such  law,  the  commission  has 
power  to  order  the  construction  of  such  side-tracks, 
switches,  cross-overs  and  terminals  as  are  incidental  to 
the  operation  of  the  main  lines  of  an  existing  railway 
corporation ;  but  the  state  legislature  has  no  constitutional 
authority,  and  hence  the  commission  is  not  empowered, 
to  compel  such  corporation  in  the  absence  of  authority 
in  its  charter,  to  enter  new  territory  by  the  extension 
of  its  lines  of  railway  upon  other  public  streets.' 

II.    NECESSITY  FOE. 

§  1620.    Necessity  for  obtaining'  consent  of  the  munici- 
pality to  use  of  streets." 

8  state  ex  rel.  v.  Public  Service  State  may  surrender  to  muniei- 

Commission,  270  Mo.  429,  437,  443,  pality  its   control   over   streets   in 

192  S.  W.  958.  matter    of   granting    franchise    by 

8  See     §  185,     ante;     §  185,     vol.  constitutional  provisions.     Billings 

1,  ante;  Cummins  v.  Jones,  79  Or.  v.  Cleveland  By.  Co.,  92  Ohio  St. 

276,  155  Pae.  171;  Dickey  v.  Davis,  478,    488,    111    N.    E.    155,    citing 

76  W.  Va.  576,  85  S.  B.  781,  L.  E.  §  1620,  vol.  4,  ante. 

A.  1915  P,  840,  847,  P.  U.  B.  1915  E,  Where       the       legislature       has 

S3,    quoting    with    approval    from  granted  to  municipal   corporations 

§  1620,  vol.  4,  ante.  full  power  over  streets,  ways  and 
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§  1621.    Same — ^telegraph  and  telephone  compajoies.^" 

Where  a  city  has  exclusive  control  over  its  streets  for 
certain  purposes  with  authority  to  grant  right  of  user 
to  public  service  corporations,  it  can  make  a  contract 
with  a  telephone  company  for  use  of  streets  which  is 
binding  as  to  the  city  and  company  but  such  contract 
will  not  bar  the  state  from  exercisiag  its  power  to  regu- 
late." 

§  1622.    Same — express  grant  not  necessary." 


ni.   POWEE  TO  GBANT  OB  BEFUSE. 


§  1623.    Power  of  legislature, 

alleys  within  the  corporate  limits, 
it  must  in  granting  franchise  to 
a  railway  company,  require  that 
company  obtain  consent  from  city 
before  laying  its  tracks.  In  giving 
permission,  city  is  merely  exercis- 
ing its  police  power  over  the  man- 
ner of  exercise  of  the  right  granted 
by  the  state.  State  v.  B.  &  O.  E. 
E.  Co.,  127  Md.  434,  96  Atl.  636. 

10  Iowa  Telephone  Co.  v.  Keokuk, 
226  Fed.  82,  following  Chamberlain 
V.  Iowa  Tel.  Co.,  119  Iowa  619, 
93  N.  W.  596. 

11  Winifield  v.  Public  Service 
Comm.   (Ind.),  118  N.  E.  531. 

i2Valdez  v.  Valdez  Dock  Co., 
5  Alaska  399,  407,  approving  text 
in    §  1622,    vol.    4,    ante. 

13  Section  227  et  seq.,  ante;  §  227 
et  seq.,  vol.  1,  ante;  §  1310,  ante; 
§  1310,  vol.  3,  ante. 

Power  is  primarily  in  legislature. 
Eastern  Telephone  and  Telegraph 
Co.  V.  Board  of  Public  Utility 
Comm.,  85  N.  J.  L.  511,  89  Atl.  924, 
affirmed  in  87  N.  J.  L.  318,  319, 
93  Atl.  1084;  Grand  Trunk  Western 
Ey.  Co.  V.  South  Bend,  227  U.  S. 
544,    33    Sup.    Ct.    303,    57    L.    ed.. 
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reversing  174  Ind.  203,  89  N.  E. 
885,  91  N.  E.  809,  36  L.  E.  A.  (N. 
S.)  850. 

The  legislature  may  subsequently 
limit  authority  gdven  by  it  to 
municipalities  to  grant  a  privilege 
or  franchise  to  a  public  utility  by 
requiring  that  such  a  grant  shall 
not  be  valid  until  approved  by  a 
board  of  public  utilities.  Eastern 
Telephone  &  Telegraph  Co.  v. 
Board  of  Public  Utility  Comm.,  85 
N.  J.  L.  511,  89  Atl.  924,  affirmed  in 
87  N.  J.  L.  318,  319,  93  Atl.  1084. 

Constitutional  provision  that  no 
railroad  shall  be  constructed  within 
any  city  without  consent  of  the 
local  authorities  having  control 
over  streets  to  be  occupied  does  not 
withhold  from  the  legislature  the 
power  to  prohibit  municipalities 
from  granting  right  to  occupy 
streets  except  on  terms  which  the 
legislature  may  impose,  but  gives 
municipalities  authority  to  impose 
additional  term  or  withhold  con- 
sent entirely.  Denver  v.  Mercan- 
tile Trust  Co.,  201  Fed.  790,  120  C. 
C.  A.  100. 

Granting  by  city  is  regarded  as 


§  1624]      Franchises  :  Gtbanting  and  Eefusing. 


7549 


§  1624.    Power  of  municipality, 


14 


act  of  state.  State  v.  Des  Moines 
City  Ey.  Co.,  159  Iowa  259,  140 
N.  W.  437. 

In  granting  right  to  use  street 
by  a  railway  the  city  acts  as  the 
agent  of  state  (as  to  location  here), 
and  hence,  the  legislature  may 
change  or  abrogate  the  terms  of 
location,  without  violation  of  any 
constitutional  provision.  Board  of 
Survey  of  Arlington  v.  Bay  State 
Street  By.  Co.,  224  Mass.  463,  113 
N.  E.  273. 

Legislature  may  relieve  corpora- 
tion from  making  repairs.  Pall 
Biver  v.  Public  Service  Commis- 
sion, 228  Mass.  575,  117  N.  E.  915; 
Worcester  v.  Worcester  Oonsoli- 
dated  Street  By.,  182  Mass.  49, 
52,  64  N.  E.  581,  582. 

14  State  ex  rel.  v.  Milwaukee  El. 
By.  &  Light  Co.  (Wis.  1919),  172 
N.  W.  230,  233. 

May  grant  right  to  operate  a 
street  railroad  in  streets.  Cape 
Girardeau-Jackson  Interurban  By. 
Co.  V.  Light  &  Development  Co. 
(Mo.  1919),  210  S.  W.  361. 

No  inherent  power  to  grant  in 
city.  State  v.  Des  Moines  City 
By.  Co.,  159  Iowa  259,  140  N.  W. 
437;  Portland  v.  Public  Service 
Commission,  89  Or.  325,  173  Pae. 
1178. 

Authority  to  use  streets  for  rail- 
road purposes  is  a  franchise  pro- 
ceeding from  the  state  and  the 
municipality  has  no  power  in 
respect  thereto  except  such  as  is 
expressly  given  by  statute  and 
then  only  in  manner  and  upon  con- 
ditions prescribed.  Bradley  v.  Deg- 
non  ^Contracting  Co.,  140  N.  T.  S. 
825,  80  Misc.  Bep.  90,  afGlrmed  in 
141  N.   Y.   S.  852,  157  App.  Div. 


237,  which  was  an  injunction  by 
abutting  owner  to  restrain  opera- 
tion of  street  railway  under  permit 
from  municipal  authorities  who 
were  not  authorized  to  grant  such 
privilege. 

City'  cannot  grant  to  street  rail- 
way without  authority.  People  ex 
rel.  New  York  City  v.  New  York 
Bailways  Co.,  217  N.  Y.  310,  112 
N.  E.  49,  affirming  155  N.  Y.  S. 
1133,  171  App.  Div.  910. 

City  may  contract  with  electric 
lighting  company  for  lighting  of 
public  streets  but  such  power  does 
not  include  authority  to  grant  a 
franchise  to  use  street  for  purpose 
of  supplying  current  to  private  con- 
sumers. People  ex  rel.  Clemens  v. 
WiUiams,  166  N.  Y.  S.  560,  100 
Misc.  Bep.  569. 

Consent  of  voters  is  not  required 
where  city  is  given  power  to  grant. 
Mandeville  Ice  &  Light  Co.  v. 
Mandeville,  139  La.  286,  71  So.  512. 

Legislative  grant  of  power  to 
city  council  to  grant  franchise  is 
conclusive  and  controls  charter  of 
city  which  cannot'  restrict  the 
power  given  to  the  council.  Dolau 
V.  Puget  Sound  T.  L.  &  P.  Co.,  72 
Wash.  343,  130  Pac.  1353. 

Approval  by  state  board  is  some- 
times required.  Oro  Electric  Cor- 
poration V.  Bailroad  Commission, 
169  Cal.  466,  147  Pac.  118. 

Under  express  authority  city  may 
grant  right  to  interurban  railway 
to  use  its  streets.  Auhalt  v.  Water- 
loo, C.  F.  &  N.  By.  Co.,  166  Iowa 
479,  147  N.  W.  928. 

Power  given  a  city  to  grant  use 
of  streets  for  a  commercial  road. 
Taylor  County  Court  v.  Grafton, 
118  W.  Va.  153,  86  S.  E.  924. 
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§  1627.    Same — power  to  grant  for  private  purposes. 

The  municipal  corporation  holds  its  streets  and  pub- 


ITnder  authority  from  the  legis- 
lature, city  may  grant  right  to 
use  streets  to  carriers  not  operat- 
ing on  fixed  tracks,  as  jitneys. 
Memphis  Street  Ey.  Co.  v.  Rapid 
Transit  Co.,  138  Tenn.  594,  198  S. 
W.  890. 

Power  to  grant  for  gas  pipes. 
Albany  v.  McGolfrick,  79  Or.  462, 
155  Pac.  512;  Federal  Gas  &  Fuel 
Co.  V.  Columbus,  96  Ohio  530,  118 
N.  B.  103. 

Under  power  conferred  by  state, 
city  may  grant  franchise  to  operate 
a  ferry  between  termini  within  city 
limits,  even  though  one  terminut 
is  upon  land  over  which  the  United 
States  has  exclusive  jurisdiction. 
Vallejo  Ferry  Co.  v.  Solano  Aquatic 
Club,  165  Cal.  255,  804,  131  Pac. 
864,  874. 

Case  to  test  validity  of  an  ordi- 
nance requiring  all  telephone  com- 
pajiy  operating  within  city  to 
secure  a  franchise  from  city. 
Charter  power  of  city  to  authorize 
erection  and  maintenance  of  a  tele- 
phone system,  does  not  give 
it  authority  to  require  a  telephone 
company,  which  has  acquired  right 
to  use  streets  under  state  statutn 
prior  to  grant  of  city  charter,  to 
procure  a  franchise  from  the  city. 
City's  power  should  not  be  so  con- 
strued as  to  enable  it  to  impair 
contract  relations  existing  between 
the  telephone  company  and  the 
state.  Iowa  Telephone  Co.  v.  Keo- 
kuk, 226  Fed.  82. 

By  amendment  to  New  York  con- 
stitution of  1874,  the  designated 
city  ofScials  representing  the  city 
and  the  Public  Service  Commission 


representing  the  State  are  the 
agencies  through  which  the  legisla- 
ture grants  railroad  franchises. 
Stanley  v.  Jay  St.  Connecting  E. 
E.,  169  N.  Y.  S.  530,  reversing  166 
N.  Y.  S.  119,  100  Misc.  Eep.  493. 

Mandamus  to  compel  city  to 
permit  telephone  company  to  use 
its  streets.  Where  legislature  has 
conferred  discretionary  power  to 
grant  franchise  on  municipalities, 
court  cannot  compel  city  to  grant 
franchise  to  a  particular  company. 
State  ex  rel.  Bvansville  Telephone 
Co.  v.  Stickelman,  182  Ind.  102, 
105  N.  E.  777. 

Injunction  by  abutting  property 
owners  to  prevent  construction  of 
street  railway  where  city  has  au- 
thority by  charter  adopted  under 
the  constitution  to  grant  franchise. 
Compliance  vdth  a  state  statute  re- 
quiring consent  of  property  owners 
is  not  necessary  in  granting  a  fran- 
chise where  such  statute  is  incon- 
sistent with  the  constitution.  Bill- 
ings V.  Cleveland  Ey.  Co.,  92  Ohio 
St.  478,  111  N.  B.  155. 

City  cannot  grant  to  railway 
company,  the  right  to  use  its 
streets  to  the  exclusion  of  the  pub- 
lic therefrom.  State  of  Washing- 
ton V.  Jefferson  County  Super.  Ct., 
91  Wash.  454,  157  Pac.  1097,  which 
was  a  condemnation  proceeding  by 
railway  company  to  condemn  cer- 
tain streets. 

Power  to  provide  street  lighting, 
etc.,  held  authority  to  grant  a 
franchise  to  a  corporation  to  supply 
light  to  the  inhabitants.  Water- 
town  V.  Watertown  Light  &  Power 
Co.  (S.  D.  1919),  173  N.  W.  739. 
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lie  ways  in  trust  for  public  use,^"  and  is  therefore  with- 
out authority  to  grant  a  permit  for  a  private  purpose, 
e.  g.,  for  the  erection  of  a  booth  in  a  street  for  conducting 
a  private  business.'* 

§  1629.    Power  of  municipality  to  refuse  to  allow  use  of 
streets." 

§  1632.    Propriety  of  grant  of  fraachise  not  subject  to 
review." 


IV.   EXCLUSIVE  BIGHTS. 

§  1633.    Power  to  grant  exclusive  franchises." 


15  Section  229,  .vol.  1,  ante; 
§  1311,  vol.  3,  ante. 

16  Winter  Bros.  v.  Mays,  170  Ky. 
554,  186  S.  W.  127. 

See  §  1311  et  seq.,  ante;  §  1311, 
et  seq.,  vol.  3,  ante. 

17  Statutes  vest  municipalities 
with  power  to  grant  or  refuse  per- 
mission, within  their  discretion,  to 
an  electric  company  to  place  its 
appliance  in  streets  or  public  way, 
either  above  or  below  ground. 
HoUand  Realty  &  Power  Co.  v.  St 
Louis  (Mo.  1920),  221  S.  W.  51, 
54,  citing  §  1629,  vol.  4,  ante. 

Municipal  official  who  is  given 
authority  to  grant  a  permit  to  dig 
into  streets  cannot  nullify  one  fran- 
chise of  a  gas  company  by  refus- 
ing a  permit,  but  he  may  require 
that  the  company  submit  to  certain 
regulations  as  to  the  manner  of 
exercising  the  right.  People  ex 
rel.  Queens  Borough  Gas  Co.  v. 
Connolly,  153  N.  T.  S.  721,  89  Misc. 
Eep.  555. 

18  An  ordinance  passed  by  a  mu- 
nicipality cannot  be  held  invalid  on 
any  other  ground  than  that  of  its 
illegality.     It    is    not    within    the 


province  of  the  court  to  say  that 
a  valid  ordinance  is  unwise  or  im- 
politic. Action  to  enjoin  sale  of 
a  franchise  for  supplying  gas,  on 
the  ground  that  proposed  sale  and 
franchise  were  illegal  under  a  state 
statute.  Cathright  v.  H.  M.  Bylles- 
by  Co.,  154  Ky.  106,  157  S.  W. 
45. 

19  A  municipality  cannot  grant 
an  exclusive  franchise  without 
power  so  to  do.  Seaboard  Air  Ltine 
By.   Co.  T.  Baleigh,   219  Fed.  573. 

Municipality  cannot  grant  the 
privilege  to  one  to  use  its  streets 
and  alleys  to  the  exclusion  of  an- 
other, to  whom  it  may  grant  a  fran- 
chise to  use  them  for  the  same  pur- 
poses. Princeton  v.  Princeton  L. 
&  P.  Co.,  166  Ky.  730,  179  S.  W. 
1074. 

Constitutional  provisions  against 
monopolies  forbid  the  granting  of 
exclusive  franchises.  Ennis  Water- 
works V.  Ennis,  105  Tex.  63,  144 
S.  W.  930,  affirming  (Tex.  Civ. 
App.),  136  S.  W.  513. 

Where  in  a  franchise  to  a  com- 
pany authorizing  it  to  lay  water 
mains  and  furnish  water  there  was 
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§1634.    Exclusive  use  of  street  as  distinguished  from 
exclusive  franchise.*" 

§  1635.    Construction  of  franchise  as  to  exclusiveness.*^ 


V.   PEOCBDUBB   TO   OBTAIN. 


§  1638.    Application  for  franchise  and  action  thereon.*' 

"Wlien  consent  to  use  public  streets  and  ways  can  be 


an  additional  grant  of  a  right 
to  supply  the  eity  and  its  inhab- 
itants with  water  for  thirty  years, 
being  unnecessary  to  complete  a 
grant  of  the  mere  right  to  furnish 
water,  it  was  held  to  intend  an 
exclusive  grant  which  invalidated 
the  franchise  under  the  constitu- 
tion forbidding  monopolies.  Ennis 
Waterworks  v.  Ennis,  105  Tex.  63, 
i44  S.  W.  930,  affirming  (Tex.  Civ. 
App.),  136  S.  W.  513. 

Sale  of  franchise  for  supplying 
water  to  highest  bidder  was  held 
to  constitute  a  grant  of  an  ex- 
clusive right  to  supply  water  and 
therefore  contrary  to  the  state  con- 
stitution which,  prohibits  grant  of 
exclusive  privilege.  St.  Helena  v. 
Ewer,  26  Cal.  App.  191,  146  Pac. 
191. 

Charter  authority  given  a  eity 
to  enter  into  a  contract  for  a 
public  supply  of  water  aad  lights 
for  a  term  of  years,  necessarily 
authorized  it  to  give  an  exclusive 
franchise  in  the  streets  for  the 
purpose  of  furnishing  the  public 
service  contracted  for.  La  Follette 
v.  La  Toilette  Water  Co.,  252  Fed. 
762. 

After  granting  right  to  establish 
a  street  railroad  the  municipality 
itself  may  establish  a  street  rail- 
road system  where  not  forbidden 
by       the       franchise       previously 


granted.  United  Railroads  of  San 
Franeiseo  v.  San  Praneiseo,  249 
U.  S.  517,  39  Sup.  Ct.  361,  affirming 
239  Fed.  987. 

20  Law  forbidding  two  street  rail- 
roads from  occupying  the  same 
street  for  more  than  five  blocks, 
which  was  contained  in  an  existing 
franchise  under  which  a  street  rail- 
road was  operating  in  the  city, 
was  held  inapplicable  to  a  munici- 
pal street  railroad  system.  United 
Railroads  of  iSan  Franeiseo  v.  San 
Francisco,  249  U.'  S.  517,  39  Sup. 
Ot.  361,  affirming  239  Fed.  987. 

21  Seaboard  Air  Line  Ry.  Co.  v. 
Raleigh,  219  Fed.  573. 

"Grants  of  public  rights  by 
municipalities  to  individuals  are  to 
be  strictly  construed  in  favor  of 
the  public  as  against  the  individ- 
ual." Ennis  Waterworks  Co.  v. 
Ennis,  105  Tex.  63,  154  S.  W.  930, 
934;  Peterson  v.  Taconia  Ry.  and 
Power  Co.,  60  Wash.  406,  412,  111 
Pac.  338,  140  Am.  St.  Rep.  936, 
941,  citing  §  1635,  vol.  4,  ante  (Mo- 
Quillin,  Mun.  Ord.  §  578.) 

"An  exclusive  grant  will  not  be 
implied  unless  given  by  express 
terms  or  by  clear  implication." 
Ennis  Waterworks  v.  Ennis,  105 
Tex.  63,  144  S.  W.  930,  934,  affirm- 
ing (Tex.  Civ.  App.),  136  S.  W. 
513. 

22  Grant  of  a  franchise  is  invalid 


§  1641'       Feanchises  :  Granting  :  Peooeduee. 
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obtained  only  from  the  municipal  legislative  body,  and 
in  a  particular  mode,  as  by  ordinance,  the  local  adminis- 
trative officers  cannot  waive  the  necessity  of  procuring 
such  consent,  and  in  the  mode  prescribed.  Neither  can 
they  by  acquiescence  in  the  use  of  a  public  way  by  a 
public  service  company  estop  the  municipality  to  termi- 
nate the  use.''' 

§  1639.    Submitting  franchise  to  vote  of  people.*** 

§  1640.    Consent  of  abutters.^* 

§  1641.    Sale  of  franchise  to  highest  bidder.^« 


where  the  method  of  granting  pre- 
scribed by  statute  is  not  followed. 
Thus  where  an  ordinance  creating 
a  franchise  was  not  laid  over  for 
five  days  as  required  by  law  but 
passed  on  the  same  day  it  was  in- 
troduced it  is  invalid.  Eastern 
Kentucky  Home  Tel.  Co.  v. 
Hatcher,  166  Ky.  176,  176  S.  W.  7. 

Certificate  of  oouveiuence  or 
necessity  to  public  in  operating 
the  proposed  public  utility  to  be 
obtained  from  state  commission.  Be 
Kansas  City  Railways  Co.,  3  Mo. 
Public  Service  Com.  Bepts.  593, 
614,  P.  U.  R.  1916  E,  544,  §§185, 
227,  228,  229  A,  et  seq.;  §  1642  A, 
post. 

23  Holland  Realty  &  Power  Co. 
V.  St.  Louis  (Mo.  1920),  221  S. 
W.   51,   53. 

84  By  statute,  vote  and  approval 
of  electors  required  of  franchise  to 
supply  illuminating  gas  to  inhabit- 
ants. State  V.  Billings  Gas  Co. 
(Mont.  1918),  173  Pae.  799. 

Franchise  for  electric  light,  ice 
and  water  company.  Nogales  Elec. 
Light,  Etc.,  Company  v.  Interna- 
tional Gas  Co.,  19  Ariz.  219,  168 
Pac.   504.    , 

ZB  Since  the  constitutional  amend- 


ment of  1874  in  New  York,  rail- 
road franchises  to  occupy  public 
streets  and  authority  to  construct 
and  operate  a  street  railroad  can- 
not be  granted  except  with  consent 
of  the  local  authorities  and  of 
owners  of  one-half  in  value  of 
abutting  property,  or  if  consent  of 
such  owners  is  not  given,  the  de- 
termination of  a  court  that  sueh 
railroad  ought  to  be  constructed  is 
required.  Stanley  v.  Jay  St.  Con- 
necting E.  R.,  169  N.  Y.  S.  530, 
reversing  166  N.  Y.  S.  119,  100 
Misc.  Eep.  493. 

Charter  provision  authorizing 
city  to  permit  running  of  street 
cars  and  laying  of  tracks  upon  the 
consent  of  owners  representing 
more  than  one  half  of  the  frontage 
of  the  street  to  be  used,  is  suffi- 
ciently complied  with  by  an  ordi- 
nance authorizing  the  street  rail- 
way but  requiring  that  consent  of 
owners  be  obtained  before  con- 
struction. Denver  v.  Mercantile 
Trust  Co.,  201  Fed.  790,  120  0.  C. 
A.  100. 

26  Princeton  v.  Princeton  E.  L. 
&  P.  Co.,  166  Ky.  730,  179  S.  W. 
1074. 

Municipal  charter  required   city 
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§  1642.    Particular  body  or  officer  who  may  grant  fran- 
chise." 

§  1642a.    Certificate  of  public  convenience  and  necessity. 

Certain  public  service  corporations  as  a  condition  pre- 
cedent to  the  exercise  of  the  powers  vested,  or  to  the 
right  to  begin  the  construction  of  the  road  or  plant,  are 
required  to  obtain  a  certificate  of  public  convenience  and 
necessity  from  a  named  board  or  commission.^* 


to  consider  offer  to  sell  existing 
public  utilities  prior  to  the  con- 
struction of  new  ones.  A  general 
solicitation  of  offers  for  sale  to 
the  city  of  any  existing  street 
railway  in  the  city  was  passed  by 
the  legislative  body  and  was 
ordered  sent,  and  was  sent  to  a 
street  railroad  ia  the  city  and 
others.  Held,  sufficient  observance. 
United  R.  of  San  Francisco  v. 
San  Francisco,  249  U.  S.  517,  39 
Sup.  Ct.  361,  affirming  239  Fed. 
987. 

iW'Munieipal  authorities ' ' 
means  the  legislative  authorities 
acting  by  ordinance.  Holland 
Bealty  &  Power  Co.  v.  St.  Louis 
(Mo.  1920),  221  S.  W.  51,  53,  cit- 
ing §  1642,  vol.  4,  ante;  State  ex 
inf.  V.  West  End  Light  &  Power 
Co.,  246  Mo.  653,  666,  152  S.  W.  76. 

A  corporation  which  has  made 
use  of  a  highway  for  many  years 
under  permission  from  a  town 
board  to  which  it  had  applied  for 
the  privilege,  instead  of  to  high- 
way commissioner  (as  according  to 
law  under  which  it  incorporated  it 
should  have  done),  cannot  set  up 
the  fact  to  avoid  compliance  with 
conditions  imposed  by  the  town 
board  in  its  grant  while  it  con- 
tinues to  use  the  highway.  Farms- 
worth  V.  Boro  Oil  Co.,  216  N.  T. 


40,  109  N.  E.  860,  affirming  139  N. 
Y.  S.  736,  155  App.  Div.  79,  con- 
taining a  dissenting  opinion  hold- 
ing that  as  the  town  board  had  no 
authority,  its  assent  and  condition 
attached  thereto  was  of  no  value 
for  any  purpose. 

2«  Idaho  Power  &  Light  Co.  v. 
Blomquist,  26  Idaho  222,  238,  141 
Pac.  1083,  Ann.  Cas.  1916  E,  282; 
Weston  V.  Bailroad  Comrs.,  205 
Mass.  94,  91  N.  E.  303. 

Question  of  fact.  People  v.  B. 
B.  Comrs.,  81  N.  T.  S.  20. 

Grant  by  municipality  to  use 
streets  by  public  service  corpora- 
tion may  be  made  subject  to  ap- 
proval by  board  of  public  utilities. 
Eastern  Tel.  &  Tel.  Co.  v.  Board 
of  Public  Utility  Comrs.,  85  N.  J. 
L.  511,  89  Atl.  924,  affirming  87 
N.  J.  L.  318,  319,  93  Atl.  1084. 

Certificate  of  public  convenience 
and  necessity  to  run  an  auto  bus 
line  on  route  parallel  to  a  street 
railway,  granted.  Pottsville  Trac- 
tion Co.  V.  Public  Service  Com- 
mission, 67  Pa.  Super.  Ct.  301, 
304,  307. 

No  common  carrier  or  public  util- 
ity governed  by^the  provisions  of 
this  act  shall  "transact  business 
in  this  state,"  until  it  shall  have 
obtained  a  certificate  from  the  pub- 
lic utilities  commission  that  public 
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Thus  puBlic  service  commission  laws  provide,  in  sub- 
stance, that  no  railroad,  street  railway,  corporation  or 
common  carrier  shall  henceforth  begin  the  construction 
of  a  railroad  or  street  railway  or  of  any  extension  thereof 
without  having  first  obtained  from  a  named  commission 
a  certificate  that  the  present  or  future  public  conven- 
ience and  necessity  require  or  will  require  such  con- 
struction ;  *®  that  no  gas  corporation,  electric  corpora- 
tion or  water  corporation  shall  begin  construction  of  a 
gas  plant,  electric  plant  or  water  system  without  first 
having  obtained  the  permission  and  approval  of  a  speci- 
fied commission ;  '•*  and  that  no  telegraph  or  telephone 
corporation  hereafter  formed  shall  begin  construction  of 
desired  telegraph  or  telephone  lines  without  first  having 
obtained  the  permission  and  approval  of  a  designated 
commission  and  its  certificate  of  public  convenience  and 
necessity.'^ 

Before  action  on  the  application  for  such  a  certificate, 
provision  is  made  for  a  hearing  thereon,  and  the  com- 

convenience  will  be  promoted  by  Condition     by     legislature — ap- 

the    transaction    of   said   business,  proval  by  state  board.    Permission 

etc.     Held,  not  applicable  to  util-  to  erect  poles — telegraph  and  tele- 

ities   now   transacting   business   in  phone — which    city    may    give    by 

the  state.    Held,  also  not  applicable  virtue  of  power  so  to  do  granted 

to   a  public  utility,   as  a  lighting  by   legislature,   is    subject    to    the 

plant   owned   and  conducted  by  a  power  of  the  legislature  to  impose 

municipality.    Humphreys  v.  Pratt  conditions,    and    provide    that    no 

City  Comrs.,  93  Kan.  413,  144  Pae.  such  franchise  shall  be  valid,  unless 

197.  in   addition   to  municipal   consent, 

29  Missouri  Public  Service  Com-  the  public  utility  board  of  the 
mission  Law,  §  53.  state     determines     whether     such 

30  Missouri  Public  Service  Com-  franchise  is  necessary  for  public 
mission  Law,   §  72.  convenience  and  conserves  the  pub- 

When  not  required  for  the  con-  lie    interests    properly,    etc.      All 

struction  and  operation  of  munici-  franchises    must    be    approved    by 

pal  lighting  plant.     Neaoy  v.  Mil-  state  board.    Eastern  Telephone  & 

waukee,  151  Wis.  504,  139  N.  W.  Telegraph  Co.  v.  Board  of  Public 

409;  Humphreys  v.  Pratt  City  Com-  Utility    Comrs.,   85   N.   J.   L.   511, 

missioners,  93  Kan.  413,  144  Pac.  89  Atl.  924,  affirmed  in  87  N.  J.  L. 

197.  318,  93  Atl.  1084. 

31  Missouri  Public  Service  Com- 
mission Law,  §  96. 
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mission  after  sucli  hearing  may  issue  the  certificate  or 
refuse  to  issue  the  same  or  may  grant  the  application 
in  whole  or  in  part,  and  usually  may  attach  to  the  exer- 
cise of  the  rights  granted  by  the  certificate,  such  terms 
and  conditions  as  in  its  judgment  the  public  convenience 
and  necessity  may  require. 

It  is  not  intended  by  this  requirement  to  substitute  a 
commission  for  the  local  or  municipal  authorities,  when 
by  the  constitution  and  laws  of  the  particular  jurisdic- 
tion the  consent  of  such  local  authorities  is  necessary 
before  the  grant  of  a  franchise  could  be  complete,  be- 
'cause  the  constitution  and  laws  contemplated  that  such 
local  or  municipal  authorities  shall  have  power  to  impose 
such  reasonable  conditions  as  the  convenience  and  neces- 
sity of  the  locality  may  require,  and  with  such  condi- 
tions for  the  exercise  of  the  franchise  a  commission  has 
no  concern.    Therefore,  it  cannot  demand  that  the  local 
authorities  add  to  or  take  from  the  conditions  upon  which 
they  were  willing  to  consent.    The  state,  however  by  its 
commission,  has  power  to  say  that  no  franchise  shall 
be  acquired  or  exercised  unless  it  is  necessary  or  con- 
venient for  the  public  service;  and  hence  by  virtue  of 
such'  statutoiy  grant  of  authority  it  may  impose  upon 
a  corporation  or  individual  Before  such  a  franchise  can 
be  exercised  the  obligation  of  satisfying  the  commission 
that  the  construction  of  the  proposed  plant  for  public 
service,  or  the  exercise  of  the  franchise  or  privilege- 
thereunder  is  necessary  or  convenient  for  the  public 
service.     This  is  the  single  question  presented  to  such 
commission.   It  is  all  it  is  authorized  to  determine.    Such 
determination  follows  a  hearing  and  is  in  its  nature  ju- 
dicial.    Such  commission  cannot  reject  the  application 
because  of  certain  limitations  imposed  by  the  municipal 
authorities  upon  the  franchise  contract.     That  is,  the 
commission  has  no  right  to  reject  arbitrarily  an  appli- 
cation because  of  the  action  of  local  authorities  in  grant- 
ing or  refusing  their  consent.     It  is  not  constituted  a 
court  to  hear  an  appeal  from  the  determination  of  the 
local  authorities  as  to  conditions  which  should  be  im- 
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posed  on  giving  consent  to  the  construction  or  operation 
of  the  proposed  public  utility.  To  repeat:  The  sole 
question  for  determination  by  the  commission  is  whether 
the  construction  and  operation  of  the  proposed  utility, 
or  the  exercise  of  the  franchise  or  privilege,  is  necessary 
or  convenient  for  the  public  service.  If  the  commission 
so  concludes  its  clear  duty  is  to  grant  the  certificate.'^ 

Under  these  laws  it  appears  that  the  commission  is 
restricted  to  the  inquiry  whether  public  convenience  and 
necessity  require  the  exercise  of  the  rights  and  privi- 
leges granted  by  the  franchise,  without  regard  to  the 
terms  and  conditions  of  such  grant,  because  such  terms 
and  conditions  are  usually  within  the  sole  jurisdiction  of 
the  local  authorities,  and  the  commission  is  not  respon- 
sible in  any  event  for  the  terms  and  conditions  imposed 
by  such  local  authorities.*' 

A  constitutional  provision  requiring  consent  of  the 
local  authorities  is  a  limitation  of  legislative  power.  It 
forbids  the  legislature  from  granting  by  law  the  right 
to  construct  and  operate  a  street  railway,  for  example, 
without  first  having  acquired  consent  of  the  local  author- 
ities, etc.,  and  the  legislative  power  to  transfer  a  fran- 
chise for  this  purpose  so  granted  is  usually  restricted 
in  like  manner.  After  consent  of  the  local  authorities 
has  been  acquired  so  far  as  this  constitutional  restric- 

82  People  ex  rel.  v.  Willeox,  133  ful  competition  and  it  is  essential 

N.   T.  S.   App.   Div.  556,   affirmed  that  "necessity"  as  well  as  "pub- 

in  196  N.  T.  212,  217,  218.  lie  convenience"  exist.    Re  Kansas 

38  In  proceedings  for  a  certificate  City  Eys.  Co.,  3  Mo.  P.  S.  C.  593, 

of  public  convenience  and  necessity  P.  U.  E.  1916  E,  544. 

the    question    of    a   conspiracy    to  The    certificate    will    be    denied 

evade    the    laws    of    the    state   in  if  present  and  future  convenience 

organizing    a    corporation,    or    the  and  necessity  is  not  subserved.    Be 

fact  of  ownership  of  stock  of  ap-  Kansas  City  Connecting  B.  E.  Co., 

plieant    by   a   foreign    corporation  2  Mo.  P.  S.  C.  406.  P.  TJ.  E.  1915  B, 

are  not  subject  to  the  jurisdiction  661. 

of  the  state.    Be  Kansas  City  Con-  If  an  existing  company  is  able 

necting  Eailroad  Oo.,  2  Mo. '  P.  8.  and  willing  to  render  the  service 

C.  406,  P.  U.  B.  1915  B,  661.  a  certificate  will  not  be  granted  to 

The  provisions  of  the  law  seek  a  new  company  unless  the  new  com- 

to  prevent  duplication  and  waste-  pany  promises  improved  service  and 
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tion  expressly  provides,  the  legislature  is  free  to  take 
such  action  concerning  the  exercise  of  the  rights  and 
privileges  under  the  franchise  as  it  may  deem  appro- 
priate or  necessary  for  the  public  good.  All  rights  and 
privileges  thereunder  may  be  defined  and  definitely  pre- 
scribed by  the  local  authorities,  because  all  of  these  mat- 
ters are  contemplated  in  the  act  of  "acquiring  consent." 
Consent  having  been  acquired  and  the  terms  and  condi- 
tions thereof  having  been  fixed  precisely  the  state  in 
the  exercise  of  its  undoubted  police  power,  its  unlimited 
supervision  of  public  utilities  and  its  unrestrained  regu- 
lation of  their  property  devoted  to  public  service,  re- 
serves to  itself  the  final  word  to  say  whether  the  exer- 
cise of  the  rights  and  privileges  under  the  franchise 
by  the  grantee  thereof  will  be  promotive  of  the  public 
convenience  and  necessity  of  the  locality  or  localities  in 
which  they  are  to  be  exercised.  Under  a  constitutional 
provision  of  New  York  considered  by  the  court  of  appeals 
of  that  state,  authority  to  construct  and  operate  street 
railroads  must  be  conferred  by  general  laws,  and  then 
only  on  condition  of  obtaining  the  consent  of  the  local 
authorities,  and  also  of  the  owners  of  one-half  in  value 
of  the  property  bounded  on  that  portion  of  the  street 
or  highway  upon  which  the  proposed  road  is  to  be  con- 
structed, or  in  case  the  consent  of  property  owners  can- 
not be  obtained,  the  section  declares  that  "the  general 
term  of  the  supreme  court,  in  the  district  in  which  it 
(the  railroad)  is  proposed  to  be  constructed,  may,  upon 
application,  appoint  three  commissioners  who  shall  de- 
termine whether  such  railroad  ought  to  be  constructed 
or  operated,  and  their  determination,  confirmed  by  the 
court,  may  be  taken  in  lieu  of  the  consent  of  the  prop- 
erty owners." 

the  plans  of  the  existing  company  Courts  may  review  the  reasonable- 
are  objectionable  or  its  service  is  ness  of  action  thereon.  Public 
inadequate.  Ee  Kansas  City  Con-  interest  is  paramount.  Elements 
nectting  E.  E.  Co.,  2  Mo.  P.  S.  C.  to  be  considered  where  rival  com- 
406,  P.  U.  E.  1915  B,  661.  panies  make  application.  Chicago 
Public  service  commission's  ae-  Motor  Bus  Co.  v.  Chicago  Stage 
tibn    therein   must   be    reasonable.  Co.  (lU.  1919),  132  N.  E.  477. 
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A  general  law  of  the  state  relating  to  the  construc- 
tion of  surface  street  railways,  in  addition  to  embodying 
the  above  constitutional  provisions,  provided  a  third  con- 
dition not  enjoined  therein,  namely,  that  no  surface  street 
railroad  company  shall  conduct,  extend  or  operate  its 
road  or  tracks  in  that  portion  of  any  street,  avenue, 
road  or  highway  in  which  a  street  railroad  is  or  shall 
be  lawfully  constructed,  except  with  the  consent  of  the 
company  owning  and  maintaining  the  same.  It  was 
urged  that  the  condition  named  in  the  statute  was  void 
because  not  authorized  by  the  Constitution.  This  ob- 
jection was  placed  on  two  grounds,  the  first  of  which 
only  is  material  here.  It  is  that  the  Constitution  has 
prescribed  the  conditions  upon  which  street  railroads 
may  be  constructed,  and  by  implication  excludes  the  im- 
position by  the  legislature  of  conditions  other  than  those 
prescribed  therein.  Answering  this  contention,  the  court 
said  that  it  "proceeds  upon  a  misconception  of  the  ob- 
ject of  the  constitutional  provision,  and  of  the  rules 
governing  the  interpretation  of  constitutional  restraints 
upon  legislative  power.  The  plain  purpose  of  the  Con- 
stitution in  requiring  the  consent  of  the  local  authorities 
and  of  property  owners  to  the  construction  of  a  street 
railroad,  was  the  protection  of  public  and  private  inter- 
ests against  hostile  and  injurious  legislation,  and  to  pre- 
vent the  appropriation  of  highways  to  railroad  uses  by 
legislative  grant,  without  consulting  the  interest  of  the 
locality.  *  *  *  But  the  Constitution  neither  by  ex- 
press language  nor  by  implication  abridges  the  legis- 
lative power  over  the  subject  outside  of  the  matters 
particularly  enumerated.  It  needs  no  citation  of  author- 
ities to  sustain  the  postulate,  that  except  as  restrained 
by  the  constitution,  the  legislative  power  is  untrammeled 
and  supreme,  and  that  a  constitutional  provision  which 
withdraws  from  the  cognizance  of  the  legislature  a  par- 
ticular subject,  or  which  qualifies  or  regulates  the  exer- 
cise of  legislative  power  in  respect  to  a  particular  in- 
cident of  that  subject,  leaves  all  other  matters  and  inci- 
dents under  its  control.    Nothing  is  subtracted  from  the 
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sum  of  legislative  power,  except  that  which  is  expressly 
or  by  necessary  impUcation  withdrawn.  The  legislature 
is  prohibited  from  granting  a  franchise  to  construct  a 
street  railroad,  except  upon  certain  specified  conditions. 
But  it  is  not  prohibited  from  annexing  further  condi- 
tions not  inconsistent  therewith,  and  whether  other  con- 
ditions are  necessary  or  proper,  is  a  matter  resting  in 
the  wisdom  and  discretion  of  the  legislature."^* 

Although  street  franchise  provisions  for  municipal 
profit  sharing  and  ownership,  unlimited  and  indefinite 
privileges,  adequate  extensions,  street  paving,  rights  of 
forfeiture,  the  consent  of  the  abutting  property  owners, 
etc.,  are  conditions  wjthin  the  exclusive  jurisdiction  of 
the  local  authorities  in  giving  their  consent,  the  author 
ventures  the  suggestions  that  the  commission  may  de- 
termine, first,  whether  the  terms  and  conditions  imposed 
by  the  local  authority  harmonize  with  the  several  pro- 
visions of  the  state  constitution  relating  to  the  state's 
police  power;  second,  whether  they  are  consistent  with 
such  general  laws  of  the  state  as  do  not  contravene  the 
purpose  and  spirit  of  the  constitutional  provisions  vest- 
ing in  the  local  authorities  the  exclusive  power  of  giving 
consent ;  third,  whether  they  are  consistent  with  the  laws 
of  the  state  under  which  the  applicant  was  incorporated 
and  by  virtue  of  which  it  is  authorized  to  do  business; 
fourth,  whether  the  applicant  in  offering  to  perform  the 
service  has  the  ability  and  will  furnish,  with  respect 
thereto,  such  service  and  facilities  as  shall  be  safe  and 
adequate  and  in  all  respects  just  and  reasonable;  and 
fifth,  whether  the  public  convenience  and  necessity  re- 
quire the  service  and  the  applicant  to  exercise  the  right 
or  privilege  under  the  franchise  in  furnishing  it.'* 

34  Ee  Thirty-fourth  Street  R.  B.  pany  derives  its  power  to  eon- 
Co.,  102  N.  T.  343,  348,  350,  351,  struct  a  railroad  from  any  ordi- 
7  N.  E.  172.  nance  of  the  city.     All  its  author- 

36  Ee  Kansas  City  Railways  Co.,  ity  is  from  the  state  and  is  con- 

3   Mo.   Public   Service    Com.   Rep.  f erred  by  its  charter."     Chicago, 

593,  621-624,  P.  IT.  R.  1916  B,  544.  etc.,  Railroad  Company  v.  People, 

"It   is   a   misconception   of   the  73  HI.  541,  548-549. 
law  to  suppose   the  railway  com- 
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The  state  ought  not  to  grant  a  certificate  to  proceed 
to  a  public  utility  of  any  character  unless  after  a  hearing 
it  appears  clearly  that  the  applicant  is  financially  able 
to  construct,  operate  and  furnish  the  service.  For  if 
not,  the  public  of  the  community  will  be  harmed  and 
not  helped,  and  thus  one  object  of  this  requirement  would 
be  defeated.'® 

§  1642b.    Review  of  franchise  ordinance.''' 

VI.   CONTENTS,  CONDITIONS,  ACCEPTANCE,  OONSTEXJCTION  AND 

ASSIGNMENT. 

§  1644.    Imposing  conditions  on  granting  franchises.'' 


36 "  A  transpoTtatiou  company 
which  faces  certain  bankruptcy  the 
moment  it  starts  cannot  properly 
serve  the  public.  Seasonable  prop- 
erty is  necessary  to  reasonable 
service.  Such  a  corporation  only 
cumbers  the  ground  and  prevents 
another  corporation  from  occupy- 
ing the  same  field  and  giving 
proper  service.  In  its  eagerness  to 
build,  a  transportatiin  corporation 
might  agree  to  pay  such  a  high 
price  for  the  franchise  and  stip- 
ulate to  carry  passengers  at  such 
a  low  fare,  that  it  would  be  per- 
fectly manifest  that  it  could  never 
operate  at  a  profit."  People  ex 
rel.  v.  Willeox,  133  App.  Div.  564. 

"The  law  requiring  the  granting 
of  a  certificate  of  public  conven- 
ience and  necessity  was  enacted  for 
the  purpose  of  preventing  the  con- 
struction of  bankrupt  roads  and 
for  the  prevention  of  the  evils 
which  would  follow  from  such  con- 
struction. If  it  is  clearly  apparent 
that  a  road  will  be  bankrupt  from 
the  outset  the  granting  of  a  cer- 
tificate of  public  convenience  and 
necessity  would  be  a  direct  viola- 
tion of  the  spirit  and  purpose  of 


the  statute  which  should  not  be 
tolerated."  Ee  Buffalo  Eochester 
&  Eastern  E.  E.,  3  N.  T.  P.  S.  C. 
55,  93,  94,  113,  114;  Same  case,  1 
N.  Y.  P.  S.  C.  605  to  612. 

S7By  state  Public  Utilities  Com- 
mission. Humphreys  v.  Pratt  City 
Comrs.,  93  Kan.  413,  144  Pac.  195. 

Section  185,  ante;  §  1642 A,  ante. 

38  §  185  ante;  §  1642 A,  ante. 
May  impose  conditions  which  are 
not  arbitrary  or  oppressive  or  such 
as  to  work  injustice  and  impose 
burdens  upon  the  people  or  deprive 
them  of  rights  to  which  they  would 
otherwise  be  entitled.  Condition 
in  franchise  to  gas  company  that 
it  should  not  supply  gas  for  light- 
ing in  competition  with  the  city 
was  not  enforced  where  the  city 
permitted  citizens  not  reached  by 
its  pipes  to  use  gas  supplied  by 
the  company  for  lighting  and  was 
not  itself  manufacturing  gas  which 
was  reasonably  fit  for  lighting  pur- 
poses. Wheeling  v.  Natural  Gas 
Co.  of  West  Virginia,  74  W.  Va. 
372,  -82  S.  E.  345. 

Although  there  exists  an  ordi- 
nance of  general  application 
regulating    the    use    of    streets,    a 
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§1645.    Same — ^requiringf    compensation    for    use    of 
streets." 


municipality  may  impose  other  spe- 
cial conditions  in  granting  a 
license  to  a  particular  public  service 
corporation,  and  it  is  not  required 
to  grant  privileges  to  all  public 
service  corporations  on  the  same 
terms.  Where  by  a  condition  in 
grant  of  its  franchise  a  telephone 
company  was  to  give  the  city  free 
telephone  service  as  a  consideration 
for  use  of  streets,  it  was  held  the 
city  could  not  demand  any  further 
remuneration,  and  hence,  an  ordi- 
nance fixing  a  rental  charge  for 
every  pole  erected  by  a  telephone 
company  in  the  streets  did  not 
apply  to  it.  Springfield  v.  Inter 
State  Tel.  Co.,  279  111.  324,  116  N. 
E.   631,  afarming  201   111.   227. 

Under  a  statute  conferring  power 
to  grant  franchises  without  limita- 
tions on  the  manner  of  doing  so  a 
city  is  invested  with  wide  discre- 
tion to  do  such  incidental  things 
as  are  reasonably  in  its  interest 
and  may  require  the  company  to 
pay  a  certain  per  cent  of  its  re- 
ceipts to  the  city.  Federal  Gas 
&  Fuel  Co.  V.  Columbus,  96  Ohio 

530,  118  N.  E.  103. 

Where  a  city  has  power  to  grant 
a  franchise  for  constructixin  of  lines 
for  transmitting  electric  current  it 
may  impose  condition  that  grantee 
shall  not  furnish  electricity  for 
lighting.  Old  Colony  Trust  Co.  v. 
Tacoma,  230  Fed.  389,  144  C.  C.  A. 

531,  affirming  219  Fed.  775. 

The  power  of  the  local  author- 
ities to  impose  as  a  condition  to 
giving  consent  to  the  construction 
and  operation  of  a  street  railroad 
that  a  stipulated  rate  of  fare 
should  be  charged  has  been  repeat- 


edly upheld.  Quinby  v.  Public 
Service  Com.,  223  N.  T.  244,  259, 
119  N.  E.  433;  Allegheny  v.  Mill- 
ville,  Etna  &  S.  St.  Ry.  Co.,  159 
Pa.  411,  28  Atl.  202. 

Power  to  municipalities  to  con- 
sent to  the  construction  and  opera- ' 
tion  of  a  street  railway,  the  loca- 
tion of  tracks,  and  to  impose  law- 
ful restrictions,  a  condition  as  to 
rates  in  the  assent  of  the  city  while 
binding  on  the  city  and  the  com- 
pany will  not  restrict  the  power 
of  the  state  to  fix  rates.  Atlantic 
Coast  Electric  Ey.  Co.  v.  Board 
of  Public  Utilities  Comms.,  92  N. 
J.  L.  168,  104  Atl.  218.  Seel  1737, 
post. 

In  franchise  to  supply  light  that 
light  for  certain  purposes  be  fur- 
nished free  to  the  city.  Terrell  v. 
Terrell  Electric  Light  Co.  (Tex. 
Civ.  App.),  187  S.  W.  966. 

S9  Acceptance  by  telegraph  com- 
pany of  federal  legislation  grant- 
ing right  to  erect  poles  and  string 
wires  in  streets  does  not  deprive 
a  city  of  the  right  to  charge  tele- 
graph company  a  reasonable  com- 
pensation for  the  use  of  its  streets. 
Postal  Telegraph  Co.  v.  Newport, 
160  Ky.  244,  169  S.  W.  700. 

City  officers  having  authority  to 
regulate  the  laying  of  gas  mains, 
can  impose  reasonable  condition 
as  a  fee  for  inspection.  New  York 
V.  Woodhaven  Gaslight  Co.,  160  N. 
Y.  S.  12,  96  Misc.  Eep.  52. 

Where  constitutional  grant  to 
use  streets  is  expressly  made  sub- 
ject to  direction  by  municipal  au- 
thorities who  have  control  Over 
streets,  city  may  require  that 
permit  be  obtained  before  any  ex- 
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§  1646.    Same — requiring  plant  or  road  to  be  completed 
within  fixed  time.*" 

§  1649.    Same — construction  and  effect  of  conditions.*^ 

§  1650.    Acceptance  of  franchise.*'' 

§  1652.    Construction  of  franchises.*' 

The  general  rule  prevails  that  franchises  are  to  be  con- 


cavation  is  made  in  a  street  and 
that  a  deposit  be  made  to  cover 
cost  of  inspection,  restoring  street 
to  original  condition  and  any 
other  damages  that  may  arise.  Ee 
Keppelmann,  166  Cal.  770,  138  Pac. 
346. 

40  If  the  legislature  confers  on 
a  public  utility  the  right  to  occupy 
streets  of  a  city  upon  the  condi- 
tions that  the  consent  of  such  town 
be  first  obtained,  the  city  in  giving 
its  consent  cannot  attach  as  a 
condition  subsequent  that  upon  fail- 
ure of  the  company  to  exercise  the 
right  to  occupy  the  streets  within 
one  year,  the  right  shall  be  for- 
feited. Galveston  &  "W.  Ey.  Co. 
V.  Galveston  (Tex.  Civ.  App.),  155 
S.  "W.  273. 

41  One  who  accepts  the  grant  of 
a  right  to  use  streets  is  bound  by 
conditions  imposed  by  grant,  or  if 
he  refuses  to  accept  conditions,  no 
right  is  granted.  Le  Blanc  v. 
New  Orleans,  138  La.  243,  70  So. 
212. 

42  Franchise  does  not  become  op- 
erative until  the  grantee  has  ac- 
cepted. The  term  "grant"  implies 
offer  of  the  city  and  acceptance 
by  the  company,  for  the  municipal- 
ity cannot  fashion  a  grant  and 
compel  anyone  to  accept  it.  Port- 
land V.  PubUc  Service  Comm.,  89 
Or.  325,  173  Tac.  1178. 


43  Norman  Milling  &  Grain  Co.  v. 
Bethurem,  41  Okla.  735,  740,  139 
Pae.  830,  citing  §  1652,  p.  3473,  vol. 

4,  ante. 

A  provision  in  a  twenty  years' 
franchise  to  a  light  company  that 
the  city  may  purchase  the  plant 
of  the  company  within  that  time 
does  not  raise  a  presumption  that 
the  city  cannot  construct  or  ac- 
quire a  plant  in  any  other  way  dur- 
ing that  time.  The  exclusion  of 
the  city  from  competition  with  the 
grantee  of  a  franchise  will  not  be 
presumed,  where  not  expressly  pro- 
vided, from  the  fact  that  the  fran- 
chise would  be  valueless  unless 
the  city  was  so  excluded.    Memphis 

5.  H.  &  P.  Co.  V.  Memphis,  271  Mo. 
488,  196  S.  W.  1113. 

In  an  action  to  enjoin  a  company 
whose  franchise  had  expired  from 
operating  its  street  cars  and  to 
compel  it  to  remove  its  tracks,  it 
was  held  the  city  might  compel 
the  company  to  remove  its  property 
from  the  streets  after  the  expira- 
tion of  its  franchise,  but  must 
allow  a  reasonable  time  therefor, 
and  that  the  city  could  not  compel 
the  company  to  accept  its  terms 
for  continued  occupation  of  the 
streets.  Detroit  v.  Detroit  ITnited 
Ey.  Co.,  172  Mich.  136,  137  N.  W. 
645. 

In  an  action  to  enjoin  a  public 
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stru^ed  in  harmony  with  the  constitution  and  laws,  when 
this  can  be  done.**  i 

And  it  is  also  a  general  rale  that  they  should  be  lib- 
erally construed  in  favor  of  the  public,**  and  against  the 
grantee.*^ 

If  ambiguity  exists  usually  that  construction  will  be 
adopted  which  the  parties  thereto  have  placed  upon  it 
by  their  acts.*'' 

VII.   DURATION,   TEEMINATION,   KEVOCATION   AND   POBFEITtJEE. 

§  1654.    Power  of  municipality  to  fix  duration  of  fran- 
chise. 

Unless  restricted  a  municipality  may  fix  the  duration 
of  a  franchise  at  any  reasonable  length  of  time  but  it 
cannot  without  statutory  authority  grant  a  perpetual 
franchise.*' 


service  commission  from  raising 
rates  charged  by  a  telephone  com- 
pany holding  a  franchise  from  a 
municipality,  it  was  said  that  a 
franchise  is  never  construed  to 
have  the  effect  of  granting  freedom 
from  regulation  by  the  state  in 
the  exercise  of  its  police  power, 
unless  the  state's  grant  to  the 
municipality*  and  the  municipal- 
ity's grant  in  the  franchise  are 
expressed  in  terms  positive  and 
clear.  Winfield  v.  Public  Service 
Comm.  (Ind.  1918),  118  N.  E.  531. 

44  Construction  virhioh  would 
place  grant  in  harmony  with  con- 
stitution should  be  adopted.  Bnnis 
Waterworks  v.  Bnnis,  105  Tex.  63, 
144  S.  W.  730,  affirming  (Tex.  Civ. 
App.),  136  S.  W.  513. 

4SA  public  grant  must  be  strict- 
ly construed  against  the  grantee. 
Thus  a  permit  to  build  vault  under 
a  public  street  is  not  to  be  con- 
strued  as   conveyance   of   title   to 


the  space  so  oeeupied.  Lincoln 
Safe  Deposit  Co.  v.  New  York,  210 
N.  T.  34,  103  N.  E.  768,  affirming 
132  N.  Y.  S.  1135,  148  App.  Div. 
895. 

4«  State  ex  rel.  v.  Des  Moines 
City  Ey.  Co.,  159  Iowa  259,  274, 
140  N.  W.  437. 

If  there  is  ambiguity  in  the 
terms  of  an  ordinance  granting  a 
franchise  as  to  the  time  in  which 
it  is  to  be  enjoyed,  it  will  be  con- 
strued more  strictly  against  the 
grantee.  Princeton  v.  Princeton  E. 
L.  &  P.  Co.,  166  Ky.  730,  179  S. 
W.  1074. 

47Joplin  v.  Wheeler,  173  Mo. 
App.  590,  608,  158  S.  W.  924. 

MNewsom  v.  Bainier  (Or.  1919), 
185  Pae.  296,  following  St.  Joseph 
V.  St.  Joseph  Waterworks  Co.,  57 
Or.  586,  111.  Pac.  864,  112  Pac. 
1083;  State  v.  Des  Moines  City  By. 
Co.,  159  Iowa  259,  140  N.  W.  437. 

Municipality  (in  KSitueky)  has 
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§  1656.    Construction  of  grant  as  to  duration.*^ 


authority  to  grant  a  perpetual  fran- 
chise. A  grant  by  a  eity  of  all 
the  "right  and  authority  it  has 
capacity  to  grant"  purports  a 
grant  in  perpetuity.  Covington  v. 
South  Covington  &  C.  St.  Ey.  Co., 
246  U.  S.  413,  38  S.  Ct.  376,  62 
L.  ed.  802,  2  A.  L.  R.  1099,  with 
note  pp.  1105-1129. 

Where  a  city  charter  limits  the 
period  of  time  for  -which  a  fran- 
chise may  be  granted,  a  franchise 
for  a  longer  period  cannot  be 
granted,  unless  the  charter  is 
amended,  and  this  is  true  irrespec- 
tive of  the  fact  that  by  statute  the 
city  might  grant  a  franchise  for 
a  longer  period  than  that  fixed  in 
the  charter.  California-Oregon 
Power  Co.  v.  Medford,  226  Fed. 
957. 
■  Grant  beyond  limit  of  corporate 
life  of  company.  State  v.  Des 
Moines  City  Ry.  Co.,  159  Iowa  259, 
306,  307,  140  N.  W.  487. 

City  in  granting  a  franchise  for 
the  use  of  its  streets  and  public 
ways  acts  in  a  sovereign  capacity, 
and  in  so  doing  has  such  powers 
only  as  are  expressly  given  or 
arise  by  necessary  implication.  It 
cannot  grant  a  perpetual  franchise 
to  a  street  railway  to  use  the 
streets  without  power  duly  con- 
ferred. Sta/te  ex  rel.  v.  Des  Moines 
City  Ry.  Co.,  195  Iowa  259,  282, 
283,  citing  with  approval  §  1654, 
vol.  4,  ante,  and  considering  legis- 
lation on  the  subject. 

49  Discussion  of  indeterminate 
franchises.  State  v.  Des  Moines 
City  Ry.  Co,  159  Iowa  259,  et  seq. 
301,  140  N.  "W.  437,  454,  citing 
§  1656,  vol.  4,  ante. 

Construed        against        grantee 


(§  1652,  ante),  enjoying  exclusive 
privileges.    lb. 

Where  by  statute  the  streets 
were  "vested  in  the  city"  and  the 
authorities  of  the  city  were  given 
"exclusive  control  over  the  same," 
and  "exclusive  power  to  establish 
and  regulate  *  *  *  all  side- 
walks, streets,  alleys,  lanes,  spaces, 
and  commons  of  the  city,"  the  city 
may  grant  a  perpetual  street  rail- 
way franchise.  "No  decision  of 
the  state  court  is  brought  to  our 
attention  that  calls  for  any  hesita- 
tion in  following  the  authority  of 
Owensboro  v.  Cumberland  Teleph. 
&  Teleg.  Co.,  230  U.  S.  58,  57  L. 
ed.  1389,  33  Sup.  Ct.  Rep.  988,  and 
pronouncing  the  authority  com- 
plete. Wolfe  V.  Covington  &  L.  E. 
Co.,  15  B.  Mon.  404.  A  street 
railroad  is  one  of  the  incidents  of 
a  city  street  and  stands  on  a  differ- 
ent footing  from  the  steam  roads 
habitually  run  over  separate  rights 
of  way."  Covington  v.  South  Cov- 
ington &  C.  Street  E.  Co.,  246  U. 
S.  413,  418,  38  Sup.  Ct.  Rep.  376, 
62  L.  ed.  802,  805,  2  A.  L.  R.  1099, 
with  dissenting  opinion  concurred 
in  by  two  of  the  justices  declaring 
"an  unfortunate  extension  of  the 
doctrine  of  .the  Owensboro  case 
(supra)  and  resting  upon  the  "now 
seemingly  neglected  doctrine"  of 
Blair  v.  Chicago,  201  U.  S.  400, 
463,  50  L.  ed.  801,  26  Sup.  Ct.  Rep. 
427. 

A  grant  of  the  right  to  use  pub- 
lic streets  without  a  time  limit  as 
to  the  duration  of  the  right,  is  not 
perpetual,  but  is  necessarily  lim- 
ited to  the  life  of  the  corporation 
granting  it  or  to  the  life  of  the 
corporation    obtaining   such    right. 
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§  1658.    Rights  on  termination  of  franchises.^" 

§1660.    Surrender  of  franchise  andi  withdrawal  from 
public  employment — duty  to  render  service. 

The  general  governmental  and  legal  principles  to  be 
applied  as  to  common  carriers  are  well  settled.  It  is 
familiar  that  railroad  property  is  private  property  de- 
voted to  public  use,  that  a  railroad  is  a  public  highway 
and  that  railroad  companies  are  common  carriers.*^ 

A  railroad  corporation  is  created  for  public  purposes 
and  performs  a  function  of  the  state  and  is  under  gov- 
ernmental supervision  and  control.  Its  charter,  fran- 
chise, rights  and  privileges  are  granted  by  governmental 
authority  on  condition  that  it  will  serve  the  public,  and 
the  acceptance  of  these  grants  by  the  company  imposes 
upon  it  the  duty  to  operate  when  the  road  is  constructed 
in  the  manner  and  for  purposes  contemplated  by  its 
charter  and  the  laws."  As  pointedly  expressed  in  a  re- 
cent decision  of  the  United  States  Supreme  Court,  "The 
common  carrier  must  discharge  the  obligations  which 
inhere  in  the  nature  of  its  business.  It  must  supply 
facilities  which  are  reasonably  adequate;  it  must  carry 
upon  reasonable  terms ;  and  it  must  serve  Avithout  unjust 
discrimination.    These  duties  are  properly  called  pubhc 

Sullivan  v.  Central  Illinois  Public  4  Dill  479;  Talcott  v.  Pine  Grove, 

Service  Co.   (111.  1919),  122  N.  E.  1  Tlippin   (U.  S.  C.  C.)   120,  144; 

58,  59.  State  v.   Hartford  &  New  Haven 

60  Bights  of  grantees  of  a  fran-  E.  E.  Co.,  29  Conn.  538;  State  ex 
chise,  terminate  at  the  time  fixed  rel.  v.  Atlantic  Coast  Line  E.  Co., 
by  the  terms  thereof  and  no  53  Fla,  650,  44  So.  213,  13  L.  E. 
further  obligation  between  the  city  A.  (N.  S.)  320;  Loraine  v.  Pitts- 
and  the  grantee  can  be  implied  burgh,  etc.,  Ed.  Co.,  205  Pa.  132, 
from  the  franchise.  Detroit  v.  De-  61,  L.  E.  A.  502,  54  Atl.  580; 
troit  United  Ey.  Co.,  172  Mich.  136,  Eailroad  Cons.  v.  Portland,  etc., 
137  N.  W.  645.  Ed.  Co.,  63  Me.  269,  18  Am.  Eep. 

61  Constitution  Missouri  1875,  208;  People  ex  rel.  v.  St.  Louis, 
Article  XII,   |  14.  etc.,   Ed.    Co.,   176  111.   512,   35   L. 

62  Smyth  v.  Ames,  169  U.  S.  466,  E.  A.  656,  45  N.  E.  824,  52  N.  B. 
544;  Union  Pacific  E.  E.  Co.  v.  292;  Eowland  v.  Saline  Eiver  Ey. 
Hall,  91  U.  8.  343,  23  L.  ed.  428,  Co.,  119  Ark.  239,  177  S.  W.  896, 
affirming  28  Fed.  Cas.  No.  16,  601,  P.  U.  E.  1915  E,  191,  193,  194. 
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duties  and  the  state  within  the  limits  of  its  jurisdiction 
may  enforce  thein. ' '  ** 

§  1660a.    Same — surrender  of  lines  or  branches  or  parts 
thereof  of  roads. 

The  general  proposition  whether  a  railroad  or  street 
car  company  may  abandon  the  operation  of  its  lines  or 
any  part  or  branch  thereof,  at  its  pleasure  without  ac- 
tion or  consent  by  the  state  or  its  agent  because  unprofit- 
able or  because  public  convenience  or  necessity  does  not 
require  the  service  so  abandoned  has  been  considered 
frequently  by  judicial  decisions,  legal  textwriters,  com- 
mentators and  annotators  in  the  varying  phases  in  which 
it  has  been  presented.  In  such  discussions  expressions 
and  conclusions  differ,  but  these  differences  for  the  most 
part  are  rnore  apparent  than  real,  due  mainly  to  the 
differences  in  the  facts  and  conditions  of  individual  cases 
or  those  assumed  to  exist;  and  many  of  the  decisions 
turned  upon  the  construction  of  -the  language,  whether 
mandatory  or  permissive,  of  the  charter,  statutes  or  ordi- 
nances which  were  before  the  courts;  however,  some  dif- 
ference is  due  without  doubt  to  the  difference  in  the 
fundamental  conception  of  the  public  obligation  of  the 
public  service  company  and  the  rights  of  those  to  be 
served  by  it.    It  is  conceded  law  that  if  the  charter  so 

S3  Northern     Pacific     v.     North  tioned  in  view  of  the  long  line  of 

Dakota,  236  TJ.  S.  585,  35  Sup.  Ct.  authority  sustaining  that  doctrine. 

429,  P.  TJ.  R.  1915  C,  277.  Atlantic  Coast  Line  v.  North  Caro- 

And  as  stated  in  a  earlier  deci-  Una    Corporation    Commission,   206 

sion  by  that  court,  the  elementary  U.  S.  1,  27  Sup.  Ct.  585,  51  L.  ed. 

proposition  that  railroad  from  the  933,  11  Ann.  Cas.  398. 

public   nature   of   the   business   by  Legislature   may  consent   to   the 

them  carried   on   and  the   interest  surrender   of  a   franchise   granted 

which    the    public    have    in    their  by  a  city  without  the  latter 's  ap- 

operation   are   subject   as   to   their  proval.      However,    there    was    no 

state   business   to   state  regfiilation  surrender  of  the  franchise  in  the 

which  may  be  exerted  either  direct-  case  which  grew  out  of  an  applica- 

ly  by  the  legislative  authority  or  tion  to  a  public  service  commission 

by  administrative  bodies  endowed  for  raise  in  rates.     State  v.  Lewis 

with  power  to  that  end,  is  not  and  (Ind.),  120  N.  E.  129. 
jBould    not    be    successfully    ques- 
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requires  the  operation  of  a  railroad  or  street  railway 
may  be  compelled,**  or  its  operation  resumed  if  it  has 
been  abandoned.** 

However,  concerning  the  board  proposition  whether 
under  general  charter  and  legislative  obligation,  apart 
from  specific  requirement  positively  imposed,  the  rail- 
road or  street  car  company  must  operate  the  decisions 
are  not  harmonious.**  Many  decisions  rest  upon  the 
ground  that  the  property  of  a  railroad  or  street  car 
company  is  charged  with  a  public  duty  and  held  subject 
to  the  trust  to  execute  the  objects  of  its  charter.*' 


64  Union  Pacific  Bailroad  Co.  v. 
Hall,  91  U.  S.  343. 

66  People  V.  New  York  Central, 
etc.,  Bailroad,  28  Hun.  (N.  T.)  543, 
3  N.  Y.  Civ.  Pro.  11. 

66  Connecticut.  State  v.  Hart- 
ford &  N.  H.  E.  Co.,  29  Conn.  538. 

Illinois.  Peoria  &  E.  I.  Ed.  Co. 
V.  Coal  Valley  M.  Co.,  68  111.  489; 
People  ex  rel.  v.  St.  Louis,  A.  &  T. 
H.  E.  Co.,  176  HI.  512,  45  N.  E. 
824,  52  N.  E.  292,  35  L.  E.  A.  656. 

Kansas.  Potwin  Place  v.  Topeka 
By.  Co.,  51  Kan.  609,  33  Pao.  309, 
37  Am.  St.  Bep.  312. 

Massachusetts.  Com.  v.  Fiteh- 
burg  E.  Co.,  12  Gray  (78  Mass.) 
180. 

Maryland.  Public  Seryioe  Com. 
V.  Philadelphia,  B.  &  W.  Ed.  Co., 
122  Md.  438,  89  Atl.  726;  Whalen 
V.  Baltimore  &  O.  Ed.  Co.,  108  Md. 
11,  69  Atl.  390,  129  Am.  St.  Bep. 
423,  17  L.  E.  A.  (N.  S.)  130;  Mon- 
tell  V.  Consolidated  Coal  Co.,  45 
Md.   16.. 

New  Jersey.  Black  v.  Delaware 
&  E.  Canal  Co.,  22  N.  J.  Eq.  410. 

Nebraska.  State  v.  Sioux  City 
&  P.  Ed.  Co.,  7  Neb.  357. 

New  York.  People  v.  Albany  & 
V.  Ed.  Co.,  24  N.  Y.  261,  82  Am. 


Dec.  295;  New  York  v.  Dry  Dock, 
E.  B.  &  B.  Ed.  Co.,  133  N.  Y.  104, 
30  N.  E.  563,  38  Am.  St.  Bep.  609. 

Ohio.  Coe  v.  Columbus,  P.  &  I. 
Ed.  Co.,  10  Ohio  St.  372,  75  Am. 
Deo.  518. 

Virginia.  Southern  By.  Co.  v. 
Franklin  &  P.  Ed.  Co.,  96  Va.  693, 
32  S.  E.  485,  44  L.  E.  A.  298. 

Wisconsin.  Attorney  General  v. 
West  Wisconsin  By.  Co.,  36  Wis. 
466. 

United  States.  Farmers '  Loan  & 
T.  Co.  V.  Henning,  Fed.  Cas.  No.  4, 
666. 

England.  Beg.  v.  Great  Western 
By.  Co.,  62  N.  J.  Q.  B.  N.  S.  572, 
69  L.  T.  N.  S.  572,  9  Beports,  127. 

67  Pierce  v.  Emery,  32  N.  H. 
484. 

In  Talcott  v.  Pine  Grove  Twp., 
1  Flippin  (TJ.  S.  C.  C.)  120,  145 
Fed.  Cas.  No.  13735,  the  relation 
of  a  railroad  company  to  the  public 
has  been  thus  clearly  defined  (dic- 
tum) :  ' '  The  road  once  construct- 
ed is  instanter,  and  by  mere  force 
of  the  grant  and  law,  embodied  in 
the  governmental  agencies  of  the 
state  and  dedicated  to  public  use. 
All  and  singular  its  cars,  engines, 
rights   of   ways,   and  property   of 
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Therefore,  tlie  right  of  a  street  car  company  to  aban- 


every  description,  real,  personal, 
and  mixed,  are  but  a  trust  fund  for 
the  political  power,  like  the  func- 
tions of  a  public  of&ee.  The  ju- 
dicial personage,  the  corporation 
created  by  the  sovereign  power 
expressly  for  this  sole  purpose  and 
no  other,  is,  in  the  most  strict, 
technical  and  unqualified  sense, 
but  its  trustee.  This  is  the  pri- 
mary and  sole  legal,  political  mo- 
tive for  its  creation.  The  inci- 
dental interest  and  profits  of  in- 
dividuals are  accidents,  both  in 
theory  and  practice.  Every  far- 
thing of  its  tolls  is  first  to  be  de- 
voted to  paying  the  public  tax, 
and  to  the  continuance  of  the 
road,  its  ample  equipment  and  reg- 
ular operation  as  the  interests  of 
the  conanunity,  not  those  of 
shareholders,  demand.  No  matter 
that  a  dividend  is  never  paid,  that 
the  private  investment  is  sunk  and 
worthless,  that  the  interest  upon 
its  bonds  is  not  met,  and  that  all 
its  creditors  go  unpaid,  every  dol- 
lar of  its  earnings  must  neverthe- 
less be  applied  to  keep  up  its  maxi- 
mum efficiency,  as  required  by  the 
political  power  in  the  law  which 
created  it.  The  neglect  of  the 
smallest  of  these  duties  in  which 
the  community  is  interested  will 
be  enforced  by  the  public  writ  of 
mandamus  and  in  Michigan  by 
various  statutory  proceedings  at 
the  suit  of  the  attorney-general. 
This  law  officer  of  the  state  is 
especially  charged  by  statute  with 
the  duty  of  enforcing  them.  That 
a  railroad  cannot  be  abandoned 
after  it  has  become  one  of  the 
thoroughfares  of  the  country,  and 


that  the  company  will,  by  pro- 
ceedings in  behalf  of  the  state, 
be  forced  to  continue  its  road  and 
perform  all  its  duties  to  the  pub- 
lic, is  beyond  question." 

In  Gates  v.  Boston  &  N.  Y.  Air 
Line  Rd.  Co.,  53  Conn.  333,  342,  5 
Atl.  695,  699,  700,  the  carrier 's  ob- 
ligations to  operate  and  serve  the 
public  are  thus  well  stated  (dic- 
tum): "It  is  true  that  the  char- 
ter is  permissive  in  its  terms,  and 
probably  no  obligation  rests  upon 
the  corporation  to  construct  the 
railroad;  the  option  to  exercise  the 
right  of  eminent  domain  and  other 
public  rights  is  granted.  And 
when  that  option  has  been  made, 
and  the  corporation  has  located 
and  constructed  its  line  of  track, 
exercising  the  power  of  the  state 
in  taking  property  of  others,  and, 
in  so  locating  and  constructing  its 
road,  has  invited  and  obtained  sub- 
scriptions upon  the  implied  prom- 
ise to  construct  and  operate  its 
road,  has  commenced  to  operate 
the  road  under  the  granted  powers, 
thereby  inducing  the  public  to  rely, 
in  their  personal  and  business  re- 
lations upon  that  state  of  affairs; 
by  so  accepting  and  acting  upon 
the  chartered  powers  a  contract 
exists  to  carry  into  full  effect 
the  objects  of  the  charter  and  the 
capital  stock,  franchises,  and  prop- 
erty of  the  corporation  stand 
charged  primarily  with  this  trust. 
The  large  sovereign  powers  given 
by  the  state  to  railroad  corpora- 
tions are  granted  and  exercised, 
only  upon  the  theory  that  these 
public  rights  are  to  be  used  to 
promote  the  general  welfare.    Hav- 
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don  its  route  on  specified  streets  and  public  ways,  at  its 
mere  pleasure,  without  the  sanction  of  the  state  has  been 
denied  often.*' 


ing  exercised  those  powers,  the 
corporation  has  no  right,  against 
the  will  of  the  state,  to  abandon 
the  enterprise,  tear  up  its  track, 
and  sell  its  rolling  stock  and  other 
property,  and  divide  the  proceeds 
among  the  stockholders.  The  pos- 
sible effects  of  the  exercise  of  such 
a  claimed  power  are  utter  disaster 
to  the  great  interests  of  the  state, 
certain  destruction  of  private 
property,  in  which  whole  commu- 
nities, created  and  existing  upon 
the  faith  of  the  continuous  use  of 
the  chartered  powers,  are  inter- 
ested, and  indeed,  the  life  of  the 
citizen  as  well  as  his  property 
rights,  are  -thus  jeopardized.  Upon 
principle  it  would  seem  plain  that 
railroad  property,  once  devoted 
and  essential  to  public  use,  must 
remain  pledged  to  that  use,  so  as 
to  carry  to  full  completion  the 
purpose  of  its  creation;  and  that 
this  public  right,  existing  by  rea- 
son of  the  public  exigency,  de- 
manded by  the  occasion,  and 
created  by  the  exercise  of  a  pri- 
vate person  of  the  powers  of  a 
state,  is  superior  to  the  property 
rights  of  corporations,  stockhold- 
ers and  bondholders.  To  this  ef- 
fect, also,  is  the  weight  of  author- 
ity. (Citing  a  number  of  cases.) 
«     «     * 

"The  American  and  English 
cases  which  seemingly  doubt  these 
propositions  place  their  conclu- 
sions upon  the  construction  of  the 
particular  chartered  powers  and 
obligations.  »  •  •  The  neces- 
sary conclusion   is   that   the   state 


has  a  right  to  enforce  the  contin- 
uous exercise  of  the  corporate 
powers  and  franchises  for  public 
use,  to  the  exhaustion  of  the  value 
of  such  property  and  franchises; 
and  this  is  true  no  matter  what 
private  right  may  embrace  the 
title  of  the  property." 

"S  Paige  V.  Schenectady  By.  Co., 
178  N.  T.  102,  70  N.  E.  213; 
Thompson  v.  Schenectady  By.  Co., 
65  C.  C.  A.  325,  131  Fed.  577. 

In  State  ex  rel.  v.  Bridgeton 
&  M.  Traction  Co.,  62  N.  J.  Jj.  592, 
43  Atl.  712,  45  L.  B.  A.  837,  the 
street  railway  was  incorporated 
under  the  state  laws,  and  the  route 
of  its  road  and  the  location  of 
its  traclw  were  established  by  mu- 
nicipal ordinances  which  had  been 
accepted  by  the  company,  and  the 
road  had  been  constructed  and  put 
into  operation.  Here  it  was  held 
that  the  company  could  not,  at  its 
mere  will  and  discretion,  cease  and 
abandon  the  operation  of  any  por- 
tion of  its  lines.  The  court  said: 
"The  grant  being  exclusive 
they  must  be  held  to  a  good  faith 
in  the  performance  and  fulfill- 
ment of  their  duties.  I  cannot 
perceive  any  excuse  whatever  by 
which  the  respondent  company  can 
be  permitted  to  abandon  the  op- 
eration of  any  part  of  it.  That 
a  portion  is  unprofitable,  or  that 
a  portion  is  more  diflicult  to  oper- 
ate, are  not  valid  reasons  for  aban- 
donment. Its  application  to  the 
city  was  for  the  location  of  its 
tracks  over  the  whole  route. 
•     *     *     It  appears  clear  from  the 
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In  the  absence  of  special  requirements  imposed  by 
charter,  franchise,  grant  or  statute  these  public  duties 
are  sometimes  regarded  as  no  greater  than  the  public 
interests  demand  and  justify.*® 


statute  and  the  ordinance  that  it 
is  the  duty  of  sueh  company  or- 
ganized under  the  statutes  to  op- 
erate the  roads  mentioned  in  its 
certificate  of  incorporation  for  the 
benefit  of  the  public,  in  considera- 
tion that  it  shall  have  the  fran- 
chise of  transporting  the  passen- 
gers and  taking  the  tolls  from 
them,  and  it  cannot  escape  the 
performance  of  this  duty  as  a  pub- 
lic agent." 

A  like  ruling  was  announced  in 
Potwin  Place  v.  Topeka  Ey.  Co., 
51  Kan.  609,  33  Pae.  309,  37  Am. 
St.  Kep.  312,  under  facts  quite 
similar. 

In  State  ex  rel.  v.  Spokane  Street 
Ey.  Co.,  19  Wash.  518,  53  Pac.  719, 
67  Am.  St.  Eep.  739,  41  L.  E.  A. 
515  (a  similar  case),  the  public 
function  of  the  carrier  is  ex- 
pressed thus:  "It  is  not  in  de- 
grees only  that  these  franchises 
differ  from  mills  and  inns.  The 
one  is  private  property,  the  other 
is  a  public  function,  which  orig- 
inally resided  in  the  government, 
and,  when  delegated  to  either  per- 
son or  corporation,  still  retain  the 
public  use. ' '  Concluding  after  an 
elaborate  discussion  of  the  prin- 
ciples involved:  "We  conclude 
that  a  corporation  of  the  nature  of 
appellant,  receiving  its  franchises 
from  the  state  and  entering  upon 
the  enjoyment  of  them,  cannot 
cease  to  perform  the  functions 
which  were  the  consideration  for 
the  grant  of  such  franchises  with- 


out the  consent  of  the  granting 
power. ' ' 

89  See  Hannibal  v.  Hannibal  Ey. 
&  El.  Co.,  2  Mo.  P.  S.  C.  619,  631, 
632. 

In  State  ex  rel.  v.  Dodge  City 
M.  &  T.  Ey.  Co.,  53  Kan.  377,  378, 
36  Pac.  747,  42  Am.  St.  Eep.  295, 
24  L.  E.  A.  564,  568,  in  grant- 
ing an  injunction  to  restrain  the 
removal  of  railroad  tracks,  on  a 
part  of  the  road  which  had  been 
operated,  wherein  the  unprofitable- 
ness of  the  enterprise  was  ad- 
judged not  to  be  controlling,  it 
was  said:  "The  right  to  exercise 
the  very  high  attributes  of  sover- 
eignty, the  power  of  eminent  do- 
main and  of  taxation,  to  further 
the  construction  of  railways, 
could  not  be  granted  to  aid  a  pure- 
ly private  enterprise.  The  railway 
corporation  takes  its  franchises 
subject  to  the  burden  of  a  duty  to 
the  public  to  carry  out  the  pur- 
poses of  the  charter.  The  road, 
when  constructed,  becomes  a  pub- 
lic instrumentality,  and  the  road- 
bed, superstructure  and  other  per- 
manent property  of  the  corpora- 
tion are  devoted  to  the  public  use. 
From  this  use  neither  the  corpora- 
tion itself,  nor  any  person,  com- 
pany or  corporation  deriving  its 
title  by  purchase,  either  at  volun- 
tary or  judicial  sale,  can  divert  it 
without  the  consent  of  the  state. 
It  matters  not  whether  the  enter- 
prise as  an  investment  be  profitable 
or  unprofitable,  the  property  may 
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These  duties  are  said  to  be  merely  "to  meet  the  pub- 
lic wants  and  exigencies.  If  there  is  not  sufficient  traffic 
over  a  particular  liue  of  road  to  pay  fpr  the  expense 
of  running  trains  this  is  sufficient  evidence  that  the  public 
does  not  require  it  to  be  kept  in  operation;  and  in  such 
case  the  company  may  cease  operating  the  road  unless 
this  be  contrary  to  the  express  terms  of  its  charter."*" 


not  be  destroyed  without  the 
sanotiou  of  that  authority  which 
brought  it  into  existence.  With- 
out legislative  sanction  railroads 
could  not  be  constructed.  When 
once  constructed,  they  may  only 
be  destroyed  with  the  sanction  of 
the  state.  The  legislature  unques- 
tionably has  the  power  to  author- 
ize the  abandonment  of  all  rail- 
roads when  they  cease  to  be  of 
public  utility.  It  may  be,  also, 
that  in  an  action  prosecuted  by 
the  attorney-general,  on  behalf  of 
the  state,  to  forfeit  the  charter 
and  wind  up  the  affairs  of  a  rail- 
road corporation  for  any  proper 
cause,  the  court  might  make  all 
necessary  orders  for  the  disposi- 
tion of  the  property  of  the  com- 
pany; but  in  this  case  the  state 
appeared  by  the  county  attorney 
of  the  county  in  whifch  the  road 
was  located  protesting  against  the 
removal  of  the  superstructure  of 
the  road.  The  court  erred  in  re- 
fusing the  injunction  asked.  The 
general  propositions  above  stated 
are  abundantly  supported  by  au- 
thority." (Citing  a  large  num- 
ber of  adjudicated  cases.) 

60  Morawetz,  Corp.  Section  1119. 

"If  the  line  of  road  is  not  capa- 
ble, under  any  management,  of  be- 
ing self-sustaining,  it  simply  shows 
that  there  is  no  demand  or  neces- 
sity for  the  road  and  the  sooner. 


therefore,  the  state  revokes  the 
franchise  the  better.  A  business 
that  will  not  pay  ought  not  to  be 
followed,  as  it  adds  nothing  to 
the  wealth  of  those  pursuing  it  or 
of  the  state."  Ohio  &  M.  Ey.  v. 
People,  120  111.  200,  208,  11  N.  E. 
347,  350. 

Where  it  was  found  that  the  road 
could  not  operate  except  at  a  great 
loss  and  a  part  of  the  tracks  had 
been  torn  up  the  court  refused  to 
order  the  tracks  replaced  when 
there  was  "no  reasonable  proba- 
bility that  the  road  will  be  or  can 
be  operated.  If  a  railway  will 
not  pay  its  mere  operating  ex- 
penses, then  the  public  has  little 
interest  in  the  operation  of  the 
road  or  its  being  kept  in  repair." 
State  ex  rel.  v.  Dodge  City  M.  & 
T.  E.  Co.,  53  Kana.  329,  336,  36 
Pae.  755,  42  Am.  St.  Eep.  295,  24 
L.  E.  A.  564,  568. 

"It  is  clear  that  the  duty  re- 
quired is  not  more  than  to  meet 
and  supply  the  public  wants. 
These  are  measured  by  the  busi- 
ness actually  done,  or  yrhat  could 
be  clearly  shown  would  be  done, 
if  increased  facilities  were  granted. 
There  is  nothing  in  the  language 
of  the  statutes  requiring,  nor  can 
any  just  implication  from  the 
powers  and  privileges  conferred 
upon  the  corporation  require,  that 
trains    for    passengers    or    freight 
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Thus  it  was  held  that  a  carrier  may  be  permitted  to 
abandon  a  branch  line  which  is  not  self-supporting,  is 
in  a  dilapidated  condition,  and  for  the  continued  opera- 
tion of  which  "there  is  little  public  necessity,"  where 
the  road  is  insolvent  with  no  means  of  obtaining  the 
money  for  rehabilitating  the  branch,  the  operation  of 
which  in  its  present  condition  is  dangerous,  while  its  at- 
tempted operation  jeopardizes  the  successful  operation 
of  the  remainder  of  the  system  for  which  there  is  public 
need.  "In  such  circumstances,"  said  the  court,  "the 
railroad  company  may  abandon  such  unprofitable  and 
irreclaimable  part  of  its  road,  and  neither  the  state  nor 
unfortunate  investors  along  the  line  can  justly  complain. 
They  cannot  force  a  railroad  company  to  do  the  impos- 
sible."" 

Where  a  street  railway  company  has  only  the  right 
or  license  to  lay  down  its  tracks  and  operate  its  cars 
thereon  in  the  public  streets  until  revoked  or  terminated 
by  the  municipal  authorities,  in  the  absence  of  statutory 
or  contractual  provision,  it  may  discontinue  operation  of 
a  branch  line  which  is  not  an  integral  part  of  its  main 
system  and  which  has  not  sufficient  patronage  to  meet 
its  running  expenses;  and  mandamus  to  compel  the  re- 
storation of  the  service  will  not  lie.  Although  as  pointed 
out  by  the  court,  the  street  railway  company  is  a  quasi- 
public  corporation,  organized  for  the  exercise  of  an  im- 
portant public  franchise  for  the  benefit  of  the  public  and 
not  merely  for  its  own  profit,  it  has  not,  like  steam  rail- 
roads an  exclusive  control  and  a  vested  right  of  prop- 
erty in  the  soil  upon  which  its  tracks  are  laid.  "And 
as  a  bare  license  may  at  any  time  be  revoked  or  termi- 

should  be  provided,  which  are  not  required  by  the  public  wants,   it 

wanted,  or  which  the  business  on  should  deprive  itself  of  the  means 

the  road  would  utterly  fail  to  sup-  of    running    at    reasonable    rates 

port.     *     *     »  those  that  were."    Commonwealth 

"It  would  seem  to  be,  ther<!fore,  v.  Fitehburg,  12  Gray   (78  Mass.) 

not  only  its  right,  but  its  duty,  to  180,  188-190. 

exercise  a  sound  discretion  in  the  81  State     v.    Old     Colony    Trust 

use  of  its  capital,  lest  by  exhaust-  Company,  215  Ped.  307,  133  C.  C. 

ing  it  upon   trains  that  were  not  A.  581,  L.  E.  A.  1915  A,  549,  561. 
8  McQ.— 3 
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nated  by  the  licensor,  so  the  licensee  is  at  liberty  at  any 
time  to  cease  wholly  to  avail  himself  of  the  permission 
given  and  to  discontinue  his  action  thereunder,  unless 
there  has  been  some  agreement  to  the  contrary."®* 

In  a  somewhat  similar  case  it  was  held  that,  if  the 
street  railway  bompany's  charter  does  not  in  express 
terms  or  by  fair  implication  forbid,  the  company  may 
discontinue  operation  of  a  portion  of  its  line  which  had 
been  built  under  a  mere  privilege  to  construct  and  op- 
erate it,  and  that  mandamus  would  not  lie  to  compel  re- 
storation of  service  thereon.*' 

If  power  is  simply  conferred  to  construct  a  branch 
road  but  its  construction  is  not  made  obligatory  the  com- 
pany cannot  be  compelled  to  construct  such  branch,  or 
having  constructed  it  to  maintain  and  operate  it  to  the 
prejudice  and  the  rights  and  interests  of  the  company.** 

Although  when  a  road  is  constructed  ordinarily  a  rail- 
road company  may  not  voluntarily  abandon  a  line  or  cease 


68  stiles  V.  Citizens'  El.  St.  P.y. 
Co.,  199  Mass.  294,  85  N.  E.  419, 
19  L.  E.  A.  (N.  8.)  »64,  866,  869. 

68  San  Antonio  St.  Ey.  Co.  v. 
State,  90  Tex.  520,  39,  S.  W.  926, 
59  Am.  St.  Eep.  834,  85  L.  R.  A. 
662. 

A  like  case  is  State  ox  rel.  v. 
Helena  P.  &  L.  Co.,  22  Mont.  391, 
56  Pac.  685,  44  L.  E.  A.  692. 

64  Sherwood  v.  Atlantic  &  Dan- 
ville Ey.  Co.,  94  Va.  291,  26  S.  E. 
943. 

"If,  as  in  Union  Pac.  Ed.  v. 
Hall,  91  U.  S.  844,  the  charter  of 
a  railroad  corporation  expressly  re- 
quires it  to  maintain  its  railroad 
as  a  continuous  line,  it  may  be 
compelled  to  do  so  by  mandamus. 
So  if  the  charter  requires  the  cor- 
poration to  construct  its  road  and 
to  run  its  cars  to  a  certain  point 
on  tidewater  (as  was  held  to  be 
the   case   in   State  v.   Hartford  & 


M.  H.  E.  E.,  29  Conn.  538)  and 
it  has  so  constructed  its  road  and 
used  it  for  years,  it  may  be  com- 
pelled to  continue  to  do  so.  And 
mandamus  will  lie  to  compel  a  cor- 
poration to  build  a  bridge  in  ac- 
cordance with  an  express  require- 
ment of  statute.  (New  Orleans  M. 
&  T.  E.  Co.  V.  Mississippi,  112  U. 
S.  12,  5  Sup.  Ct.  Eep.  19,  28  L.  ed. 
619;  People  ex  rel.  v.  Boston  & 
A.  E.  Co.,  70  N.  y.  569.)  But  if 
the  charter  of  a  railroad  corpora- 
tion simply  authorizes  the  corpo- 
ration, without  requiring  it  to  con- 
struct and  maintain  a  railroad  to 
a  certain  point,  it  has  been  held 
that  it  cannot  be  compelled  by 
mandamus  to  complete  or  to  main- 
tain its  road  to  that  point  when  it 
would  not  be  remunerative." 
Northern  P.  E.  Co.  v.  Dustin,  142 
U.  S.  492,  499,  12  Sup.  Ct.  Eep. 
283,  35  L.  ed.  1092,  1095. 
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to  operate  any  portion  of  its  road  and  may  be  compelled 
to  resmne  operation,  where  it  distinctly  appears  that 
there  is  not  suflficient  traffic  to  pay  expenses,  usually  the 
company  will  not  be  required  to  operate  at  a  loss.  More- 
over, it  has  been  held  that  in  the  absence  of  charter  or 
statutory  obligation,  the  company  may  abandon  opera- 
tion of  a  road  that  cannot  be  operated  except  at  a  loss.** 
But  whether  in  the  absence  of  charter  or  statutory 
duty,  the  operation  of  an  unprofitable  road  or  a  portion 
thereof  may  be  compelled  depends  on  the  particular  cir- 
cumstances of  the  case.®® 


66  Jack  V.  Williams,  113  Fed. 
823,  affirmed  in  145  Fed.  281,  76 
C.  C.  A.  165,  distinguishing  State 
V.  Sioux  City  and  P.  Eailway  Co., 
7  Neb.  357;  People  v.  Albany  and 
V.  Ed.  Co.,  24  N.  Y.  261,  82  Am. 
Dec.  295. 

66  The  question  is  thus  discussed 
in  a  Virginia  case:  "It  may  be 
asked  is  a  corporation  having  con- 
structed a  road  to  be  permitted 
to  abandon  its  use  at  its  pleasure? 
We  answer  that  it  is  not  to  be 
apprehended  that  the  corporation 
will  abandon  any  part  of  its  line, 
the  operation  of  which  is  found 
remunerative  in  the  present,  or 
that  is  like  to  become  so  in  the 
future.  Where  the  line  of  railway 
taken  as  a  whole  cannot  be  profi- 
tably maintained;  where  its  opera.- 
tion  when  discreetly  and  economi- 
cally managed  is  attended  with  loss, 
it  is  difficult  to  perceive  how  a 
court  can,  by  mandamus  or  other- 
wise, compel  its  operation  to  be 
continued.  If  the  loss  is  the  re- 
sult of  improvident  and  unthrifty 
management,  the  court  may  at  the 
suit  of  those  interested  take  charge 
of  it  for  the  benefit  of  all  con- 
cerned and  run  it  through  the  in- 


strumentality of  a  receiver,  but  if 
the  traffic  of  the  road  is  really  in- 
sufficient to  support  a  wise  and 
economical  administration  of  its 
affairs,  there  would  seem  to  be  no 
escape  from  its  ultimate  abandon- 
ment. Such  cases  are  possible 
though  rare.  It  more  frequently 
happens,  however,  that  a  part  of  a 
line  becomes  unprofitable  though 
the  system  as  a  whole  may  be  val- 
uable. In  such  an  event  the  court 
will  inquire,  first,  as  to  the  posi- 
tive duties  imposed  by  the  char- 
ter, and  compel  their  performance 
by  appropriate  remedies,  while  with 
respect  to  those  duties  which  were 
not  imposed  by  the  charter,  but 
which  have  been  assumed  by 
the  corporation  under  permissive 
grants  of  power  it  will  consider  all 
the  circumstances  of  the  case  and 
if  upon  the  facts '  it  shall  appear 
that  the  duty  unfulfilled  inflicts 
no  particular  injury  or  hardship 
upon  those  who  make  the  com- 
plaint, and  that  the  service  which 
they  receive  is  under  all  the  con- 
ditions reasonably  adapted  to  their 
needs,  while  the  performance  of 
the  duty  would  entail  a  burden 
and  loss  UDon  the  company  far  in 
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If  as  a  result  of  consolidation,  a  carrier  secures  the 
control  of  two  lines  of  railroad,  it  may  abandon  one  of 
them  where  it  appears  that  the  line  retained  will  sub- 
stantially serve  the  public,  and  the  line  abandoned  can 
be  operated  only  at  great  expense  and  little  profit."  For 
like  reason  one  of  two  parallel  roads  may  be  abandoned 
where  the  remaining  one  will  serve  the  public  ade- 
quately.^' 

§  1660b.    Same — author's  conclusions. 

Notwithstanding  the  apparent  conflict  in  the  judicial 
judgments  on  this  subject  there  is  substantial  agree- 
ment on  these  propositions :  First,  a  public  service  cor- 
poration, as  a  railroad  or  street  car  company,  may  al- 
ways be  required  to  perform  its  public  duties,  evidenced 
by  its  charter  and  the  law,  although  in  so  doing  it  may 
suffer  some  incidental  loss ;  ^'  second,  when  a  railroad 
or  street  railway  is  once  constructed  its  operation  may 
be  abandoned  only  by  sanction  of  the  state ; '"  third,  that 
after  construction  a  fair  and  reasonable  trial  must  be 
had  and  it  should  prove  futile  before  the  operation  of 
a  railroad,  street  railway  or  branch  thereof  can  be  aban- 
doned; fourth,  where  public  aid  has  been  given  through 
taxation  and  donations  of  labor  and  materials,  so  long 

excess    of    any    benefit    conferred,  ently    in    conflict    with    this    rule 
and  which  might  in  its  ultimate  ef-  will   be   found   to   have  turned  on 
feet    embarrass    and    prevent    the  special     eireumatanees     that     war- 
performance   of   other   duties  with  ranted  the  decision." 
respect  to   large  interest,   and   af-  67  People  v. ,  Rome,  W.  &  O.  Bd. 
fecting  a  far  greater  number  of  eit-  Co.,  103  N.  T.  95,  8  N.  E.  369. 
izens,   the   court   will  withhold  its  68  Day   v.   Tacoma  E.   &  P.   Co., 
hands. ' '     Sherwood  /v.  Atlantic  &  80  Wash.  161,  141  Pae.  347.  , 
D.  E.  Co.,  94  Va.  291,  306,  307,  26  69  See  Missouri  Pacific  E.  Co.  v. 
8.  E.  943.  Kansas,  216  U.  S.  262,  30  Sup.  Ct. 

A  note  in  Lawyer's  Eeports,  an-  330,  54  L.  ed.  472. 

notated,    1915  A,   549    (Vol.   53,  N.  §  1660  A,  ante. 

S.),    states:      "The    general    rule  70 See    Kansas    City    Interurban 

sterns  to  be  that  a  railroad  cannot  By.  Co.  v.  Davis,  197  Mo.  669,  676; 

abandon  its  road  or  a  branch,  even  St.  Louis  v.  St.  Louis  Gas-Light  Co., 

though    it   may   be    operated   at   a  5  Mo.  App.  484,  529,  530. 
loss,   and    cases   which   are   appar- 
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as  such  benefits  are  retained  by  the  carrier  it  is  "under 
obligations  to  operate  the  property  and  serve  the  public, 
because  in  such  situation  "it  assumes  a  relation  to  the 
public  of  a  higher  and  more  sacred  character  than  a 
mere  contract  between  private  individuals.  It  would  be 
at  war  with  every  principle  of  natural  justice  to  hold 
that  it  might  avail  itself  of  this  public  aid,  and  then 
violate  its  obligation  to  the  public  incurred  by  reason 
of  the  aid  thus  received. ' '  '^ 

As  long  as  public  franchises  are  exercised,  public  serv- 
ice must  be  rendered.  In  practice  it  is  probable  that 
abandonment  would  occur  or  be  desired  only  where  the 
operation  entails  a  continuous  financial  loss.  A  profit- 
able road  would  hardly  be  abandoned.  If  its  owners 
wish  to  rid  themselves  of  the  burden  of  operation  of 
paying  railroad  property,  purchasers  may  readily  be 
found,  except  perhaps  when  business  depression  pre- 
vails. If  the  road  cannot  be  operated  profitably,  the 
question  arises,  would  it  subserve  the  public  use  for  the 
state  to  compel  its  owners  to  operate  at  a  loss?  Or,  if 
the  duty  of  a  railroad  or  street  car  company  is  to  be 
measured  by  the  public  wants  and  trains  both  freight 
and  passenger  are  run  on  its  line  at  reasonable  and 
moderate  fares  and  proper  transportation  service  is  thus 
provided,  but  cannot  be  maintained  without  a  constant 
financial  loss,  the  inquiry  is  invited,  is  such  service  needed 
by  the  public? 

If  there  is  public  necessity  for  the  operation  of  the 
line  or  branch  the  right  to  cease  the  operation  thereof 
does  not  exist  independent  of  statute.''* 

If  there  exists  a  public  necessity  to  operate,  the  obli- 
gation to  do  so  is  included  in  the  carrier's  public  duty 
and  the  requirement  may  be  compelled  since  this  is  within 
the  reasonable  exercise  of  the  state's  protective  power." 

71  state  V.  Central  Iowa  Ey.  Co.,  Mich.  293,  51  N.  W.  1001;  Farmers 

71  Iowa  410,  416,  32  N.  W.  409,  60  Loan  &  T.  Co.  v.  Henning,  Fed.  Gas. 

Am.  Bep.   806.     See   State  v.  Des  No.  4,666. 

Moines   &  Ft.   Dodge   Ry.   Co.,   84  72  Rib  River  ease,  1  Wis.  E.  C.  R, 

Iowa   419,   428-433,  51  N.  W.    38;  739,  754,  and  cases  cited. 

Flint  &  P.  M.  Ed.  Co.  v.  Rich,  91  73  Northern    Pacific    Railway    v. 
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If,  on  Ite  other  hand,  no  public  necessity  appears.. 
the  obligation  is  not  incident  to  or  within  the  carrier's 
public  duty  and  a  judgment  or  order  to  require  opera- 
tion is  not  authorized.'*  If  then  the  duty  to  operate  is 
no  greater  than  the  public  interest  demand  and  justify, 
would  it  be  just  or  reasonable  to  direct  operation  where 
the  traffic  available  for  transportation  is  insufficient  to 
pay  expenses?  Would  such  action  promote  the  public 
welfare?  Would  it  harmonize  with  provisions  of  our 
federal  and  state  organic  laws  touching  rights  of  prop- 
erty? As  the  law  enjoins,  a  railroad  or  street  car  com- 
pany owes  a  duty  to  the  public  to  exercise  the  franchise 
granted  to  it,  and  it  cannot  at  its  mere  pleasure  abandon 
a  branch  or  portion  of  its*  road,  although  such  act  might 
incur  a  forfeiture  of  its  entire  charter.  The  franchise 
to  operate  its  lines  is  to  be  treated  as  a  whole ;  it  is  gen- 
erally so  accepted,  and  it  is  not  within  the  province  of 
the  public  service  corporation  to  reject  it  in  part.  Where 
a  branch  line  has  been  constructed  and  operated  it  would 
seem  that  the  public  had  an  interest  in  its  continued 
operation  unless  it  should  distinctly  appear  that  the  cost 
of  maintenance  and  operation  would  be  so  great  in  com- 
parison with  the  public  benefits  derived  therefrom  that 
it  would  be  unreasonable  to  ask  a  continuance  of  such 
operation.  Merely  building  a  road  without  operation  of 
it,  of  course,  is  of  no  value  whatever  to  those  who  desire 
service  of  transportation.'* 

North  Dakota,  236  TT.   S.   585,  35  company    obtains    everything   and 

Sup.  Ct.  Eep.  429,  P.  TJ.  E.  1915  C,  the  public  nothing  from  the  origi- 

217.  nal  charter.    If  a  railroad  company 

74  For  example,  the  carrier  can-  can  occupy  a  portion  of  the  public 
not  be  compelled  to  build  mere  streets  and  highways  and  there- 
private  connections,  and  the  ade-  after  construct  under  its  original 
quacy  of  the  receipts  from  its  en-  grant  the  remaining  portion,  it  is 
tire  business,  as  stated  by  the  Su-  difficult  to  understand  why  the 
preme  Court  of  the  United  States,  public  cannot  insist  on  its  con- 
does  not  enter  into  the  question.  structing  and  operating  its  road  to 
Missouri  Pacific  Eailroad  v.  Ne-  the  full  extent  of  its  grant.  If  a 
braska,  217  U.  S.  196,  207,  30  Sup.  railroad  can  thus  abandon  some 
Ct.  E.  461,  54  L.  ed.  726.  portion    of   its    route    and   resume 

75  It  cannot  be  that  the  railroad  the  use  of  its  franchise  at  will  it 
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In  an  Arkansas  case,  the  defendant  corporation  was 
organized  for  the  purpose  of  constructing,  maintaining 
and  operating  a  railroad  for  the  conveyance  of  persons 
and  property.  The  court  said:  "The  charter  confers 
upon  the  incorporators  the  power  to  operate  the  road 
over  a  fixed  line  or  lines,  and  it  cannot  abandon  a  part 
of  its  line  and  continue  to  operate  the  balance  under  its 
charter.  Its  obligation  to  discharge  the  duties  imposed 
by  its  charter  must  be  construed  in  connection  with  the 
nature  and  productiveness  of  the  corporate  business  as 
a  whole,  the  character  of  the  service,  required,  and  the 
public  need  of  its  performance.  For  that  reason  its  stat- 
utory duty  to  operate  its  road  may  be  compelled,  although 
by  doing  so  as  an  incident  some  pecuniary  loss  may  result 
from  rendering  such  service."'"  This  case  also  holds 
that  the  mere  fact  that  an  order  requiring  operation  may 


might  easily  defeat  any  new  fran-' 
ehise  in  a  public  street  or  highway 
while  not  using  its  own,  unless 
some  power  exists  to  compel  it  to 
exercise  its  franchise  by  building 
and  operating  its  abandoned  route. 
The  obligation  must  be  reciprocal 
and  the  state  must  have  power  to 
compel  the  company  to  exercise  its 
franchise.  ' '  The  state  *  *  *  has 
no  other  adequate  remedy  (than 
mandamus).  It  may  proceed,  it 
is  true,  to  annul  the  corporation, 
as  has  been  held  in  many  cases 
where  corporations ,  had  neglected 
public  duties,  *  *  *  but  that 
remedy  is  not  adequate,  for  it  only 
destroys  functions  where  the  public 
interest  requires  their  continued 
existence  and  enforcement.  It  has 
there  an  election  which  of  these 
two  remedies  to  pursue."  People  v. 
N.  T.  8.  &  H.  E.  B.  E.  Co.,  28  Hun. 
(N.  Y.)  543.  A  duty  to  the  pub- 
lie  requires  a  full  performance  of 
its   franchise,   and  this  is   a  duty 


required  by  law.  The  violation  of 
the  law  upon  which  the  Public 
Service  Commission  may  act  is  not 
restricted  to  such  offenses  as  are 
specifically  mentioned  in  the'  writ- 
ten law  (Willobx  v.  Eichmond  L. 
&  E.  E.  Co.,  142  App.  Div.  44,  202 
N.  T.  515),  but  by  the  express 
language  of  section  57  includes  the 
failure  or  omission  "to  do  anything 
required  of  it  by  law."  Although 
at  the  time  the  franchise  Was 
granted  there  existed  no  board  or 
officer  expressly  charged  with  the 
supervision  of  the  grant  of  a 
franchise  to  compel  it  to  perform 
the  obligations  it  assumed,  the 
power  of  the  legislature;  to  create 
such  a  board  and  give  it  such  power 
cannot  be  successfully  ques- 
tioned." Public  Service  Commis- 
sion V.  New  York  E.  E.  Co.,  77 
Misc.  N.  Y.  487,  490  to  493. 

SOEowland  v.  Saline  Eiver  Co., 
119  Ark.  239,  177  S.  W.  896,  P.  U. 
E.  1915  E,  191,  194. 
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cause  pecuniary  loss  is  not  of  itself  sufficient  to  render 
the  order  arbitrary  and  unreasonable,  but  it  is  a  cir- 
cumstance to  be  considered,  and  that  an  order  compel- 
ling operation  should  only  be  granted  in  the  interest  of 
the  public.  A  vain  and  futile  order  should  not  be  issued. 
Such  action  would  be  arbitrary  and  unreasonable.  The 
question  of  the  reasonableness  of  the  order,  of  course, 
is  for  decision  of  the  court.*^ 

Generally  the  question  of  loss  must  be  considered  in 
connection  with  the  carriers '  duty  and  the  productiveness 
of  its  corporate  business  as  a  whole.  The  law  imposes 
upon  it  the  duty  of  furnishing  adequate  facilities  to  the 
public  on  its  entire  system,  not  a  part,  and  it  cannot  be 
excused  from  performing  its  full  duty  merely  because  by 
ceasing  to  operate  a  part  of  its  system  the  net  returns 
would  be  increased.'* 


81  Since  railroads  are  conatrueted 
for  public  use  and  the  public  has 
rights  in  them  which  should  be 
protected,  railroad  corporations  are 
not'  authorized  to  abandon  their 
rights  and  surrender  their  charters 
without  the  consent  of  the  state. 
Freeo  Valley  Railroad  Co.  v. 
Hodges,  105  Ark.  314,  151  S.  W. 
281;  Eowland  v.  Saline  River  Rail- 
road Co.,  119  Ark.  239,  177  S.  W. 
896,  P.  U.  R.  1915  E,  191,  196,  l97. 

Abandonment  of  a  particular 
line  of  street  railways  should  not 
be  permitted  merely  because  for 
the  time  being  it  is  operated  at  a 
loss.  Ee  Empire  United  Railways 
(New  York  P.  S.  C,  2ud  Dist.),  P. 
U.  R.  1915  E,  263. 

Although  loss  results  in  operat- 
ing a  line  or  branch,  if  the  entire 
system  may  be  operated  at  a  profit, 
there  is  no  confiscation  of  property 
or  deprivation  of  property  rights. 
Puget  Sound  Traction,  L.  &  P.  Co. 
V.  Reynolds,  223  Fed.  376. 

82  Colorado  &  S.  Ey.  Co.  v.  State 


Rd.  Com.,  54  Colo.  64,  129  Pac.  506. 
See  Brownell  v.  Old  Colony  Rd.  Co., 
164  Mass.  29,  41  N.  E.  107,  49  Am. 
St.  Rep.  442,  29  L.  R.  A.  169. 

In  St.  Louis  &  San  Francisco 
Railway  Company  v.  Gill,  156  U. 
S.  649,  15  Sup.  Ct.  484,  39  L.  ed. 
567,  the  legislature  of  the  State 
of  Arkansas  had  prescribed  a  maxi- 
mum rate  of  three  cents  per  mile 
for  each  passenger  carried  by  the 
railroads  of  that  state,  and  im- 
posed a  penalty  of  $300  for  each 
overcharge,  payable  to  the  passen- 
ger from  whom  the  overcharge  was 
exacted.  In  an  action  to  recover 
this  penalty  the  railway  company 
defended  on  the  ground  that  that 
portion  of  the  railroad  over  which 
the  plaintiff  was  carried  was  highly 
expensive  to  construct  and  main- 
tain, and  that  the  cost  of  trans- 
porting passengers  over  the  same 
and  the  maintenance  thereof  ex- 
ceeded the  maximum  rate  fixed  by 
law.  Proof  was  offered  tending 
to   show:     That  "the   actual  cost 
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of  carrying  each  passenger  over 
that  portion  of  defendant's  rail- 
way in  plaintifE's  petition  men- 
tioned, and  over  all  its  railway 
therein  referred  to,  did  and  does 
now  exceed  the  sum  of  three  cents 
per  mile  for  each  and  every  pas- 
senger so  carried,"  and  that 
"three  cents  per  mile  for  the  serv- 
ice rendered  by  defendant  in  car- 
rying passengers,  at  the  times  in 
plaintifE's  petition  mentioned,  over 
the  line  of  railroad  therein  de- 
scribed, was  not  reasonable  com- 
pensation, and  that  no  .  less  than 
five  cents  per  mile  would  be  a 
reasonable   sum. ' ' 

In  disposing  of  this  defense  and 
offer  of  proof  the  court  said:  "It 
therefore  appears  that  the  allega- 
tions made  and  the  evidence  of- 
fered did  not  cover  the  company's 
railroad  as  an  entirety  even  in 
the  state  of  Arkansas,  but  were 
made  in  reference  to  that  portion 
of  the  road  originally  belonging 
to  the  St.  Louis,  Arkansas  &  Texas 
Eailway,  and  extending  from  the 
northern  boundary  of  Arkansas  to 
Fayetteville  in  said  state.  In  this 
state  of  facts  we  agree  with  the 
views  of  the  Supreme  Court  of  Ar- 
kansas, as  disclosed  in  the  opinion 
contained  in  the  record,  and  which 
were  to  the  effect  that  the  correct 
test  was  as  to  the  effect  of  the 
act  on  the  defendant's  entire  line, 
and  not  upon  that  part  which  was 
formerly  a  part  of  one  of  the  con- 
solidating roads;  that  the  com- 
pany cannot  claim  the  right  to 
earn  a  net  profit  from  every  mile, 
section,  or  other  part  into  which 
the  road  might  be  divided,  nor  at- 


tack as  unjust  a  regfulation  which 
fixed  a  rate  at  which  some  such 
part  would  be  unremunerative ; 
that  it  would  be  practically  im- 
possible to  ascertain  in  what  pro- 
portion the  several  parts  should 
share  with  others  in  the  expenses 
and  receipts  in  which  they  par- 
ticipated; and,  finally,  that  to  the 
extent  that  the  question  of  in- 
justice is  to  be  determined  by  the 
effects  of  the  act  upon  the  earn- 
ings of  the  company,  the  earnings 
of  the  entire  line  must  be  esti- 
mated as  against  all  its  legitimate 
expenses  under  the  operation  of 
the  act  within  the  limits  of  the 
state  of  Arkansas." 

In  Northern  Pacific  Bailway  Co. 
V.  North  Dakota,  236  U.  S.  585,  600, 
35  Sup.  Ct.  429,  a  more  recent  case, 
Mr.  Justice  Hughes  said:  "In  St. 
Louis  &  San  Francisco  Eailway  Co. 
V.  Gill,  156  TJ.  S.  649  (15  Sup.  Ct. 
484,  39  L.  ed.  567),  a  statute,  fix- 
ing a  maximum  rate  for  passengers 
in  the  state  of  Arkansas  was  chal- 
lenged, but  the  allegation  and  of- 
fer of  proof  that  the  rate  would 
compel  the  carriage  of  passengers 
at  a  loss  related  only  to  a  portion, 
or  division,  of  the  railroad,  and 
not  the  the  result  of  all  the  traf- 
fic to  which  the  rate  in  question 
applied.  The  holding  that  this  was 
insufficient  was  in  entire  accord 
with  the  above-stated  principle  — 
that  the  rate-making  power  may  be 
exercised  in  a  practical  way,  and 
that  the  legislature  is  not  bound 
to  assure  a  net  profit  from  'every 
mile,  section  or  other  part  into 
which  the  road  might  be  divided,' 
156  U.  S.  665  (15  Sup.  Ct.  484,  39 
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that  tlie  carrier  raay  abandon  any  line,  branch  or  section 
of  a  road  whenever  it  is  shown  that  the  operation  of  such 
branch  treated  as  a  separate  and  distinct  entity  is  un- 
profitable, simply  means  that  in  this  manner  any  line, 
branch  or  section  of  the  system  may  be  withdrawn  from 
time  to  time  and  the  public  service  on  the  entire  system 
be  thereby  ultimately  completely  abandoned,  and  the 
carrier's  interest  only  considered  irrespective  of  the  pub- 
lic convenience  or  necessity. 

The  rights  of  the  carrier  and  those  to  be  served  go 
hand  in  Jiand.  The  carrier  must  receive  a  fair  reward 
and  the  public  must  have  reasonable  service  at  reason- 
able charges  without  discrimination.  These  requirements 
are  essential  to  better  existence  of  both  the  carrier  and 
the  public  to  be  served,  and  that  which  is  necessary  to 
promote  public  and  social  life,  the  state  has  never  allowed 
to  be  controlled  from  the  stand  point  of  private  interest 
alone.'* 

If  the  line  or  branch  sought  to  be  withdrawn  is  operat- 
ing at  a  loss,  obviously  it  must  be  made  to  pay,  if  at  all, 
from  profits  on  another  part  or  parts  of  the  system.  Al- 
though it  may  appear  that  such  branch  or  line  will  not 
pay,  treated  as  a  separate  entity,  and  that  it  will  be 
merely  a  source  of  expense  to  maintain  and  operate  it  at 
the  time  it  is  sought  to  be  withdrawn,  this  is  not  decisive 
since  such  branch  or  line  must  be  I'egarded  as  a  integral 
part  of  the  entire  system,  and  ordinarily  the  system  must 
be  operated  as  a  whole  and  where  the  public  necessity 
demands  the  service  no  part  thereof  may  be  abandoned 
for  the  reason  alone  that  it  is  not  fairly  remunerative,  at 
least  so  long  as  the  operating  revenues  of  the  entire  sys- 
tem are  adequate  to  meet  all  requirements,  unless,  as 
above  mentioned,  it  should  appear  that  the  cost  of  the 
operation  of  the  branch  or  line  sought  to  be  abandoned 
would  be  so  great  in  comparison  with  the  public  benefit 

L.  ed.  567).    A  passenger  rate  may  the  whole  business  governed  by  the 

apply     generally     throughout     the  rate." 

state,   and   the   effect  of  the  rate  83  The  devotion  of  the  property 

must  be  considered  with  respect  to  of    the    carrier    to    public    use    is 
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derived  from  it,  it  would  be  wholly  arbitrary  or  unreason- 
able to  require  a  continuance  of  operation. 

§  1660c.    Same— trial  operation  of  road  or  part  sought 
to  be  abandoned. 

After  construction,  as  mentioned,  a  fair  and  reasonable 
trial  must  be  had  and  it  should  ;^rove  futile  bpfore  opera- 
tion of  a  railroad,  street  railway,  or  branch  thereof,  can 
be  ab'andoned.  The  carrier's  obligation  is  to  make  a  bona 
fide  trial  of  operation,  since  it  can  not  presume  in  advancer 
that  the  operation  will  result  in  a  loss  or  unfair  returns  to 
the  entire  system.  If  after  a  fair  trial  should  be  made 
for  a  reasonable  period  and  it  should  be  ascertained  that 
operating  expenses  can  not  be  made,  and  that  the  losses 
resulting  from  such  attempt  were  so  great  as  to  impair 
the  profits  on  the  entire  system  to  such  an  extent  as  to 
prevent  or  hamper  the  carrier  from  maintaining  ade- 
quate service  on  the  rest  of  its  system,  application  to  be 
relieved  may  be  made  to  the  proper  authorities.'* 

If,  therefore,  it  should  occur  that  the  railway  system 
could  not  earn  sufficient  revenue  to  pay  the  cost  of  opera- 
tion and  maintenance  because  the  line,  branch  or  section 
sought  to  be  abandoned  could  not  be  operated  except  at  a 
loss  more  than  counter-balancing  the  profits  on  the  rest 
of  the  system,  and  the  carrier  should  then  be  allowed  to 
cease  operation  of  the  unprofitable  line,  branch  or  section 
in  order  to  maintain  service  upon  the  remainder  of  its 
system,  it  follows  that  those  served  by  the  carrier  other 
than  those  on  the  line,  branch  or  section  would  be  bene- 
fited, whereas  the  public  on  the  line,  branch  or  section 
would  suffer  from  failure  of  the  state  to  compel  the  per- 
formance of  the  legal  obligation  resting  on  the  carrier  to 

qualified  by  the   condition   of   the  84  Commonwealth    v.    Pitehturg, 

carrier's     undertaking;     that     its  12     Gray     (78     Mass.)     180,    190; 

services   are  to  be   performed  for  Smith  v.  Atlantic  S.  R.  Co.  (Iowa 

reasonable     reward.       Norfolk     &  Railroad    Commission),    P.    U.    R. 

Western   Ry.   Co.   v.   W.   Virginia,  1915  F,  124,  148. 
236  V.  8.  605,  35  Sup.  Ct.  437,  P. 
U.  R.  1915  C,  293,  295. 
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operate  every  part  of  its  system.  Tlie  patrons  on  the 
line,  branch  or  section  would  be  deprived  of  the  trans- 
portation convenience  because  their  limited  patronage 
would  not  justify  the  expenditure  of  the  cost  of  opera- 
tion. In  such  situation  they  could  not  complain.  It  is  need- 
less to  say  that  if  the  carrier  is  required  to  operate  its 
entire  system  at  a  loss  this  ^^ould  result  in  a  final  aban- 
donment of  all  service  on  its  system  and  a  forfeiture  of 
its  franchise. 


§  1664.    Forfeiture  of  franchise— grounds. 

Long  continued  nonuser  of  a  franchise  for  public  light- 
ing will  work  a  forfeiture  thereof  to  the  state  and  consti- 
tute a  sufficient  ground  for  a  judgment  of  ouster.^* 


86  ' '  There  can  be  m)  doubt  that 
the  underlying  purpose  of  confer- 
ring upon  the  municipality  the 
power  to  grant  the  franchise  was 
the  prospective  service  to  be  ren- 
dered to  the  public,  and  the  bfene- 
fit  to  the  city  in  the  receipt  of  its 
proportional  part  of  the  earnings 
of  the  grantees  as  agreed  upon  by 
the  acceptance  of  the  ordinance. 
The  rendition  of  such  service  and 
the  payment  of  the  amount  agreed 
upon  was  an  implied  condition  of 
the  grant.  (State  ex  rel.  v.  East 
Fifth  Bailway  Co.,  140  Mo.  539,  41 
S.  W.  955,  38  L.  E.  A.  218,  62  Am. 
St.  Eep.  742;  State  ex  inf.  v.  Equi- 
table Loan  &  Investment  Co.,  142 
Mo.  325,  41  S.  W.  916;  State  ex 
inf.  V.  Delmar  Jockey  dlub,  200 
Mo.  34,  S.  W.;  Kavanaugh  v.  St. 
Louis,  220  Mo.  49§,  119  S.  W.  552.) 
It  was  only  upon  the  condition  of 
the  exercise  of  the  franchise  that 
the  city  was  clothed  with  the 
power  to  grant  it.  The  privilege 
granted  was  one  to  be  used  for  the 
public  good,  and  not  a  talent  to  be 
hidden  in  the  earth.    The  mischief 


to  be  remedied  by  the  amendment 
was  doubtless  the  large  number  of 
such  franchises  being  accepted  and 
outstanding,  without  the  city  or 
the  public  receiving  anything  in  re- 
turn. Being  possessed  of  full 
power  under  ordinance  12723  to 
withdraw  all  of  said  outstanding 
franchises  and  to  require  there- 
after an  express  legislative  con- 
sent, why  should  the  city  have  been 
solicitous  to  except  from  the  scope 
of  the  amendment  those  who  had 
rendered  no  service  nor  incurred 
any  expense  pursuant  to  their  ac- 
ceptance of  the  original  ordinance? 
In  the  case  of  State  o£  Missouri 
ex  rel.  City  of  St.  Louis  v.  Light; 
and  Development  Co.  of  St.  Louis, 
246  Mo.  618,  152  S.  W.  67,  this 
court,  in  an  opinion  by  Ferriss,  J., 
construing  the  same  ordinance  now 
under  review,  held  that  a  compli- 
ance with  ordinance  12723  required 
the  rendition  of  service  to  the  pub- 
lic under  such  franchise,  as  an  im- 
plied condition  of  the  grant,  and 
that  in  default  of  such  service 
there  was  not  a  compliance  there- 
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A  franchise  authorizing  the  grantee  thereof  to  place 
wires,  tubes  and  cables  conveying  electricity  for  the  pro- 
duction of  light  or  power  along  the  streets,  alleys  and 
public  places  of  a  city  means  that  such  grantee  agrees  to 
use  the  privilege  for  the  public  benefit.  On  such  implied 
condition  only  has  the  city  the  right  to  make  such  grant. 
Where  the  grantee  by  continued  long  nonuser  fails  for  a 
long  period  of  time  to  observe  such  implied  obligation, 
his  rights  to  use  the  streets  and  public  places  are  lost.  In 
such  case  mere  intention  to  resume  possibly  the  use  at 
some  uncertain  future  day  cannot  save  the  forfeiture. 
Service  to  the  public  is  of  the  essence  of  the  contract 
which  arose  upon  the  acceptance  of  the  terms  of  the  ordi- 
nance granting  the  franchise,  and  wilful  nonuser  in  this 
regard  gives  the  right  of  forfeiture.  This  doctrine  ap- 
plies either  to  forfeit  the  existence  of  a  corporation  or  to 
forfeit  the  particular  franchise  owned  by  it.'® 


with.  We  think  the  reasoning  of 
the  opinion  in  reaching  that  result 
is  sound  and  is  well  within  the  rule 
that  courts  will  construe  the  law 
strictly  as  against  the  existence 
of  the  franchise  and  in  favor  of 
the  public."  State  ex  inf.  v.  West 
End  Light  &  Power  Co.,  246  Mo. 
653,  665,  672,  673,  152  S.  W.  76. 

Eight  to  construct  a  street  rail- 
road of  a  designated  street,  unused 
for  twenty-four  years,  held  aban- 
donment. State  ex  rel.  v.  Public 
Service  Commission,  270  Mo.  429, 
447,  450,  192  S.  W.  958,  P.  U.  R. 
1917 D,    752. 

SO ' '  The  foregoing  testimony 
shows  no  more  than  that  the 
parties  contemplated  a  possible  re- 
sumption, if  conditions  of  capital 
and  combination  should  become 
favorable.  It  does  show  a  complete 
present  abandonment  on  account 
of  inability  to  continue  the  use. 
It  will  hardly  be  claimed  that  mere 
financial  inability  to  carry  out  the 


terms  of  a  contract  is  a  legal  justi- 
fication of  its  breach.  The  evi- 
dence shows  that  it  was  deter- 
mined by  the  owners  that  it  was 
impracticable  to  continue  the  busi- 
ness. They  abandoned  the  enter- 
prise in  fact,  sold  their  lighting 
contracts  and  iequipment  and  thus 
disabled  themselves  further  to  exer- 
cise the  franchise.  Furthermore, 
we  do  not  think  that  the  rights  of 
the  State,  in  case  of  nonuser,  to 
resume  the  privileges  granted,  can 
be  defeated  by  an  intention  which 
has  remained  hidden  in  the  minds 
of  the  owners,  and  first  brought  to 
light  after  twenty  years.  By  ac- 
cepting the  terms  of  the  ordinance, 
the  grantees  of  the  privilege  im- 
pliedly agreed  to  use  it  for  the 
public  benefit.  And  it  is  only 
upon  such  implied  condition  that 
the  city  has  the  right  to  grant  the 
use  of  the  streets."  State  ex  inf. 
v.  Light  &  Development  Company, 
246   Mo.   618,   640,   152   S.   W.   67; 
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A  mere  attempt  to  revive  and  use  an  abandoned  fran- 
chise will  not  preclude  the  state  of  the  right  of  forfeiture 
where  the  grounds  thereof  existed  before  the  attempted 
revival  was  made." 


Grlaessner  v.  Anheuser-Busch  Brew- 
ing Assn.,  100  Mo.  508,  13  S.  W. 
707;  Julia  Bldg.  Assn.  v.  Bell  Tel. 
Co.,  88  Mo.  258,  57  Am.  Eep.  398. 

"When  a  corporation  receives 
from  the  state  a  charter  granting 
certain  franchises  or  rights,  there' 
is  at  least  an  implied  or  tacit 
agreement  that  it  will  use  the  fran- 
chises thus  granted;  that  it  will  use 
n#  others,  and  that  it  will  not 
misuse  those  granted.  A  failure 
in  any  substantial  particular  en- 
titles the  State  to  come  in  and 
claim  her  own,  the  rights  thereto- 
fore grante.d,  and  this  through  a 
judgment  of  forfeiture  in  a  pro- 
ceeding like  the  one  at  bar." 
Further,  a  failure  may  be  shown  to 
be  wilful  by  the  length  of  time 
of  the  nonuser.  State  ex  rel.  v. 
Delmar  Jockey' Club,  200  Mo.  34, 
68,  69. 

The  doctrine  applied  to  a  fran- 
chise to  use  the  streets  for  a  street 
railway.  Kavanaugh  v.  St.  Louis, 
220  Mo.  496,  119  S.  W.  552. 

"The  power  of  the  Court  to  de- 
clare the  franchises  of  defendant 
forfeited  for  nonuser  is  undoubted. 
This  defendant  should  not  stand  in 
the  streets  of  Brooklyn  claiming 
franchises  which  for  many  years 
it  has  refused  to  use,  and  thus 
bar  out  other  railroads  which 
might  be  constructed  for  public 
convenience  and  accommodation. 
If  these  franchises  are  of  no  value 
it  is  not  harmed  by  the  judgment 
of  the  special-  term.  If  they  are 
valuable  and  of  growing  worth  it 


should  have  discharged  its  duty  to 
the  public  by  using  them."  Peo- 
ple V.  Broadway  E.  E.  Co.,  126 
^.  Y.  29. 

When  a  corporation  has  assumed 
the  performance  of  public  duty  to 
operate  a  street  railroad,  it  can- 
not neglect  this  duty  without  for- 
feiting its  franchises.  State  ex 
rel.  V.  Street  BaUroad  Company,  72 
Wis.  612. 

"It  must  be  held  both  on  author- 
ity and  reason  that  where  the  grant 
of  a  franchise  is  upon  the  implied 
condition  that  it  shall  be  used  for 
the  public  benefit,  and  there  is  a 
continued  breach  of  the  condition, 
whether  because  of  misuser  or  non- 
user,  a  cause  for  forfeiture  exists." 
State  ex  inf.  v.  Light  &  Develop- 
ment Co.,  246  Mo.  618,  642,  152  S. 
W.  67. 

87  Answering  the  contention  that 
the  right  to  forfeiture  ceased  when 
the  grantee  of  the  franchise  be- 
came able  and  willing  to  resume 
its  use,  and  in  fact  attempted  to 
do  so,  the  court  said  that  the 
proposition  relied  upon  supported 
by  a  statement  of  a  text  writer 
to  the  effect  that,  the  right  to 
prosecute  for  a  forfeiture  ceases 
with  the  cause  upon  which  the  in- 
formation in  quo  warranto  is  based, 
was  the  result  of  the  construction 
of  a  peculiar  statute,  and  there- 
fore deprived  the  decisions  of  any 
force  as  precedents.  Continuing 
the  court  said:  "Here  the  cause 
for  forfeiture  h^s  not  ceased;  the 
nonuser  has  continued.    This  fran- 
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After  a  franchise  has  been  abandoned  for  a  period  of 
years,  and  thus  there  exists  ample  ground  on  the  part  of 
the  state  to  forfeit  it,  the  mere  sale  and  transfer  of  the 
franchise  by  the  grantee  wiU  not  give  the  purchaser' 
thereof  any  right  not  possessed  at  the  time  of  the  trans- 
fer by  the  grantor,  and  hence,  the  purchaser  cannot  re- 
vive the  franchise  and  by  so  doing  defeat  the  right  of 
the  state  in  proceeding  to  forfeit  the  franchise.** 

§  1665.    Same — ^necessity  for  declaration  of  forfeiture  or 
resort  to  courts.'^ 

§  1666.    Same — ^who  may  assert  forfeiture. 

Undoubtedly  the  state  may  assert  a  forfeiture  of  the 
franchise  granted  by  a  municipality.'"  When  the  consent 
of  the  municipality  is  required  as  a  condition  precedent  to 


chise  was  and  is  in  complete  dis- 
use. It  has  been,  to  all  intents  and 
purposes,  abandoned.  The  fair  in- 
ference was  that  all  claims  there- 
under had  been  surrendered  to  the 
state.  There  was,  therefore,  no 
occasion  for  the  state  to  assert  its 
right  to  forfeit  this  dead  and  ap- 
parently forgotten  franchise  until 
some  attempt  should  be  made  to 
galvanize  it  into  life.  It  cannot 
be  that  such  attempt  in  itself  de- 
prives the  state  of  a  right  of  for- 
feiture which  was  complete  before 
the  attempt  was  made."  State  ex 
inf.  V.  Light  &  Development  Co., 
246  Mo.  618,  642,  152  S.  W.  67. 

8»  State  ex  inf.  v.  Light  &  De- 
velopment Co.,  246  Mo.  618,  642, 
152  S.  W.  67. 

89  Judicial  forfeiture  is  neces- 
sary if  the  right  to  exercise  the 
charter  is  involved,  "but  the  con- 
sent of  the  municipality  to  the  oc- 
cupation of  its  streets  by  a  railroad 
company,  while  involving  a  grant 
of  power  to  the  railroad  company 


and  the  right  to  exercise  such 
power  when  granted,  is  not  techni- 
cally speaking  a  contract,  but  is  in 
the  nature  of  a  privilege  or  license 
extended  to  the  company  so  as  to 
secure  facilities  for  the  accom- 
modation and  convenience  of  its 
citizens.  The  ,  right  must,  of 
course,  be  based  upon  a  charter, 
but  it  is  but  one  of  the  rights 
granted  thereunder.  This  being 
true  the  conclusion  is  authorized 
that  the  failure  of  the  corporation 
to  exercise  this  right  may  be  lost 
through  lapse  of  time,  and  that  a 
judicial  forfeiture  necessary  when 
the  existence  of  the  charter  is  in- 
volved is  not  necessary  in  a  case 
of  this  character  to  render  the  par- 
ticular forfeiture  effective."  State 
ex  rel.  v.  Public  Service  Commis- 
sion, 270  Mo.  429,  448,  192  S.  W. 
958,  P.  U.  E.  1917  D,  752. 

90  State  ex  inf.  v.  Light  &  De- 
velopment Co.,  246  Mo.  618,  152  S. 
W.  67. 
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the  right  to  use  the  streets  of  the  city  in  the  exercise  of  a 
franchise  for  a  public  purpose,  as  lighting  by  electricity, 
the  municipality  in  granting  such  consent  and  franchise 
is  acting  as  an  agency  of  the  state,  and  in  case  of  an  al- 
leged forfeiture'  or  usurpation  of  such  franchise  the  state 
may  proceed  by  quo  warranto  to  determine  the  warrant 
of  authority  in  the  party  claiming  and  exercising  such 
right.'^ 

§1667.  Same— waiver  of  forfeiture  and  estoppel  to 
assert. 

Where  the  existing  conditions  are  conditions  of  non- 
user  and  complete  abandonment,  and  such  conditions  have 
existed  for  a  period  of  years,  mere  acquiescence  will  not 
constitute  a  waiver  on  the  part  of  the  state  of  the  right 
to  forfeit  the  franchise.  Nonuser  and  abandonment,  in 
this  respect,  should  be  distinguished  from  active  mis- 
user.^^ 

The  state  is  not  estopped  to  bring  suit  to  test  the  for- 
feiture of  a  public  lighting  franchise  by  the  mere  acts  of 
administrative  officers  of  the  city.  The  franchise  is 
granted  by  the  legislative  body  of  the  city  as  the  agent 
of  the  state,  and  not  by  the  municipal  administrative  of- 
ficers.®'   Waiver  of  the  forfeiture  may-  arise  from  the 

91  state    ex    inf.    v.    West    End  was  held  to  be  an  executive -not  a 

Light  &  Power  Co.  246  Mo.  653,  665,  legislative    act.     State   ex   inf.   v. 

152  S.  W.  76.  "West  End  Light  &  Power  Co.,  246 

82  State  ex  inf.  v.  Light  &  De-  Mo.  653,  66€,  668,  152  S.  W.  76. 

velopment   Co.,   246  Mo.   618,  643,  A  written  opinion  by  the  legal 

644,  152  S.  W.  67.  adviser   of  the   city  to   the   effect 

93  The  approval  of  a  bond  con-  that   the  franchise    ordinance  was 

ditioned    that    the    grantee    would  still  valid  and  binding  on  the  city 

observe  all  of  the  requirements  of  and   was   not   abandoned   by   non- 

the    fr5,uchise    ordinance    granting  user  will  not  estop  the  city  from 

the  right  to  supply  the  inhabitants  asserting  a  forfeiture,  nor  does  it 

with  electric  light  after  the  fran-  constitute   a   waiver   thereof.     No 

chise  had  been  abandoned  by  non-  power  exists  in  such  officer  to  bind 

user  will  not  constitute  a  waiVer  the  city  in  waiver  or  estoppel  by 

by  the  city  of  the  right  to  forfeit  his  opinion.    State  ex  inf.  v.  Light 

the  franchise.     The  bond  was  ap-  &  Development  Co.,   246  Mo.  618, 

proved  by  the  mayor  and  one  house  647,  152  S.  W.  67. 

of  legislation.    The  act  of  aj^roval  Assessment  of  the  franchise  by 
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action  of  the  legislative  body  of  the  municipality  clothed 
with  authority  to  grant  the  franchise.®* 

The  grant  of  the  right  to  string  electric  wires  upon  and 
along  the  streets  of  a  city  is  the  exercise  of  a  delegated 
governmental  power,  and  the  franchise  although  granted 
by  municipal  ordinance  is  in  effect  a  grant  from  the  state 
and  it  follows  that  the  right  of  the  state  to  recall  the 
grant,  upon  suJEcient  grounds,  cannot  be  waived  by  the 
acts  of  the  city  officers.** 


the  city  assessor  after  the  institu- 
tion of  the  action  to  declare  the 
forfeiture  will  not  i  constitute 
waiver  on  the  part  of  the  state  to 
assert  the  forfeiture.  State  ex  inf. 
V.  Light  &  Development  Co.,  246 
Mo.  618,  647,  152  S.  W.  67. 

94  State  ex  inf.  v.  West  End 
Light  &  Power  Co.,  246  Mo.  653, 
668,  152  S.  W.  67. 

9B  State  ex  inf.  v.  Light  &  De- 
velopment Co.,  246  Mo.  618,  648, 
152  S.  W.  67. 

"So  far  as  the  city  grants  the 
mere  right  to  use  the  streets,  it  is 
exercising  by  delegation,  a  power 
which  resides  in  the  state,  and 
which  is  by  its  nature  govern- 
mental. It  is  in  legal  effect  a  grant 
by  the  state.  Consequently,  if 
grounds  for  forfeiture  arise  the 
state  alone  may  enforce  it  and 
regain  its  grant,  and  the  state  ^^lone 
may  waive  the  forfeiture.  In  addi- 
tion to  the  power  delegated  by  the 
state  to  the  city  to  exercise  this 
governmental  function,  the  city  is 
also  empowered  to  impose  condi- 
tions upon  the  grant  for  its  own 
benefit.  It  may  determine  the  man- 
ner of  the  use,  service  to  be  ren- 
dered, compensation  to  be  paid,  etc. 
Regarding  these  matters,  outside 
the  mere  right  to  use  the  streets, 
the  city  acts  in  its  proprietary  oa- 
SMcQw— 4 


pacity,  and  herein  waiver  and  es- 
toppel may  be  invoked  against  the 
city,  based  upon  the  acts  of  the 
city  ofiicials  done  within  the  scope 
of  their  official  duty.  It  has  been 
said  that  'franchise'  is  the  grant 
from  the  state,  of  authority  to  oc- 
cupy the  streets;  'licenses'  are  the 
designation  by  the  council  of  the 
streets  to  be  occupied;  and  'con- 
tracts' are  the  stipulated  arrange- 
ments between  the  companies  and 
the  city,  as  to  the  manner  of  oc- 
cupancy." (Govin  V.  Chicago,  132 
Fed.  848.)  "Treating  the  right  to 
use  the  streets  in  question  as  a 
franchise  in  the  above  sense,  w& 
hold  that  the  right  of  forfeiture 
by  the  state  could  not  be  waived 
by  the  acts  of  the  city  officials  of 
the  cha^racter  above  referred  to." 
State  ex  inf.  v.  Light  &  Develop- 
ment Co.,  246  Mo.  618,  650,  152  S. 
W.  67. 

"The  city  had  no  power  or  au- 
thority by  ordinance  or  otherwise 
to  take  away  from  its  sovereign  the 
right  to  proceed  by  its  ptiblic  offi- 
cer, the  prosecuting  attorney  of  the 
county,  against  the  defendant  by 
quo  warranto  for  ouster  of  its 
franchises  upon  the  ground  of  their 
forfeiture."  State  ex  rel.  v.  Bast 
Fifth  St.  By.  Co.,  140  Mo.  539,  558, 
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Where  the  grantee  of  a  public  lighting  franchise  has 
not  changed  its  position  to  its  detriment,  or  expended  any 
money  upon  the  faith  of  any  of  the  acts  of  city  officials, 
in  apparent  recognition  of  the  validity  of  the  franchise 
and  the  existence  of  the  full  rights  of  the  grantee  there- 
under to  supply  the  inhabitants  with  electric  lighting,  the 
state  is  not  estopped  to  maintain  a  suit  by  quo  warranto 
for  forfeiture  of  the  franchise  for  abandonment  by  non- 
user."® 

§  1668.    Same — procedure  to  forfeit  franchise."' 

Vni.    EFFECT  OF  GEANT  AND  EIGHTS  AND  DUTIES  OP  GRANTEE. 

a.  In  General. 

§  1670.    Effect  of  grant  of  franchise  in  general. 

The  rights  of  a  grantee  in  public  ways  are  subordinate 
to  the  public  rights."* 

The  grant  of  a  license  to  lay  tracks  in  public  streets  pre- 
cludes any  prosecution  for  a  violation  of  a  public  right 
which  is  not  malum  in  se,  but  does  not  relieve  the  grantee 
from  liability  for  a  special  injury  to  an  abutting  property 
owner."" 

41  S.  W.  955,  38  L.  E.  A.  218,  62  som  v.  Rainier  (Or.  1919),  185  Pac. 

Am.  St.  Rep.  742.  296. 

96  State  ex  inf.  v.  Light  &  De-  Where  a  council  was  given 
velopment  Co.,  246  Mo.  6^8,  651,  power  in  a  franchise  ordinance  to 
152  S.  W.  67.  declare  it  forfeited   on  failure  to 

97  Direct  proceeding  by  quo  war-  furnish     a     sufficient     supply— as 

ranto  is  proper  remedy.     State  ex  water— the     council's     finding    as 

inf.  V.  Light  &  Development   Co.,  S™™^  of  breach,  was  held  bind- 

246  Mo.  618,  152  S.  W.  67.  '°S  on  the  court.    Newsom  v.  Rain- 

*  ...  •        ,.  ,.        ier  (Or.  1919),  185  Pac.  296. 

A  provision  in  a  franchise  ordi-  ,.,,,    „      '  _ 


98  Mt.  Vernon  v.  Berman  &  Reed 
(Ohio  1919),  125  N.  E.  116. 


nance     giving     the     municipality 

power  to  forfeit  the  franchise  for  ^,^^^^   ^_    ^^^^^^^^    p^^_ 

breach,  as  failure  to  furnish  a  suffi-  Co.,  80  Or.  213,  155  Pac.  367,  af- 

cient    supply-water-the    method  filmed  in  80  Or.  213,  156  Pac.  794, 

of   forfeiture  is   by   another   ordi-  ^hieh  was  an  action  by  property 

nance  repealing  the  franchise  ordi-  owner  to   enjoin  laying  of  tracks 

nance  or  declaring  it  void.     New-  by  grantee  of  franchise  from  city. 


,§  1672] 


Geanting  Fbanchise  :  Effect. 
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A  permit  to  erect  a  post  on  a  public  sidewalk  is  not  a 
franchise  or  a  contract,  but  is  a  license  wliich  legalizes 
that  form  of  obstruction  in  a  highway  which  would  other- 
wise constitute  a  nuisance.^ 

§  1672.    Grant  as  a  contract  and  impairment  thereof. 

When  the  grantee  accepts  an  ordinance  granting  a 
franchise,  it  becomes  a  contract  the  terms  of  which  are 
binding  on  the  city  and  the  grantee,  and  such  cdntract 
cannot  be  varied  by  either  without  the  consent  of  the 
other.*  So  when  consent  of  the  city  to  the  use  of  streets 
by  a  railroad  is  a  condition  precedent  to  the  granting  of 
a  franchise  by  the  state,  and  the  city  gives  its  consent,  a 
valid  contract  is  thereby  created  which  the  city  cannot 
subsequently  alter  or  impair.  While  the  city  has  power 
to  regulate  its  streets  and  the  use  of  its  franchise  by  the 
railroad  company  it  cannot  impair  or  destroy  the  rights 
of  the  grantee  under  its  contract.* 


1  Union  Inst,  for  Savings  v.  Bos- 
ton, 224  Mass.  286,  112  N.  E.  637. 

2  Hillsdale  Gaslight  Co.  v.  Hills- 
dale, 258  Fed.  (D.  C.)  485,  487. 

When  a  eity  enacts  an  ordinance 
licensing  a  public  service  company 
to  maintain  poles  and  wires  in  its 
streets  for  the  necessary  and  rea- 
sonable conduct  of  its  business,  the 
ordinance  when  accepted  and  acted 
upon,  becomes  a  contract  which  the 
eity  cannot  arbitrarily  disregard  or 
abrogate.  Sullivan  v.  Best  (111. 
1918),  121  N.  E.  565. 

"A  grant  by  a  city  council  to  a 
public  service  company  of  a  fran- 
chise to  supply  water  and  light  to 
a  municipality  and  the  inhabitants 
thereof  at  a  certain  stipulated  rato 
when  accepted  becomes  a  contract 
between  the  municipality  and  the 
grantee,  and  the  conditions  therein 
are  binding  the  same  as  the  terms 
of  any  other  contract,  both  on  the 


municipality  and  the  company." 
Arkansas  Light  &  Power  Co.  v. 
Cooley  (Ark.  1919),  211  S.  W.  664, 
citing  §  1672^  vol.  4,  ante;  Spring- 
field V.  Inter  State  Tel.  Co.,  279 
111.  324,  116  N.  E.  631,  afarming 
201  111.  App.  227,  holding  further 
that  when  a  eity  passes  an  ordi- 
nance granting  use  of  streets  on 
certain  consideration  and  such 
ordinance  is  accepted,  the  grantee 
thereof  is  excepted  from  the  pro- 
visions of  a  general  ordinance  fix- 
ing a  rental  charge  for  placing  tele- 
phone posts  in  streets  which  would 
be  an  additional  consideration  to 
that  specified  in  its  contract. 

3  Grand  Trunk  Western  Ey.  v. 
South  Bend,  227  U.  S.  544,  33  Sup. 
Ct.  303,  57  L.  ed.,  reversing  174 
Ind.  203,  89  N.  B.  885,  91  N.  B. 
809,  36  L.  R.  A.  (N.  S.)  850,  which 
was  an  action  to  restrain  a  city 
from  enforcing  an  ordinance  which 
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The  city  may  require  a  railroad  company  to  pave  parts 
of  a  street  between  and  bordering  its  tracks  according  to 
the  city's  specifications,  irrespective  of  whether  by  the 
terms  of  its  franchise  such  paving  is  specifically  required, 
when  such  requirement  is  provided  for  by  statute  under 
which  the  franchise  was  granted.* 

§  1674.    Territorial  limits  of  franchise." 

b.  Police  Powers. 
§  1677.    Effect  of  grant  on  subsequent  exercise  of  police 


power.* 

repealed  a  prior  ordinance  granting 
permission  to  a  railroad  to  lay  a 
double  track  in  a  street  of  the 
city. 

4  Contention  of  railroad  company 
ttat  by  terms  of  its  franchise  it  is 
only  required  to  grade  and  repair 
street  between  its  tracks  is  not 
good  where  the  statute  under  which 
the  franchise  was  granted  and 
which  became  part  of  the  contract, 
provides  that  company  shall  pave 
street  between  tracks  as  the  prop- 
er eity  authority  may  lawfully  di- 
rect. St.  Helena  v.  San  Francisco 
Ey.  Co.,  24  Cal.  App.  71,  140  Pac. 
600.     Sec.  1647,  vol.  4,  ante. 

6  A  general  ordinance  fixing 
water  rates  for  a  public  utility  in 
force  in  a  city,  covers  rates  in  ter- 
ritory subsequently  annexed,  al- 
though a  different  rate  fixed  by  pri- 
vate contract  was  in  force  before 
annexation.  State  ex  rel.  v.  Geiger, 
246  Mo.  74,  84,  154  S.  W.  486.  See 
Des  Moines  v.  Des  Moines  W.  W., 
95  Iowa  348,  64  N.  W.  269. 

6  People  ex  rel.  Queens  Borough 
Gas  &  Electric  Co.  v.  Connolly, 
153  N.  T.  S.  721,  89  Misc.  Kep. 
555;    Public    Service    Com.    v.    St. 


Louis  &  San  Francisco  Ed.  Co.,  4 
Mo.  Public  Ser.  Com.  Eepts.  116, 
126-129. 

See  §  889,  et  seq.,  §  894,  et  seq., 
ante. 

Exercise  by  city  of  power  to 
authorize  a  street  railway  on  a 
street  at  intersection  with  a  boule- 
vard under  control  of  park  com- 
missioners is  subject  to  reasonable 
restriction  by  the  park  commission- 
ers. Chicago  City  Ey.  Co.  v.  Chi- 
cago Park  Comrs.,  257  111.  602, 
101  N.  E.  201. 

City  cannot  divest  itself  of  po- 
lice power.  American  Tobacco  Co. 
V.  Mo.  Pac.  E.  Co.,  247  Mo.  374,  157 
S.  W.  502;  §  894,  ante. 

Police  power  of  the  state  cannot 
be  limited  by  a  contract  between 
municipality  and  public  service 
corporation.  Public  service  com- 
mission may  order  a  railroad  com- 
pany to  enlarge  a  tunnel  under  rail- 
road tracks  at  street  crossing,  and 
apportion  cost  thereof,  irrespective 
of  contract  between  a  eity  and  a 
railroad  company  in  respect  there- 
to. State  ex  rel.  Missouri,  E.  &  T. 
Ey.  Co.  V.  Public  Service  Commis- 
sion, 271  Mo.  270,  197  S.  W.  56. 


§  1682] 
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§  1682.    Same — ^rule  as  applied  to  railways.' 


City  authorities  cannot  nullify 
the  franchise  of  a  public  service 
company  by  refusing  a  permit  to 
open  streets  to  lay  pipes  but  it 
may  make  acceptance  of  reasonable 
conditions  the  use  to  be  made  of 
the  street  a  condition  of  granting 
the  permit.  People  ex  rel.  Queen's 
Borough  Gas  &  Electric  Co.  v.  Con- 
nolly, 153  N.  Y.  S.  721,  89  Misc. 
Eep.  555. 

Where  by  statute  a  public  service 
commission  is  given  the  function 
of  prescribing  regulation  relating 
to  the  facilities,  service  and  busi- 
ness and  the  regulation  of  rates  of 
public  service  corporations,  a  city 
cannot  under  the  guise  of  the  po- 
lice regulations  usurp  such  func- 
tions. City  cannot  compel  water 
company  to  install  meters  at  its 
own  expense  upon  demand  of  a 
consumer,  in  order  to  prevent  un- 
just and  exorbitant  charges,  as 
regulation  of  charges  is  the  prov- 
ince of  the  public  service  com- 
mission. York  Water  Company  v. 
York,  250  Pa.  115,  95  Atl.  396. 

7  ' '  The  improvement,  regulation 
and  control  of  highways  within  a 
municipality  call  for  the  exercise 
of  a  delegated  governmental  power, 
a  function  which  the  municipality 
itself,  neither  by  ordinance  nor' by 
contract,  can  surrender  or  impair." 
So  irrespective  of  a  contract  in- 
corporated in  a  franchise  with  a 
street  railway  that  company  would 
pave  one-fourth  of  the  highway 
along  its  right  of  way  whenever 
the  city  undertook  improvement  of 
remainder  of  such  highway,  a  city 
may  improve  the  whole  of  the  high- 
way and  apportion  the  cost.     Mc- 


Neil V.  South  Pasadena,  166  Cal. 
153,  135  Pac.  32. 

While  city  in  the  exercise  of  its 
police  power  may  regulate  the  care 
of  railroad  structures  on  a  public 
street  and  the  operation  of  cars 
upon  them,  it  cannot  compel  a  rail- 
road to  relocate  its  tracks,  which 
were  placed  on  street  under  a  fran- 
chise from  the  state  and  with  the 
consent  of  the  city.  >"The  au- 
thorization to  regulate  the  use  of 
the  streets  does  not  contain  or  con- 
fer the  right  (to  authorize  the  use 
of  a  street  for  railroad  purposes) ; 
it  does  not  empower  the  authorities 
of  the  city — to  locate  upon  the 
streets  the  route  or  the  tracks  of  a 
railroad  or  to  participate  in  any 
way  in  creating,  defining  or  con- 
trolling the  franchise  granted  by 
the  state."  People  ex  rel.  New 
York  V.  New  York  Eailways  Co., 
217  N.  Y.  310,  112  N.  E.  49,  afdrm- 
ing  155  N.  Y.  S.  1133,  171  App.  Div. 
910. 

In  the  exercise  of  its  power  to 
control  the  use  of  streets  and  to 
preserve  to  the  public  their  right 
to  the  reasonable  use  of  a  street  as 
a  public  thoroughfare,  the  city- 
may  by  ordinance  forbid  the  laying 
of  tracks  on  a  street  and  thereby 
prevent  such  use  of  a  street  by  a 
street  railway  company  which  is 
authorized  by  its  franchise  to  con- 
struct a  street  railway  system  in 
the  streets  of  the  city.  Ex  parte 
Piatt,  39  Okl.  63,  134  Pac.  53. 

Ordinance  may  prescribe  reason- 
able rules  as  to  transfers.  Duke 
V.  Metropolitan  Street  Ey.  Co.,  166 
Mo.  App.  121,  148  S.  W.  166. 
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c.  Right  to  Attack  Franchise. 

§1687.    Estoppel  of  municipality  to  object  to  use  of 

streets.* 

d.  Duties  and  Liabilities  of  Grantee  of  Franchise. 

§  1688a.    Governmental  control  of  service  and  rates  in 
general. 

The  control  of  the  service  and  rates  of  public  utilities, 
as  mentioned  elsewhere  iu  this  work,^  is  an  attribute  of 
sovereignty,"  a  governmental  police  power.  During 
recent  years  this  power  of  regulation  has  greatly  ex- 
panded, but  it  is  true,  it  has  its  limitations.^^ 

Grovernmental  regulations  involve  various  important 
constitutional  questions,  as  due  process  of  law,  equal  pro- 
tection of  the  laws,  impairment  of  the  obligations  of  con- 
tracts and  the  appropriate  exercise  of  the  police  power. 
The  regulation  of  interstate  public  service  corporations 
involves  laws  of  the  United  States  and  the  proper  func- 
tions of  the  Interstate  Commerce  Commission.  The  in- 
strumentalities of  regulation  of  public  utilities  may  be 
state  or  federal,  including  the  Congress,  the  state  legisla- 
ture directly  or  indirectly  by  a  state  board,  or  commission 

8  Valdez  v.  Valdez  Dock   Co.,  5  9  §  229A,  et  seq. 

Alaska  399,  407,  citing  §  1687,  vol.  10  Chicago  v.  a'Connell,  278  111. 

4,  ante.  591,  603,  116  N.  E.  210. 

When  city  has  general  power  to  "Governmental   control    of    cor- 

grant    the    right    to    use    streets,  porations,"  13   Columbia  Law  Ee- 

though  the  manner  and  condition  view,  187,  201,  by  George  W.  Wiek- 

of  its  exercise  are  determined  by  ersham. 

statute,  and  its  actions  have  been  11  Limitations  of  power  to  regu- 

such  that  great  expenditures  have  late      public      service     companies 

been  made  on  the  faith  that  such  stated  in  Northern  Pacific  E.  Co. 

permission  has  been  given,  it  will  v.   North   Dakota,   236   U.   S.   585, 

be  estopped  to  say  that  the  eondi-  59  L.  ed.  735,  L.  R.  A.  1917  F,  1448, 

tions   necessary   to    granting   such  Ann.   Cas.  1916  A,  1,  reversing  26 

permission   did  not   exist.     People  N.  D.  438,  145  N.  W.  135. 
ex  rel.  Pitz  Henry  v.  Union  Gas  & 
Electric  Company,  260  111.  392,  103 
N.  E.  245. 
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or  a  municipality.  Eegulations  legally  promulgated  ap- 
plicable to  public  service  companies  are  usually  sustained 
by  the  courts  unless  they  are  wholly  arbitrary  or  unrea- 
sonable. This  ground  of  attack  is  'the  one  that  finds  the 
most  favor.  Objections  to  the  delegation  of  power  so 
frequently  invoked  are  generally  rejected  by  the  court. 

The  legal  presumption  is  in  favor  of  the  validity  of 
regulations  but  it  is  a  rebuttable  presumption. 

As  the  business  of  public  utilities  is  affected  with  a 
public  interest  it  is  subject  to  public  regulations ;  that  is, 
the  use  of  the  property  of  public  utilities  is  in  the  service 
of  the  public,  and  therefore  it  is  subject  to  governmental 
control.^*  "Power  to  govern  men  and  things  is  inherent 
in  government,  and  when  an  owner  devotes  his  property 
to  a  use  in  which  the  public  have  an  interest,  he  must 
submit  to  be  regulated  and  controlled  by  the  public  for 
the  common  good. "  ^* 

Whether  the  municipality  may  regulate  the  service  and 
rates  of  public  utilities  operating  in  its  limits  and 
serving  the  inhabitants  of  the  community  depends  on 
how  far  such  power  has  been  granted  by  the  state.  As 
already  mentioned,"  the  regulation  and  control  being  an 
inherent  sovereign  power  is  primarily  vested  in  the  state 
and  so  remains  until  it  is  delegated  by  the  state  to  a  state 
agency  whether  a  board,  a  commission  or  a  municipality. 
The  policy  of  a  majority  of  the  states  is  to  place  the 
power  of  regulation  of  all  public  service  companies  oper- 
ating in  the  state  in  a  board  or  a  commission  created  by 
the  state  in  the  interest  of  uniformity ;  however,  in  some 
instances  municipalities  have  power  more  or  less  limited 
to  regulate  the  rates  and  service  of  utilities  operating 
within  their  areas. 

12  Wilson  V.  New,  243  U.  S.  332,  L.    E.    A.    1917  0,    98    Ann.    Cas. 

385,  61  L.  ed.  755  L.  R.  A.  1917  F,  1917  E,  996;,  German  Alliance  Ins. 

938;  Munu  v.  Illinois,  94  U.  S.  113,  Co.   v.   Kansas,  283  U.   8.   389,  34 

24  L.  ed.  77.  Sup.    Ct.   612,   58   L.   ed.   1011,  L. 

WWoodburn    v.    Public    Service  E.  A.  1915  0,  1189. 

Com.,  82  Oregon  114,  161  Pac.  391,  14  §  229  A,  ante;  §  1619,  ante. 
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§  1689.    Duty  to  furnish  supply  or  service." 

In  the  absence  of  a  statute  or  a  special  contract  obliga- 
tion on  its  part,  a  gas  company  is  not  under  the  absolute 
and  unconditional  duty  to  extend  its  mains  or  pipes  to 
new  territory  whenever  requested,  irrespective  of  the 
circumstances  or  conditions.'  Regard  should  be  had  to 
the  reasonableness  of  the  demand.  Ordinarily  extension 
is  governed  by  a  statute  or  a  contract  between  the  public 
and  the  public  utility  company  generally  incorporated  in 
the  ordinance.  Sometimes  the  municipal  authorities  pos- 
sess power  to  compel  the  extension,  or  sometimes  it  may 
be  obtained  upon  the  application  of  a  specified  number  of 
inhabitants  who  agree  to  take  and  pay  for  the  service.  In 
the  latter  instance  the  persons  to  be  supplied  are  gener- 
ally required  to  be  within  a  reasonable  distance.  The  ex- 
pense in  providing  for  the  service,  of  course,  is  an  im- 
portant consideration,  and  the  probable  revenue  to  be 
derived  from  the  new  service  by  the  company  which,  it  is 
irue,  is  dependent  on  the  number  of  new  patrons  likely 
to  be  obtained  by  the  extension.  In  brief,  the  return  on 
the  outlay  by  the  public  service  company  should  not  be 
put  out  of  view.^® 

§  1697.    Discrimination. 

The  law  has  always  recognized  a  distinction  between 
public  and  private  callings  respecting  service  and  charges. 
Partially  or  an  unjust  or  unreasonable  service  or  charge 
is  permissible  in  the  latter  but  not  in  the  former.^' 

The  statement,  one  is  a  public  service  company,  or  en- 
gaged in  a  public  calling,  ex  vi  termini  imports  a  duty 

IB'Luakrawka   v.    Spring   Valley  Hartford  Board  of  Water  Commis- 

Water  Company,  169  Cal.  318,  146  sion   v.  Bloomfleld,   84   Conn.   522, 

Pao.    640;  ,  Lawrence    v.   Richards,  80  At).  794. 

Ill  Me.  95,  88  Atl.  92;  Watson  v.  16  Smith  v.  Capital  Gas  Corn- 
French,  112  Me.  371,  92  Atl.  290;  pany,  132  Cal.  209,  64  Pac.  258,  54 
Zeilda  Forsee  Inv.   Co.  v.   St.   Jo-  L.  E.  A.  769. 

seph  Gas  Company,  196  Mo.  App.  ITPhelan  v.  Boone  Gas  Co.,  147 

371;    Upper   Alton    v.    Alton   Gas,  la.  626,  125  N.  W.  208. 
etc..   Company,  165  HI.  App.   333; 
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to  the  public  and  a  corresponding  legal  duty  in  the  pub- 
lic; a  right  cotmnon  to  all.^' 

There  are  many  expressions  in  earlier  judicial  deci- 
sions condemning  unjust  discrimination  on  the  part  of 
public  service  companies  as  against  sound  public  policy. 
Some  of  these  go  to  the  extent  of  asserting  that  inde- 
pendent of  statutory  provision  unjust  discrimination  re- 
specting service,  rates  and  charges  are  in  violation  of 
public  duty." 

The  rule  forbidding  unjust  discrimination  has  been 
variously  expressed:  The  charges  must  be  equal  to  all 
for  the  same  service  under  like  circumstances.*"  A  public 
service  corporation  is  impressed  with  the  obligation  of 
furnishing  its  service  to  each  patron  at  the  same  price  it 
makes  to  every  other  patron  for  the  same  or  substantially 
the  same  or  similar  service.*^ 

It  "must  be  equal  in  its  dealings  with  all."** 

It  "must  treat  the  members  of  the  general  public 
alike. ' '  *'  All  patrons  of  the  same  class  are  entitled  to 
the  same  service  on  equal  terms.**  ' '  The  law  will  not  and 
cannot  tolerate  discrimiriation  in  the  charges  of  these 
quasi-public  corporations.  There  must  be  equality  of 
rights  to  all  and  special  privileges  to  none. ' '  *^ 

"A  person  having  a  public  duty  to  discharge  is  un- 
doubtedly bound  to  exercise  such  office  for  the  equal  bene- 
fit of  all."  *« 

18  St.  Louis  A.  &  T.  H.  E.  E.  22  State  ex  rel.  v.  Bell  Tel.  Co.. 
Co.  V.  Hill,  14  111.  App.  579,  581.  23  Fed.  539,  541. 

19  Coke  V.  Chicago  E.  I.  &  Pac.  23  Home  Tel.  Co.  v.  Sarcoxie 
By.  Co.,  81  la.  550;  46  N.  W.  1180,  Light  &  Tel.  Co.,  236  Mo.  114,  128, 
25   Am.   St.   Eep.   512,   9   L.   E.   A.  139  S.  W.  108. 

764;    Atchison,   T.    &   S.   F.    E.   E.  24  Mooreland    Eural    Tel.    Co.    v. 

Co.  V.  Denver  and  N.  O.  E.  E.  Co.,  Mouch,   48    Ind.    App.    521,    96    N. 

110  U.  S.  667,  674;   Tift  v.  South-  E.    193. 

em  Eailway  Co.,  125  Fed.  789.  25  Griffin  v.  Goldsboro  Water  Co., 

20  St.  Louis  A.  &  T.  E.  E.  Co.  122  N.  C.  206,  30  S.  E.  319,  41  L. 
V.  Hill,  14  111.  App.  579,  585.  E.  A.  240. 

21  Nebraska  Tel.  Co.  v.  State,  55  26  Messenger  v.  Pacific  E.  E.  Co., 
Neb.  627,  76  N.  W.  171,  45  L.  E.  36  N.  J.  L.  407,  13  Am.  Kep.  457, 
A.  113.  37  N.  J.  L.  531,  18  Am.  Eep.  754. 
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"All  should  be  treated  alike;  equality  of  rights  re- 
quires equality  of  service."^''  "The  duty  owed  to  all 
alike  involves  obligations  to  treat  all  alike. "^*  "The 
common  law  upon  the  subject  is  founded  on  public  policy 
which  requires  one  engaged  in  a  public  calling  to  charge  a 
reasonable  and  uniform  price  to  all  persons  for  the  same 
service  rendered  under  the  same  circumstances. ' '  ^ 

The  numerous  cases  on  this  subject  all  tend  to  estab- 
lish the  same  general  principle,  that  those  engaged  in 
serving  the  public  cannot  make  unreasonable  and  unjust  ■ 
discrimination,  either  in  service  or  rates,  among  their 
patrons. 

§  1697a.    Same— -statutory  provisions. 

During  recent  years,  especially  in  the  last  two  decades, 
supervision  and  regulation  of  public  service  companies, 
both  with  respect  to  their  service  and  rates,  has  occupied 
much  of  fke  attention  of  the  legislatures,  courts  and  com- 
missions of  the  several  states.  Concerning  just  and  rea- 
sonable charges,  discrimination,  undue  or  unreasoliable 
preference  or  advantage,  these  regulatory  statutes  pro- 
vide, in  substance,  that  all  charges  made  or  demanded  by 
any  public  service  corporation  or  a  municipality  engaged 
^n  serving  the  public,  or  any  service "  rendered  or  to  be 
rendered,  shall  be  just  and  reasonable  and  not  more  than 
allowed  by  law  or  by  order  or  decision  of  the  appropriate 
commission;  and  that  every  unjust  or  unreasonable 
charge  made  or  demanded  for  any  supply,  as  water,  gas, 
light,  power  or  heat,  or  any  service,  or  in  connection 
therewith,  or  in  excess  of  that  allowed  by  law  or  by  order 
or  decision  of  the  appropriate  commission,  is  forbidden; 
that  no  public  service  corporation  or  municipality  en- 
gaged in  serving  the  public,  shall  directly  or  indirectly  by 
any  special  rate,  rebate,  drawback  or  other  device  or 

27  Public  Service  Com.  v.  Iro:  29  New  Tork  Tel.  Co.  v.  Siegel 
quiis  Natural  Gas  Co.,  179  N.  Y.  Cooper  Co.,  202  N^  Y.  502,  96  N. 
S.  230,  P.  TJ.  E.  1920  B,  888.                 E.  109,  36  L.  E.  A.  (N.  S.)  560. 

28  2  Wyman,  Public  Service  Cor- 
porations, §§  1290,  1292. 
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method,  charge,  demand,  collect  or  receive  from  any  per- 
son or  corporation  a  greater  or  less  compensation  for  a 
supply,  as  water,  gas,  light,  power  or  heat,  or  any  service 
rendered  or  to  be  rendered  in  connection  therewith,  except 
as  authorized  by  law,  than  it  charges,  demands,  collects  or 
receives  from  any  other  person  or  corporation  for  doing  a 
like  and  contemporaneous  service  with  respect  thereto, 
under  the  same  or  substantially  similar  circumstances  or 
condition ;  and  that  no  public  service  company,  or  munic- 
ipality engaged  in  serving  the  public,  shall  make  or  grant 
any  undue  or  unreasonable  preferences  or  advantage  to 
any  person,  corporation  or  locality,  or  to  any  particular 
description  of  service  in  any  respect  whatsoever,  or  sub- 
ject any  particular  person,  corporation  or  locality,  or  any 
particular  description  of  service,  to  any  undue  or  unrea- 
sonable preference  or  disadvantage  in  any  respect  what- 
soever. 

§  1697b.    Same — statutory  and  common  law  rule  com- 
pared. 

These  regulatory  statutes  demand  reasonable  and  non- 
discriminatory rates.  At  common  law  there  is  a  dis- 
tinction between  rates  that  are  not  reasonable  and  rates 
that  are  unjustly  discriminatory.  For  example,  an  ex- 
cessive charge  is  not  the  precise  equivalent  of  discrimina- 
tion or  inequality.'" 

Hence,  rates  may  be  unreasonable  without  being  un- 
justly discriminatory,  but  they  cannot  be  unjustly  dis- 
criminatory without  also  being  unreasonable.  Aside 
from  variations  due  to  abnormal  conditions,^^  the  rea- 

30  Cowden      v.      Pacific      Coast  road   Rate   Eegulations    (2nd  Ed.) 

Steamship  Co.,  94  Cal.  470,  18  L.  Section  '613. 

B.  A.  221.  31  See   Louisa  Heights   Improve- 

"Up   to    twenty-five   years    ago,  ment   Co.  v.  Boehn,  4  Mo.  Public 

the    prevalent    doctrine    was    that  Service    Comm.    35,   37;   Kennebec 

there  was  no  rule  against  diserimi-  Water  Dist.   v.  Wateville,  97  Me. 

nation  as  such,  unless  it  was  shown  185,  54  Atl.   6,   60  L.   E.  A.   856; 

that  the  higher  rate  was  unreason-  State  ex  rel.  v.  Seaboard  Air  Line 

able."     2  Beale  &  Wyman,  Eail-  Ey.  Co.,  48  Pla.  129,  37  So.  314. 
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sonableness  of  the  rate  is  to  be  tested  by  the  relation 
between  the  cost  of  furnishing  the  service  and  the  charge 
for  the ,  service.^^ 

Independent  of  statute,  contract  or  municipal  regula- 
tion, the  rate  fixed  by  a -public  service  company  or  a 
municipal  corporation  owning  its  own  plant  must  be  rea- 
sonable.'* Fixing  a  smaller  rate  where  a  large  amount  of 
the  supply,  as  water,  is  usod  is  not  unreasonable.'*  So 
rates  may  be  made  less  to  one  class  where  there  exists 
differences  in  conditions  affecting  the  expenses  or  diffi- 
culty of  performing  the  service  which  fairly  justify  a 
difference  in  rates."  So  eithe^r  a  municipal  corporation 
owning  its  own  plant  or  a  privately  owned  utility  may  re- 
quire special  rates  proportioned  to  the  expenses  of  the 
particular  service.*^  But  can  there  be  a  reasonable 
charge  which  is  not  at  the  same  time  a  substantially  equal 
charge  ?  Is  not  a  charge  unreasonable  when  it  is  unequal 
and  in  breach  of  the  obligation  of  the  public  utility  to 
the  public?  *2 

According  to  the  rule  of  the  common  law,  as  under- 
stood by  some  courts,  should  the  public  service  company 
serve  all  at  reasonable  rates,  it  will  be  held  that  it  has 
performed  its  obligation.*'     Thus  it  has  been  declared 

32  See  §  1744  et  seq.  post;  §  1744  119  Ky.  83,  82  S.  W.  995;  Western 
et  seq,,  vol.  4,  ante.  Union  Tel.  v.  Call  Publishing  Co., 

33  Chicago  V.  Northwestern  Mut.  44  Neb.  327,  62  N.  W.  506. 
Life  Ins.  Co.,  218  111.  40,  75  N.  E.  §  1697D,  post. 

803,  1  L.  E.  A.  (N.  S.)  770;  Culver  41  Southern  v.  Gouster,  187  Mass. 

V.  Jersey  City,  45  N.  J.  Eq.  256;  552,  555,  73  N.  E.  558,  69  L.  B.  A. 

Washington  v.  Washington  Water  309;  Ladd  v.  Boston,  170  Mass.  332, 

Co.,  70  N.  J.  Eq.  254,  62  Atl.  390;  335. 

Griffin  v.  Goldsboro  Water  Co.,  122  42  See    Samuels    v.    Louisville    & 

N.  C.  206,  30  S.  E.  319,  41  L.  B.  A.  Nashville   B.   B.   Co.,   31   Fed.  57; 

240;  Madison  v.  Madison  Gas  and  Christie  v.  Mo.  Pae.,  94  Mo.  453,  7 

Elec.    Co.,   129   Wis.   249,   264,   108  S.  W.  567. 

N.  W.  65.  43  Pitehburg  B.  E.   Co.  v.  Gage, 

See   §1744,  post;    §1744,  vol.   4,  12   Gray    (78   Mass.)    393;    Christie 

ante.  v.  Mo.  Pac.   By.   Co.,   94  Mo.  453, 

34  Silkman  v.  Yorkers,  152  N.  Y.  458,  7  S.  W.  567;  Parsons  v.  Chi- 
327,  47  N.  E.  612,  37  L.  B.  A.  827.  cago  &  N.  W.  By.  Co.,  167  U.  S. 

40  Williams  v.  Maysville  Tel.  Co.,      447,  17  Sup.  Ct.  887,  42  L.  ed.  231; 
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that  "discrimination  without  partiality  is  inoffehsive, 
and  partiality  exists  only  in  eases  where  advantages  are 
equal  and  one  party  is  unduly  favored  at  the  expense  of 
another  who  stands  upon  an  equal  footing."** 

But  agreeably  to  the  better  considered  judicial  judg- 
ments and  the  better  reason  the  more  complete  develop- 
ment of  this  rule  under  modern  industrial  conditions 
exacts  the  further  requirement  that  the  public  service 
conipany  shall  serve  all  with  equality.  Accordingly,  even 
at  common  law,  it  is  not  admissible  for  a  public  service 
company  to  demand  a  different  rate,  charge  or  hire  from 
various  persons  for  an  identical  kind  of  service  under 
identical  conditions.  Such  partiality  cannot  square  with 
the  obligations  of  public  employment.  The  public  duty 
must  be  discharged  for  the  equal  benefit  of  all,  and  obvi- 
ously to  permit  discrimination  or  inequality  in  the  serv- 
ice or  charges  is  to  ignore  the  public  obligation.*^  The 
common  right  of  all  involves  the  obligation  to  give  equal 
right  to  all  for  the  same  service.*® 

The  service  must  be  open  to  all  on  equal  terms.  Dis- 
crimination is  opposed  to  sound  public  policy.*'' 

The  common  law  today  forbids,  all  discrimination  be- 
tween two  applicants  who  ask  the  same  service.*' 

Whether  this  rule  was  dictated  by  public  opinion  or  is 
the  consequence  of  a  reasonable  development  in  the  law  of 
public  duty,  it  is  needless  to  inquire.  Certain  it  is  the 
result  of  an  evolution  superinduced  by  the  irresistible 
logic  of  industrial  progress.  At  least  it  finds  ample  recog- 
nition in  the  various  legislative  enactments  dealing  with 
the  subject.*® 

Johnson  v.  Pensacola  &  Perido  E.  48  Fitzgerald    &    Co.    v.    Grand 

E.   Co.,  16  ria.   623,  26  Am.  Eep.  Trunk  E.  Co.,  63  Vt.  169,  22  Atl. 

731.  76,  13  L.  E.  A.  70. 

44  Cleveland,  C.  C.  I.  Ey.  Co.  v.  47Sehofield  v.  Lake  Shore  & 
Closser,  128  Ind.  348,  353,  26  N.  Michigan  Southern  Ey.  Co.,  43  Ohio 
E.  159,  22  Am.  St.  Eep.  593,  9  L.  St.  571,  3  N.  E.  907,  54  Am.  Eep. 
E.  A.  754.  846. 

45  Messenger  v.  Pacific  Ey.   Co.,  48  2     Wyman,     Public     Service 

36  N.  J.  L.  407,  13  Am.  Eep.  457,      Corp.  §  1290. 

37  N.  J.  L.  531,  18  Am.  Eep.  754.  49  §  1697  A,  ante. 
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Although  the  occasion  for  the  development  of  the  law 
against  discrimination  was  the  necessity  of  preventing 
inequality  between  and  among  shippers  who  were  busi- 
ness competitors,  it  is  clear  that  the  late  judicial  deci- 
sions disclose  that  the  rule  is  no  lofiger  restricted  to  this 
purpose  but  has  become  an  universal  principle"  to  protect 
all  who  are  being  served.*"  The  rule  is  now  applied 
throughout  all  the  public  service  as  an  integral  part  of 
the  public  service  law.^^ 

Thus  the  principle  of  equality  designed  to  be  enforced 
by  legislation  and  judicial  decision  forbids  any  difference 
in  charge  which  is  not  based  on  difference  of  service,  and 
even  when  based  on  difference  of  service,  must  have  some 
reasonable  relation  to  the  amount  of  difference,  and  can- 
not be  so  great  as  to  produce  unjust  discrimination.''^ 

This  is'  a  question  of  fact.  From  this  it  follows  that 
reasonable  classification  in  establishing  rates  and  charges 
is  allowed.** 

§  1697c.    Same — statutory  construction. 

While  the  principles  of  the  common  law  are  operative 
in  most  of  the  states,  except  so  far  as  they  have  been 
modified  by  constitution,  legislation  or  judicial  decision,** 
whatever  may  have  been  the  common  law  rule  relating  to 
unjust  discrimination,  these  regulatory  statutes  now  con- 
trol, and  are  to  be  construed  and  applied  according  to 
their  spirit  in  the  light  of  the  unsatisfactory  conditions 
prevailing  with  respect  to  the  service  and  rates  of  pubhc 
utilities  prior  to  their  enactment.  In  ascertaining  the 
legislative  intent,  the  touchstone  of  construction,  we 
must  have  in  mind  the  conditions  ever  present  in  the 

60  pwensboro    Gas   Light    Co.   v.  §  1697  D,  post. 
Hildenbroad,  19  Ky.  L.  Eep.  983,          63  §1697  D,  post. 

42  S.  W.  351.  64  2, R.  S.  Missouri,  1909,  §8047; 

61  2  Wyman,  Public  Service  Cor-  fluke  v.  Harper,  66  Mo.  51;  Beaume 
porations,    §  1300.  v.  Chambers,  22  Mo.  36;  Lindell  v. 

62  Western  Union  Tel.  Co.  v.  Call  McNair,  4  Mo.  380. 
Publishing  Co.,  181  U.  S.  92,  100, 

103. 
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operation  of  public  utilities  and  the  public  regulations  ap- 
pertaining to  them  existing  and  capable  of  practical  en- 
forcement at  the  date  of  the  new  enactment,  and  the 
measure — scope  and  limitation — of  supervision  and  regu- 
lation in  harmony  with  the  United  States  Constitution 
and  laws  and  the  state  constitution  designed  by  these 
regulatory  statutes  which  would  be  beneficial  alike  to  the 
public  and  to  the  utilities. 

At  the  date  of  the  enactment  of  these  laws  specific  pub- 
lic regulations  of  utilities  were  meager  and  their  enforce-" 
ment  often  doubtful  and  halting.  Eegulation  designed 
to  be  more  effective  and  stringent  took  the  form  of  laws, 
state  and  municipal.  Their  uniform  and  beneficial  en- 
forcement was  difficult,  and  sometimes  impractical  by  the 
governmental  agencies  as  then  constituted. 

Combination  of  divers  kind  between  and  among  the 
utilities  existed.  These  combinations  assumed  a  variety 
of  forms  and  resulted  in  all  sorts  of  inqualities,  unjust 
discriminations,  undue  preferences,  intolerable  extor- 
tions and  poor  service.  When  these  conditions  were 
clearly  realized  a  more  efficient  remedy  was  sought.®* 

All  this  legislative  has  one  common,  definite  purpose. 
It  is  distinctly  remedial.  It  proceeds  on  the  ancient  com- 
mon law  doctrine,  early  established  and  never  doubted, 
that  public  utilities  perform  a  public  service,  that  by  rea- 
son of  such  service  they  are  endowed  by  the  state  with  a 
measure  of  sovereign  power,  and  as  a  consequence  all 
their  patrons  have  equal  rights,  both  in  respect  to  serv- 
ice and  charges.*®  These  rights  it  is  the  obvious  and 
durable  obligation  of  the  state  to  preserve  and  enforce 
by  fair  and  appropriate  methods  agreeably  to  our  govern- 
mental and  legal  system.  In  the  first  place  it  should  be 
observed  that,  in  these  legislative  acts  supervision  and 
regulation  seek  to  require  all  public  utilities  operating  in 

B5  See  Be  Kansas  City  Ey.  Co.,  Knott    v.    Southwestern    Tel.    and 

3  Mo.  P.  S.  0.  593,  603-605,  P.  U.  Tel.  Co.,  2  Mo.  P.  S.  C.  Eep.  531, 

E.  1916  E,  544,  553,  554.  540-543,  P.  XT.  E.  1915  E,  963,  973- 

66  Western  Union  Tel.  Co.  v.  Call  983. 
Publishing  Co.,  181  U.  S.  92,  100; 
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the  state,  whether  owned  by  private  persons,  corpora- 
tions or  municipalities,  not  only  to  serve  the  public  at 
reasonable  rates  or  charges,  but  to  require  them  also  to 
serve  the  public  efficiently  and  without  unjust  discrimina- 
tion. The  consensus  of  opinion  everywhere  is  that  such 
requirements  are  imperatively  demanded  by  modern 
industrial  conditions.  True,  as  observed  by  the  Supreme 
Court  of  the  United  States'  in  a  leading  case,  such  equal- 
ity of  rights  does  not  prevent  differences  in  the  modes 
and  kinds  of  service  and  different  charges  based 
thereon.^'' 

In  brief,  in  charges  for  service  or  in  rate-making, 
reasonable  classification  may  be  adopted.^' 

However,  these  laws  are  designed  to  enforce  equality 
of  service  and  charges  and  prevent  unjust  discrimination, 
and  require  the  same  charge  for  doing  a  like  and  contem- 
poraneous service  (e.  g.,  supplying  water,  gas,  light, 
power  or  heat)  under  the  same  or  substantially  similar 
circumstances  or  conditions.  To  impart  this  idea  more 
completely,  or  to  amplify,  these  laws  in  express  terms 
forbid  granting  of  undue  or  unreasonable  preference  or 
advantage  to  any  person,  corporation  or  locality,  or  to 
any  particular  description  of  service  -  in  any  respect 
whatsoever,  or  subjecting  any  person,  corporation  or 
locality^  or  any  particular  description  of  service  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever.®'  In  a  word,  rates  or  charges  to  be 
valid  must  not  be  unjust,  unreasonable,  unjustly  dis- 
criminatory or  unduly  preferential.^" 

It  appears  a  simple  thing  to  draft  a  law  capable  of 
practical  and  uniform  enforcement  preserving  equality 

B7  Western  Union  Tel.  Co.  v.  Call  intended  as  an  effective  means  of 

Publishing  Co.,  181  U.  S.  92,  100.  preventing    unjust    discrimination, 

68  See     Knott     v.     Southwestern  undue  preferences  and  extortionate 

Tel.  Co.,  2  Mo.  Public  Service  Com.  rates  and  charges  by  public  utili- 

•531,  546-549,  P.  U.  E.  1915E,  963,  ties. ' '    Public  Utilities  Com.  v.  Chi- 

973-983.  cago   &  West  Towns  Ey.   Co.,  275 

§  1697  D,  post.         .  111.  555,  114  N.  E.  325,  328,  Ann. 

68  §  1697  A.  Cas.  1917  C,   50. 

60 "The  public  utilities  act  was 
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of  rates  and  service  of  public  utilities  under  tlie  same 
or  substantially  similar  circumstances  or  conditions ;  that 
is,  requiring  the  same  charge  for  doing  a  like  and  con- 
temporaneous service.  The  common  law  rule  of  equality 
sprang  from  the  needs  and  convenience  of  the  people 
served  and  hence,  was  evolved  from  their  varied  experi- 
ences with  the  service  and  rates  of  public  utilities,  chiefly 
common  carriers  and  innkeepers,  and  developed  mainly 
from  individual  instances.  Notwithstanding  it  is  usually 
urged  that  flexibility  and  capacity  for  growth  and  adapta- 
tion is  the  peculiar  boast  and  excellence  of  the  common 
laws,*^  it  is  true  that  the  common  law  rule  on  any  given 
subject  is  not  always  readily  and  with  precision  deducible 
from  its  many  precedents.  At  least  judicial  decisions, 
jurists  and  law  writers  do  not  always  agree  on  the  exact 
rule  and  its  uniform  application  in  all  instances.  In 
view  of  this  uncertainty  and  confusion  from  the  experi- 
ence of  the  past,  touching  service  and  rates,  our  modern 
legislation  seeks  to  establish  a  just  formula  designed  to 
be  a  stablizer  of  public  utility  conduct.  It  may  not  be  the 
best  fruit  of  human  reason.  Moreover,  human  reason  is 
not  infallible.  Although  it  may  have  been  laid  in  wisdom 
it  is  certain  that  it  does  not  rise  in  perfection.  Few,  if 
any,  laws  are  perfect.  The  precise  form  of  expression  is 
modern,  but  the  basic  principle  it  means  to  have  applied 
in  the  practical  workings  of  public  utility  service  and 
rates  has  its  roots  in  the  earliest  crude  regulations  of 
public  and  quasi-public  employment.  Its  imperfections, 
as  those  of  all  comprehensive  laws,  lie  in  the«complicated 
and  complex  nature  of  the  things  it  regulates.  It  deals 
with  conditions  of  great  variety  and  mutability.  It  may 
therefore  fall  short  of  perfection  in  its  application  to  the 
various  cases  which  it  governs.  In  the  wording  of  laws 
often  the  fine  gradations  of  ideal  Justice  are  supplanted 
^by  the  rough  and  ready  advantage  of  certainty  of  ex- 
pression.   However,  if  too  precise  and  definite  in  terms 

BlHurtado  v.  California,  101  U. 
S.  516,  530. 
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the  laws  become  too  inelastic  and  therefore  impractical 
of  administration.  Since  the  enactment  of  these'  statu- 
tory regulations,  courts  and  commissions  have  had  occa- 
sion to  consider  carefully  the  policy  of  the  law  relating 
to  discrimination  in  Service  and  rates  on  the  part  of  pub- 
lic service  companies  of  various  kinds,  and  have  held  in- 
variably that  any  inequality  of  service  or  charges  and 
unjust  discrimination  in  whatever  form  practiced  fall 
within  the  condemnation  of  these  laws;  that  all  unjust 
discrimination  respecting  rates  or  charges  are  in  viola- 
tion of  public  duty,  contrary  to  the  common  law  and 
against  sound  public  policy ;  and  that  statutes  forbidding 
unjust  discrimination  of  whatever  character  are  merely 
declaratory  of  the  common  law  rule  which  is  founded  on 
public  policy  and  requires  one  engaged  in  a  public  calling 
to  charge  a  reasonable  and  uniform  price  or  rates  to  all 
persons  for  the  same  service  rendered  under  the  same  or 
substantially  similar  circumstances  or  conditions.'* 


62  Civic  League  of  St.  Louis  v. 
St.  Ivouis,  4  Mo.  P.  S.  C.  412,  450, 
P.  U.  R.  1917  B,  576;  Hannibal 
Trust  Co.  V.  Southwestern  T.  &  T. 
Co.,  3  Mo.  P.  8.  C.  451,  461-463, 
P.  TJ.  E.  1916  E,  525,  535,  538; 
Knott  V.  Southwestern  T.  &  T. 
Co.,  2  Mo.  P.  S.  0.  530,  540-549, 
P.  U.  E.  1915  E,  963,  973-983; 
Weaver  v.  Kirksville  L.  &  P.  Co., 
2  Mo.  P.  S.  C.  225;  Berry  v.  Caru- 
thersville  lee  &  L.  Co.,  2  Mo.  P. 
S.  C.  12;  Mexico  v.  Mexico  L.  P.  & 
Ice  Co.,  2  Mo.  P.  S.  C.  177.  Stat- 
utes enforcing  the  common  law 
liability  of  a  public  service  com- 
pany not  to  discriminate  as  to 
service  or  rates  are  merely  an 
affirmance  of  the  common  law. 
Cumberland  T.  &  T.  Co.  v.  Kelly, 
160  Fed.  316,  87  C.  C.  A.  268,  15 
Ann.  Cas.  1211. 

A  rate  of  street  car  company  in 
one    locality    which    is    largely    in 


excess  of  its  rates  in  other  locali- 
ties similarly  situated  and  subject 
to  like  conditions,  is  discrimina- 
tory. Turner  v.  Connecticut  Co., 
91  Conn.  692,  101  Atl>  88. 

Service  to  patrons  of  the  same 
class  must  be  measured  by  the 
same  rate.  Ee  Joplin  Water  Works, 
2  Mo.  P.  S.  C.  235;  Meek  v.  Con- 
sumers E.  L.  &  P.  Co.,  2  Mo.  P.  S. 
C.   122,  144. 

No  unjust  discrimination  of  any 
character  will  be  countenanced,  e. 
g.,  a  method  of  discount  which  may 
result  in  inequality  of  charges. 
Commercial  Club  v.  Mo.  Public 
Utilities  Co.,  2  Mo.  P.  8.  C.  311, 
353,  354. 

It  is  unjust  discrimination  for  a 
mutual  telephone  company  to  ex- 
act a  different  charge  from  its 
stockholders  than  it  does  from  non- 
stockholders for  the  same-  service. 
Crane     Telephone     Co.     v.     Barry 
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Discrimination  is  not  forbidden,  but  only  unjust  dis- 
crimination.®^ It  is  only  arbitrary  discriminations  that 
are  unjust.'*  It  follows  that  reasonable  alassification  in 
service  and  rates  may  be  made.'" 

Differences  affecting  the  expense  and  difficulty  of  fur- 
nishing the  service  may  fairly  justify  different  rates.®* 

That  is,  the  rates  may  be  proportioned  to  the  expense 
of  the  particular  service.®'' 

If  the  difference  in  rates  is  based  upon  a  reasonable 


County  Mutual  Telephone  Co.,  1 
Mo.  P.  S.  C.  127. 

The  furnishing  of  electricity  free 
to  the  stockholders  of  an  electric 
company,  or  to  any  other  consumer, 
constitutes  unjust  discrimination. 
Meek  v.  Consumers  Electric  & 
Power  Co.,  2  Mo.  P.  S.  C.  122. 

A  special  rate  to  stockholders  is 
unlawful,  ' '  stockholders  should 
benefit  only  in  the  way  of  divi- 
dends and  a  lower  rate  to  stock- 
holders is  unjustly  discrimina- 
tory." Weaver  v.  Kirksville  Light 
Power  &  Ice  Co.,  1  Mo.  P.  S.  C. 
564,  586;  Compare  Be  Bttrick  Tel. 
Co.  (Wis.  E.  K.  Com.),  P.  U.  B. 
1915  D,  695;  Be  Dorsey  Telephone 
Co.  (Neb.  Com.),  P.  IT.  E.  1915  D, 
694. 

Furnishing  service  at  a  lower 
rate  to  physicians  under  munici- 
pal ordinances  is  unjust  discrimi- 
nation. Butler  V.  Doniphan  Tele- 
phone Co.,  2  Mo.  P.  S.  C.  81,  82. 

The  supplying  of  free  telephone 
service  to  municipal  authorities 
and  the  local  public  schools  in  con- 
sideration for  the  use  of  the  streets 
and  alleys  is  discrimination,  where 
not  so  provided  in  the  franchise. 
Simms  v.  Columbia  Telephone  Co., 
2  Mo.  P.  S.  C.  256,  286. 


A  classification  of  telephoiie 
users  whereby  stockholders  are 
given  service  free  and  others 
charged  therefor  is  not  based  on 
sound  reason  and  is  therefore  un- 
justly discriminatory.  Knott  v. 
Southwestern  Tel.  &  Tel.  Co.,  2  Mo. 
P.  S.  C.  531,  543,  P.  U.  B.  1915  E, 
963. 

63  §  1697,  vol.  4,  ante;  §  1697, 
ante;  Eretz  v.  Edmond  (Okla), 
168  Pao.  800,  803  citing  §  1697,  vol. 
4,  ante. 

64  7  Fletcher,  Cyc.  Corporations, 
§  4498. 

The  rate  may  be  reasonable,  and 
also  unlawful  as  a  discrimination 
forbidden  by  statute.  Portland 
By.  L.  &  P.  Co.  V.  Oregon  E.  E. 
Com.,  229  U.  S.  397,  411,  57  L.  ed. 
1248,  affirming  56  Ore.  468,  109  Pac. 
273,  105  Pac.  709. 

6B§1697B,  ante. 

66  Williams  v.  Maysville  Tel. 
Co.,  119  Ky.  83,  82  S.  W.  995;  West- 
ern Union  Tel.  Co.  v.  Call  Publish- 
ing Co.,  44  Neb.  327,  62  N.  W. 
506. 

67  Souther  v.  Gloucester,  187 
Mass.  552,  555,  73  N.  E.  558,  69 
L.  E.  A.  309;  Ladd  v.  Boston,  170 
Mass.  332,  335. 
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and  fair  difference  in  conditions  wMcli  equitably  and 
logically  justify  a  different  rate,  it  is  not  an  unjust  dis- 
crimination.®* 

Thus  a  lower  rate  to  telephone  patrons  furnishing  their 
own  equipment  is  a  reasonable  classification.®^  Public 
service  commission  or  utility  laws  recognize  that  mes- 
sages by  telephone  may  be  classified  into  day  and  night, 
repeated  and  unrepeated,  commercial,  press,  government, 
and  such  other  classes  as  are  just  and  reasonalble  and  dif- 
ferent rates  may  be  charged  for  the  different  classes  of 
messages.''"'  In  the  absence  of  statutory  authorization 
different  rates  may, be  charged  for  day  and  night  mes- 
sages, since  the  difference  in  the  cost  of  service  affords 
a  Sufficient  basis  for  classification,'^  but  exacting  a  higher 
rate  from  new  subscribers  than  from  old  subscribers  for 
the  same  service  is  unreasonable  classification  and  hence 
unlawful  discrimination.'^  There  may  be  a  classification 
of  business  and  residence  phones,  however,  the  fact  that 
a  patron  uses  his  residence  phone  in  his  business  is  not 
sufficient  to  warrant  applying  the  rate  for  business 
phones  to  him,  in  the  absence  of  a  showing  that  his  use 
thereby  is  substantially  different  f roni  that  of  other  resi- 
dence phones.''  , 

So  a  telephone  company  may  not  charge  a  telegraph 
company  more  for  service  than  it  exacts  of  other  business 
concerns  simply  because  the  telegraph  company  derives 

68  United    States    v.    Chicago    &  70  Mo.  P.  S.  C.  L.  of  Mo.,  §  87, 
N.  W.  Ey.  Co.,  127  Fed.  785,  792;      par.  3. 

Ee  Gardner,  84  Kan.  264,  267,  113  71  Western  Union  Telegraph  Co. 

Pae.  1054,  33  L.  E.  A.  (N.  S.)  956;  v.  Call  Pub.  Co.,  44  Neb.  326,  62 

Com.   V.   Interstate   Consol.   St.   E.  N.  E.  506,  48  Am.  St.  Eep.  729,  27 

Co.,  187  Mass.  436,  73  N.  E.  530,  L.    E.    A.    622,    second   appeal,   58 

11  L.   E.  A.    (N.   S.)    973,  2  Ann.  Neb.   192,   78  N.  W.   519,  affirmed 

Cas.   419;    State  v.  Missouri  &  K.  in  181  U.   S.  92,  21  Sup.  Ct.,  561, 

T.  E.  Co.,  262  Mo.  507,  525,  172  S.  45  L.  ed.  765. 

W.  35,  L.  E.  A.  1915C,  778,  Ann.  72  Bradford  v.  Citizens  Tel.  Co., 

Cas.   1916  E,   949;    Western   Union  161  Mich.  385,  126  N.  W.  444,  137 

Tel.  Co.  V.  Call  Publishing  Co.,  181  Am.  St.  Eep.  516. 

U.  S.  92,  100,  45  L.  ed.  765.  73  Moreland  Eural  Telephone  Co. 

69  Butler  V.  Doniphan  Telephone  v.  Mouch,  48  Ind.  App.  52,  96  N. 
Co.,  2  Mo.  P.  S.  C.  81,  82.  B.  199. 
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a  larger  pecuniary  benefit  from  such  service  tlian  do  other 
patrons.  This  constitutes  no  reasonable  basis  for  classi- 
fication and  hence  is  unjust  discrimination.''* 

A  rate  less  than  the  maximum  may  be  fixed  by  a  street 
railway  for  school  children,  or  for  passengers  under  a 
specified  age,  e.  g.,  twelve  years.'^ 

So  street  car  fares  may  be  fixed  at  a  named  sum  for 
cash,  and  at  a  less  sum  where  tickets  or  tokens  are  pur- 
chased in  quantities.'* 

But  residents  cannot  be  given  a  cheaper  street  car  fare 
than  non-residents." 

A  certain  district  served  by  a  railway  may  be  segre- 
gated from  the  rest  of  the  territory  served  and  a  rate 
applicable  to  such  district  established  based  upon  the 
property  employed  and  used  for  service  and  earnings  in 
that  district  alone." 

The  classification  must  be  reasonable,  just  and  fair, 
and  preserve  equality  of  rates  and  service  and  thereby 
preclude  unjust  discrimination  within  the  contei^plation 
of  the  regulatory  statutes.  As  there  is  no  cast-iron  line 
of  uniformity  which  prevents  a  charge  from  being  above 
or  below  a  particular  sum,  or  requires  that  the  service 
shall  be  exactly  along  the  same  lines,™  the  determination 
whether  a  given  classification  offends  the  rule  requiring 
fairness  and  equality  should  not  be  controlled  alone  by 
mere  formula  and  thereby  assume  inequalities  from  the 
single  circumstance  of  the  difference  in  the  rates  appli- 

74  Postal  Telegraph  Cable  Co.  v.  tWenty-five  cents.  Duluth  St.  R. 
Cumberland  T.  &  T.  Co.,  177  Fed.  Co.  v.  E.  E.  Com.,  161  Wis.  245, 
726.  152  N.  W.  887,  distinguishing  Lake 

75  Simpson  v.  Shepard,  230  IT.  S.  Shore  &  M.  S.  E.  Co.  v.  Smith,  173 
352,   57  L.   ed.   1511,  48  L.  E.  A.  U.  S.  684,  43  L.  ed.  858. 

(N.  S.)  11?1,  Ann.  Cas.  1916  A,  18;  77  State  v.  Omaha  &  C.  B.  E7.  & 
Interstate  Consol.  Bt.  Ey.  Co.  v.  B.  Co.,  113  la.  30,  84  N.  W.  983,  52 
Massachusetts,  207  tJ.  S.  79,  52  L.  L..  E.  A.  315,  86  Am.  St.  Eep.  357. 
ed.  Ill,  11  L.  E.  A.  (N.  S.)  973;  78  Public  Service  Gas  Co.  v.  Pub- 
San  Francisco-Oakland  Terminal  lie  Utility  Comrs.,  84  N.  J.  L.  463, 
Eys.  V.  Alameda,  226  Fed.  889.  87  Atl.  651. 

76  Street  car  rates  may  be  fixed  79  Western  Union  Tel.  Co.  v.  Call 
at    five    cents    or    six   tickets    for  Publishing  Co.,  181  U.  S.  92,  100. 
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cable  to  the  several  classes  provided  for,  but  rather  by  a 
reasonable  judgment  having  its  basis  in  a  careful  con- 
sidel-ation  of  all  relevant  facts.  In  reaching  the  ultimate 
facts  upon  which  the  reasonable  judgment  should  be  exer- 
cised, the  investigation  should  be  directed  to  ascertaining 
whether  the  furnishing  of  the  particular  product — ^water, 
gas,  electric  light,  power  or  heat— to  .the  patrons  of  the 
respective  classes  constitutes  separate  and  distinct  kinds 
of  service  involving  different  labor,  equipment,  expendi- 
tures of  money,  etc.,  ,and  thus  fairly  'justify  the  different 
rates  exacted.  For  to  repeat,  within  the  letter  and  spirit 
of  the  prohibition  equality  of  rates  is  imperatively  com- 
pelled for  doing  a  like  and  contemporaneous  service  in 
the  supply  of  the  given  product  under  the  same  or  sub- 
stantially similar  circumstances  or  conditions.  This,  it 
would  seem,  is  the  criterion  or  final  test  as  incontestably 
fixed  by  the  legislative  intent.'" 

The  requirement  that  all  patrons  should  be  treated 
alike,  that  is,  that  equality  of  right  requires  equality  of 
service,  forbids  an  order  of  a  public  service  commission 
discriminating  in  favor  of  those  who  have  gas  connections 
and  against  those  who  have  not,  but  need  gas,  where  the 
supply  is  natural  gas  which  is  limited  and  failing  and  in- 
sufficient to  supply  all  who  desire  it;  nor  has  the  gas 
company  itself  the  right  to  make  such  discrimination.  In 
brief,  it  is  discrimination  to  limit  the  service  to  patrons 
who  already  have  gas  connections.*' 

§  1697e.    Same — ' '  exceptional  discrimination. ' ' 

Prior  to  the  enactment  of  these  regulatory  statutes,  a 
charter  provision  involved  in  a  particular  case  prohibited 

80  Civic  League  of  St.  Louis  v.  limited,  that  is,  restricting  its  use 
St.  Louis,  4  Mo.  Public  Service  to  domestic  users  during  certain 
Com.  Eep.  412,  451-454,  P.  IT.  B.  months,  see  People  ex  rel.  v.  Pub- 
1917  B,  576.  lie  Service  Com.,  176  N.  Y.  S.  163, 

81  Public  Service  Com.  v.  Iro-  P.  TJ.  E.  1919  D,  944,  949;  Public 
quois  Natural  Gas  Co.,  179  N.  Y.  Service  Com.  v.  Iroquois  Natural 
S.  230,  P.  U.  E.  1920  B,  888.  Gas  Co.,  179  N.  Y.  S.  230,  P.  U.  E. 

As  to  discrimination  in  the  use      1920  B,  888. 
of  natural  gas  where  the  supply  is 
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making  rates  for  water  on  any  other  principle  than  that 
of  producing  revenue  and  forbade  "exceptional  discrim- 
ination." The  municipality  owned  and  operated  the 
water  plant.  The  ordinance  under  review  gave  manu- 
facturers, regardless  of  the  quantity  of  water  used,  a 
lower  rate  than  persons  engaged  in  any  other  business 
pursuit,  and  this  class  was  subdivided  and  a  lower  rate 
was  given  to  those  who  used  fifty  million  gallons  annually 
in  one  plant  than  to  those  who  used  the  same  quantity  in 
a  number  of  plants.  The  court  held  that  this  was  not 
' '  exceptional  discrimination, ' '  within  the  meaning  of  the 
charter  provision.** 

As  mentioned,  this  opinion  was  rendered  prior  to  the 
enactment  of  general  statutes  regulating  the  subject,  in- 
cluding a  statute  in  the  particular  state.  Even  conceding 
that  the  charter  provision  involved  in  that  case  forbid- 
ding exceptional  discrimination  was  properly  construed 
in  the  light  of  the  then  prevailing  common  law  rule,  it  is 


82 ' '  We  are  unable  to  see  any- 
thing unequal,  unreasonable  or  un- 
just in  allowing  a  rate  of  one  cent 
per  hundred  gallons  to  those  man- 
ufacturers only  who  consume  a  cer- 
tain specific  quantity  of  water  in 
one  plant  or  factory.  There  is  no 
exceptional  discrimination  in  this 
classification  for  the  i^ate  is  given 
alike  to  all  who  fall  within  the 
class.  There  is  no  claim  made  that 
a  charge  exacted  is  more  than  a 
fair  equivalent  for  the  water  sup- 
plied. It  seems  entirely  reason- 
able, ,  therefore,  and  just  to  con- 
sumers, that  the  charges  for  water 
should  be  graded  in  proportion  to 
the  quantity  used  at  one  place  or 
factory.  It  has  never  been  denied 
that  a  city  has  a  right  to  grade 
the  charges  according  to  the  quan- 
tity of  water  consumed.  The  city 
was  required  to  raise  a  revenue 
sufficient  to  pay  the  interest  on  the 


water  bonds  and  the  expense  of  op- 
ejiating  the  waterworks.  This  sum 
was  to  be  apportioned  among  the 
consumers  in  some  just  and  rea- 
sonable proportion.  The  duty  of 
making  the  apportionment  de- 
volved upon  the  city  and  was  left 
to  its  judgment  and  discretion  with 
which  the  courts  should  not  inter- 
fere, except  in  case  of  manifest  ex- 
ceptional discrimination.  When  all 
of  the  same  class  are  treated  alike 
there  is  no  such  discrimination. 
Parker  v.  Boston,  1  Allen  (Mass.) 
361.  The  same  principle  of  ap- 
portionment has  been  sustained  in 
regulating  charges  for  the  use  of 
wharfs  belonging  to  a  city.  St. 
Louis  V.  Transportation  Co.,  84  Mo. 
156;  Packet  Co.  v.  Keokuk,  95  U. 
S.  80;"  St.  Louis  Brewing  Associa- 
tion V.  St.  Louis,  140  Mo.  419,  431, 
432,  37  S.  W.  525,  41  S.  W.  911. 
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obvious  that  it  is  not  controlling  in  tlie  construction  of 
the  present  statutory  law,  which  not  only  forbids  excep- 
tional discrimination,  but  requires  equality  of  rates  for 
the  same  service  under  the  same  or  substantially  similar 
conditions  or  circumstances.  It  is  apparent  that  the 
classification  sanctioned  Ify  that  decision  could  not  be 
sustained  under  the  present  statutory  law  without  doing 
violence  to  its  letter  and  spirit.  To  tolerate  such  classi- 
fication under  the  present  law  would  be  to  ignore  utterly 
its  force  and  purpose. 

§  1697f .    Same — discrimination — product  below  cost  to 
manufacturers. 

It  sometimes  occurs  where  the  municipality  owns  and 
operates  the  plant  that  schedules  of  rates,  as  for  ex- 
ample, water,  are  adjusted  for  the  avowed  purpose  of 
encouraging  the  establishment  of  manufacturing  plants 
within  the  locality.  It  is  urged  that  high  water  rates 
would  prevent  this,  and  that  custom  has  established  such 
discrimination  to  some  extent;  that  the  question  is  not 
one  of  principle  or  law  at  all  but  is  whether  the  given 
municipality  as  a  matter  of  policy  has  the  right  to  give  a 
special  rate  to  manufacturers,  or  to  any  other  industrial 
class,  in  order  to  induce  them  to  locate  in  and  aid  in  de- 
veloping the  locality.  It  may  occur  in  such  adjustment 
that  the  price  of  water  for  purely  manufacturing  pur- 
poses is  less  than  the  cost  thereof  to  the  municipality. 
Clearly  the  establishment  of  such  fact  would  reveal  not 
only  unquestionably  unjust  discrimination  but  also  an 
unreasonably  low  rate  to  this  class,  and  intolerable  op- 
pression upon  the  general  water  users,  in  that  they  would 
be  compelled  to  pay  in  part  for  water  and  service  fur- 
nished to  a  favored  class.  The  exercise  of  power  crystal- 
lized into  legislation  that  unjustly  discriminates  between 
users  of  water  in  this  manner,  in  effect,  deprives  those 
discriminated  against  of  the  use  of  their  property  with- 
out adequate  compensation  or  due  process  of  law,  and 
turns  it  over  to  the  favored  class.  It  is  in  essence  a  spe- 
cies of  taxation  which  takes  the  private  property  of  the 
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general  or  public  water  users  for  tlie  private  use  of  water 
users  engaged  in  manufacturing.  This  is  abuse  of  power. 
No  scbedule  of  rates  should  for  a  moment  sanction  such 
inequitable  condition.  If  it  should  be  insisted  that  the 
rates  to  manufactures  are  just,  all  water  users  should 
be  served  for  like  rates.  On  the  other  hand,  if  the  rates 
to  the  general  users  are  just  the  rates  to  the  manufac- 
turers should  be  raised  to  correspond. 

However,  in  determining  the  question  of  discrimina- 
tion it  is  immaterial  whether  the  manufacturers'  rates 
are  lower  than  cost  or  not.  The  law  proceeds  on  the 
ground  that  the  city  cannot  charge  A  or  class  A,  whether 
the  members  thereof  are  manufacturers,  merchants,  doe- 
tors,  lawyers  or  laundry  men,  more  than  it  charges  B 
or  class  B  for  a  like  and  contemporaneous  service,  and 
if  B  or  class  B  is  getting  water  for  cost  pnly,  the  city 
has  no  right  to  charge  A  or  class  A'  more  than  that 
amount,  and  hence  must  lower  it  to  A  or  class  A.  If  B 
or  class  B  is  getting  water  below  cost,  the  city  ha:s  no 
right  to  charge  A  or  class  A  higher  rates,  to  raise  reve- 
nue sufficient  to  pay  operating  expenses  of  the  water 
system,  and  hence  must  increase  the  rates  to  B  or  class  B. 

The  simple  ground  is  that  the  city  must  treat  all  pa- 
trons alike  and  cannot  charge  one  more  than  it  does 
another  for  the  same  amount  of  water  and  identical 
service." 

Moreover,  the  city  cannot  in  any  event  employ  its  pub- 
lic powers  to  aid  private  ventures  or  individuals.'* 

§  1697g.    Same — discrimination  in  interest  of  public. 

Discrimination  in  the  interest  of  the  public  and  which 
benefit  the  people  generally  appear  to  be  favored.  Per- 
haps no  rule  can  be  formulated  with  sufficient  flexibility 
to  apply  to  every  case  that  may  arise.  As  once  said: 
"It  is  only  when  the  discrimination  inures  to  the  undue 

83  Civic  League  of  St.  pouis  v.         84  §  359  A,  ante. 
St.  Louis,  4  Mo.  P.  S.  C.  Eep.  412, 
455,  456,  P.  XJ.  E.  1917  B,  576. 


7614  Municipal  Cokpobations.  [§  1697g 

advantage  of  one  man  in  consequence  of  some  injustice 
inflicted  on  another  that  the  law  intervenes  for  the  pro- 
tection of  the  latter."  " 

On  the  contrary,  discriminations  in  favor  of  the  public 
at  large  have  been  questioned  and  doubted ;  **  they  are 
not  always  favored.  For  example,  a  contract  between 
a  public  service  company  and  a  municipality  to  supply 
electric  power  to  the  latter  free  of  charge  was  held  in- 
valid as  unjust  discrimination.*'' 

§  1697h.    Same — discrimination  by  municipality. 

The  salutary  provisions  of  these  regulatory  laws  for- 
bidding discrimination  in  service  and  rates,  when  no  ex- 
ceptions are  made  in  them,  furnish  the  measure  for  mu- 
nicipalities owning  and  operating  their  own  plants  in 
supplying  the  public  with  water,  gas,  electric  light,  etc., 
in  the  fixing  of  the  schedule  of  rates  or  charges,  in  like 
manner  as  those  provisions  furnish  the  measure  for  all 
privately  owned  and  operated  public  utilities  within  the 
state.  The  city  having  undertaken  to  furnish  a  pub- 
lic utility  is  to  be  governed  in  its  duties  and  obligations 
and  in  its  rights  and  privileges  by  the  same  rules  as 
those  which  apply  to  private  persons  or  corporations 
doing  the  same  class  of  service.*'  The  law  recognizes 
no  distinction  between  municipal  government  and  pub- 
lic service  corporations  in  the  service  of  the  public.  Mu- 
nicipal ownership  imposes  the  duty  on  the  city  to  treat 
all  classes  of  citizens  who  become  its  patrons  alike." 

85  Hays  V.  Pa.  Co.,  12  Fed.  309,  See  §  1697,  pp.  3594,  3595,  vol.  4, 
311;    United   States   v.    Chicago   &      ante. 

M.  W.  R.  R.  Co.,  62  C.  C.  A.  465,  88  State   ex  rel.   v.   Waseea,  122 

470,  125  Fed.  785,  790.  Minn.  348,  350,  142  N.  W.  319,  46 

86  Public   Service   Elec.   By.    Co.      L.  E.  A.  (N.  S.)  437. 

V.  Board  of  Public  Utility,  87  N.  89  State  ex  rel.  v.  Jones,  141  Mo. 

J.  L.  128,  93  Atl.  707.  App.  299,  304,  125  S.  W.  1169. 

87Kilbourn     City     v.     Southern  See   §1803,  post;   §1803,  vol.  4, 

Wisconsin  Power  Co.,  149  Wis.  168,  ante. 
135  N.  W.  499. 
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§  16971.    Same — ^prior  contracts. 

Some  regulatory  laws  authorize  the  furnishing  of  serv- 
ice under  valid  contracts  in  force  at  the  date  of  the  taking 
effect  of  the  new  law.'" 

By  virtue  of  such  laws,  the  furnishing  by  any  public 
utility  of  any  product  or  service  at  the  rates  and  upon 
the  terms  and  conditions  provided  for  in  any  existing 
contract  executed  prior  to  the  date  of  the  taking  effect 
of  the  law,  shall  not  constitute  a  discrimination  within 
such  law.^^ 

IX.    COMPENSATION    TO   ABUTTING    OWNERS. 

§  1700.    General  consideration."' 

Neither  the  legislature  or  the  municipal  authorities 
have  power  to  authorize  the  use  of  a  public  street  in  such 
a  manner  as  to  destroy  rights  of  ingress  and  egress  of 
abutting  property  owners,  without  compensation  to  such 
owners.®^ 

,  The  general  rule  is  that  an  additional  burden  cannot 
be  placed  upon  a  highway  either  by  the  legislature  or 
by  any  municipal  authority,  without  making  compensa- 
tion therefor  to  the  owners  of  abutting  property.'* 

§  1701.    Commercial  railroads.'* 

90  Missouri  Public  Service  Com.  Eep.  90,  aflSrmed  in  141  N.  Y.  S. 
Law  Section  87,  Paragraph  4.  852,  1S7  App.  Div.  237. 

91  Superior  v.  Douglass  County  Viaduct  to  carry  street  over  rail- 
Tel.  Co.,  144  Wis.  633,  668,  122  N.  road  tracks  is  not.  Henry  v.  La 
W.  1023.  Crosse,    165   Wis.    625,    162   N.   W. 

92  Child   &    Co.    V.    Chicago,    279  174. 

111.   623,   117   N.   E.   115,   affirming  96  Additional    railway   tracks    as 

203  111.  App.   235,  holding  watch-  new  servitude.     Williams  v.  Neri- 

man's   house   on   street,   not   addi-  dian  L.  &  E.  Co.,  110  Miss.  174,  69 

tional  burden,  etc.    Nor  is  a  power  So.  596. 

plant.     198  111.  App.  590.  Railroad  tracks  in  street  where 

93Ver  Steeg  v.  Wabash  B.  Co.,  the  fee  is  in  the  abutting  property 

250  Mo.  61,  156  S.  W.  689.  owners,  held   additional  servitude. 

94  Bradley   v.   Degnon    Contract-  Mitchell  v.   Chicago,  B.  &  Q.   Ry. 

ing  Co.,  140  N.  T.  S.  825,  80  Misc.  Co.,  265  111.  300,  106  N.  E.  833. 
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§  1702.  Street  railroads.'^ 

§  1703.  Same— elevated  railroads." 

§  1706.  Same — subways  for  rapid  transit." 

§  1709.  Subsurface  use  of  streets." 


X.   BULES  OF  COMPANY. 


§  1712.    Reasonableness  of  rules.^ 


If  fee  is  not  in  abutting  owner 
surface  road  does  not  take  his 
property.  Stanley  v.  Jay  St.  Con- 
necting E..  E.,  169  N.  Y.  S.  530, 
reversing  166  N.  Y.  S.  119,  100 
Misc.  Eep.  493. 

Carrying  freight  on  railroad 
tracks  in  streets,  held  additional 
servitude.  Percy  v.  Lewiston  A. 
&  W.  St.  Ey.,  113  Me.  106,  93  Atl. 
43. 

Steam  railroad  is  additional  serv- 
itude. Turner  v.  North  Carolina 
Public  Serv.  Co.,  174  N.  C.  522,  98 
S.  E.  998. 

96  la  not  additional  servitude. 
Turner  v.  North  Carolina  Pub. 
Serv.  Co.,  174  N.  C.  522,  93  S.  E. 
998;  Kirkpatrick  v.  Piedmont 
Traction  Co.,  170  N.  C.  477,  87  S. 
E.  232. 

"li  abutting  owner  does  not  own 
the  fee  of  the  bed  of  the  street, 
a  surface  railroad  in  the  street 
does  not  take  his  property  and  any 
damage  which  may  be  caused  to 
his  property  is  damnum  absque  in- 
juria." Stanley  v.  Jay  St.  Con- 
necting E.  E.,  169  N.  Y.  S.  530, 
reversing  166  N.  Y.  S.  119,  100 
Misc.  Eep.  493. 

87  Additional  servitude.  Ee  Ely 
Ave.,  New  York  City,  150  N.  Y. 
S.  698,  88  Misc.  Eep.  320,  affirmed 
153  N.  Y.  S.  1049. 


98  Additional  servitude.  Ee  Ely 
Ave.,  New  York  City,  150  N.  Y. 
S.  698,  88  Misc.  Eep.  320,  afirmed 
153  N.  Y.  S.  1049. 

Subway  constructed  by  city.  Pea- 
body  V.  Boston,  220  Mass.  376,  107 
N.  B.  952. 

99  Sewers,  gas  and  water  pipes 
laid  by  city  on  land  taken  for 
street,  no  additional  compensation 
necessary.  Carpenter  v.  Lancaster, 
250  Pa.  541,  95  Atl.  702. 

Sewer  in  street,  held  not  an  ad- 
ditional servitude.  Carpenter ,  v. 
Lancaster  City,  67  Pa.  Super.  Ct. 
22. 

Use  of  street  to  supply  water  to 
town  residents  is  not,  so  as  to  en- 
title abutting  owner  who  owns  fee 
to  the  center  of  the  street  to  com- 
pensation. Beale  v.  Tacoma  Park, 
130  Md.  297,  100  Atl.  379. 

Water  pipes  and  sewers  in  an  al- 
ley are  not.  Manchester  v.  Clark- 
son,  195  Mich.  354,  162  N.  W.  115. 

Pipes,  sewers  and  subway  in 
streets,  held  no  additional  servi- 
tude. MacGinnis  v.  Marfboi^ough 
&  Hudson  Gas  Co.,  220  Mass.  575, 
108  N.  E.  364. 

1  Eeasonable  rules  as  to  street 
car  transfers  are  required.  Duke 
V.  Metropolitan  Street  Eailways 
Company,  166  Mo.  App.  121,  125, 
148  S.  W.  166. 
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§  1713.    Same — payments  in  advance. 

"It  is  fully  settled  by  tlie  authorities  that  a  gas  com- 
pany may  enforce  a  regulation  exacting  payment  in  ad- 
vance in  reasonable  amounts,  or  require  that  securities 
be  deposited."* 


XI.    CONTBAOTS   BETWEEN  GRANTEE  AND   MUNICIPALITY. 

§  1717.    In  general.* 

§  1718.    Power  to  make  contract — ^water  supply.* 


8  Collins  V.  Miami  County  Gas 
Co.  (Kan.  1919),  180  Pae.  769,  770, 
citing  §  1713,  vol.  4,  ante;  Union 
Light,  Heat  &  Power  Co.  v.  Mulli- 
gan, 177  Ky.  662,  197  S.  "W.  1081. 

Notes:  L.  E.  A.  1915  T,  1181; 
43  L.  E.  A.  (N.  S.)  €3;  31  L.  R.  A. 
(N.  S.)  319,  329;  19  L.  E.  A.  (N. 
S.)  693. 

4  In  making  a  franchise  contract 
the  municipality  acts  for  the 
private  benefit  of  itself  and  its  in- 
habitants, and  its  contracts  of  that 
character  are  governed  by  the  same 
rules  that  govern  contracts  of 
private  individuals.  Arkansas 
Light  &  Power  Co.  v.  Cooley  (Ark. 
1919),  211  S.  "W.  664,  666,  citing 
§  1717,   vol.   4,   ante. 

6  Power  to  contract  for  public 
water  supply  authorizes  a  provi- 
sional contract  with  the  water  com- 
pany promoters.  Belfast  v.  Bel- 
fast Water  Co.,  115  Me.  234,  98 
Atl.  738. 

Power  to  purchase  water  and 
light  plant  conferred  by  ehaiter. 
Backus  V.  Virginia,  123  Minn.  48, 
142  N.  W.  1042. 

' '  The  charter  of  an  Alabama  mu- 
nicipal corporation  containing  the 
usual   general   welfare   provisions. 


and  the  power  to  adopt  all  need- 
ful provisions  to  obtain,  a  water 
supply  for  the  city,  is  sufficient  to 
authorize  the  city  to  obtain  a 
water  supply  by  contracting,  as 
well  as  by  municipal  ownership 
and  operation,  though  no  specific 
power  to  obtain  it  by  contract  ap- 
pears in  the  charter."  Birming- 
ham Waterworks  Co.  v.  Birming- 
ham, 211  Fed.  497,  afdrmed  in  213 
Fed.  450.  ' 

Where  water  commissioners  are 
given  power  to  acquire  and  c'on- 
struot  water  works  to  supply  a  vil- 
lage with  water  it  may  contract 
for  an  additional  supply  of  water 
when  it  is  found  that  the  munici- 
pal plant  acquired  by  them  is  in- 
adequate. "The  purpose  of  the 
legislature  was  to  enable  the  de- 
fendant (village)  to  obtain  a  suf- 
ficient supply  of  pure  and  whole- 
some water. "  "  Power  sufficient  to 
authorize  a  municipality  to  pro- 
vide a  supply  of  water  or  light,  in 
the  absence  of  special  restrictions 
carries  with  it  the  authority  to 
make  a  proper  contract  with  an  in- 
dividual or  corporation  therefor." 

Drew  v.  White  Plains,  142  N.  T. 
S.  577,  157  App.  Div.  394. 
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§  1719.    Same — ^validity  of  contract.^ 

§  1721.    Same — construction  and  operation  of  contracts 
for  supply  or  service.' 

§  1723.    Same — ^rescission  or  modification  of  contract.' 


Xn.    BATES. 


a.  General  Consideration. . 
§  1729.    Incidental  charges  including  rent  for  meters." 


8  A  contract  between  a  city  and 
a  railroad  company  which  limits 
the  exercise  by  the  state  of  its 
police  power  is  void  as  against  pub- 
lic policy.  A  public  service  com- 
mission may  require  the  construc- 
tion of  a  subway  at  a  railroad 
crossing  to  meet  public  needs  and 
apportion  the  cost  thereof  between 
the  city  and  the  railroad  company 
irrespective  of  a  contract  between 
the  city  and  the  railroad  company 
in  regard  thereto.  State  ex  rel. 
Missouri,  K.  &  T.  Ey.  Co.  v.  Pub- 
lic Service  Comm.,  271  Mo.  270, 
197  S.  W.  56. 

If  a  contract,  considered  as  a 
whole  accomplishes  the  purposes 
for  which  it  was  authorized  it  can- 
not be  attacked  as  unlawful. 
Where  the  purpose  of  a  contract 
was  to  eliminate  grade  crossings 
and  extend  terminal  facilities  and 
such  was  the  effect  of  the  contract 
as  a  whole,  the  contract  cannot  be 
attacked  on  the  ground  that  cer- 
tain grade  crossings  were  not  elimi- 
nated. McCutcheon  v.  Terminal 
Sta.  Comm,  217  N.  T.  127,  111  N. 
E.  661,  aflarming  154  N.  T.  S.  711, 
168  App.  Div.  301,  in  considera- 
tion of  the  validity  of  specific  pro- 
visions of  a  contract  between  com- 


missioners and  railroad  companies 
under  powers  conferred  on  such 
commissioners. 

7  A  contract  between  a  munici- 
pality and  a  water  and  light  com- 
pany is  not  rendered  void  in  its 
entirety  by  reason  of  the  fact  that 
in  addition  to  contracting  lawfully 
for  a  supply  of  city  water  and 
lights  for  a  term  of  years,  it  also 
without  authority  sought  to  give 
the  grantee  an  exclusive  franchise 
for  supplying  water  and  lights  to 
the  inhabitants  of  the  city.  The 
fact  that  the  city  sought  without 
authority  to  make  the  franchise 
for  supplying  the  inhabitants  ex- 
clusive, does  not  render  other  Sep- 
arable features  of  the  contract 
void.  La  Follette  v.  La  FoUette 
Water  Co.,  252  Fed.  762,  so  hold- 
ing" in  a  suit  by  the  city  to  enforce 
specific  performance. 

8  As  other  contracts,  a  contract 
between  a  municipality  and  a  pub- 
lic service  company  may  be  modi- 
fied by  mutual  consent.  Arkansas 
Light  &  Power  Co.  v.  Cooley  (Ark. 
1919),  211  8.  W.  664,  666,  citing 
§1723,   vol.   4,   ante. 

•  Tipton  v.  Tipton  Light  & 
Heating  Co.,  176  Lowa  224,  236, 
157  N.  W.  844,  848,  quoting  with 
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b.  Power  to  Fix  Rates. 

§  1733.    Power  to  contract  as  to  rates  as  distinguished 
from  power  to  regulate  rates." 

§  1734.    Power  of  state  to  regulate  rates. 

The  regulation  of  rates  of  a  public  utility  is  an  in- 
herent attribute  of  sovereignty,  an  exercise  of  the  police 
power.^^ 


approval  all  of  §  1729,  vol.  4,  ante; 
Iowa  Ey.  &  Light  Co.  v.  Jones 
Auto  Co.,  182  la.  ^82,  987,  164  N. 
W.  780,  citing  §  1729,  vol.  4,  ante. 

10  Virginia-Western  Power  Co.  v. 
Commonwealth  (Va,  1919),  723, 
726,  citing  §  1733,  vol.  4,  ante; 
Benwood  v.  Public  Service  Com., 
175  W.  Va.  127,  83  S.  E.  295,  297. 

"A  distinction  must  be  kept  in 
mind  between  the  power  to  regu- 
late rates  and  the  power  to  con- 
tract as  to  rates.  The  regulation 
of  rates  for  public  service  belongs 
to  the  police  power  of  the  state, 
and  when  delegated  to  the  city,  it 
belongs  to  the  police  power  of  the 
city."  Tipton  v.  Tipton  Light  & 
Heating  Co.,  176  Iowa  224,  239, 
157  N.  W.  844. 

"There  is  a  well-defined  distinc- 
tion between  the  authority  of  the 
city  to  regulate  public  utility  rates 
from  time  to  time  and  the  author- 
ity to  fix  rates  by  contract  for  a 
definite  period."  State  ex  rel.  v. 
Billings  Gas  Co.,  55  Mont.  102, 
108,  173  Pae.  799,  citing  §  1733,  vol. 
4,  ante. 

"The  right  of  the  state  to  regu- 
late rates  by  compulsion  is  a  po- 
lice power,  and  must  not  be  con- 
fused with  the  right  of  a  city  to 
exercise  its  contractual  power  to 
agree  with   a  pubUo  service   com- 


pany upon  the  terms  of  a  franchise. 
The  exercise  of  a  power  to  fix  rates 
by  agreement  does  not  include  or 
embrace  any  portion  of  the  power 
to  fix  rates  by  compulsion. ' ' 
Woodburn  v.  Public  Service  Com., 
82  Or.  114,  161  Pac.  391,  395,  L.  ' 
B.  A.  1917C,  78,  Ann.  Cas.  1917E, 
996. 

11  Section  229C,  ante.  Hudson 
Water  Co.  v.  McCarter,  209  U.  S. 
349,  28  Sup.  Ct.  529,  52  L.  ed.  828, 
14  Ann.  Cas.  560;  Idaho  P.  &  L. 
0.  V.  Blomquist,  26  Idaho  222,  141 
Pac.  1083;  Yeatman  v.  Towers,  126 
Md.  513,  95  Atl.  158;  State  ex  rel. 
V.  Superior  Court,  67  Wash.  37, 
120  Pac.  861,  L.  B.  A.  19150,  287, 
Ann.  Cas.  1913D,  78;  Georgia  Bys. 
&  Power  Co.  v.  Georgia  B.  E.  Com. 
(Ga.  1919),  98  S.  E.  696,  698. 

"Bate-making  is  a  legislative 
act.  It  is  inherent  in  and  belongs 
primarily  to  the  legislature.  The 
rate-making  power  is  a  power  of 
government — a  police  power  of  the 
state."  Benwood  v.  Public  Serv- 
ice Com.,  175  W.  Va.  127,  83  S.  E. 
295,  296,  L.  B.  A.  1915C,  261. 

"The  power  to  fix  and  regulate 
rates  as  to  public  utilities  was  at 
common  law  one  inherent  in  the 
state.  Munn  v.  People,  69  111.  80. 
No  express  grant  was  necessary  to 
vest  it  in  the  legislature."    State 
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This  power  may  be  delegated  by  the  state  to  a  munici- 
pal corporation  to  be  exercised  over  public  service  com- 
panies operating  within  their  limits,"  but  it  can  be  so 
delegated  only  by  clear  and  express  terms,  and  all  doubts 
must  be  resolved  against  the  municipality.^* 

Telephone  &  Tel.  Co.  (Oolo.  1919), 
,184  Pae.  604,  607,  citing  §  1734,  vol. 
4,  ante;  Tipton  v.  Tipton  Light  & 
Heating  Co.,  176  la.  224,  227,  157 
N.  W.  844;  Joplin  v.  Wheeler,  173 
Mo.  590,  598,  158  S.  W.  924. 

"The  regulation  of  prices  to  be 
charged  by  a  corporation  intrusted 
vith  a  franchise  of  a  public  utility 
character  is  within  the  sovereign 
power  of  the  state  that  grants  the 
franchise  or  that  suffers  it  to  be 
exercised  within  its  borders,  and 
that  power  may  be  with  wisdom 
and  propriety  conferred  on  a  mu- 
nicipal corporation,  but  it  is  not 
a  power  appertaining  to  the  gov- 
ernment of  the  city  and  does  not 
follow  as  an  incident  to  a  grant  of 
power  to  frame  a  charter  for  a  city 
government."  State  ex  rel.  v. 
Missouri  and  Kansas  Tel.  Co.,  189 
Mo.  83,  100,  88  S.  W.  41. 

l3Benwood  v.  Public  Service 
Com.,  175  W.  Va.,  127,  83  S.  E. 
295,  296;  Woodburu  v.  Public  Serv- 
ice Com.,  82  Ore.  114,  161  Pac.  391, 
394,  L.  E.  A.  1917C,  78,  Ann.  Cas. 
1917E,  996. 

"The  state's  power  to  regulate 
by  compulsion  the  charges  of  pub- 
lic service  corporations,  is  one  of 
such  vast  and  increasing  impor- 
tance to  the  public  that  the  courts 
will  not  attribute  to  the  state  the 
intention  to  part  with  it,  or  to 
delegate  it,  unless  the  intention  is 
clearly  and  unmistaka;bly  ex- 
pressed." Charleston  Consol.  Ey. 
&  Lighting   Co.   v.   Charleston,  92 


Public  irtilities  Com.  v.  Quincy 
(111.  1919),  125  N.  E.  374. 

That  the  state  had  the  general 
power  to  regulate  rates  to  be 
charged  by  public  service  corpora- 
tions operating  under  a  franchise 
granted  either  by  the  state  or  a 
municipal  corporation  cannot  be 
questioned.  Joplin  v.  Wheeler,  173 
Mo.  App.  590,  598,  158  S.  W.  924. 

"Power  to  govern  men  and 
things  is  inherent  in  government 
and  when  an  owner  devotes  his 
property  to  a  use  in  which  the  pub- 
lic has  an  interest,  he  must  sub- 
mit to  be  regulated  and  controlled 
by  the  public  for  the  common  good. 
*  *  *  The  right  to  regulate  the 
rates  to  be  charged  by  a  public 
utility  inheres  in  the  power  to 
govern.  The  regulation  of  rates 
for  the  purpose  of  promoting  the 
health,  comfort,  safety  and  wel- 
fare of  society  is  an  exercise  of 
the  police  power,  and  is  therefore 
an  attribute  of  sovereignty." 
WoodlMirn  v.  Public  Service  Com., 
82  Or.  114,  161  Pac.  391,  393,  L. 
E.  A.  1917C,  78,  Ann.  Cas.  1917E, 
996. 

"The  power  is  an  attribute  of 
sovereignty  and  is  primarily  vested 
in  the  legislature,  which  has  the 
right  to  recall  it  at  any  time  from 
the  agency  to  which  it  has  been 
delegated."  Chicago  v.  O'Connell, 
278  ni.  591,  116  N.  E.  210;  Chi- 
cago V.  Dempey,  281  Hi.  257,  117 
N.  E.  1010. 

12  Denver    v.    Mountain    States 
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A  constitutional  provision,  in  substance,  that  the  legis- 
lature may  not  grant  the  right  to  construct  and  operate 
a  street  railroad  within  a  municipality  without  requir- 
ing the  consent  of  the  local  authorities  having  control 
of  the  streets  and  highways  proposed  to  be  occupied,  it 
has  been  held,  "is  simply  a  limitation  of  the  general 
powers  of  the  legislature,  and  in  one  particular  only." 
It  "does  not  by  implication  or  otherwise^  attempt  to 
divest  the  state  of  its  paramount  authority  and  control 
of  streets  and  highways. ' '  And  it  is  equally  clear,  more- 
over, that  it  does  not  deprive  the  legislature  of  the  power 
to  fix  rates  for  such  companies.'^* 

Of  course,  neither  the  state  nor  the  municipality  can 
fix  rates  relating  to  interstate  commerce,^*  but  the  state 
may  regulate  rates  within  its  borders  of  interstate  pub- 
lie  service  corporations." 

§  1735.    Same — delegation  to  a  commission. 
Power  to  regulate  rates  of  public  service  corporations 

S.  C.   127,  75  S.  E.  390,  391,  fol-  the    superior    rights    of   the    state 

lowing  Home  Telephone  &  Tel.  Co.  had     to     be    taken    into    account. 

V.  Los  Angeles,  211  TJ.  S.  265,  29  Such  rates  may  be  established  by 

Sup.  Ct.  50,  50  L.  ed.  176.  the    legislature    directly    or    indi- 

The  grant  of  the  city  must  be  rectly   through   a   commission   ere- 

clear  and  express.    "The  presump-  ated  by  it.    State  ex  rel.  v.  Geiger  • 

tion  is  against  exclusive  delegation  246  Mo.  74,  84,  85,  154  S.  W.  486 

of  the  legislature's  sovereign  rate-  l.  r.  a.  1916A,  1060. 
making  power   to    a   municipality.  14  Public  Utilities   Com.   v.   Chi- 

Unless   there  has  been   such  dele-  ^^^^^  ^  ^^gj  ^owns  Ey.  Co.,  275  111. 

gation  by  clear  and  express  terms  ggg^  ^^^  jj   j,    325^  330^  ^^^    Ca^_ 

the  power  it  reserved  in  the  state  ^g^^  ^^  g^^  approved  in  Chicago  v. 
which  can  exercise  it  at  such  times 
and  to  such  extent  as  may  be  found 
advisable."      Benwood    v.    Public 

Service  Com.,  175  W.  Va.  127,  83  „    ,^.     ^       „„^  tt   a    ini    in, 

S   E    295    297  ^*  Worthington,  225  U.  S.  101,  107, 

'Legislaiive  iate  will  supersede  a  ^6  L.  ed.  1004;  Louisville  &  N.  B. 

rate    established    by    contract    be-  0°-  v-  Eubank,  184  U.  S.  27,  46  L. 

tween    the    municipality    and    the  ®d-  ^1^- 

public    service    company,    because  18  Stone  v.  Farmers  Loan  &  Trust 

whBn   such   contract    was    entered  Co.,  116  U.  S.  307,  29  L.  ed.  636; 

into  the  liability  of  change  due  to  State     Public     Utilities     Com.     v. 
8McQ.— « 


O'Connell,  278  HI.  591,  116  N.  E. 
210,  213. 

16  Railroad   Commission   6f  Ohio 
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may  be  delegated  by  the  state  to  a  commission."  In  fixing 
rates  such  commission  merely  acts  for  and  in  behalf  of  the 
state. 

§  1736.    Power  of  municipality  to  regulate  rates. 

The  consideration  of  the  power  of  a  municipality  to 
regulate  rates  involves  two  distinct  propositions,  namely, 
(1)  either  as  a  part  of  the  license,  privilege  or  franchise 
to  use  the  streets,  or  otherwise,  can  a  municipality  enter 
into  a  binding  contract  with  a  public  service  company 
as  to  future  rates'?  and  (2)  can  a  municipality  against 
the  objection  of  the  public  service  corporation  or  the 
person  supplying  the  service,  or  of  the  patron  fix  the 
rates  of  the  company,  that  is,  has  a  municipality  power 
to  fix  rates  other  than  by  virtue  of  a  contract  ?  ^' 

The  first  question  is  treated  in  other  sections,"  and 
the  second  herein.     As  the  power  to  regulate  private 


Atchison,  T.  &  S.  F.  K.  Co.,  278 
111..  58,  72,  115  N.  E.  904. 

17  Florida.  State  v.  Florida  East 
Coast  B.  Co.,  69  Fla.  480,  68  So. 
729. 

Georgia.  Dawson  v.  Dawson  Tel. 
Co.,  137  Ga.  62,  72  S.  E.  508. 

Illinois.  State  Public  Utilities 
Com.  V.  Quincy  (111.  1919),  125  N. 
E.  374. 

Kansas.  State  ex  rel.  v.  Wyan- 
dotte County  Gas  Co.,  88  Kan.  165, 
affirmed  231  tl.  S.  622;  Emporia  v. 
Emporia  Tel;  Co.,  90  Kan.  118,  133 
Pac.  858;  State  v.  Flannelly,  96 
Kan.  372,  382,  152  Pac.  22. 

Missouri.  State  ex  rel.  v.  Public 
Service  Commission,  259  Mo.  704, 
168  S.  W.  1156;  Union  Electric 
Light  &  Power  Co.  v.  St.  Louis, 
253  Mo.  592,  161  S.  W.  1166. 

Ms,ssachusetts.  Board  of  Sur- 
vey of  Arlington  v.  Bay  State  St. 
By.,  224  Mass.  463,  113  N.  E.  273; 
Fall  City  v.  Public  Service  Com- 
mission, 228  Mass.  575,  117  N.  E. 
915,  917. 


Nebraska.  State  v.  Clarke,  98 
Neb.  566,  153  N.  W.  623. 

New  York.  Saratoga  Springs  v. 
Saratoga  Gas,  etc.,  Co.,  107  N.  Y. 
S.  341,  122  App.  Div.  203. 

Oregon.  Woodburn  v.  Public 
Service  Com.,  82  Or.  114,  161  Piac. 
391,  L.  B.  A.  1917  C,  98,  Ann.  Cas. 
1917  B,  496;  Gates  v.  Public  Serv- 
ice Com.,  86  Or.  442,  168  Pac.  939, 
67  Pac.  791. 

Washiiigton.  State  v.  Superior 
Court,  67  Wash.  37,  120  Pac.  861, 
L.  E.  A.  1915C,  287,  Ann.  Cas. 
1913  D,  78. 

United  States.  Portland  By. 
Light  &  Power  Co.  v.  Portland,  210 
Fed.  667. 

Constitution  of  Arizona  confers 
power  upon  commission.  State  v. 
Tucson  Gas,  E.  L.  &  P.  Co.,  15 
Ariz.  294,  138  Pac.  781. 

18  See  7  Fletcher,  Cyo.  Corpora- 
tions, §  4480. 

19  Sections  1737,  1737  A,  1737  B, 
1738  and  1739,  post;  §§  1737,  1738 
and  1739,  vol.  4,  ante. 
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property  devoted  to  public  use  is  vested  in  the  state, 
and  includes  the  power  to  regulate  rates,*"  obviously  such 
power  does  not  appertain  to  the  government  of  a  city; 
it  is  not  municipal  in  character;  nor  is  it  even  an  in- 
cident to  a  grant  of  authority  to  enact  or  amend  a  charter 
for  a  city  or  town.*^ 


20  Section  229  0,  ante;  §1734, 
ante,  §  1734,  vol.  4,  ante. 

21  Woodbum  v.  Public  Service 
Com.,  82  Or.  1141,  1€1  Pac.  391,  394, 
L.  E.  A.  1917  C,  98,  Ann.  Cas. 
1917  E,  996. 

If  the  power  is  not  granted,  a 
city  may  not  regulate  gas  rates,  as 
this  is  not  a  power  of  local  self- 
government.  Kalamazoo  v.  Titus 
(Mich.  1919),  175  N.  W.  480. 

"Until  the  adoption  of  our  Con- 
stitution in  1875  all  cities  in  the 
state  derived  their  charter  powers 
from  the  General  Assembly,  and 
therefore  whatever  was  contained 
in  a  city  charter  had  the  full  force 
of  a  legislative  enactment.  But 
under  that  Constitution  cities  of 
certain  descriptions  were  author- 
ized to  frame  their  own  charters. 
A  charter  framed  under  that  clause 
of  the  Constitution  within  the 
limits  therein  contemplated  has  the 
force  and  effect  equal  to  one 
granted  by  an  act  of  the  Legisla- 
ture.  ^ 

■  "But  it  is  not  every  power  that 
may  be  essayed  to  be  conferred  on 
the  city  by  such  a  charter  that  is 
of  the  same  force  and  effect  as  if 
it  were  conferred  by  an  act  of  the 
General  Assembly,  because  the  Con- 
stitution does  not  confer  on  the 
city  the  right,  in  framing  its  char- 
ter, to  assume  all  the  powers  that 
the  state  may  exercise  within  the 
city  limits,  but  only  powers  inci- 
dent  to   its  municipality,   yet  the 


Legislature  may,  if  it  should  see  fit 
confer  on  the  city  powers  not 
necessary  or  incident  to  the  city 
I  government.  There  are  govern- 
mental powers  the  just  exercise  of 
which  is  essential  to  the  happiness 
and  well  being  of  the  people  of  a 
particular  city,  yet  which  are  not 
of  a  character  essentially  apper- 
taining to  the  city  government. 
Such  powers  the  state  may  reserve 
to  be  exercised  by  itself,  or  it  may 
delegate  them  to  the  city,  but  un- 
til so  delegated  they  are  reserved. 
The  words  in  the  Constitution  '  may 
frame  a  charter  for  its  own  gov- 
ernment,' mean  may  frame  a  char- 
ter for  the  government  of  itself 
as  a  city,  including  all  that  is 
necessary  or  incident  to  the  gov- 
ernment of  the  municipality,  but 
not  all  the  power  that  the  state 
has  for  the  protection  of  the  rights 
and  regulation  of  the  duties  of  the 
inhabitants  in  the  city,  as  between 
themselves.  Nor  does  the  Consti- 
tution confer  unlimited  power  on 
the  city  to  regulate  by  its  charter 
all  matters  that  are  strictly  local, 
for  there  are  many  matters  local  to 
the  city,  requiring  governmental 
regulation,  which  are  foreign  to  the 
scope  of  municipal  government.  In 
none  of  the  cases  that  have  been 
before  this  court  bringing  into 
question  the  charters  of  St.  Louis 
and  Kansas  City  under  the  Consti- 
tution of  1875,  have  we  given  to 
this    constitutional    provision    any 
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Therefore,  it  is  settled  law  that  a  municipality  has 
no  power  to  fix  rates  for  public  service  otherwise  than 
by  contract  with  the  corporation  or  person  rendering 
the  service,^*  unless  the  power  to  do  so  has  been  dele- 
gated by  the  state  either  expressly  or  by  necessary  im- 
plication.^' 

Power  granted  to  municipalities  to  fix  by  ordinance 


broader  meaning  than  above  indjr 
eated."  St.  Louis  v.  Bell  Tel.  Co., 
96  Mo.  623;  State  ex  rel.  v.  Held, 
99  Mo.  353;  Kansas  City  ex  rel.  v. 
Searritt,  127  Mo.  646;  State  ex  rel. 
Subway  Co.  v.  St.  Louis,  145  Mo. 
551,  574;  Kansas  City  v.  Stegmiller, 

151  Mo.  189;  Toung  v.  Kansas  City, 

152  Mo.  661. 

"The  regulation  of  prices  to  be 
charged  by  a  corporation  intrusted 
with  a  franchise  of  a  public  utility 
character  is  within  the  sovereign 
power  of  the  state  that  grants  the 
franchise  or  that  suffers  it  to  be 
exercised  within  its  borders,  and 
that  power  may  be  with  wisdom 
and  propriety  conferred  on  a  mu- 
nicipal corporation,  but  it  is  not  a 
power  appertaining  to  the  govern- 
ment of  the  city  and  does  not  fol- 
low as  an  incident  to  a  grant  of 
power  to  frame  a,  charter  for  a  city 
government."  State  ex  rel.  v.  Mis- 
souri &  Kansas  Telephone  Co.,  189 
Mo.  83,  99,  100,  88  S.  W.  41. 

Municipality  has  no  power  to  fix 
the  prices  at  which  iee  shall  be 
sold  at  retail  in  the  city.  Greene 
V.  Cook,  219  Mass.  121,  106  N.  E. 
573,  576. 

'.'Under  the  guise  of  a  police 
power  cities  cannot  undertake  to 
determine  the  reasonableness  of 
rates  charged  by  public  service  cor- 
porations, nor  can  they  prescribe 
regulations  relating  to  the  facili- 
ties, service  and  business  of  such 


corporations,"  where  such  powers 
are  vested  in  a  state  commission. 
York  Water  Co.  v,  York,  250  Pa. 
115,  95  Atl.  396. 

Contra.  Under  the  Constitution 
of  Colorado,  Denver,  it  is  held,  may 
regulate  telephone  rates  within  the 
municipal  area,  on  the  ground  that 
such  regulation  is  "a  local  or  mu- 
nicipal matter."  "The  constitu- 
tional article  in  question  is  differ- 
ent from  the  so-called  'home-rule' 
provisions  in  the  constitutions  of 
other  states.  •  •  *  It  has  no 
counterpart  in  the  constitutions  of 
other  states.  In  other  states  the 
power  to  make  a  charter  for  'home 
rule'  cities  is  subject  to  the  con- 
stitution and  laws  of  the  state. 
With  us  the  only  constitutional  pro- 
vision that  may  affect  the  charter 
is  Article  20  and  legislative  acts 
in  conflict  with  the  charter  provi- 
sions enacted  in  pursuance  of  Ar- 
ticle 20  have  no  force  and  effect 
within  the  municipality."  Den- 
ver V.  Mountain  States  Telephone . 
Co.  (Colo.  1919),  184  Pae.  604,  607, 
608. 

22  Section  1738,  post;  §1738,  vol. 
4,  ante. 

Statute  authority,  held  gave  city 
power  to  fix  gas  rates  for  ten  years 
in  franchise  contract  with  public 
service  company.  Hillsdale  Gas- 
light Co.  v.  HiUsdale,  258  Fed.  (D. 
C.)  485,  488. 

23  Iowa.    Tipton  v.  Tipton  Light 
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the  charges  for  telephone  service  ''within  their  corpo- 


&  Heating  Co.,  176  la.  224,  157  N. 
W.  844. 

Kentucky.  United  Fuel  &  Gas 
Co.  V.  Commonwealth,  159  Ky.  34, 
166  S.  W.  783. 

New  York.  Public  Service  Com. 
V.  Westchester  St.  E.  Co.,  206  N.  Y. 
209,  99  N.  E.  536,  affirming  135  N. 
Y.  8.  1138,  151  App.  Div.  914. 

West  Virginia.  St.  Mary's  v. 
Hope  Natural  Gas  Co.,  71  W.  Va. 
76,  76  S.  E.  841,  43  L.  E.  A.  (N. 
6.)  994. 

United  States.  Iowa  Tel.  Co.  v. 
Keokuk,  226  Fed.  82,  101;  Cumber- 
land Tel.  &  Tel.  Co.  v.  Memphis, 
200  Fed.  657. 

Section  1736,  vol.  4,  ante. 

Water  board  has  power  to  fix 
water  rates.  New  Orleans  Tax- 
payers Protective  Ass'n  v.  New 
Orleans  Sewerage  &  Water  Board, 
132  La.  839,  61  So.  843. 

Village  board  of  water  commis- 
sions has  power  to  fix  the  water 
rents  and  to  collect  the  same.  Lib- 
erty v.  Newkirk,  137  N.  Y.  S.  494, 
77  Misc.  Eep.  214. 

By  statute  cities  may  regulate 
from  time  to  time  the  price  gas 
companies  may  charge  for  gas  for 
lighting  or  fuel  purposes.  Newark 
Natural  Gas  &  Fuel  Co.  v.  Newark, 
92  Ohio  393,  111  N.  E.  150,  afdrm- 
ing  3  Ohio  App.  383,  35  Ohio  Cir. 
Ct.  E.  94. 

Express  power;  may  fix  by  ordi- 
nance. Home  Tel.  Co.  v.  Carthage, 
235  Mo.  644,  139  S.  W.  547,  48  L. 
E.  A.  (N.  S.)  1055,  Ann.  Cas.  1912D, 
301.  But  power  was  subsequently 
withdrawn  by  statute  creating 
pubUe  service  commission  for  the 
state. 


Must  be  conferred  by  constitu- 
tional or  legislative  authority.  Vir- 
ginia-Western Power  Co.  v.  Com- 
monwealth (Va.  1919),  99  S.  E.  723. 

Power  conferred.  Mutual  Elec- 
tric Co.  V.  Pomeroy  (Ohio  1919), 
124  N.  E.  58. 

"The  municipal  authorities  of 
this  state  have  never  been  clothed 
with  power  to  fix,  by  binding  con- 
tract, rates  for  any  definite  term  of 
years."  State  Public  Utilities 
Com.  V.  Quincy  (HI.  1919),  125  N. 
E.  374. 

Municipality  denied  power  to  fix 
the  rates  of  fares  on  street  railway 
which  it  had  constructed.  Georgia 
Ey.  &  Power  Co.  v.  Georgia  Eail- 
road  Com.  (Ga.  1919),  98  S.  E.  696, 
701,  citing  §  353,  vol.  1,  ante.  (Mc- 
Quillin,  Mun.  Ord.  §  48.) 

A  city  has  power  when  author- 
ized by  the  constitution  or  statute 
to  contract  for  the  rendering  of 
public  service  by  individuals  or 
private  corporations,  and  in  such 
contract  fix  the  rates,  to  be  charged 
for  such  service.  Watertown  v. 
Watertown  Light  &  Power  Co.  (S. 
D.  1919),  173  N.  W.  739. 

"Beyond  ^11  doubt  it  is  now,  and 
we  may  say  always  has  been,  the 
universal  holding  of  the  courts  that 
a  municipality  has  no  'power  to 
agree  upon  rates  or  charges  by 
public  service  corporations  unless 
the  power  to  make  such  a  contract 
was  expressly  granted  by  legisla- 
tive act,  or  the  power  to  make  such 
contract  can  be  held  to  be  indis- 
pensable to  the  exercise  of  powers 
which  have  been  expressly  granted. 
It  cannot  be  denied  that  the  court 
have  applied  this  rule  with  the  ut- 
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rate  limits,"  is  manifestly  restricted  to  telephone  service 
within  the  municipal  area.*** 

The  general  rule  usually  enforced  is  that  when  the 
limits  of  a  municipality  are  extended  all  ordinances  and 
contracts  of  a  ge:peral  character,  in  the  absence  of  a  spe- 
cial provision  to  the  contrary,  are  simultaneously  ex- 
tended over  and  become  operative  in  the  added  territory, 
and  such  territory  becomes  subject  to  the  burdens  and 
entitled  to  the  same  privileges  as  that  within  the  original 
limits.''* 

Accordingly  it  was  held  that  where  a  general  ordi- 
nance fixing  water  rates  for  a  public  service  corpora- 
tion was  in  force  in  a  city,  such  rates  would  apply  to 
annexed  territory,  though  different  rates  fixed  by  pri- 
vate contract  were  in  force  in  such  territory  before  it 
was  annexed.*^ 

On  the  contrary,  the  same  court  later  held  that  an 
ordinance  fixing  a  rate  for  a  water  supply  to  a  patron 
beyond  the  city  limits  would  continue  in  force  after  the 
patron  was  included' within  the  city  upon  extension  of 

most  strictness. ' '     Ottumwa  By.  &  the  ordinance  does  not  include  such 

Light  Co.  V.   Ottumwa   (la.   1919),  service,   and    the    subscriber   could 

173  N.  W.  270,  272.  not  legally  be  charged  a  higher  rate 

Where  it  is  doubtful  as  to  power  for    city   service    because    of   free 

of   municipality    to    fix    rates,   the  service  outside.    Neither  should  the 

power  will  be  denied.    State  ex  rel.  cost    of    serving    subscribers    with 

V.    Bailroad    Commissioners    (Fla.  city  service  be  burdened  with  addi- 

1920),  84  So.  444,  447;  State  ex  rel.  tional  and  more  expensive  appara- 

V.  Burr  (Fla.  1920),  84  So.  61,  70.  tus  and  facilities  made  necessiiry 

24  Therefore,  evidence  tending  solely  by  reason  of  the  extension  of 
to  show  a  large  amount  of  free  the  telephone  plan  for  business  eon- 
service  afforded  to  resident  sub-  neetions  beyond  the  limits  of  the 
scribers  with  persons  outside  of  the  city.  Home  Telephone  Co.  v.  Car- 
city  limits  and  in  neighboring  thage,  235  Mo.  644,  656,  657,  139 
towns  was  held  not  relevant  to  the  S.  W.  547,  48  L.  B.  A.  (N.  S.)  1055, 
issue  of  the  reasonableness  of  the  Ann.  Cas.  1912D,  301. 
rates  provided  by  the  ordinance  for  26  Section  293,  ante;  §293,  vql. 
service  which  was  wholly  within  1,  ante;  §  657,  ante;  §657,  vol.  2, 
the    city.      The    company    was    as  ante. 

much  entitled  to  remuneration  for  26  State  ex  rel.  v.  Geiger,  246  Mo. 

service  extending  beyond  the  city  74,   84,   154   S.   W.   486,   L.   E.  A. 

limits   as   for   service   within,   but  1916A,   1062,   1071   (annotation). 
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its  limits ;  that  tlie  extension  would  not  affect  an  existing 
private  contract  which  was  not  subject  to  regulation  by 
ordinance  at  the  time  it  was  made."'' 

A  state  law  granting  power  to  a  municipal  corporation 
to  fix  rates  of  public  utilities  operating  within  their 
limits  may  be  repealed  by  a  subsequent  law,  as  oub  creat- 
ing a  public  service  commission  in  which  is  vested  power 
to  regulate  rates."* 


§  1737.    Regulation  of  rates  must  not  impair  obligation 
of  contract."' 

The  main  question  therefore  is :    Did  the  state  or  mu- 
nicipality have  power  to  make  a  contract  as  to  rates  to 


27  state  ex  rel.  v.  Eastin,  270  Mo. 
193,  192  S.  W.  1006  (set  out  in 
§  1737  post). 

28  Union  Electric  Light  &  Power 
Co.  V.  St.  Louis,  253  Mo.  592,  161 
S.  W.  1166. 

See  §  229D,  ante. 

29  Atlantic  Coast  El.  R.  Co.  v. 
Public  Utility  Board,  98  N.  J.  L. 
407,  99  Atl.  395;  North  Wildwood 
V.  Public  Utility  Com 'rs,  88  N.  J. 
L.  81,  95  Atl.  749;  Public  Service 
Ey.  Co.  V.  Public  Utility  Board, 
85  N.  J.  L.  123,  88  Atl.  818;  Co- 
lumbus Ey.  Power  &  Light  Co.  v. 
Columbus,  249  U.  S.  399,  39  Sup. 
Ct.  349;  Virginia-Western  Power 
Co.  V.  Commonwealth  (Va.  1919), 
99  S.  E.  723,  726,  citing  §  1733,  vol. 
4,  ante;  Central  Union  Tel.  Co.  v. 
Indianapolis  Tel.  Co.  (lud.  1920), 
126  N.  E.  628. 

' '  The  granttng  of  a  f ranclus*  fix- 
ing a  maximum  rate  is  a  contract, 
and  when  the  franchise  itself  does 
not  reserve  to  the  city  future  con- 
trol of  the  rates  to  be  fcharged  for 
service,  or  the  constitution  or  stat- 
ute under  which  the  city  acted  in 
granting  the  franchise  does  not  re- 


serve to  such  city  future  control 
over  such  rates,  including  the 
power  to  change  the  same,  such 
franchise  becomes  a  binding  con- 
tract no  more  subject  to  impair- 
ment than  would  be  the  contract  of 
individuals.  Such  a  contract  could 
not  be  impaired  by  amendment  of 
the  constitution,  nor  by  a  change 
of  the  statutory  law,  nor  by  the 
fact  that  the  city  becomes  organ- 
ized under  general  laws  or  under 
a  new  special  charter."  Water- 
town  v.  Watertown  Light  &  Power 
Co.  (S.  D.  1919),  173  N.  W.  739. 

"If  the  state  or  a  municipality 
has  fixed  the  rates  to  be  charged  by 
a  public  service  company,  so  as  to 
constitute  a  contract  with  the  com- 
pany, and  such  a  contract  is  within 
the  power  of  the  state  or  munici- 
pality, and  no  authority  to  repeal, 
amend  or  change  the  rates  has 
been  reserved  either  expressly  or 
by  virtue  of  existing  constitutional 
or  statutory  provisions,  such  con- 
tract is  protected  by  the  contract 
clause  of  the  federal  constitution 
and  cannot  be  impaired  by  subse- 
quently changing  the  rates.     This 
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operate  without  change  during  its  existence  unless  modi- 
fied by  consent?  This  question  may  be  divided:  First, 
is  there  a  valid  contract  as  to  rates,  whose  obligation 
is  capable  of  impairment?  and  second,,  if  such  contract 
exists,  does  the  regulation  involved,  in  fact,  constitute 
such  impairment?  Concerning  the  first,  an  enforceable 
contract  as  to  rates  may  arise  (1)  from  the  terms  of 
the  charter  of  the  corporation,  or  (2)  from  the  terms  of 
the  license,  privilege  or  right  or  franchise  to  use  the 
streets  granted  to  the  public  service  company' by  the 
local  authorities.  Relating  to  whether  a  contract  as  to 
rates  was  created  by  the  grant  of  the  local  authorities 
to  use  the  streets  and  public  ways,  two  questions  press 
for  solution,  namely,  (1)  Did  the  state  delegate  to  the 
municipality  the  power  in  granting  the  terms  and  con- 
ditions as  to  the  occupancy  of  the  streets,  etc.,  to  fix  the 
rates  so  as  to  create  a  contra:ct  as  to  them  beyond  the 
power  of  the  state  to  change;  that  is,  does  the  power 
to  name  terms  and  conditions,  include  the  power  to  make 
a  contract  as  to  rates,  which  cannot  be  changed  even 
by  the  sovereign  power  of  the  state  in  the  public  inter- 
est? and  (2)  Does  the  grant  of  the  local  authorities  in 
fact  fix  a  rate  which  cannot  be  changed? 

A  municipality  acting  on  its  proprietary  side  as  a 
business  corporation,  if  the  state  does  not  interpose, 
may  contract  as  to  rates  which  will  bind  it  and  a  public 
service  company,  but  if  it  acts  by  virtue  of  its  delegated 
powers  as  a  governmental  instrumentality  or  agent  of 
the  state,  etc.,  the  ordinance  is  legislative  in  character, 
and  is  not  impairing  the  obligation  of  a  contract." 

A  municipality  may  make  a  binding  contract  as  to 
rates,  at  least  so  far  as  the  public  service  corporation  is 
concerned,  although  it  has  no  power  to  make  a  contract 
as  to  rates  which  will  bind, the  siate.'^ 

Thus  exclusive  control  of  a  city  over  its  streets  for 

rule   has   frequently   been    applied  corporations."      7    Fletcher,    Cyc. 

to    the    rates    of    street    oar    com-  Corp.,  §  4488. 

panics,  gas  companies,  water  com-  80  7  Fletcher,  Cyc.  Corp.,  §  4494. 

panics,    and    other   public    service  81  7  Fletcher,  Cyc.  Corp.,  §  4490. 


§  1737]  Regulating  Rates  :  Conteaot  Obligations,     7629 

specified  purposes  with  authority  to  grant  right  of  user 
to  public  service  corporations  was  held  sufficient  au- 
thority to  support  a  coijtract  between  such  a  corporation 
and  the  city,  but  that  such  contract  would  not  bar  the 
state  from  exercising  its  power  of  regulation.^^ 

A  statute  empowering  a  municipality  to  grant  by  ordi- 
nance only  street  railway  franchises,  it  has  been  held,  is 
not  a  grant  of  power  to  prescribe  rates  of  fare  that  can- 
not be  changed  (increased)  thereafter  by  the  state 
through  a  public  service  commission.^' 

If  the  regulation  of  rates  is  to  be  considered  a  sover- 
eign power,  a  branch  of  the  police  power  of  the  state, 
as  is  usually  held,'*  it  follows  that  such  power  cannot 
be  abrogated  by  contract  or  otherwise.'* 

Express  power  to  regulate  rates  conferred  upon  a  mu- 
nicipality by  statute  cannot  be  abrogated  by  the  city  by 
contract,  that  is,  it  cannot  by  contract  divest  itself  of 
such  power.'^ 

Under  a  statute  conferring  power  upon  municipalities 
"to  prescribe  and  fix  maximum  rates  and  charges,"  and 
"at  all  times  during  the  existence"  of  the  franchise 
grant,  to  "have  the  right  by  ordinance  to  fix  a  reason- 
able schedule  of  maximum  rates  to  be  charged,"  a  munici- 
pality, it  has  been  held,  has  no  power  to  contract  as  to 

SZWinfield  v.  Public  Service  cannot  be  bargained  away  by  con- 
Commission  (Ind.  1918),  118  N.  E.  tract  or  otherwise,  although  it  is 
531.  doubtful  if  there  is  any  late  well- 

83  Denver  v.   South  Platte  Bail-  considered  case  so  holding,  and  the 

way    Co.    V.    Englewood,    62    Colov  authorities  to  the  contrary  are  so 

229,  161  Pac.  151,  P.  IT.  E.  1916E,  numerous  that  such  other  decisions 

134,  4  A.  L.  R.  956,  following  Home  must  be   considered  as  not   repre- 

Tel.  &  Tel.  Co.  v.  Los  Angeles,  211  senting  the  present  law  even  in  a 

U.  S.  265,  29  Sup.  Ct.  50,  53  L.  ed.  particular  jurisdiction. ' '    7  Fletch- 

176.  er,   Cyc.  Corp.,   §4489. 

34  See  cases  in  subsequent  notes  86  Ft.  Smith  Light  &  Traction 
of  this  section.  Co.  v.  Ft.  Smith,  202  Fed.  581,  eit- 

35  ' '  There  is  some  authority,  ing  as  authority  Cedar  Eapids  Gas 
however,  for  the  proposition  that  Light  Co.  v.  Cedar  Eapids,  223  U. 
the  regulation  of  rates  is  sueh  an  S.  655,  56  L.  ed.  594. 

exercise  of  the  police  power  that  it 
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rates  so  as  to  preclude  the  state  or  municipality  from 
changing  the  rate  thereafter.''' 

The  state  or  municipality  may  modify  a  contract  as 
to  rates  between  a  public  service  compalny  and  its  pa- 
trons, without  impairing  the  obligations  of  contracts,*' 
since  the  fixing  of  rates  is  an  exercise  of  the  police  or 
governmental  power  which  supersedes  private  contracts 
fixing  such  rates,  and  all  private  contracts  are  neces- 
sarily made  subject  to  the  proper  exercise  of  such  power.'* 


37  Wyandotte  County  Gas  Co.  v. 
Kansas,  231  U.  S.  622,  58  L.  ed. 
404,  affirming  88  Kan.  165,  127  Pac. 
639. 

As  the  police  power  cannot  be 
contracted  away  a'  state  commis- 
sion may  change  the  rate  for  water 
hydrants  fixed  by  ordinance.  State 
ex  rel.  v.  Public  Service  Com.,  275 
Mo.  201,  204  S.  W.  497. 

38  United  States.  Portland  Ry. 
L.  &  P.  Co.  V.  Portland,  200  Fed. 
890. 

California.  Limoneira  Co.  v. 
Eailroad  Com.,  174  Cal.  232,  238, 
162  Pac.  1033;  Pinney  &  Boyle 
Co.  V.  Los  Angeles  Gas  &  El.  Corp., 
168  Cal.  12,  141  Pac.  620,  L.  R.  A. 
1915C,  282,  Ann.   Cas.  1915D,  471. 

Georgia.  Union  Dry  Goods  Co. 
V.  Public  Service  Corp.,  142  Ga. 
841,  83  S.  E.  946,  L.  R.  A.  1916E, 
358. 

Maryland.  Yeatman  v.  Towers, 
126  Md.  513,  95  Atl.  158. 

Missouri.  State  v.  Geiger,  246 
Mo.  74,  154  S.  W.  486,  L.  E.  A. 
1916A,  1060. 

Nebraska.  McCook  Irrigation  & 
W.  P.  Co.  V.  Burtless,  98  Neb.  141, 
152  N.  W.  334,  L.  R.  A.  1915D, 
1205,  P.  U.  E.  1915C,  587. 

Texas.  Southwestern  Tel.  &  Tel. 
Co.  V.  Dallas  (Tex.  Civ.  App.),  131 


S.  W.  80,  104  Tex.  114,  134  8.  W. 
321. 

West  Virginia.  Benwood  v.  Pub- 
lic Service  Com.,  75  W.  Va.  127,  83 
S.  E.  295,  L.  E.  A.  1915C,  261. 

Wisconsin.  Minneapolis,  St.  P. 
&  S.  S.  M.  E.  Co.  V.  Menasha 
Wooden  Ware  Co.,  159  Wis.  130, 
150  N.  W.  411,  L.  R.  A.  1915F,  732. 

39  Illinois.  Hite  v.  Cincinnati, 
Indianapolis  &  W.  E.  Co.,  284  111. 
297,  119  N.  E.  904. 

Massachusetts.  Arlington  Board 
of  Survey  v.  Bay  State  St.  E.  Co., 
224  Mass.  463,  113  N.  E.  273. 

Missouri.  State  v.  Geiger,  246 
Mo.  74,  154  S.  W.  486,  L.  E.  A. 
1916A,  1060. 

New  Jersey.  Erie  E.  Co.  v.  Pub- 
lic Utility  Comrs.,  89  N.  J.  L.  57, 
98  Atl.  13. 

United  States.  Chicago  &  Alton 
R.  Co.  v.  Traubarger,  238  U.  S.  67, 
35  Sup.  Ct.  678,  59  L.  ed.  1204; 
Louisville  &  N.  R.  R.  v.  Mottley, 
219  U.  S.  467,  31  Sup.  Ct.  265,  57 
L.  ed.  297,  34  L.  R.  A.  (N.  S.) 
671;  Portland  R.  L.  &  P.  Co.  v. 
R.  E.  Com.,  229  U.  S.  397,  33  Sup. 
Ct.  820,  57  L.  ed.  1248;  Hudson 
Water  Co.  v.  McCarter,  209  U.  S. 
349,  28  Sup.  Ct.  529,  52  L.  ed.  828, 
14    Ann.    Cas.    560;    Puget    Sound 
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Under  a  law  declaring  that ' '  when  water  shall  be  taken 
by  private  individuals  from  any  water  works  not  owned 
by  the  city,  the  mayor  and  common  council  shall  have 
the  right,  by  ordinance,  from  time  to  time,  to  fix  rates  to 
be  charged  therefor, "  it  is  elemental  that  a  public  water 
company  is  to  be^held  to  have  contracted  with  the  city 
"with  full  imputed  knowledge  of,  and  subject  in  all  ways 
to  all  of  the  powers  and  restraints  connoted ' '  by  the  law, 
and  that  it  is  bound  thereby  just  as  fully  as  if  the  pro- 
visions of  the  law  were  written  at  large  in  its  fi^anchise 
contract  with  the  city,  and  therefore,  no  reduction  of 
rates  would  amount  to  a  violation  of  the  obligation  of 
a  special  contract  between  the  water  company  and  a  con- 
sumer who  stands  in  exact  equality  with  the  other  con- 
sumers. But  it  has  been  ruled  that  an  independent  con- 
tract of  a  public  utility  (which  has  a  franchise  contract 
with  the  city  to  furnish  water  to  its  inhabitants)  to  fur- 
nish water  at  higher  rates  to  a  consumer  outside  of  the 
city  limits,  running  for  a  limited  and  reasonable  term, 
based  upon  a  valuable  consideration,  not  paid  by  city 
consumers  in  which  the  consumer  does  not  reserve  to 
himself  any  right  of  regulation  and  is  not  authorized 
by  any  statute  to  regulate  rates,  is  not  abrogated  or 
impaired  by  the  extension  of  the  city  limits  so  as  to 
include  such  consumer.*" 

A  reservation  in  the  constitution  or  a  statute  to  regu- 
late rates  in  force  when  the  contract  as  to  rates  was 
made,  operates  so  that  no  impairment  occurs  on  a  change 
of  rates." 

Traction,  etc.,  Co.  v.  Reynolds,  223  41  Louisville  &  N.  E.  Co.  v.  Gar- 
Fed.  371.  rett,  231  U.  S.  298,  58  L.  ed.  229, 

Washington.    State  ex  rel.  v.  Su-  affirming  186  Ted.  176;  Pocatello  v. 

perior  Court,  67  Wash.  37,  120  Pae.  Murray,  21  Idaho  180,  120  Pac.  812, 

861,  L.  E.  A.  1915C,  287,  Ann.  Cas.  affirmed  226  U.  8.   318,  57  L.   ed. 

1913C,  78.  239;    State    v.    Superior   Court,   67 

40  State  ex  rel.  v.  Eastin,  270  Mo.  Wash.  37,  120  Pae.   861,  L.  E.   A. 

193,  202-209,  192  S.  W.  1006,  over-  1915C,  287,   Ann.   Cas.   1913D,   78; 

ruling  State  ex  rel.  v.  Geiger,  246  Arkadelphia  El.  Light  Co.  v.  Arka- 

Uo.   74,  154  S.  W.   486,  L.  E.  A.  delphia,    99   Ark.    178,    137   S.   W. 

1916A,  1060.  1093;    Iowa    Ey.    &    Light    Co.    v. 
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§  1737a.    Same — ^power  of  state  to  change  rates  fixed  by 
municipal  grant  and  franchise.*^ 

Where  a  city  gi-anted  a  telephone  francMse  and  lim- 
ited therein  the  rates  to  be  charged  for  service,  and  sub- 
sequently the  state  enacted  a  public  service  commission 
law  to  regulate  the  service  and  rates  of  all  public  utilities 
operating  in  the  state,  the'commission  created  by  such 
act  and  vested  with  such  power,  it  was  held,  could'  change 
the  rates  specified  in  such  franchise,  by  increasing  or 
lowering  them  without  impairing  the  obligation  of  a  con- 
tract. The  state  in  the  enactment  of  the  regulatory  stat- 
ute merely  exercised  its  undoubted  police  power,  an 
attribute  of  sovereignty,  and  this  possibility  was  neces- 
sarily implied  ia  the  terms  of  the  franchise.** 


i 

Jones  Auto  Co.,  182  Iowa  982,  164 
N.  W.  780. 

42  In  one  sense  an  ordinance  em- 
bodying a  municipal  consent  upon 
certain  terms  to  a  franchise, 
whether  the  general  franchise  to 
be  a  corporation  or  the  special 
franchise  to  use  the  public  streets, 
may  be  called  a  contract,  accurate- 
ly enougb  for  practical  purposes, 
since  it  constitutes  an  enforceable 
agreement.  It  is,  however,  ordi- 
narily an  agreement  of  a  peculiar 
kind.  "The  truth  is  an  ordinance 
of  this  kind  is  a  grant  upon  condi- 
tion rather  than  a  contract."  In 
that  case  it  was  held  that  the  pub- 
lie  utility  commission  had  power 
to  increase  rates.  CoUingswood 
Sewerage  Co.  v.  CoUingswood,  92 
N.  J.  L.  509,  102  Atl.  901. 

48  "  If  the  franchise  is  deemed  to 
be  a  contract  between  the  city  and 
the  telephone  eompa.ny,  then  the 
mere  fact  that  it  was  made  prior  to 
the  enactment  of  the  public  utility 
statute  and  before  the  state  at- 
tempted to  regulate  the  rates,  does 
not  debar  the  state  from  increasing 


rates  fixed  in  the  contract  between 
the  parties,  for  the  reason  that  the 
law  wrote  into  a  stipulation  by  the 
city  that  the  state  could,  at  any 
time,  exercise  its  police  powers  and 
change  the  rates;  and  therefore, 
when  the  state  does  exercise  its 
police  power  it  does  not  work  an 
impairment  of  any  obligation  of 
the  contract.  The  immediate  par- 
ties to  the  franchise  must  contract 
with  reference  to  the  right  of  the 
government  to  exercise  its  inherent 
authority.  The  government  can- 
not by  contract  forestall  the 
resuscitation  of  a  dormant  police 
power  by  the  government;  and 
therefore  unless  the  state  actually 
divested  itself  of  the  right  to  exer- 
cise its  police  power,  the  agree- 
ment by  which  the  city  and  com- 
pany specified  the  rates  was  made 
subject  to  the  right  of  the  state  to 
change  them."  Woodbum  v.  Pub- 
lic Service  Commission,  82  Or.  114, 
161  Pac.  391,  L.  E.  A.  1917C,  98, 
Ann.  Cas.  1917E,  996. 

A  like  case  is  Fulton  v.  Public 
Service  Com.,  275  Mo.  67,  71,  204 
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§  1737b.    Same — same — urates  as  condition  to  local  con- 
sent to  operate  in  streets. 

Many  constitutions  forbid  the  legislature  from  grant- 
ing the  right  to  construct  and  operate  a  street  railroad 
within  any  city,  town,  village,  or  in  any  public  highway, 
but  require  as  a  condition  to  such  construction  and  oper- 
ation, the  consent  of  the  local  authorities  having  control 
of  the  street  or  highway  proposed  to  be  occupied  by 
such  railroad.** 

Notwithstanding  such  provision,  it  has  been  expressly 
held  in  Missouri  that  after  the  consent  of  the  local  author- 
ities has  been  given  to  the  construction  of  a  street  rail- 
road on  the  express  condition  that  specified  rates  of  fare 
should  be  charged,  it  was  within  the  power  of  the  legisla- 
ture to  confer  authority  upon  a  state  commission  to  in- 
crease or  decrease  the  rates  of  fare  fixed  in  the  municipal 
grant  or  franchise  by  formal  ordinance  accepted  by  the 
company.  The  constitutional  grant  to  the  municipality  to 
give  or  withhold  its  consent  was  held,  in  effect,  not  to  in- 
clude the  condition  as  to  rates  of  fare,  since  such  condi- 
tion in  the  franchise  ordinance  is  held  subject  to  the 
state's  police  power  which  by  express  constitutional  man- 
date cannot  in  any  manner  be  abridged.  Whether  the 
power  to  impose  the  condition  as  to  rates  emanated  from 
the  constitution,  the  municipal  charter  giving  the  city  con- 
trol over  its  streets  within  its  limits,  or  from  the  public 
policy  of  the  state  the  court  did  not  determine. 

It  was  recognized  that  the  municipality  had  the  abso- 
lute and  exclusive  authority  to  grant  or  withhold  its  con- 

S.  W.  S&S,  approving  State  ex  rel.  be  changed   (increased)   thereafter 

V.   Public    Service   Com.,   275   Moi  hj  the  state  by   a  public  service 

201,  204  8.  W.  497,  and  overruling  commission.  Denver  &  South  Platte 

State  ex  rel.   v.  Laclede   Gaslight  Ky.    Co.    v.    Bnglewood,    62    Colo. 

Co.,  102  Mo.  472,  in  so  far  as  it  229,  161  Pae.  151,  P.  U.  E.  1916E, 

conflicts  with  the  latter  ease.  134,  4  A.  L.  E.  956,  following  Home 

Statute    empowering    a    city    to  Telegraph -&  Telephone  Co.  v.  Los 

grant  a  street  railway  franchise  by  Angeles,  211  U.  S.  265,  29  Sup.  Ct. 

ordinance  only  is  not  authority  to  50,  53  L.  ed.  176. 

prescribe  rates  of  fare  that  cannot  44  Section  185,  ante. 
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sent  to  construct  and  operate  the  railroad ;  that  the  police 
power  is  always  subject  to  the  rule  that  the  legislature 
may  not  exercise  any  power  that  is  expressly  or  impliedly 
forbidden  by  the  constitution,  but  it  was  held  that  the 
provision  of  the  constitution  as  to  local  consent  had  no 
application.  The  constitutional  provision  as  to  consent, 
it  was  held,  did  not  confer  authority  upon  the  city  to  pre- 
scribe the  terms  and  conditions  upon  which  the  street 
railroad  might  be  constructed  and  operated,  much  less 
the  power  to  fix  the  fares.  The  court  declined  to  rule  that 
the  city  in  giving  such  consent  might,  as  a  condition,  pre- 
scribe the  fares  to  be  charged,  but  stated  that  the  law  so 
far  declared  in  Missouri  was  that  because  the  city  could 
altogether  deny  a  street  railroad  company  the  right  to 
operate  its  roads  within  the  corporate  limits  the  city  had 
the  right  to  dictate  the  terms  and  conditions  upon  which 
the  road  should  be  operated.  The  court  declared  that  no 
decision  had  gone  further.  However,  it  was  pointed  out 
that  the  power  to  dictate  the'  terms  and  conditions  is  not 
conferred  by  the  constitution,  relating  to  giving  consent, 
but  rests  upon  the  ground  that  because  the  city  had  the 
absolute  and  exclusive  right  to  exclude  the  roads  from  the 
city  entirely  it  might  admit  them  upon  such  terms  and 
conditions  as  it  deemed  proper ;  that  the  greater  power  to 
exclude  them  included  the  incidental  right  to  admit  them 
upon  such  terms  and  conditions  as  it  deemed  best.  The 
power  to  refuse  to  grant  permission  to  construct  and 
operate  upon  the  streets  includes  the  power  to  refuse  the 
grant  unless  the  company  agrees  to  transport  passengers 
for  certain  fares.  Finally,  the  provision  of  the  constitu- 
tion as  to  consent  has  not  abridged  the  police  power  of 
the  state  and  prevented  the  legislature  from  fixing  fares 
to  be  charged  by  street  car  companies  in  municipalities.** 
In  a  New  Jersey  case  the  question  was  whether  an  ordi- 
nance accepted  by  a  railway  company  made  a  contract 
which  the  state  could  not  thereafter  control  by  the  board 

*S  St.  Louis  V.  Public  Service  Public  Service  Commission,  276  Mo. 
Commission,  276  Mo.  509,  207  S.  W.  539,  210  8.  W.  381,  P.  TT.  R.  1919D, 
799,   followed   in   Kansas    City   v.      422. 
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•of  public  utility  commissioners.  The  elemental  rule  was 
invoked  that  the  state  retains  all  sovereign  power  except 
so  far  as  it  has  been  by  unmistakable  language  entrusted 
to  others.  It  was  affirmed  that  the  constitution  of  New 
Jersey  did  not  grant  to  municipalities  the  power  to  con- 
fer street  franchises;  that  the  sovereignty  of  the  state 
in  this  respect  has  been  kept  unimpaired;  and  that  the 
state  has  never  parcelled  out  the  sovereign  powers  among 
minor  political  subdivisions.  It  was  conceded  that  the 
legislature  might  entrust  to  municipal  corporations  au- 
thority to  make  irrepealable  contracts :  ' '  but  the  courts 
ought  to  be,  as  they  have  been,  astute  to  see  that  such 
powers  are  not  unnecessarily  extended  by  implication." 
It  is  well  settled  ' '  that  a  power  to  fix  rates  may  be  dele- 
gated to  the  municipality,  and  that  rates  so  fixed  may 
amount  to  an  irrepealable  contract,  binding  future  legis- 
latures, ' '  but  in  such  case  all  doubts  must  be  resolved  in 
favor  of  the  continuance  of  the  power  in  the  state. 

The  court  found  that  there  was  no  express  power 
granted  to  the  municipality  to  fix  rates  or  to  contract  as 
to  rates.  ' '  The  power  is  implied  from  the  power  to  grant 
or  refuse  consent  to  a  location  of  tracks  and  to  impose 
lawful  restrictions."  Even  the  implied  power  of  the 
municipality  to  contract,  the  court  declared,  was  under 
the  statute  limited.  It  is  implied  from  the  power  to  im- 
pose restrictions,  but  the  statute  requires  that  the  restric- 
tions be  lawful,  and  they  must,  like  all  provisions  of 
municipal  ordinances,  be  reasonable.  Not  only  must  the 
restrictions  be  reasonable;  they  must  be  lawful.  The 
court  concluded  that  notwithstanding  the  ordinance  the 
board  had  power  to  regulate  rates  of  fare.*^ 

In  Utah,  it  was  held  that,  while  the  passing  of  a  fran- 
chise ordinance  fixing  the  fares  and  their  acceptance  by 
the  utility  constituted  a  contract  between  the  municipal- 
ity and  the  utility,  it  was  within  the  power  of  the  legisla- 
ture to  authorize  a  state  commission  to  change  the  fares ; 

48  Atlantic  Coast  El.  Ey.  Co.  v. 
Board  of  Public  Utility  Comrs.,  92 
N.  J.  L.  168,  104  Atl.  218. 
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and  that  a  constitutional  provision  by  which  the  local  au- 
thorities are  given  the  exclusive  right  to  permit  or  to  re- 
fuse permission  to  street  railway  companies  to  construct 
and  operate  street  cars  within  the  cities  did  not  prevent 
the  state  through  its  legislature  from  exercising  its  sov- 
ereign prerogative  to  regulate  and  change  the  fares  fixed 
in  a  franchise  ordinance.*'' 

In  Illinois,  it  was  held  that  the  state  may  change  rates 
fixed  by  a  franchise  ordiilance.  Thus  in  that  state,  the 
utilities  commission  may  fix  a  street  car  rate  in  excess  of 
that  fixed  in  the  franchise  ordinance  for  a  period  of 
twenty  years,  under  which  the  city  granted  the  railway 
company  the  right  to  operate  its  railroad  upon  the  public 
streets  of  the  city.  The  reasons  given  were:  (1)  The 
power  to  fix  rates  is  inherent  in  the  state,  (2)  the  state 
had  never  granted  to  the  city  the  power  to  fix  rates,  (3) 
when  the  state  granted  to  the  city  the  right  to  regulate 
and  control  by  ordinance  the  operation  of  street  railways 
in  its  streets,  it  retained  its  police  power  which  it  could 
not  abdicate  or  bargain  away,  (4)  all  contracts  whether 
made  by  the  state,  municipality,  private  corporation  or 
an  individual  are  made  subject  to  police  power,  and  (5) 
the  city  never  had  power  to  fix  by  contract  street  car 
fares  for  a  definite  period.  As  to  the  provision  of  the 
constitution  requiring  consent  of  local  authorities  to  con- 
struct and  operate  street  railways,  and  forbidding  the 
exercise  of  such  power  by  the  legislature,  it  was  said  that 
it  is  merely  a  limitation  of  the  general  powers  of  the 
legislature,  and  in  one  particular  only.  The  section  "does 
not,  by  implication  or  otherwise,  attempt  to  divest  the 
state  of  its  paramount  authority  and  control  of  streets 
and  highways. ' '  *' 

It  is  sometimes  urged  that  the  "franchise  and  the  con- 
ditions upon  which  the  consent  of  the  local  authorities 

47  Salt  Lake  City  v.  ITtali  Light  376;  Public  Utilities  Com.  v.  Ohi- 
&  Traction  Co.  (Utah  1918),  173  cago  &  West  Towns  Ey.  Co.,  275  111. 
Pae.  556,  P.  U.  E.  1918F,  377.  555,  570,  114  N.  E.  325,  330,  Ann. 

48  State  Public  Utilities  Com.  v.  Cas.  1917C,  50;  Chicago  v.  O'Oon- 
Quiney  (111.  1919),  125  N.  E.  374,  nell,  278  HI.  590,  116  N.  E.  210. 

) 
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are  obtained  are  inseparable;  that  the  very  right  of  the 
railroad  to  operate  depends  upon  its  compliance  with  the 
obligation  to  keep  such  conditions,  that  it  would  be  a  vain 
thing  if  the  consent  were  placed  under  the  protection  of 
the  constitution,  and  the  conditions  which  induced  such 
consent  were  immediately  subjected  to  extinguishment  by 
the  legislature  for  that  would  mock  the  very  purpose  of 
the  constitutional  provision  and  permit  almost  any  inter- 
ference by  the  legislature;  that  the  local  authorities  in 
this  matter  are  supreme  over  the  public  service  commis- 
sion by  virtue  of  the  constitution ;  that  the  obligation  of  a 
street  surface  railroad  to  carry  passengers  for  an  agreed 
fare  may,  in  a  constitutional  sense  be  neither  a  contract 
nor  private  property,  but  it  is  imposed  by  virtue  of  a 
delegated  power,  delegated  by  the  people — not  by  the 
legislature — to  the  local  authorities,  and  is  thus  beyond 
legislative  recall;  that  when  any  right  is  expressly  pro- 
tected by  the  constitution,  the  police  power  may  not  be 
exercised  to  impair  its  validity;  and  that  the  public 
service  commission,  therefore,  has  no  jurisdiction  over 
the  subject-matter  of  rate  regulation,  in  the  city,  because 
the  legislature  has  no  power  to  alter  the  rates  fixed  by 
consent  of  the  company  and  the  local  authorities  "  In 
the  New  York  case,  in  which  the  above  argument  was 
made,  the  question  presented  was:  The  consent  of  the 
local  authorities  being  obtained,  what  jurisdiction  has  the 
legislature  conferred  upon  the  public  service  commission 
to  regulate  rates  by  increasing  the  rate  agreed  upon  with- 
out such  consent?  The  court  deemed  it  unnecessary,  and 
therefore  improper,  to  decide  in  the  case  presented  what 
the  limits  of  legislative  power  were  as  applied  to  the  facts 
of  the  case.  "In  the  absence  of  clear  and  definite  lan- 
guage conferring  without  ambiguity  jurisdiction  upon 
the  public  service  commission  to  increase  rates  of  fare 
agreed  upon  by  the  street  railroad  and  the  local  author- 
ities we  should  not  unnecessarily  hold  that  the  legislature 
has  intended  to  delegate  any  of  its  powers  in  the  matter 
whatever  its  powers  may  be. ' '  The  laws  ' '  deal  with  max- 
imum rates  of  fare  established  by  statutie  but  make  no 

8  McQ— 7 
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reference  in  terms  of  rates  established  by  agreement  with 
loca.1  authorities. ' '  The  court  further  said  that  it  was  im- 
possible to  find  a  word  in  the  statutes  which  discloses  the 
legislative  intent  to  deal  with  the  matter  of  rates  fixed  by 
agreement  with  local  authorities.  "The  authority  of  the 
commission  to  regulate  rates  in  such  cases  and  thus  to 
extinguish  an  undoubted  power  of  the  local  authorities 
should  fairly  appear  before  it  is  assumed  to  exist."  In 
brief,  the  gist  of  the  decision  is  that  the  legislature  had 
not  in  the  given  instance  conferred  upon  the  public  serv- 
ice commission  the  power  of  regulation  of  rates  in  such 
cases.  But  that  power  to  change  the  rates  could  not  be 
conferred  upon  the  commission  is  clearly  intimated  m  the 
following  language :  ' '  Our  constitution  by  requiring  the 
consent  of  the  local  authorities  recognizes  that  our  munic- 
ipalities are  pro  tanto  independent  of  legislative  control, 
exercising  some  fragment  of  power,  otherwise  legislative 
in  character,  which  has  been  thus  irrevocably  transferred 
by  the  fundamental  law  from  the  legislature  to  the  local- 
ity. The  grant  by  the  municipality  of  authority  to  use  the 
streets  is  not  a  mere  privilege  or  gratuity.  Once  ac- 
cepted, it  becomes  a  contract  which  neither  the  state  nor 
its  agencies  can  impair."*® 

§  1738.    Same— power  of  municipality  to  make  contract 
as  to  rates.^° 

It  is  well  settled  by  decisions  of  the  Supreme  Court  of 
the  United  States  that  a  municipal  corporation  cannot 

49  Quincy  v.-  Public  Service  C!om-  mer  City  Water  Works,  152  Ala. 

mission,  223  N.  T.  244,  262-264,  119  391,  44  So.  663;  Atlantic  Coast  El. 

N.  E.  433.  Ey.  Co.  v.  Public  Utilities  Oomrs., 

BO  CoUingswood  Sewerage  Co.  v.  89  N.  J.  L.  407,  99  Atl.  395;  Vir- 
Oollingswood,  92  N.  J.  509,  102  Atl.  ginia- Western  Power  Co.  v.  Com- 
901;  San  Pranciseo-Oakland  Ter-  monwealth  (Va.  1919),  99  S.  E. 
minal  Eys.  Co.  v.  Alameda,  226  723,  732,  citing  §  1738,  vol.  4,  ante. 
Fed.  889;  State  v.  Superior  Court,  "When  a  city  has  entered  into 
67  Wash.  37,  120  Pac.  861,  L.  E.  A.  a  binding  contract  with  a  public 
1915C,  287,  Ann.  Cas.  1913D,  78;  utility  fixing  rates  for  a  definite 
Wichita  Water  Co.  v.  Wichita,  234  period  it  surrenders  for  the  dura- 
Fed.  415,  422;  Bessemer  v.  Besse-  tion    of    the    contract   its    govern- 
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barter  away  the  police  power  of  the  state  by  unalterably 
fixing  rates  and  fares  during  the  life  of  a  franchise,  un- 
less specifically  and  expressly  authorized  so  to  do  by  the 
supreme  legislative  authority  of  the  state.*^ 

' '  That  a  city,  acting  under  state  authority,  may  in  mat- 
ters of  proprietary  right  make  binding  contracts  of  the 
nature  contained  in  these  ordinances  (as  to  rates)  is  well 
established  by  the  adjudications  of  this  court."  On  ac- 
ceptance of  the  ordinance  it  becomes  a  binding  contract, 
governed  by  the  rates  of  fare  authorized  to  be  charged 
during  the  life  of  the  ordinance  and  the  rates  contracted 
for  became  binding  on  the  city  and  could  not  be  altered 
by  subsequent  municipal  legislation  or  action  consistently 
with  the  constitutional  rights  of  the  railway  company.**^ 

"The  fitxing  of  rates  which  may  be  charged  by  public 
service  corporations  is  a  legislative  function  of  the  state, 
and  while  the  right  to  make  contracts  which  shall  prevent 
the  state  during  a  given  period  from  exercising  this  im- 
portant power  has  been  recognized  and  approved  by  ju- 
dicial decisions,  it  has  been  uniformly  held  in  this  court 
that  the  renunciations  of  a  sovereign  right  of  this  charac- 
ter must  be  evidenced  by  terms  so  clear  and  unequivocal 
as  to  permit  no  doubt  as  to  their  proper  construction."  ^' 

mental  function  of  rate  regulation  Angeles,    211    U.    S.    265,    272,    29 

so  far  as  altering  the  contract  rates  Sup.  Ct.  50,  51,  53  L.  ed.  176,  and 

is  concerned.    "     State  ex  rel.  v.  Portland  Ey.  L.  &  P.  Go.  v.  Port- 

BilUngs  Gas  Co.  (Mont.  1918),  173  land,  201  Fed.  119,  affirmed  in  210 

Pac.  799,  citing  Detroit  v.  Detroit  ^^d.  667,  670),  affirmed  in  244  IT. 

Citizens  St.  B.  Co.,  184  U.  S.  368,  ».  574,  579,  61  L.  ed.  1325. 

22  Sup.  Ct.  410,  46  L.  ed.  592.  ^  ""^  Columbus  By.  Power  &  Light 

„     ^  ,        ^  '  ^  ^  ,  Co.   V.    Columbus,    249   TJ.   S.   399, 

Special    rate    to     state    normal  ^^  ^^  ^  ^^^^ 

schoo^on  consideration  of  it  looat-  Cleveland    v.    Cleveland    City    By. 

ing  in  the  city,  held  void  as  not  a  ^^^  ^g^  ^_  g_  g^^^  2^  g^p   ^t.  756, 

legitimate       municipal       purpose,  ^g  ^    ed.  1102;  Detroit  United  B. 

Eastern     Dlinois     State     Normal  j{   ^_  Michigan,  242  U.  S.  238,  248, 

School  V.  Charleston,  271  111.  602,  g^  l_  gj^  268. 

Ill  N.   E.   573,   affirming   193   111.  in  granting  right  to  use  streets, 

App.  600.  power  to  stipulate  as  to  rates  as  a 

51  Puget  Sound  T.,  L.  &  P.  Co.  v.  condition.     7  Fletcher,  Cyc.  Corp., 

Eeynolds,  223  Fed.  371,  375   (fol- ,  §  4473. 

lowing  Home  Telephone  Co.  v.  Los.  63  Per  Mr.  Justice  Day  in  Mil- 
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Therefore,  power  conferred  upon  a  municipality  to 
grant  permission  to  construct  and  operate  railways  in  its 
streets  "upon  such  terms  as  the  proper  authorities  may 
determine,"  is  not  power  to  contract  as  to  rates  of  fare 
so  as  to  preclude  state  interference  through  the  legisla- 
ture or  a  public  service  commission.** 

So  a  municipality  has  no  implied  power  to  grant  a 
franchise  or  to  enter  into  an  agreement  fixing  telephone 
rates  by  reason  of  its  ownership  and  control  of  streets, 
alleys  and  public  grounds,  and  by  reason  of  power  to  con- 
tract. Whatever  contract  made  by  the  city  and  the  tele- 
phone company  in  behalf  of  telephone  users  was,  and 
must  necessarily  have  been,  madfe  subject  ttf  the  legisla- 
tive right  of  regulation.  Tlie  courts  therefore  will  not 
hold  that  exclusive  power  to  contract  exists  unless  plainly 
and  expressly  granted.** 


waukee  El.  Ry.  &  L.  Co.  v.  Rail- 
road 'Commission,  238  U.  S.  174, 
180,  59  L.  ed.  1254,  affirming  153 
Wis.  592,  142  N.  W.  4«1,  L.  R.  A. 
(N.  S.)  1915P,  744,  Ann.  Cas. 
1915A,  911. 

Bl  Milwaukee  El.  Ry.  &  Light 
Co.  V.  Railroad  Commission,  238 
U.  S.  174,  59  L.  ed.  1254,  affirming 
153  Wis.  592,  142  N.  W.  491,  L.  R. 
A.  (N.  S.)  1915F,  744,  Ann.  Cas. 
1915A,  911.  Compare  eases  in 
§  1738,  vol.  4,  ante. 

Unless  clearly  authorized  a  mu- 
nicipality cannot  by-  contract  with 
a  public  utility  fix  rates  for  a 
definite  period  so  as  to  preclude 
the  state  from  exercising  its  power 
to  regulate.  State  ex  rel.  Billings 
V.  Billings  Gas.  Co.,  55  Mont.  102, 
173  Pac.  799. 

In  granting  the  franchise  to  use 
the  streets  with  power  to  impose 
reasonable  conditions  the  condi- 
tions may  include  the  condition 
that  the  city  may  fix  the  rates;  and 
when   the   public   service    corpora- 


tion accepted  the  franchise  it  sub- 
mitted to  and  was  bound  by  the 
condition.  Charleston  Consol.  By. 
&  Lighting  Co.  v.  Charleston,  92 
S.  C.  127,  75  S.  E.  390,  approving 
principle  recognized  in  South 
Bound  By.  Co.  v.  Burton,  67  S.  C. 
515,  46  S.  E.  340. 

"The  municipal  authorities  in 
this  state  have  never  been  clothed 
with  power  to  fix  by  binding  con- 
tracts, rates  for  any  definite  term 
of  years."  State  Public  Utilities 
Com.  V.  Quincy  (111.  1919),  125  N. 
E.  374,  376,  :§oaiow5ng  Danville 
Water  Co.  v.  Danville,  186  111.  326, 
57  N.  E.  1129,  and  Freeport  Water 
Co.  V.  Freeport,  186  111.  179,  57  N. 
E.  862,  which  were  approved  by 
the  United  Supreme  Court  in  180 
U.  S.  619,  21  Sup.  Ct.  505,  45  L.  ed. 
696,  and  180  U.  S.  587,  21  Sup.  Ct. 
493,  45  L.  ed.  679. 

BB  Marguis  v.  Polk  County  Tele- 
phone Co.,  100  Neb.  140,  158  N.  W. 
927;  McCook  Irrigation  &  Water 
Power  Co.  v.  Burtless,  98  Neb.  141, 
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§1739.  Same — ^whether  provision  in  contract  actually 
fixes  rates.'^ 

§  1740.    Regulating  rates  outside  municipality .*' 

In  granting  a  franchise  to  use  streets  to  a  street  rail- 
way or  interurban  line,  a  municipality  may  make  a  par- 
ticular rate  as  a  condition,  althougli  the  rate  covers  in 
part  points  outside  the  corporate  limits.** 

§  1741.  Company  as  precluded  from  denying  power  of 
municipality  to  contract  as  to  rates  or  attack- 
ing reasonableness  of  rates. 

"The  presumption  is  that  the  rates  specified  in  the  con- 
tract are  reasonable."  In  that  case  the  ordinance  pro- 


152  N.  W.  334,  L.  E.  A.  1915P, 
1205;  Benwood  v.  Public  Service 
Com.,  75  "W.  Va.  127,  83  S.  E.  295, 
L.  E.  A.  (N.  S.)  1915C,  261,  264, 
note;  Milwaukee  El.  Ey.  &  Light 
Co.  V.  E.  E.  Com.,  153  Wis.  592,  142 
N.  W.  492,  L.  E.  A.  1915F,  744, 
Ann.  Cas.  1915A,  911;  Kenosha  v. 
Kenosha  Home  Tel.  Co.,  149  Wis. 
338,  135  N.  W.  848;  Wyandotte 
County  Gas  Co.  v.  Kansas,  231  TJ. 
S.  622,  34  Sup.  Ct.  226,  58  L.  ed. 
404,  affirming  88  Kan.  165,  127  Pac. 
639. 

If  the  state  has  not  exercised 
the  power  or  does  not  attempt  to 
do  so,  "the  municipality  and  the 
street  railway  might  enter  into  a 
contract  upon  this  subject  (rates) 
that  will  be  valid;  but  the  right  of 
the  municipality  to  refuse  abso- 
lutely its  consent  to  the  construc- 
tion of  a  street  railway  within  its 
limits,  and  the  constitutional  and 
statutory  provisions  in  regard 
thereto,  strengthen  us  in  the  view 
that  it  is  competent  for  the  muni- 
cipality   and    the    street    railroad 


company  to  enter  into  a  contract  on 
this  subject."  Georgia  Ey.  & 
Power  Co.  v.  Georgia  Eailroad 
Com.  (6a.  1919),  98  S.  E.  696,  699. 

56  Collingswood  Sewerage  Co.  v. 
Collingswood,  92  N.  J.  L.  509,  102 
Atl.  901. 

87  Home  Tel.  Co.  v.  Carthage, 
235  Mo.  €44,  139  S.  W.  547,  48  L. 
E.  A.  (N.  S.)  1055,  Ann.  Cas.  1912D, 
301. 

58  Massachusetts.  Westwood  v. 
Dedham  &  F.  St.  E.  Co.,  209  Mass. 
213,  95  N.  E.  81. 

Michigan.  Vining  v.  Detroit  Y. 
A.  A.  &  J..Ey.  Co.,  133  Mich.  539, 
95  N.  W.  542;  Coy  v.  Detroit  Y.  & 
A.  A.  Ey.,  125  Mich.  616,  85  N.  W. 
6. 

New  Jersey.  Atlantic  Coast  El. 
E.  Co.  v.  Public  Utility  Comrs.,  89 
N.  J.  L.  407,  99  Atl.  395. 

New  York.  Public  Service  Com. 
V.  .Westchester  St.  E.  Co.,  206  N.  Y. 
209,  99  N.  E.  536. 

Wisconsin.  Manitowoc  v.  Man- 
itowoc &  N.  T.  Co.,  145  Wis.  13,  129 
N.  W.  925,  140  Am.  St.  Eep.  1056. 
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vided  that  the  rates  should  be  reasonable,  and  the  council 
reserved  the  right  to  regulate  them  if  at  any  time  exces- 
sive rates  should  be  charged,  and  the  contract  reserved 
a  similar  right  if  the  rates  at  anytime  exceeded  those 
specified  thereiiL*' 

c.  Mode  of  Fixing  Rates. 
§  1742.    Manner  of  fixing  rates  by  municipality.*'' 

d.  Reasonableness  of  Rates. 

§  1744.    Rates  must  be  reasonable. 

Rates  when  not  a  matter  of  contract  must  be  reason- 
able.'^    Independent  of  statute,  contract  or  municipal 


69  Belle  Plaine  Borough  v.  North- 
ern Power  Co.  (Minn.  1919),  172 
N.  W.  217,  quoting  with  approval 
from  §  1741,  vol.  4,  ante. 

80  Rate  agreement  by  eity  and 
utility.  State  ex  rel.  v.  Water, 
Light  &  Transit  Co.,  249  Mo.  649, 
155  8.  W.  826. 

By  ordinance.  Home  Telephone 
Co.  V.  Carthage,  235  Mo.  644,  139 
S.  W.  547,  48  L.  E.  A.  (N.  S.)  1055, 
Ann.  Cas.  1912D,  301;  Joplin  v. 
Wheeler,  173  Mo.  App.  590,  158  S. 
W;  924. 

"The  rates  charged  by  a  public 
service  corporation  for  service  fur- 
nished to  the  inhabitants  of  a  mu- 
nicipality may  be  regulated  by  con- 
tract as  well  as  by  ordinance. 
•  *  *  The  only  distinction  be- 
tween the  power  to  regulate  rates 
by  ordinance  and  by  contract  is 
that  the  former  calls  for  the  exer- 
cise of  a  governmental  function, 
and  the  latter  for  the  exercise  of 
the  business  or  proprietary  powers 
of  the  municipality.  The  first  re- 
quires   the    consent    of    only    one 


body;  the  second,  consent  of  two 
bodies.  •  *  »  In  the  latter 
case  the  municipality  fixes  rates  as 
effectually  as  in  the  former,  and 
the  grantee  of  the  franchise  is  not 
in  a  position  to  assert  that  the 
rates  should  have  been  regulated 
by  ordinance  instead  of  by  con- 
tract." Be  Stees  (Minn.  1919), 
172  N.  W.  217,  219,  citing  §1741, 
vol.  4,  ante. 

61  Home  Telephone  Co.  v.  Car- 
thage, 235  Mo.  644,  139  S.  W.  547, 
48  L.  E.  A.  (N.  S.)  1055,  Ann.  Cas. 
1912D,  301;  Joplin  v.  Wheeler,  173 
Mo.  App.  590,  158  S.  W.  924;  New- 
ark Natural  Gas  &  Fuel  Co.  v. 
Newark,  92  Ohio  St.  393,  111  N.  E. 
150;  Hocking  Valley  E.  Co.  v. 
Ohio  Public  Utility  Com.,  92  Ohio 
St.  362,  110  N.  B.  521;  Cedar 
Eapids  Gas  Co.  v.  Cedar  Bapids, 
144  Iowa  426,  120  N.  W.  966, 
48  L.  E.  A.  (N.  S.)  1025,  138  Am. 
St.  Sep.  299;  Southwestern  Tele- 
graph &  Tel.  Co.  V.  Dallas  (Tex. 
Civ.  App.),  131  S.  W.  80. 
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regulation,  the  rate  fixed  by  a  public  service  corporation 
or  a  municipality  owning  its  own  plant  must  be  reason- 
able.^* "It  is  too  plain  to  require  statement  that  a  rate 
may  be  unjust  and  unreasonable  because  too  low,  as  well 
as  because  too  high ;  the  statute  aims  to  secure  justice  on 
both  sides. ' '  ** 

As  "reasonable"  is  a  relative  term,  whether  a  given 
rate  is  reasonable  or  unreasonable  depends  on  the  par- 
ticular circumstances  of  each  case.®*  ' '  A  rate  that  is  con- 
fiscatory or  insufficient  to  pay  costs  of  the  traffic  and 
other  proper  outlays  for  taxes,  etc.,  and  to  return  to  the 
carrier  a  reasonable  profit  on  the  investment,  infringes 
upon  the  constitutional  rights  of  the  carrier  by  depriving 
it  of  property  without  due  pocess  of  law  and  is  void 
whether  fixed  by  the  statute  itself  or  by  the  commis- 


sion 


)>  66 


§  1745.    Rates  fixed  by  the  municipality  presumed  to  be 
reasonable.®® 


62  Section  1698B,  ante. 

63  Collingswood  Sewerage  Co.  v. 
CoUingswood,  92  N.  J.  L.  509,  102 
Atl.  901,  903. 

64  Rowland  v.  Boyle,  244  XJ.  S. 
106,  37  Sup.  Ct.  577,  61  L.  ed. 
1022,  affirming  222  Fed.  539;  North- 
folk  &  W.  E.  Co.  V.  Couley,  236  V. 
S.  605,  59  L.  ed.  745. 

Eates  fixed  by  public  service 
commission  are  presumed  reason- 
able. Puget  Sound  Traction,  etc., 
Co.  V.  Eeynolds,  223  Fed.  371,  376. 

Telephone  rates  for  business  pur- 
poses. Marguis  v.  Polk  County 
Tel.  Co.,  100  Neb.  140,  158  N.  W. 
927. 

66  Public  Utilities  Com.  v.  Chi- 
cago &  West  Towns  Ey.  Co.,  275 
111.  555,  114  N.  E.  325,  330,  Ann. 
Cas.  1917C,  50. 

66  Tipton    V.    Tipton    Light    and 


Heating    Co.,    176    Iowa   224,    227, 
157  N.  W.  844. 

Where  the  rates  have  been  fixed 
by  the  municipality  pursuant  to 
clear  grant  of  power  by  the  legis- 
lature, its  action  is  a  proper  exer- 
cise of  legislative  power.  Eate- 
making  is  a  legislative  function 
whether  exercised  by  the  legisla- 
ture or  by  a  subordinate  body  such 
as  a  municipality  to  which  power 
has  been  delegated.  Therefore, 
"the  company  assailing  the  rates 
fixed  in  such  manner  must  show 
that  their  enforcement  will  result 
in  the  taking  of  its  property  with- 
out just  compensation."  Newark 
Natural  Gas  &  Fuel  Co.  v.  Newark, 
92  Ohio  393,  111  N.  E.  150,  152, 
afarming  3  Ohio  App.  383,  35  Ohio 
Cir.  Ct.  E.  94,  following  Knoxville 
V.  Knoxville  Water  Co.,  212  U.  S. 
1,  29  Sup.  Ct.  148,  53  L.  ed.  371; 
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§  1746.  How  far  rates  subject  to  review  by  courts.®'' 
The  reasonableness  of  rates  is  a  judicial  question.®* 
The  "right  to  a  judicial  determination  exists  whether 
the  deprivation  is  by  a  rate  statute — passed  without  a 
hearing  *  *  *  or  by  administrative  orders  of  a  com- 
mission made  after  a  hearing.  For  rate  made  by  the 
general  assembly  or  administrative  orders  made  by  a 
commission  are  both  legislative  in  their  naturp  (cita- 
tions) and  a  party  affected  by  such  legislative  action  is 
entitled  by  the  due  process  clause  to  a  judicial  review  of 
the  question  as  to  whether  he  has  been  thereby  deprived 
of  a  right  protected  by  the  constitution. ' '  *' 

Concerning  the  power  of  the  judiciary  to  review  rates 
established,  these  propositions  are  settled : 

1.  A  court  has  jurisidiction  to  ascertain  their  reason- 
ableness, at  least  to  the  extent  of  determining  whether  the 
rates  are  confiscatory  or  deprive  the  company  of  its  prop- 
erty without  due  process  of  law. 

2.  Eates  fixed  by  law  are  presumed  reasonable,  and 
he  who  asserts  the  contrary  must  establish  it  by  satisfac- 
tory evidence.'" 

Wilcox  V.  Consolidated  Gas  Co.,  212  331,  29  L.  ed.  636,  644;   State  ex 

U.  S.  19,  29  Sup.  Ct.  192,  52  L.  ed.  rel.  v.  Public  Service  Com.,  275  Mo. 

382,  15  Ann.  Cas.  1034,  48  L.  E.  A.  201,  204  S.  W.  497. 

(N.    S.)    1134,    and    Cedar    Eapids  69  Wadley  v.  Southern  B.  Co.  v. 

Water    Co.    v.    Cedar   Rapids,    118  Georgia,  235  U.  S.  651,  660,  59  L. 

Iowa  234,  91  N.  W.  1081.  ed.  405. 

67Marguis   v.   Polk'  County   Tel.  70  Darnell  v.  Edwards,  244  U.  S. 

Co.,  100  Neb.  140,  158  N.  W.  927;  564,  569,  61  L.  ed.  1317;  Eailroad 

Newark  Natural  Gas  and  Fuel  Co.  Commission  v.   Cumber' and  Tel.  & 

V.  Newark,  92  Ohio  393,  111  N.  E.  Tel.   Co.,  212  U.  S.  414,  53  L.  ed. 

150;  Union  v.  Sartor,  91  S.  C.  248,  577;    Hooker    v.    Interstate    Com- 

74   S.  E.   496.  merce    Commission,    188   Fed.   242; 

68  San  Diego  Land  &  Town  Co.  v.  State  v.  Northern  Pac.  B.  Co.,  26 

National   City,    174   U.   8.   739,   19  N.   D.   438,   145   N.   W.   135;   State 

Sup.     Ct.     804,    43     L.     ed.     1154;  Public  Utilities  Commission  v.  CM- 

Eeagan  v.  Farmers  Loan  &  Trust  cago  &  W.  T.  E.  Co.,  275  111.  555, 

Co.,  154  U.  S.  -362,  -397,  38  L.  ed.  571,  114  N.  E.  325,  Anri.  Cas.  1917C, 

1014;  Chicago,  M.  &  St.  P.  E.  Co.  50. 

V.  Minnesota,  134  U.  S.  418,  461,  33  Burden  on  company  to  show  that 

L.  ed.  970,  983;  Stone  v.  Farmers  the  contract  rates  are  so  low  that 

Loan  &  Trust  Co.,  116  U.  S.  307,  the  refusal  of  the  municipality  to 
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3.  Judicial  interference  is  sanctioned  only  where  the 
evidence  demonstrates  that  the  rates  involved  are  clearly, 
palpably  and  grossly  unreasonable.''^ 

4.  A  finding  that  the  rates  are  unreasonable  will  not 
authorize  the  court  itself,  to  fix  other  rates,  unless  the 
power  to  do  so  is  given  by  statute.'''' 

Undoubtedly  a  court  may  enjoin  the  enforcement  of  an 
unreasonable  or  confiscatory  rate,  or  one  discriminatory 
in  violation  of  law,  or  one  plainly  violative  of  a  provision 
of  the  state  or  federal  constitution.'" 

§  1747.    Court  cannot  fix  rates. 

As  the  regulation  and  fixing  of  rates  is  a  legislative 
function,''*  courts  have  no  power  to  fix  rates  unless  the 
power  is  given  by  statute,''*  or  where  a  court  by  virtue  of 
express  statutory  grant  has  power  to  review  rate  regula- 
tions.''® 


sanction  an  increase  would  amount 
to  depriving  it  of  its  property 
without  due  process  of  law.  Ee 
Stees  (Minn.  1919),  172  N.  W.  217, 
218.  citing  §  1746,  vol.  i,  ante. 

If  rates  are  attacked  as  unjust 
the  utility  has  the  burden  to  show 
the  rates  are  reasonable  and  just 
and  not  excessive.  Public  Utilities 
Com.  V.  Chicago  &  West  Towna^Ey. 
Co.,  275  111.  555,  114  N.  E.  325,  330, 
Ann.  Cas.  1917C,  50. 

VI  Missouri  Bate  Cases,  230  U.  S. 
474,  57  L.  ed.  1571;  Allen  v.  St. 
Louis,  L  M.  &  8.  B.  Co.,  230  U.  S. 
553,  560,  57  L.  ed.  1625. 

In  event  of  doubt  the  court  will 
decline  to  act.  Louisville  &  Nash- 
ville E.  Co.  V.  Bailroad  Commis- 
sion, 208  Fed.  35,  42. 

In  case  of  doubt  a  practical  trial 
should  be  given.  Pennsylvania  E. 
Co.  V.  Public  Service  Commission, 
126  Md.  59,  80,  94  Atl.  330,  Ann. 
Cas.  1917B,  1144. 

72  Section   1647,  post. 


73  Bill  to  restrain  city  from  en- 
forcing provision  of  franchise  ordi- 
nance as  to  rate  of  service.  Colum- 
bus By.  Power  &  Light  Co.  v.  Co- 
lumbus, 249  U.  S.  399,  39  Sup.  Ct. 
349. 

74  Western  Union  Tel.  Co.  v. 
Myatt,  98  Fed.  335. 

Section  1746,  ante. 

76  Atchison,  T.  &  S.  F.  E.  Co.  v. 
United  States,  232  U.  S.  199,  58  L. 
ed.  568;  Prentis  v.  Atlantic  Coast 
Line  E.  Co.,  211  U.  S.  210,  53  L. 
ed.  150;  Montana  W.  &  S.  E.  Co.  v. 
Morley,  198  Fed.  991;  Pacific  Gas 
&  El.  Co.  V.  San  Francisco,  211  Fed. 
202;  Seward  v.  Denver  &  E.  G.  E. 
Co.,  17  N.  Mex.  557,  131  Pac.  980, 
46  L.  E.  A.  (N.  S.)  242;  Pioneer 
Telegraph  &  Tel.  Co.  v.  Bartles- 
ville,  40  Okl.  583,  139  Pac.  694. 

Statute  creating  court  of  visita- 
tion; constitutionality  of  statute. 
State  V.  Johnson,  61  Kan.  803,  60 
Pac.  1068,  49  L.  B.  A.  662. 

76  Pioneer    Tel.    &    Tel.    Co.    v. 
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Without  express  power  a  court  caimot  revise  or  modify 
an  order  of  a  commission  fixing  rates,  but  must  either  set 
it  aside  or  affirm  the  order  in  toto." 

§  1748.    Matters  to  be  considered  in  determining  reason- 
I  ableness  of  rates.'* 

§  1748a.    Same — ^methods  of  valuation. 

Three  theories  of  valuation  are  in  vogue:  (1)  The 
original  cost  plus  subsequent  expenditures  which  is 
termed  the  investment  theory;  (2)  The  present  value; 
and  (3)  The  cost  of  reproduction. 

These  several  methods  of  valuation,  however,  merely 
constitute  evidence  to  be  considered  with  all  other  rele- 
vant facts,  in  determining  the  fair  value  of  the  property 
used  and  useful  in  the  supply  of  the  service.''' 

§  1749.    Same — ^reasonableness  as  looked  at  from  differ- 
ent standpoints  of  patron  and  company.*" 

§  1750.    Same — ^present  value  of  property  at  test." 

"The  basis  of  calculation  is  the  'fair  value  of  the  prop- 
erty' used  for  the  convenience  of  the  public.'"* 

Bartlesville,  40  Okl.  583,  588,  139  N.  T.  S.  503,   159  App.  Div.  531, 

Pae.  694.  538. 

W  Erie  E.  Co.  v.  Public  Utility,  81  Darnell  v.  Edwards,  244  U.  S. 

90  N.  J.  L.  271,  100  Atl.  346,  re-  564,  568,  61  L.  ed.  1317,  affirTning 

versing  87  N.  J.  L.  438,  95  Atl.  177.  209   Fed.   99;    Public   Service  Gas 

7*  Newark  Natural  Gas  and  Fuel  Co.   v.   Public   Utility   Comrs.,  84 

Co.  V.  Newark,  92  Ohio  393,  111  N.  N.  J.  L.  463,  87  Atl.  651;  Goldfield 

E.  150.  Consol.  Water  Co.  v.  Public  Service 

79  Grafton  County  El.  L.  &  P.  Com.,  236  Fed.  979;  Bonbright  v. 
Co.  V.  State,  78  N.  H.  330,  100  Atl.  Geary,  210  Fed.  44;  Home  Tel.  Co. 
668.  V.  Carthage,  235  Mo.  644,  139  S.  W. 

"Fundamental      principles       of  547,  48  L.  E.  A.  (N.  S.)  1055,  Ann. 

valuation   of  public   service   prop-  Cas.  1912D,  301. 

erty,"  note  L.  E.  A.  1916F,  599.  Note  L.  E.  A.  1916F,  599,  631-663. 

80  Puget  Sound  El.  Ey.  v.  Eail-  82  Simpson  v.  Shepard,  230  U.  S. 
road  Commission,  65  Wash.  75,  117  352,  434,  57  L.  ed.  1511,  48  L.  E.  A. 
Pae.  739,  Ann.  Cas.  1913B,  763;  (N.  S.)  1151,  Ann.  Cas.  1916A,  18. 
People  V.  Public  Service  Com.,  145  Whether  net  profits  will  prodnee 
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§  1753.    Cost  of  reproduction  as  test." 

The  cost  of  reproduction  is  of  service  in  ascertaining 
the  present  value.'* 

Although  not  conclusive,  it  is  one  of  various  factors 
that  may  be,  and  often  is,  taken  into  consideration  in  de- 
termining the  valuation.'* 

It  is  sometimes  said  that  this  theory  is  at  present  the 
most  generally  accepted  basis  of  valuation." 

"Construing  the  word  'basis'  to  mean  simply  a  funda- 


a  reasonable  return  upon  the  value 
of  the  gaa  plant  which  is  em- 
ployed for  the  public  service  at 
the  date  of  the  investigation  and 
inquiry.  There  should  be  a  fair 
return  on  the  reasonable  value  of 
the  property  at  the  time  it  is 
being  used.  Newark  Natural  Gas 
&  Fuel  Co.  V.  Newark,  92  Ohio 
393,  111  N.  E.  150,  152,  153,  fol- 
lowing Knoxville  v.  Knoxvdlle 
Water  Co.,  212  U.  S.  1,  29  Sup.  Ct. 
148,  53  L.  ed.  371;  Wilcox  v.  Con- 
solidated Gas  Co.,  212  TJ.  S.  19,  19 
Sup.  Ct.  192,  53  L.  ed.  382,  15  Ann. 
Gas.  1034,  48  L.  B.  A.  (N.  S.) 
1134;  Lincoln  Gas  &  Elec.  Light 
Co.  V.  Lincoln,  182  Fed.  926,  and 
Cedar  Rapids  Water  Co.  v.  Cedar 
Eapids,  118  Iowa  234,  91  N.  W. 
1081. 

83  "Cost  Of  reproductioa  means 
the  cost  which  will  be  necessarily 
incurred  by  a  reasonably  prudent 
and  careful  man,  using  ordinarily 
careful  business  methods,  in  re- 
producing a  plant  of  equal  efS.- 
ciency."  Appleton  Water  Works 
Co.  V.  Eailroad  Commission,  154 
Wis.  121,  139,  140,  142  N.  W.  476, 
47  L.  R.  A.  (N.  S.)  770,  Ann. 
C9S.  1915B,  1160. 

84  Minnesota  Rate  Cases,  230  V. 
8.  352,  59  L.  ed.  1511,  48  L.  E.  A. 


(N.  S.)  1151,  Ann.  Cas.  1916B,  18. 

85  United  States.  Minnesota  Rate 
Cases,  230  U.  S.  352,  57  L.  ed. 
1511,  48  L.  R.  A.  (N.  S.)  1151, 
Ann.  Cas.  1916B,  18. 

Florida.  State  v.  Louisville  & 
Nashville  E.  Co.,  62  Fla.  315,  57 
So.  175. 

Minnesota.  Steenerson  v.  Great 
Northern  Ey.  Co.,  69  Minn.  353,  72 
N.  W.  713. 

Oklahoma.  Pioneer  Telephone  & 
Tel.  Co.  V.  Westhaver,  29  Okl. 
429,  118  Pac.  354,  38  L.  E.  A. 
(N.  S.)   1209. 

This  has  been  universally  recog- 
nized not  as  fixing  the  present 
physical  value  of  the  property  or 
the  business,  but  only  as  an  im- 
portant and  helpful  consideration 
which  may  throw  much  light  on  the 
question.  It  has  the  advantage 
of  comparative  ease  and  certainty 
of  ascertainment. ' '  Appleton 
Water  Works  Co.  v.  Eailroad  Com- 
mission, 154  Wis.  121,  146,  146  N. 
W.  476,  47,  L.  E.  A.  (N.  S.)  770, 
Ann.  Cas.  1915B,  1160. 

86Whitten,  Valuation  of  Public 
Service  Corporations,  §  639. 

It  is  the  "most  reliable  test 
ordinarily."  Louisville  &  Nash- 
ville E.  Co.  V.  Eailroad  Commis- 
sion, 196  Fed.  800,  820. 
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mental  fact  or  starting  point  not  in  any  sense  exclusive 
or  controlling,  the  statement  seems  to  be  substantially 
correct.  Important  as  it  may  be,  however,  this  physical 
valuation  so  obtained  is  but  one  of  the  numerous  facts  to 
be  considered  in  reaching  the  final-  result. ' '  " 

However,  many  courts  have  sanctioned  this  method  of 
valuation,  and  it  has  been  stated  that  perhaps  it  is  the 
best  general  method  yet  devised,  although  it  cannot  be 
applied  in  all  cases  and  under  all  conditions,  since  to  do 
so  would  result  in  ignoring  certain  important  elements  of 
value.'* 

Undoubtedly  in  many  instances  the  reproduction 
theory  is  the  best  method  to  fix  the  present  value,  and  in 
other  instances  the  most  deceptive.*' 

Various  factors  such  as  original  cost,  present  value, 
and  cost  of  reproduction  should  all  be  taken  into  account 
in  reaching  the  sum  upon  which  a  public  service  company 
is  entitled  to  earn  a  reasonable  return.®" 

If  the  valuation  is  based  on  the  cost  of  reproduction, 
less  depreciation,  it  is  sometimes  held  that  the  cost  of 
taking  up  and  replacing  pavements,  for  example,  to  ia- 
stall  pipes,  should  not  be  included  where  the  pipes  are 
placed  prior  to  any  pavements.®^ 

§  1756.    Value  as  '  'going  concern. ' '  " 

87  Appleton  Water  Works  Co.  v.  81  Des  Moines  Gas  Co.  v.  Des 
Eailroad  Commission,  154  Wis.  121,  Moines,  238  U.  8.  153,  171,  59  L. 
146,  147,  142  N.  W.  476,  47  L.  ed.  1244,  affirming  199  Fed.  204, 
E.  A.  (N.  S.)  770,  Ann.  Cas.  1915B,  207;  Cedar  Eapids  Gas  Light  Co. 
1160.  V.  Cedar  Eapids,  144  Iowa  426,  120 

88  Ann  Arbor  E.  Co.  v.  Fellows,  N.  W.  966,  48  L.  E.  A.  (N.  S.) 
236  Fed.  387,  391;  Murray  v.  Pub-  1025,  138  Am.  St.  Eep.  299. 

lie  Utilities  Commission,  27  Idaho  Overlxead  charges,   in   ascertain- 

603,  150  Pae.  47,  L.  E.  A.,  1916F,  ing     valuation      on     reproduction 

756.  theory,     less     depreciation.      Bon- 

89  Des    Moines    Gas    Co.    v.    Des  bright  v.  Geary,  210  Fed.  44,  54; 
Moines,    199    Fed.    204,    207,    209;  note  48  L.  E.  A.  (N.  S.)  1037. 
Minnesota  Eate   Cases,   230   XT.   S.  82  Des    Moines    Gas    Co.    v.   Des 
352,  57  L.   ed.  1511,  48  L.   E.  A.  Moines,  238   IT.  S.   153,   59  h.  ed. 
(N.  S.)  1151,  Ann.  Cas.  1916A,  18.  1244,  affirming  199  Fed.  204;  Lan- 

80  Note  li.  E.  A.  1916F,  599,  611,  don  v.  Public  Utilities  Com.,  242 
603-678.  Fed.  658,  671;  Public  Service  Gas 
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§  1757.    Good  will  as  item  of  value.»« 

"Good  will"  in  the  sense  in  which  that  term  is  gener- 
ally employed  as  indicating  that  element  of  value  which 
inheres  in  the  fixed  and  favorable  consideration  of 
patrons  arising  from  an  established,  well  known  and  suc- 
cessfully conducted  business  has  no  place  in  the  fixing 
of  valuation  for  the  purpose  of  rate-making  of  public 
service  corporations,  such  as  gas  companies.  Such  is 
the  conclusion  of  the  United  States  Supreme  Court.®* 

§  1758.    Deducting  for  depreciation.®" 

§  1761.    Capitalization  and  bonded  indebtedness.®^ 

§  1762.    What  profit  deemed  reasonable. 

"Eates  which,  with  efficient  and  economical  manage- 
ment, yield  a  return  equal  to  that  received  in  other  busi- 


C!o.  V.  Public  Utility  Comrs.,  87 
N.  J.  L.  581,  95  Atl.  1079,  L.  E.  A., 
1918A,  421;  People  v.  Willeox,  210 
N.  Y.  479,  104  N.  E.  911,  L.  B.  A. 
(N.  S.)  1;  Murray  v.  Public  Util- 
ities Com.,  27  Idaho  603,  150  Pae. 
47,  L.  E.  A.,  1916F,  756;  Appletou 
Water  Works  Co.  v.  Eailroad  Com- 
mission, 154  Wis.  121,  146,  142  N. 
W.  476,  47,  L.  E.  A.  (N.  8.)  770, 
Ann.  Cas  1915B,  1160. 

93  Similar  to  going  value.  Cedar 
Eapids  Water  Co.  v.  Cedar  Rapids, 
118  Iowa  234,  91  N.  W.  1081. 

Is  not  to  be  considered  as  a 
distinct  element  of  value.  Des 
Moines  Gas  Co.  v.  Des  Moines, 
199  Fed.  204. 

Contra.  Metropolitan  Trust  Co. 
V.  Houston  &  T.  C.  E.  Co.,  90  Fed. 
683. 

MDes  Moines  Oas  Co.  v.  Dos 
Moines,  238  V.  8.  153,  59  L.  ed. 
1244,  modifying  199  Fed.  204. 


96  8impson  v.  Shepard,  230  U.  8. 
352,  57  L.  ed.  1511,  48  L.  E.  A. 
(N.  S.)  1151,  Ann.  Cas.  1916A, 
18;  Murray  v.  Public  Utilities  Com., 
27  Idaho  603,  150  Pae.  47,  L.  E. 
A.,  1916F,  756;  Miles  v.  People's 
Tel.  Co.,  166  Wis.  94,  163  N.  W. 
652. 

8ee  notes  in  L.  E.  A.,  1916F,  761, 
52,  L.  E.  A.  (N.  8.)  15,  38,  L.  E. 
A.  (N.  8.)  1209. 

96  Market  price  of  capital  stock 
is  no  criterion  of  value.  Simpson 
V.  Shepard,  230  U.  8.  352,  57  L.  ed. 
1511,  48  L.  E.  A.  (N.  S.),1151, 
Ann.  Cas.  1916A,  18. 

The  value  of  bonds  and  stocks  is 
wholly  unreliable  where  there  are 
assets  and  property  not  devoted 
to  public  service.  Minnesota  Eate 
Cases,  230  U.  8.  352,  57  L.  ed. 
1511,  48  L.  E.  A-  (N.  S.)  1511, 
Ann.  Cas.  1916A,  18. 
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ness  ventures  of  similar  character  and  attended  with  like 
risks  can  never  be  judged  to  be  confiscatory,"" 

The  Kansas  statute  forbids  the  regulation  of  rates 
which  precludes  the  utility  from  "earning  at  least  eight 
per  cent  on  the  amount  of  its  actual  cash  investment.'"* 

Bates  permitting  earnings  equal  to  the  statutory  rate 
of  interest  are  not  confiscatory,  at  least  if  there  are  no 
unusual  circumstances.'®         * 

Xm.  EEMBDIES. 

§  1767.    Remedies  of  municipaJity— injunction. 

Injunction  may  be  invoked  by  a  municipality  to  enforce 
an  ordinance  limiting  street  car  f  ares.^ 

§  1770.    Remedies  of  public  service  company. 

Court  will  declare  a  franchise  invalid  at  the  instance 
of  any  person,  individual  or  corporation,  who  will  be  spe- 
cially damaged  by  the  exercise  of  powers  claimed  under 
it,  when  such  franchise  was  granted  under  an  invalid  ordi- 
nance. Such  a  franchise  does  not  give  grantee  "color  of 
authority"  so  that  the  validity  thereof  can  only  be  in- 
quired into  at  the  instance  of  the  state  through  its  desig- 
nated law  office.* 

87  Ann  Arbor  E.  Co.  v.  Fellows,  tion  charge  of  three  and  one  half 

236  Fed.  387,  390.  per  cent,  held  not  confiscatory.  Van 

98 "Cash  investment,"  held  not  Dyke  v.  Geary,  244  V.  S.  39,  48,  61 

to  exclude  sum  obtained  from  ex-  L.  ed.  773,  afiS.rming  218  Fed.  111. 

eessive  rates  and  rfeinvested.    Gar-  1  Lake  Charles  v.  Lake  Charles 

den  City  v.  Garden  City  T.  L.  &  M.  By.  L.  &  W.  Co.  (La.  1918),  80  So. 

Co.,  236  Fed.  693,  696.  260,  262,  citing  §  1767,  vol.  4,  ante, 

99  Ann  Arbor  E.  Co.  v.  Fellows,  and  S  806,  vol.  2,  ante. 

236  Fed.  387,  390.  8  Holding    that    street    railway 

Gas   company   entitled   to   seven  company  could  enjoin  operation  of 

per  cent.     St.  Joseph   Gas   Co.  v.  jitneys     where     franchise     under 

Barker,  243  Fed.  206.  which   such   jitneys   claimed  right 

Gas    company    given    eight    per  to   operate    was    issued    under   an 

cent.     Landon  v.   Public  Utilitiea  ordinance  which  did  not  bear  the 

Commission,  242  Fed.  658,  673.  mayor's  signature  attesting  his  ap- 

Water  company,  ten  per  cent  proval,  as  required  by  law.  Mem- 
after  allowing  an  annual  deprecia-  phis  Street  Ey.  Co.  v.  Eapid  Tran- 


§  1772]       Franchises  :  Compbtitoes  :  Patron. 
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§  1771.    Same — suits  against  competitors  attacking  their 
franchises. 

The  grantee  of  a  valid  franchise,  it  has  been  held,  may 
enjoin  interference  with  its  property  rights  by  a  com- 
petitor which  has  not  secured  a  valid  grant  of  right  to 
use  the  streets.® 

§  1772.    Remedies  of  patrons.* 

Generally  where  a  patron  or  consumer  asserts  discrim- 
ination against  him  in  rates  fixed  by  a  public  service  cor- 
poration, he  must  first  apply  to  the  appropriate  commis- 
sion under  the  regulatory  statutes  rather  than  to  the 
courts.* 


sit  Co.,  138  Tenn.  594,  198  S.  W. 
890,  892,  citing  with  approval 
§  1771,  vol.  4,  ante. 

8  If  an  ordinance  purporting  to 
grant  a  franchise  is  invalid  and 
does  not  in  fact  exist,  the  courts 
may  so  declare  at  the  instance  of 
any  person,  individual  or  corpora- 
tion who  would  be  specially  dam- 
aged by  reason  of  the  exercise  of 
power  claimed  under  it.  This  posi- 
tion is  supported  by  textwriters, 
since  the  franchise  (and  conse- 
quent easement  in  the  street)  of 
the  older  company  constitutes  prop- 
erty which,  if  it  stands  to  suffer 
special  or  peculiar  damage,  will  be 
protected  by  injunction.  Memphis 
Street  Ey.  Co.  v.  Rapid  Transit 
Co.,  138  Tenn.  594,  198  S.  W.  890, 
892,  citing  §  1771,  vol.  4,  ante, 
distinguishing  Memphis^  Street  B. 
Co.  V.  Rapid  Transit  Co.,  133  Tenn. 
99,  179  S.  W.  635,  L.  E.  A.,  1916B, 
1143,  Ann.  Cas.  1917C,  1045,  and 
reafllrming  Patton  v.  Chattanooga, 
108  Tenn.  220,  221,  65  S.  W.  414, 
420. 

"The  cases  are  in  conflict  while 
the  textwriters  are  in  agreement. ' ' 
In  substance  some  cases  hold  that 
one  public  utility  may  not  chal- 


lenge the  authority  of  a  rival  to 
engage  in  a  sinular  business  on  the 
ground  that  questions  relating  to 
the  regularity  of  charters  and  the 
validity  of  franchises  are  to  be 
challenged  alone  by  the  constituted 
public  authority.  Lindsley  v.  Dal- 
las Copsol.  S.  Ry.  (Tex.  Civ.  App. 
1918),  200  S.  W.  207,  210,  quoting 
with  approval  part  of  §  1771,  vol. 
4,   ante,   and  reviewing  cases. 

Baxter  Tel.  Co.  v.  Cherokee,  etc., 
Tel.  Assn.,  94  Kan.  159,  146  Pac. 
324,  L.  E.  A.,  1916B,  1083,  following 
Coffeyville  Mining  &  Gas  Co.  v. 
Citizen's  Natural  Gas  and  M.  Co., 
55  Kan.  173,  140  Pac.  326,  pro- 
ceeds upon  the  notion  that  the 
complaint  of  the  older  company  is 
to  prevent,  competition  -with  the 
business  conducted  by  it  under  its 
franchise,  and  accordingly  denies 
the  right  to  relief  by  injunction. 

4  Where  patron  or  consumer  can- 
not sue  to  question  rates.  St: 
Paul  Book  &  Stationery  Co.  v.  St. 
Paul  Gaslight  Co.,  130  Minn.  71, 
153  N.  W.  262,  L.  E.  A.,  1918A, 
384,  Ann.   Cas.   1916B,   286. 

6  State  V,  Metaine '  Falls  Light 
&  Water  Co.,  80  Wash.  652, 141  Pac. 
1142. 


CHAPTER  35. 


MUNICIPAL  OWNERSHIP  OF  PUBLIC  UTILITIES. 


§  1781.  Power    of    municipality    to 

own    and    operate   public 

utilities. 
§  1782.  Same — waterworks. 
§  1783.  Same — light  plants. 
§  1784.  Same — ^power    to    own    and 

operate  street  railways. 
§  1785.  Power  to  furnish  water  and 

light  to   individuals. 
§  1786.  Power     to     construct     and 

operate  competing  plant. 
§  1788.  Power  to   acquire  property 

outside  territorial  limits. 
§  1789.  Power  to   acquire  plant   of 

existing  company. 


§  1795.  Procedure  t  o  determine 
whether  municipality 

shall  own  its  own  planet. 

§  1796.  Special  assessments  to  pay 
for  waterworks. 

§  1799.  Power  of  municipality  to 
sell  supply  for  private 
purposes. 

§  1800.  Power  of  municipality  to 
furnish  supply  outside 
territorial  limits. 

§  1801.  Rights,  duties  and  liabili- 
ties of  municipality  as 
owner  of  plant. 

§  1803.  Bates. 


§  1781.    Power  of  municipality  to  own  and  operate  pub- 
lic utilities.^ 


1  Swindell  v.  Belhaveu,  173  N.  C. 
1,  91  S.  E.  369. 

Telephone  system.  Spangler  v. 
Mitchell,  35  S.  D.  335,  152  N.  W. 
339,  Ann.  Cas.  1918A,  373  (p.  380, 
annotation). 

Xieglslature  may  authorize  cities 
to  erect  and  maintain  public  util- 
ities, as  electric  light  plants,  water- 
works, etc.  Colorado  Springs  v. 
Pike's  Peak  Hydro-Electric  Co.,  57 
Colo.  169,  140  Pac.  921,  927. 

State  constitutiou  provides  that 
any  municipality  may  acquire,  con- 
struct or  own  any  public  utility  the 
product  or  service  of  which  is  to 
be  supplied  to  the  municipality  or 
its   inhabitants.     Dravo-Doyle    Co. 
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V.  Orrville,  93  Ohio  236,  112  N.  B. 
508. 

State  constitution  empowers  mu- 
nicipalities to  establish  and  operate 
public  works  for  supplying  inhab- 
itants with  light,  water,  power, 
heat,  transportation,  telephone 
setvice  or  other  means  of  com- 
munication. Matter  of  Bussell,  163 
Cal.  668,  126  Pac.  875. 

Ic«  plant.  Power  to  establish 
and  maintain  an  ice  plant  and  a 
cold  storage  system  may  be  implied 
from  a  provision  of  the  general 
welfare  clause  authorizing  the  city 
to  issue  bonds  whenever  it  shall 
seem  proper  for  the  purpose  of 
making    any    public    improvement 
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§  1782.    Same— waterworks.* 
§  1783.    Same— light  plants.' 

for  the  benefit  of  the  town.  Saun- 
ders V.  Arlington,  147  Ga.  581,  94 
S.  E.  1022. 

Cannot  make  and  sell  ice,  with- 
out charter  authority,  either  ex- 
press or  clearly  implied.  State  ex 
rel.  V.  Orear,  277  Mo.  303,  316-329, 
210   S.  W.   392,   395. 

Under  the  Constitution  of  Louis- 
iana providing  that  the  taxing 
power  may  be  exercised  by  munici- 
pal corporations  for  municipal  and 
public  purpose  "strictly"  public  iu 
their  nature,  a  city  operating  a 
municipal  waterworks  and  an  elec- 
tric lighting  system,  can  not  con- 
struct and  maintain  a  municipal  ice 
plant  by  taxation,  since  this  is  not 
strictly  a  public  activity.  Union 
lee,  etc.  v.  Buston,  135  La.  898,  66 
So.  262,  Ann.  Cas.  1916C,  1274,  (p. 
1287,  annotation). 

2  Asbury  v.  Albermarle,  162  N.  C. 
247,  78  S.  E.  146;  Shorts  v.  Seattle, 
95  Wash.  531,  164  Pac.   239. 

Express  power.  Public  Service 
Commission  v.  Helena,  52  Mont. 
527,  159  Pac.  24. 

General  powers,  held  ample  to 
authorize  a  city  to  construct  a 
system  of  waterworks.  Hall  v. 
Calhoun,  140  Ga.  611,  79  8.  E. 
533. 

Municipal  ownership  of,  author- 
ized. Matthews  v.  Ellenaburg,  73 
"Wash.  272,  131  Pac.  839;  Albu- 
querque v.  Water  Supply  Co.,  24 
N.  M.  368,  174  Pac.  217;  Paris 
Mountain  Water  Co.  v.  Greenville, 
110  8.  C.  36,  96  8.  E.  545. 

Under  statutory  authority  city 
inay  supply  water  to  persons,  firms 
or  corporations,  without  the  eor- 
SMcQ.— 8 


porate  limits  but  contiguous  there- 
to. Paris  Mountain  Water  Co.  v. 
Greenville,  110  S.  C.  36,  96  8.  E. 
545. 

3  Humphreys  v.  Pratt  City 
Comrs.,  93  Kan.  413,  144  Pac.  197; 
Shorts  V.  Seattle,  95  Wash.  538,  164 
Pac.  241;'  Chandler  v.  Seattle,  80 
Wash.  154,  141  Pac.  331. 

Municipal  lighting  and  power 
plant  authorized.  Neaey  v.  Mil- 
waukee, 151  Wis.  504,  139  N.  W. 
409;  Bell  v.  David  City,  94  Neb. 
157,  142  N.  W.  523. 

Gag  and  electric  light  plant  au- 
thorized. Andrews  v.  South  Haven, 
187  Mich.  294,  153  N.  W.  827. 

"Express  grant  of  power  to 
light  streets  carried  by  necessary 
implication  power  to  construct  or 
acquire  by  purchase  a- lighting  plant 
for  that  purpose. ' '  Keenan  &  Wade 
V.  Trenton,  130  Tenn.  71,  168  S. 
W.  1053. 

In  Montana  under  the  general 
law  relating  to  cities  and  towns, 
a  city  may  install  at  public  expense 
a  lighting  plant  to  supply  light 
not  only  for  public  buildings  and 
streets,  but  also  for  use  by  its 
inhabitants.  Milligan  v.  Miles 
City,  51  Mont.  374,  383,  153  Pac. 
276. 

Independent  of  statute  a  munici- 
pality by  virtue  of,  and  as  incident 
to,  the  ordinary  powers  given  ic 
by  the  state,  and  as  necessary  to 
a  proper  exercise  of  its  func- 
tions as  a  municipal  corporation, 
has  the  right  to  use  its  accumulated 
funds  and  current  revenues,  not 
otherwise  appropriated,  for  the  use 
of    furnishing    its    streetp,    alleys. 
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MuNIOIPAIi   COEPOBATIONS. 


[§  1784 


§  1784.    Same — power  to  own  and  operate  street  rail- 
ways.* 

§  1785.    Power  to  furnish  water  and  light  to  individuals.' 

§  1786.    Power  to  construct  and  operate  competing  plant.* 

§  1788.    Power  to  acquire  property  outside  territorial 
limits.' 


parks,  or  other  public  places  and 
buildings  with  electric  lights. 
Cooper  V.  Middletown,  56  Ind.  App. 
374,  105  N.  E.  393,  394,  citing 
§  1783,  vol.  4,  ante. 

4  Churchill  v.  Grants  Pass,  70 
Or.  283,  141  Pac.  164;  Waldy  v. 
Seattle,  93  Wash.  407,  161  Pao. 
65;  State  ex  rel.  v.  Bridges,  97 
Wash.  553,  166  Pae.  780;  Jahn 
Contracting  Co.  v.  Seattle,  74  Wash. 
298,  133  Pae.  458. 

Amendment  to  city  charter  and 
contract  made  pursuant  there- 
to authorizing  construction  of  a 
railroad  by  city,  held  invalid, 
where  the  main  purpose  thereof 
was  to  aid  a  private  enterprise. 
Hunter  v.'Eoseburg,  80  Or.  588,  157 
Pac.    1065. 

City  cannot  aid  private  enter- 
prise.    Section  359A,  ante. 

8  Where  city  is  authorized  to  op- 
erate an  electric  lighting  plant  to 
furnish  light  to  city  and  its  in- 
habitants, it  has  implied  power  to 
utilize  the  excess  electric  power  for 
purpose  of  furnishing  such  power 
to  operate  machinery,  providing 
such  use  does  not  interfere  with 
main  purpose  of  furnishing  light. 
McDonald  v.  Ward  (Ala.),  77  So. 
835. 

8  Humphrey  v.  Pratt,  93  Kans. 
413,  144  Pao.  197. 

Electric  light  plant.  Andrews  v. 


South  Haven,  187  Mich.  294,  153 
N.  W.  827,  Ann.  Cas.  1918B,  100. 

Competing  in  business  with  citi- 
zen. Ann  Cas.  1918B,  104,  (an- 
notation.) 

Plans  and  estimate  of  costs  on 
receipt  of  petition  for  the  purchass 
of  a  public  utility,  held  to  be  of 
original  construction.  0  'Connell 
V.  Behan,  19  Cal.  App.  Ill,  124 
Pac.  1038. 

A  covenant  by  a  city  not  to 
grant  to  any  other  person  or  cor- 
poration a  privilege  similar  to  that 
granted  to  the  covenantee  does 
not  restrict  the  city  itself  from 
exercising  similar  powers.  Knox- 
ville  Water  Co.  v.  Knoxville,  200 
U.  S.  22,  26  Sup.  Ct.  224,  50  L. 
ed.  353,  followed  in  United  Eail- 
Iroads  of  San  Francisco  v.  San 
Francisco,  249  tJ.  S.  517,  39  Sup. 
Ct.  361,  affirming  239  Fed.  9S7, 
which  rules  that  the  city  itself 
may  establish  a  municipal  railway 
system  notwithstanding  it  had 
granted  a  prior  franchise  and  un- 
der which  a  railway  system  was 
operated  in  the  city. 

7  Where  city  has  power  to  pro- 
vide electric  lighting  and  is  also 
authorized  to  acquire  property 
within  and  without  the  limits  of 
the  city  for  corporate  purposes,  it 
may  construct  line  of  poles  and 
wires  outside  of  its  limits  or  con- 
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§  1789.    Power  to  acquire  plant  of  existing  company.' 

§1795.    Procedure  to  determine  whether  municipality 
shall  own  its  own  plant.' 

§  1796.    Special  assessments  to  pay  for  waterworks." 


nect  with  a  source  from  which  it 
may  receive  electrical  current. 
Mansfield  v.  Gofer,  145  Ga.  549,  89 
S.  E.  410. 

8  Kenton  Water  Co.  v.  Coving- 
ton, 156  Kj.  569,  161  S.  W.  988. 

By  provision  of  state  constitu- 
tion in  Ohio,  cities  may  acquire  a 
public  utility  by  condemnation  or 
otherwise.  Dravo-Doyle  Co.  v.  Orr- 
ville,  93  Ohio  St.  236,  112  N*.  E. 
508. 

Power  to  acquire  water  and  light 
plant  by  purchase.  Backus  v.  Vir- 
ginia, 123  Minn.  48,  142  N.  W. 
1042. 

Power  to  light  streets  is  power  to 
acquire  by  purchase  a  lighting 
plant.  Keenan  &  Wade  v.  Trenton, 
130  Tenn.  71,  168  S.  W.  1053. 

Law  requiring  a  municipality,  be- 
fore constructing  a  waterworks  sys- 
tem, to  acquire  by  condemnation 
or  purchase  an  existing  system  in 
'operation,  eto.,  held  mandatory. 
Asbury  v.  Albemarle,  162  N.  0. 
247,  78  S.  E.  146,  148. 

9  Public  Service  Commission  v. 
Helena,  52  Mont.  527,  159  Pac. 
24. 

Electors  to  determine  by  vote. 
Churchill  v.  Grants  Pass,  70  Or. 
283,  141  Pae.  164;  Chandler  v. 
Seattle,  80  Wash.  154,  141  Pac.  331; 
Matthews  v.  EUensburg,  73  Wash. 
272,  131  Pae.  839  (waterworks); 
Jahn  Contracting  Co.  v.  Seattle,  74 
Waflh.  298,  133  Pac.  458  (street 
railway);  Humphrey  v.  Pratt  City 
Comrs.,  93  Kan.  413,  144  Pac.  197. 

Vote   of   electors    not   required. 


Swindell  v.  Belhaven,  173  N.  C. 
1,  91  S.  E.  369. 

Extension  of  waterworks  author- 
ized without  favorable  vote  of  elec- 
tors. Shorts  V.  Seattle,  95  Wash. 
531,  164  Pac.  239. 

Extension  of  electric  light  plant 
authorized  without  approval  by 
electors.  Shorts  v.  Seattle,  95 
Wash.  538,  164  Pac.  241. 

Charter  provisions,  regulating 
method  of  initiating  proceeding  to 
acquire  public  utilities,  by  petitions 
must  be  followed.  O'Connell  v. 
Behan,  19  Cal.  App.  Ill,  124  Pae. 
1038. 

Where  a  statute  requires  that  the 
question  of  a  bond  issue  for  the 
purpose  of  obtaining  funds  for  the 
construction  or  purchase  of  a  water 
system  be  submitted  to  vote  of 
electorate,  it  was  held  that  the  pro- 
position for  purchase  or  construc- 
tion was  not  a  double  proposition. 
The  single  proposition  submitted  to 
the  voters  was  the  securing  of  a 
municipal  water  supply  system  and 
issuance  of  bonds  therefor;  the 
manner  of  securing  same,  by  pur- 
chase or  construction  was  properly 
left  to  the  city  council.  Albu- 
querque V.  Water  Supply  Co.,  24 
N.  M.  368,  174  Pac.  217. 

Where  action  is  unauthoi'ized  in- 
junction will  lie  at  the  suit  of  a 
citizen  and  tax  payer.  Cooper  v. 
Middletown,  56  Ind.  App.  374,  380, 
105  N.  E.  394,  citing  §  1795,  vol. 
4,  ante. 

10  Matthews  v.  EUensburg,  73 
Wash.   272,   131   Pae.   839;  Felmet 
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Municipal  Cobpokations. 


1§  1799 


§  1799.    Power  of  municipality  to  sell  supply  for  private 


purposes 


11 


§  1800. 


Power  of  municipality  to  furnish  supply  outside 
territorial  limits. 


"Power  in  a  municipality  to  furnish  water  to  its  in- 
habitants must  be  rested  upon  direct  legislation.  *  *  * 
Grant  of  power  generally  to  provide  a  water  supply  for 
the  inhabitants  of  a  municipality  does  not  carry  with  it 
the  right  to  furnish  water  to  inhabitants  in  other  terri- 
tories. "  " 

§  1801.    Ri^hts^  duties  and  liabilities  of  municipality  as 
owner  of  plant." 
Municipal  liability  to  ordinary  patrons  due  to  insuffi- 
cient supply  arisiag  from  negligence  exists  iu  all  proper 
instances,"  but  lack  of  supply  for  uncommon  and  peculiar 


V.  Canton   (N.   C.   1919),  97  S.  E. 
728,  730,  citing  §  1796,  vol.  4,  ante. 

11  Butler  V.  Karb,  96  Ohio  472, 
117  N.  B.  953,  955,  quoting  with 
approval  part  of  §  1799,  vol.  4, 
ante. 

12  Kearny  v.  Bayonne  (N.  J.  Eq. 
1919),  107  Atl.  169,  171. 

13  Oklahoma  City  v.  Hoke  (Okl.), 
182  Pac.  692,  695,  citing  §1801, 
vol.  4,  ante;  Fretz  v.  Edmond 
(Okl.),  168  Pae.  800,  803,  citing 
§  1801,  vol.  4,  ante. 

"When  a  city  is  engaged  in  op- 
erating a  municipal  plant  under 
an  authority  granted  by  the  gen- 
eral law  it  acts  in  a  proprietary 
or  business  capacity.  In  this  be- 
half it  stands  on  the  same  footing 
as  a  private  individual  or  a  busi- 
ness corporation  similarly  sit- 
uated. ' '  Milligan  v.  Miles  City,  51 
Mont.  374,  384,  153  Pac.  276,  cit- 
ing {  1801,  vol.  4,  ante. 

Section  2680,  post;  §  2680,  vol. 
6,  ante. 


14  Action  for  damages  for  alleged 
negligent  failure  of  a  city  to  fur- 
nish a  sufficient  supply  of  water 
for  domestic  and  sanitary  purposes. 
The  action  was  denied  in  the  par- 
ticular ease.  "The  adoption  of  a 
plan  for  supplying  a  city,  or  a 
given  section  of  it,  with  water  in- 
volves the  exercise  of  a  delegated 
governmental  power;  and  an  error 
of  judgment  with  respect  to  the 
eflSciency  and  adequacy  of  such 
system  is  not  in  the  first  instance 
reviewable  by  courts.  On  the  other 
hand,  it  is  equally  well  settled  that 
the  city  is  liable,  in  a  proper  case, 
for  the  negligent  acts  and  omis- 
sions of  its  officers  in  relation  to 
the  performance  of  such  ministerial 
corporate  duties  as  may  be  imposed 
upon  it  by  law.  This  line  of  de- 
marcation between  the  non-liabil- 
ity and  liability  of  a  municipal 
corporation  for  official  negligence 
is  weU  recognized  by  the  author- 
ities, including  the  decisions  of  this 


§  1803]       Municipal  Public  Utilities:  Rates. 
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uses,  it  has  been  held,  does  not  create  liability.  In  such 
case,  it  appears,  discretion  is  allowed  which  is  not  sub- 
ject to  judicial  review." 

§  1803.    Rates. 

"Where  the  municipality  owns  its  plant,  the  rates  for 
water,  light  or  any  other  product,  furnished  by  it  must 
be  fair,  reasonable  and  just,  uniform  and  non-discrimina- 
tory. The  same  rules  enforced  against  public  service  cor- 
porations in  these  respects,  as  herein  already  stated,  are 
applied  with  full  force  to  the  municipality." 


court.  »  *  •  The  municipality 
in  devising  plans  and  systems  for 
supplying  the  public  with  water, 
sewerage  and  the  like,  exercised 
legislative  duties  involving  the  use 
of  judgment  and  discretion,  and 
ought  not  to  be  held  liable  to  civil 
action  for  defects,  or  want  of  ef&.- 
ciency  of  plan,  at  least  during  the 
formative  or  experimental  stage  of 
the  enterprise;  yet  after  the  work 
has  been  completed  and  experience 
has  demonstrated  that  the  system 
is  inadequate  and  inefficient  to  meet 
requirements,  or  to  effect  the  ob- 
jects for  which  it  was  intended, 
there  can  be  no  reason  to  exempt 
the  municipality  from  damages  suf- 
fered by  an  individual  from  its 
continued  use.  *  *  *  In  the 
instant  case  the  city  with  com- 
mendable promptitude  took  the 
necessary  steps  to  furnish  the  plain- 
tiff and  other  citizens  similarly 
situated  with  additional  water  fa- 
cilities after  experience  had  shown 
the  insufficiency  of  the  original  sup- 


ply; and  there  has  been  nothing 
in  connection  with  the  discharge  of 
its  duty  in  that  regard  to  subject  it 
to  a  suit  for  damages."  Stans- 
burg  V.  Bichmond,  116  Va.  205, 
81  S.  E.  26. 

15  For  example,  failure  to  sup- 
ply manufacturers  with  suitable 
water  for  uncommon  and  peculiar 
uses.  Oaks  Mfg.  Co.  v.  New  York, 
206  N.  T.  749,  100  N.  E.  414,  42 
L.  B.  A.  (N.  S.)  291,  206  N.  Y. 
221,  99  N.  E.  540,  42  L.  R.  A. 
(N.  S.)  286,  affirming  125  N.  Y.  S. 
1030,  141  App.  130. 

16  Bates  must  be  reasonable; 
courts  may  interfere.  Chicago  v. 
Northwestern  Mut.  Life  Ins.  Co., 
218  111.  40,  75  N.  E.  803,  1  L.  B.  A. 
(N.  8.)  770;  Culver  v.  Jersey  City, 
45  N.  J.  L.  256. 

Section  1744,  ante. 

Bates  unjiistly  discriminatory, 
fixed  in  violation  of  statute  vfill  be 
restrained  by  the  court.  Butler  v. 
Karb,  96  Ohio  472,  117  N.  B.  953. 


CHAPTER  36. 

MUNICIPAL  TRADING. 

§  1807.  Power   to   engage    in   busi-      §  1809.  Buying  and  selling  fuel, 
nesa  in  general.  §  1812.  Quarries. 

§  1807.    Power  to  engage  in  business  in  general.^ 

§  1809.    Buying  and  selling  fuel. 

In  Maine  municipalities  are  authorized  by  statute  to 
maintain  coal,  wood  and  fuel  yards  for  the  purpose  of 


1  Operation  of  a  public  restaurant 
by  a  park  district  which  by  stat- 
ute is  a  municipal  corporation  with 
specific  powers  relating  to  acquir- 
ing and  maintaining  parks,  is  ultra 
vires,  authority  therefor  not  being 
conferred.  State  v.  Taeoma  Met- 
ropolitan Park  Dist.,  100  Wash. 
449,  171  Pae.  254. 

A  municipal  corporation  is  not 
liable  to  criminal  indictment  for 
violation  of  a  penal  statute  (em- 
ployment of  female  for  more  than 
8  hrs.  per  day)  occurring  in  the 
operation  by  such  -corporation  of 
an  unauthorized  business  (public 
restaurant),  but  an  agent  or  super- 
intendent representing  the  munic- 
ipal corporation  may  be  punished 
therefor.  State  v.  Taeoma  Met- 
ropolitan Park  Dist.,  100  Wash. 
449,  171  Pae.  254. 

A  Maine  case  referring  to  cer- 
tain Massachusetts  decisions  (Be 
Opinion  of  Justices,  155  Mass.  598, 
30  N.  E.  1142,  15  L.  R.  A.  1809,  182 
Mass.  605,  66  N.  E.  25,  211  Mass. 
624,  98  N.  E.  611,  42  L.  E.  A.  (N. 


S.)  221)  said  that  "the  conclu- 
sions reached  by  the  majority  in 
the  Massachusetts  cases  seems  to 
be:  (1)  That  it  is  beyond  the 
power  of  a  municipal  corporation 
to  engage  in  the  sale  of  commodi- 
ties which  are  and  can  be  easily 
conducted  by  private  business  con- 
cerns in  competition  with  one  an- 
other, and  which  can  be  sufficiently 
regulated  thereby.  In  this  we  most 
heartily  concur.  (2)  That  the  sale 
of  fuel  falls  within  this  class  of 
commodities,  and  there  is  no  neces- 
sity why  cities  and  towns  should 
undertake  this  form  of  business 
any  more  than  many  others  which 
have  always  been  conducted  by 
private  enterprises.  Here  we  dif- 
fer. (3)  That,  in  regard  to  a  con- 
dition in  which  the  supply  of  fuel 
would  be  so  small  and  the  difficulty 
of  obtaining  it  so  great  that  per- 
sons desiring  to  purchase  it  would 
be  unable  to  supply  themselves 
through  private  enterprise,  it  is 
conceivable  that  agencies  of  gov- 
ernment might  be  able  to  obtain 
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selling  fuel  at  cost  to  the  inhabitants^  and  maintenance  of 
such  fuel  yards  is  not  unconstitutional  since  it  is  a  public 
purpose.  "If  lighting  of  private  residences  and  build- 
ings is  a  public  purpose  and  one  which  the  municipality 
can  legitimately  carry  on,  the  heating  of  the  same  build- 
ings is  equally  public.  It  is  even  a  greater  necessity.  Gas 
and  electric  lights  are  in  the  nature  of  luxuries,  but  heat 
is  indispensable."^ 


fuel  when  citizens  generally  could 
not.  Under  such  circumstances, 
we  are  of  opinion  that  the  govern- 
ment might  constitute  itself  an 
agent  for  the  relief  of  the  com- 
munity, and  that  money  expended 
for  the  purpose  would  be  expended 
for  a  public  use.  Here  again  we 
concur.  The  principle,  therefore, 
seems  to  be  conceded  that,  if  the 
difficulty  of  obtaining  an  adequate 
supply  exists,  the  furnishing  of 
such  supply  by  municipalities  would 
be  a  public  use.  And  this  is  the 
construction  placed  upon  the  Mas- 
sachusetts opinion  by  learned  text- 
writers."  Laughlin  v.  Portland, 
111  Me.  486,  90  Atl.  318,  323,  cit- 
ing §  1807,  vol.  4,  ante. 

2 The  term  "at  cost"  it  was 
declared,  should  be  construed  as 
meaning  without  financial  profit. 
The  main  ground  of  attack  was 
that  the  maintenance  of  a  munici- 
pal fuel  year  was  not  a  public  use, 
and  as  the  power  of  taxation  is 
confined  to  public  purposes,  the  au- 
thority conferred  by  the  act  could 
not  be  constitutionally  exercised. 
"The  exact  line  of  cleavage  be- 
tween what  is,  and  what  is  not,  a 
public  use  it  is  sometimes  difficult 
to  mark.  Some  purposes  readily 
align  themselves  on  one  side  of 
the  line  as  being  clearly  public  in 
their  nature,  while  others  as  readi- 


ly fall  on  the  other  side  as  being 
obviously  private,  and  there  is  a 
debatable  ground  between  the  two. 
Thus  the  support  of  schools,  the 
relief  of  paupers,  and  the  main- 
tenance of  highways  are  clearly 
public  uses  for  which  taxation  is 
permissible,  and  it  has  also  been 
held  that  the  maintenance  of  a 
public  clock,  the  purchase  of  a  fire 
engine,  the  erection  of  a  market 
house,  the  building  of  a  memorial 
hall,  the  aid  of  a  railroad,  all  come 
within  the  scope  of  the  same  term. 
On^  the  other  hand,  taxes  cannot 
be  imposed  to  aid  a  private  enter- 
prise, and  a  municipality  cannot 
assist  individuals  or  corporations 
to  establish  or  carry  on  such  busi- 
ness, either  directly  or  indirectly, 
nor  can  it  engage  in  such  business 
itself.  *  •  *  If  the  direct  ob- 
ject is  private,  the  indirect  bene- 
fits that  may  result  to  the  public, 
even  in  a  large  measure,  are  un- 
availing to  remedy  the  vital  de- 
fect. *  *  *  The  courts  have 
never  attempted  to  lay  down  with 
minute  detail  an  inexorable  rule 
distinguishing  public  from  private 
purposes,  because  it  would  be  im- 
possible to  do  so.  Times  change. 
The  wants  and  necessities  of  the 
people  change.  The  opportunity  to 
satisfy  those  wants  and  necessi- 
ties by  individual  effort  may  vary. 
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§  1812.    Quarries.' 

What  was  clearly  a  public  use  a 
century  ago  may,  because  of 
changed  conditions,  have  ceased  to 
be  such  today.  *  *  *  On  the 
other  hand,  what  could  not  be 
deemed  a  public  use  a  century  ago 
may,  because  of  changed  economic 
and  industrial  conditions,  be  such 
today.  Laws  which  were  entirely 
adequate  to  secure  public  welfare 
then  may  be  inadequate  to  accom- 
plish the  same  results  now.  *  *  * 
Thus  a  class  of  public  uses  has 
grown  up  and  been  recognized 
within  a  comparatively  re«ent  time 
due  both  to  the  growing  needs  of 
the  community  and  to  modern  in- 
ventions calculated  to  meet  those 
needs,   that   furnish,   in  our  judg- 


ment, a  logical  precedent  for  the 
case  at  bar.  These  public  uses  or 
utilities  embrace  water,  light  and 
heat."  Eef erring  to  a  Massachu- 
setts opinion,  the  court  said  that 
the  principle,  therefore,  seems  to 
be  conceded  that,  if  the  difienlty 
of  obtaining  an  adequate  supply 
exists,  the  furnishing  of  such  sup- 
ply by  municipalities  would  be  a 
public  use.  And  this  is  the  con- 
struction placed  upon  the  Massa- 
chusetts opinion  by  learned  text 
writers.  Laughlin  v.  Portland,  111 
Me.  486,  90  Atl.  318,  323,  Ann.  Cas. 
1916C,  734  (p.  742,  annotation), 
citing  §  1809,  vol.  4,  ante. 

3  Radford  v.  Clark,  113  Va.  199, 
73   S.  E.   571. 


CHAPTER  37. 
PUBLIC  IMPROVEMENTS. 


I.    PowEE  TO  Make. 
II.    Municipal  Discretion. 

III.  Exercise  or  Power. 

a.  General  consideiation  including  preliminary  proceedings. 

b.  Ordinance  or  resolution  providing  for  improvement. 

IV.  Contract. 

a.  Execution  and  validity. 

b.  Performance. 

c.  Payment  for  work. 

d.  Liens. 

e.  Bond. 

V.    Damages. 
VI.    Remedies. 

I.     POWER  TO  MAKE. 

§  1816.  Nature  and  purpose  of  pub-  §  1827.  Power   to  make   street   im- 

lie   improvement.  provements. 

i  1817.  Nature  of  power.  i  1828.  Same  —  cannot      be      relin- 

§  1818.  Municipal  power  to  make.  quished. 

§  1819.  Where  power  vested.  §  1829.  Same — sidewalks. 

§  1820.  Same — legislative  control.  §  1830.  Same — power  to  improve  is 

§  1821.  Same — authorities    to    pro-  a  continuing  power. 

vide  for  improvements.  §  1831.  Same — changing  width  and 

§  1822.  Same — delegation  of  power  course  of  streets. 

forbidden.  §1832.  Same  —  paving,       repaying 

§  1823.  Law  applicable.  and      repairing      distin- 

§  1824.  Improvements    beyond   cor-  guished. 

porate  limits.  §  1833.  Power    to    establish    boule- 

§  1825.  Improvements   by   property  vards. 

owners.  §  1833a.  Construction    of    improve- 

§  1826.  Same — compulsory     regula-  ment  laws. 

tions. 

n.   municipal  discretion. 

§  1834.  General  consideration.  §  1835.  Discretionary   power   relat- 

ing   to    public    improve- 
ments illustrated. 
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i  1837.  Discretion   as   to    plans    in 
general. 


§  1838.  Discretion  in  selecting  ma- 
terials. 


nl.     KXKBCISE  OP  POWEE. 


a.  General  consideration  including  preliminary  proceedings. 


Hearing  on  proposed  im- 
provements. 

Bemonstrances. 

Same — ^withdrawl  of'  pro- 
test. 

Submission  to,  and  approval 
of,  electors. 

Mode  of  paying  for  im- 
provements. 

Agreements  of  citizens  and 
property  owners  to  pay 
for   improvements. 

Sufficiency  of  ordinance 
relating  to  payments  in 
installments. 

Estimate  of  cost  of  the  im- 
provement. 

Provision  for  means  of  pay- 
ment. 

Preliminary  ordinance  or 
resolution. 

Declaration  of  necessity  for 
improvement. 

Plans  and  specifications. 

Change  of  plans. 

Specification  of  material. 


1842. 

Street  to  be  established. 

§  1859. 

1843. 

Establishment      of      street 

grade. 

§  1860. 

1844. 

Same — change  of  grade. 

§  1861. 

1847. 

Discontinuance  of  proceed- 

ings and  abandonment  of 

§  1862. 

improvement. 

1848. 

Preliminary  proceedings. 

§  1863. 

1849. 

Notice  of  proposed  improve- 

ment. 

§  1864. 

18498 

1,.  Same — waiver. 

1850. 

Form,  requisite   and  valid- 

ity of  notice. 

§  1865. 

1851. 

Same — description    of     im- 
provement. 

1852. 

Same — who  entitled  to  no- 
tice. 

§  1866. 

1853. 

Same — time. 

§  1867. 

1854. 

Same — manner  of  giving. 

1855. 

Same — return  of  service  or 
proof  of  publication. 

§  1870. 

1856. 

Petition  or  consent  of  prop- 
erty owners  afEected. 

§  1871. 

1857. 

Same — ^form    and    requisite 

§  1872. 

of  petition. 

§  1873. 

1858. 

Same — ^withdrawal    of   con- 
sent. 

§  1874. 

b.  Ordinance  of  resolution  providing  for  improvement. 


i  1875.  Ordinance,  resolution  or 
order. 

i  1^76.  Sufficiency  of  order  for  im- 
provement. 

i  1877.  Publication  of  improvement 
ordinance  or  resolution. 

i  1879.  Ordinance  for  each  distinct 
improvement 

j  1881.  Recommendation  of  ordi- 
nance by  board. 


§  1882.  Procedure  in  passing  im- 
provement  ordinance. 

§  1883.  Description  of  the  improve- 
ment. 

§  1884.  Same — street  improvement 
ordinance. 

§  1885.  Same — sewer  construction 
ordinance. 

§  1886.  Same — description  by  refer- 
ence. 
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i  1887.  Same  —  details  unneeea- 
sary. 

i  1888.  Variance  between  notice  or 
petition  or  preliminary 
resolution  or  estimate  and 
ordinance   or  order. 

( 1889.  Certainty  and  validity  of 
improvement  ordinance. 

)  1890.  Improvement  ordinances 
must  be  reasonable. 


§  1893.  Validating  void  improve- 
ment ordinances. 

§  1894.  Same — curative  power  of 
the  legislature. 

§  1895.  Amendment  of  improve- 
ment ordinance. 

§  1897.  Construction  of  improve- 
ment  ordinances. 


IV.    CONTRACT. 


a.  Execution  and  validity. 


i  1901.  Power  to  make  contract. 
i  1902.  Notice    of    power    to    con- 
tract. 


1903. 

Contract    must    be    author- 
ized. 

§  1913. 

1904. 

Mode   of   making   contract. 

§  1915. 

1905. 

Competitive    bidding. 

1906. 

Contract  should  be  in  writ- 

§ 1916. 

ing. 

§  1918. 

1907. 

Formal   defects   and   irreg- 
ularities. 

1909. 

Defects  in  preliminary  pro- 

ceedings. 

§  1920. 

1910. 

Validity  in  general. 

§  1921. 

1911. 

Provisions     affecting     the 

§  1922, 

cost  of  the  work. 

§  1923, 

§  1912.  Same — guaranty  of  work 
and  stipulations  for  re- 
pair. 

One  contract  for  several 
improvements. 

Unauthorized  and  void  con- 
tracts. 

Estoppel. 

Contract  must  conform  to 
law,  ordinance  or  order 
authorizing  the  improve- 
jnent. 

Eatification  of  contract. 

Modification. 

Assignment. 

Construction. 
§  1924.  Forfeiture   and  restoration. 


b.  Performance. 


i  1925.  Substantial 
snficient. 

i  1926.  Defective    performance. 

i  1927.  Same — ^waiver   of   defects. 

i  1928.  Excuse  for  defective  work 
or  non-performance. 

1 1929.  Acceptance  of  work  by  mu- 
nicipality— effect. 

i  1930.  Same — what  is   acceptance. 

i  1931.  Delay  and  waiver  of  dam- 
ages therefor. 

i  1932.  Effect    of  partial   perform- 
ance. 


performance  §  1933. 
1934. 
1935. 
1936. 


§  1937. 
§  1938. 

§  1939. 


Time  as  essence  of  the  con- 
tract. 

Eight  to  abandon  or  annul 
contract. 

Extension  of  time  for  per- 
formance. 

Completion  by  municipal- 
ity of  abandoned  work. 

Eights   of  third  persons. 

Certificate  of  approval  of 
work. 

Same — what  oficer  to  give 
certificate. 
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1 1940.  Same — necessity  for  certifi- 
cate. 


§  1941.  Same — sufficiency  of  certifi- 
eat«. 


e.  Payment  for  work. 


§  1942.  Liability  of  municipality 
to  contractor. 

§  1943.  Same^default  or  neglect  of 
municipality. 

§  1944.  Same — assumpsit. 

§  1945.  Same — quantum  meruit! 

§  1946.  Extra  pay  for  extra  work. 

§  1947.  Method  and  time  of  pay- 
ment. 


§  1948.  Payment  by  special  assess- 
ments. 

i  1949.  Conditions   as   to  payment. 

§  1950.  Payment  out  of  special 
fund. 

§  1951.  Amount   of   recovery. 

§  1952.  Interest  on  sum  due. 

§  1953.  Eetention  of  part  by  mu- 
nicipality. 


d.  Liens. 


§  1954.  Liens    for    labor    and    ma- 
terial. 
§  1955.  Filing  notice  of  lien. 


§  1956.  How  lien  may  be  lost. 

§  1957.  Enforcing   lien. 

§  1958.  Assignment   by    contractor. 


e.  Bond. 


§  1959.  Bond  for  performance  of 
work. 

§  1960.  Bond  to  secure  laborers, 
materialmen  and  sub-con- 
tractors. 

§  1961.  Liability  on  bond. 

§  1962.  Same — for  what  liable. 


§  1963.  Same — on   abandonment'  of 

work. 
§  1964.  Same— personal  liability  of 

officers, 
i  1965.  Defenses. 
§  1966.  Construction. 


V.    DAMAGES. 

§  1968.  Liability  for  consequential      §  1977. 

damages. 
§  1968a.  Same — delay  in  doing  the 

work.  { 1978. 

§  1969.  Constitutional  provisions. 
§  1970.  Statutory  and  charter  pro-      §  1979. 

visions. 
§  1972.  Authorization     or    r  atifiea-       §  1980. 

tion   of  improvement   by 

municipality.  §  1981. 

§  1974.  Agreement     fixing    amount 

of   damages.  §  1982. 

§  1975.  Damages     for     change     of 

street  grade.  §  1983. 

§  1976.  Same — created  by  constitu-      §  1984. 

tion,   statute    or   charter. 


Change  of  grade  must  be 
of  a  grade  legally  estab- 
lished. 

Nature  and  extent  of 
change  of  grade. 

Damages  in  bringing  street 
to  first  established  grade. 

Bridges,  viaducts,  and  other 
structures  in  streets. 

Damages  for  vacating 
streets. 

Construction  of  sewers  and 
drains. 

Who  liable. 

Same — liability  as  between 
the  municipality  and  the 
contractor. 


§  1816] 
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§  1986.  Who  may  recover  damages. 

§  1987.  Estoppel. 

§  1988.  Waiver  of  damages. 

When  damages  accrue. 

Nature     and     location     of 
property. 

Measure  of  damages. 

Proceedings  to  assess  dam- 


§  1989. 
§  1990. 

§  1991. 
§  1992. 


§  1993.  Seview  of  assessment  pro- 
ceedings. 
1 1994.  Payment  of  damages. 


Deduction  of  benefits. 
Delay  in  bringing  action  or 
making  claim. 
§  1997.  Eemedies       b  y       property 
owners. 
Elements  of  damages. 
Same  —  interference      with 
access  to  property. 
i  2001.  Same — injury     or     destruc- 
tion of  shade  trees. 
i  2002.  Surface  water. 


1 1995. 
i  1996. 


§  1998. 
§1999. 


VI,    BEMSDIXS. 

i  2003.  Judicial    interference    with      §  2010. 
public  improvements. 

i  2004.  Same — injunction.  §  2012. 

i  2006.  Same — to     prevent     altera- 
tion of  grade  or  width  of       §  2013. 
street. 

i  2007.  Same — to  restrain  vacation       §  2014. 
of  street. 

i  2008.  Same — who   entitled  to   in-      §  2015. 
junction.  §  2016. 


Conclusiveness  and  col- 
lateral attack. 

Who  may  question  valid- 
ity of  proceedings. 

Waiver  of  defects  and  ob- 
jections. 

Application  of  doctrine  of 
estoppel. 

Review  by  appeal. 

Eeview  by  certiorari. 


I.  POWEB  TO  MAKE. 


§  1816.    Nature  and  purpose  of  public  improvement.^ 

Public  improvements  that  may  be  provided  for  by  the 
municipality  generally  include  necessary  and  appropriate. 


1  Marshall  v.  Meridian,  103  Miss. 
206,  60  So.   135. 

Fountain  for  water  to  slack 
thirst  of  animals  using  the  streets, 
held  a  "city  purpose."  Water 
Supply  Co.  V.  Albuquerque,  17  N. 
Mex.  326,  128  Pao.  77. 

Library,  held  a  municipal  pur- 
pose. Tampa  v.  Prince,  63  Fla. 
387,  58  So.  542. 

Municipal  railroad  authorized/ as 
a  public  utility.  Waldy  v.  Seattle, 
93  Wash.  407,  161  Pac.  65;  State 
ex  rel.  v.  Bridges,  97  Wash.  553, 
166  Pac.  780. 


Sea  wall  to  protect  a  city  from 
tides  and  floods,  held  a  public  im- 
provement, authorizing  an  ad  va- 
lorem tax  to  pay  for  same.  Sick 
V.  Bay  St.  Louis,  113  Miss.  175,  74 
So.  272. 

Razing  building.  On  sale  of  a 
garbage  plant  the  raring  of  the 
building  was  held  not  a  public 
work  or  improvement.  Grant  v. 
Milwaukee,  156  Wis.  635,  146  N. 
W.  780. 

Subway  station.  Union  Beal  Es- 
tate Co.  V.  New  York,  170  N.  Y. 
S.  784. 
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municipal  buildings,'^  as  court  houses  and  appurtenances,' 
town,*  or  city  halls,  jails,  etc.;*  waterworks;*  lighting, 
power  and  heating  plants ; '  safe,  suitable  and  convenient 


IiOcal  improvements,  as  distin- 
guished fiom  general  improve- 
ments, §  2027,  post;  §  2024,  vol.  5, 
ante. 

2 "If  the  primary  object  of  a 
building  to  be  constructed  is  a  mu- 
nicipal purpose  the  fact  that  it 
may  be  incidentally  used  for  the- 
atrical purposes  may  not  have  the 
efEeet  of  rendering  the  action  in 
erecting  it  invalid."  Smith  v. 
Eaton,  18  N.  Mex.  613,  140  Pac. 
109. 

Opera  house.  Egan  v.  San  Fran- 
cisco, 165  Cal.  576,  133  Pac.  294. 

3  Law  authorizing  erecting,  held 
not  mandatory.  Klinck  v.  Pounds, 
163  N.  Y.  S.  1008. 

4  Town  hall.  Suitable  for  the 
use  of  the  fire  department,  munic- 
ipal offices  and  other  municipal 
purposes.  ' '  Town  hall "  is  in  com- 
mon and  almost  universal  use 
throughout  New  Jersey  to  desig- 
nate the  chief  municipal  building 
of  a  town,  e.  g.,  the  place  in  which 
it  transacts  the  public  business  of 
a  town.  Held,  under  particular 
statute  town  had  no  authority  to 
build  a  new  town  hall.  Syms  v. 
West  Hoboken,  90  N.  J.  L.  130,  100 
Atl.  191. 

5  City  Hall,  cells  in,  to  be  used 
in  connection  with  a  police  court, 
held  incidental  thereto.  "It  is  im- 
possible to  lay  down  an  exact  de- 
finition of  a  city  hall.  It  is  sufS.- 
cient  to  say  that  where  the  build- 
ings and  appurtenances  provided 
for  are  upon  the  same  site,  and  are 
so  related  to  each  other  and  to  the 
main  purpose  of  the  erection  as  to 
form  practically  a  part  of  the  same 


general  plan  they  may  each  and  all 
be  included  within  that  category." 
Champion  Iron  Co.  v.  South  Omaha, 

93  Neb.  56,  139  N.  W.  848. 

6  Colorado.  Colorado  Springs  v. 
Pikes'  Peak  Hydro-Electric  Co., 57 
Colo.  169,  140  Pac.  921. 

Georgia.  Hall  v.  Calhoun,  140 
Ga.  611,  79  S.  W.  533. 

Minnesota.  Baekua  v.  Virgbia, 
123  Minn.  48,  142  N.  W.  1042. 

Michigan.  North  Michigan  Wa- 
ter Co.  V.  Escanaba,  199  Mich.  286, 
165  N.  W.  847. 

North  Carolina.  Asbury  v.  Albe- 
marle, 162  N.  C.  247,  78  S.  E.  146. 

Virginia.  Norfolk  v.  Norfolk 
County  Water  Co.,  113  Va.  303,  74 
S.  E.  226. 

Washington.  Matthews  v.  El- 
lensburg,  73  Wash.  272,  131  Pac. 
839. 

United  States.  Wichita  Water 
Co.  V.  Wichita,  234  Eed.  415. 

7  Colorado.  Colorado  Springs  v. 
Pikes'  Peak  Hydro-Electric  Co., 57 
Colo.  169,  140  Pac.  921. 

Kansas.  Humphreys  v.  Pratt 
City  Oomrs.,  93  Kan.  413,  144  Pac. 
197. 

Minnesota.  Backus  v.  Virginia, 
123  Minn.  48,  142  N.  W.  1042. 

Michigan.  Andrews  v.  South 
Haven,  187  Mich.  294,  153  N.  W. 
827. 

Nebraska.     BeU  v.  David  City, 

94  Neb.  157,  142  N.  W.  523. 
Tennessee.     Keenan  &  Wade  v. 

Trenton,  130  Tenn.  71,  168  S.  W. 
1053. 

Washington.  Chandler  v.  Seat- 
tle, 80  Wash.  154,  141  Pac.  331. 
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streets,  boulevards,  parkways,  parks,*  bridges,®  culverts, 
drains,  sewers,"  sewerage  disposal  plants ; "  wharves,^^ 
docks,^'  and  public  harbors.^* 

§  1817.    Nature  of  power. 

The  power  to  provide  necessary  and  desirable  public 
improvements  is  frequently  directory  as  distinguished 
from  mandatory.^^ 

The  power  is  generally  regarded  as  legislative,  and  can 
not  be  surrendered  by  the  municipality.^® 


Wisconsin.  Neaey  v.  Milwaukee, 
151  Wis.  504,  139  N.  W.  409. 

Lighting,  power  and  heating 
plants;  power  given  to  Ohio  munic- 
ipalities to  establish  and  operate. 
Butler  V.  Karb,  96  Ohio  472,  117 
N.  E.  953. 

Electric  lighting  system,  electric 
light  distributing  system  for  pub- 
lic lighting,  money  to  be  raised 
therefor  by  taxation  on  bond  is- 
sue. Livermore  v.  Millville,  85  N. 
J.  L.  655,  90  Atl.  380. 

8  Parks,  parkways  and  boule- 
vards. Chaplin  v.  Kansas  City, 
259  Mo.  479,  168  S.  W.  763. 

Separation  of  grade  crossings  of 
railroads,  with  street  and  public 
ways.  American  Tobacco  Co.  v. 
St.  Louis,  247  Mo.  874,  157  S.  W. 
502. 

9  Bridge  as  a  public  improvement. 
Warsaw  v.  Malone,  159  N.  C.  573, 
75  S.  E.  1011. 

10  Drains.  Ainsworth  v.  Arizona 
Asphalt  Paving  Co.,  18  Ariz.  242, 
158  Pac.  428. 

Sewerage  and  drainage.  Warsaw 
V.  Malone,  159  N.  C.  573,  75  S.  E. 
1011. 

llVeatch  v.  Gibson,  29  Idaho 
609,  160  Pac.  1112. 

IZHafner  Mfg.  Co.  v.  St.  Louis, 
262  Mo.  621,  172  8.  W.  28. 

18  Wharves  and  docks,  scheme  of 


improvement,  etc.  Paine  v.  Port 
of  Seattle,  70  Wash.  294,  127  Pac. 
580,   126   Pac.   628. 

14 Public  Harbor.  "A  trust  to 
carry  on  a  commercial  enterprise, 
unaffected  by  a  public  use,  would 
probably  be  void  *  *  *  because 
city  could  not  be  invested  with 
power  to  administer  it.  But  in 
this  state  it  is  now  well  settled  that 
a  city  can  be  given  power  to  carry 
on  within  its  limits  a  public  utility 
or  to  improve  and  control  a  public 
harbor  within  its  limits  for  the 
promotion  of  navigation  and  com- 
merce." A  grant  of  harbor  land 
by  the  state  to  a  city  upon  condi- 
tion that  the  city  improve  and  use 
such  laud  for  a  harbor,  held  good 
in  an  action  by  the  city  to  compel' 
mayor  to  sign  bonds  for  harbor 
improvement.  Long  Beach  v.  Li- 
senby,  175  Cal.  575,  166  Pac.  333. 

Harbor  improvements  authorized. 
Boettger  v.  Two  Eivers,  157  Wis. 
60,   147   N.  W.   66. 

16  Power  is  usually  directory, 
not  mandatory,  as  power  to  erect 
a  courthouse  building — "Author- 
ized," held  not  the  same  as  "re- 
quired" or  "directed."  Klinck 
V.  Pounds,  163  N.  Y.  S.  1008. 

See  •  §  1836,  vol.  4,  ante. 

16  The  necessity,  location  and 
character  of  a  public  improvement 
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However,  in  obtaining  for  the  city  and  its  inhabitants 
a  water  supply  it  has  been  said  to  involve  merely  the  exer- 
cise of  the  proprietary  or  business  powers  of  the  munic- 
ipality, and  not  governmental  functions.^' 

The  same  rule  has  been  applied  also  to  street  improve- 
ments. In  such  work,  the  city  is  sometimes  viewed  as 
an  agent  of  the  property  owners  whose  property  is  rp- 
quired  to  pay  for  the  improvements.^' 


is  a  legislative  question.  Mortell 
V.  Clark,  272  111.  201,  111  N.  E. 
993,  997. 

' '  In  regulating  the  repair  and 
improvement  of  streets  the  city  is 
exercising  a  legislative  function 
and  in  performing  such  work  a  gov- 
ernmental duty  is  exercised  by  the 
city.  A  city  can  not,  without  ex- 
press authority  from  the  legisla- 
ture to  do  so,  contract  away  its 
legislative  powers."  State  ex  rel. 
V.  Milwaukee  El.  Ey.  &  Light  Co., 
157  Wis.  121,  147  N.  W.  232,  235. 

17  A  city  in  the  exercise  of  its 
powers  to  acquire  a  system  of  wa- 
ter works,  and  operate  the  same 
acts  in  is  proprietary  character, 
as  distinguished  from  its  govern- 
mental capacity.  Public  Service 
Commission  v.  Helena,  52  Mont. 
527,  159  Pac.  24. 

The  passage  of  an  ordinance  to 
obtain  a  water  supply  for  the  in- 
habitants and  the  city  at  rates 
specified,  involves  merely  the  ex- 
ercise of  the  proprietary  or  busi- 
ness powers  of  the  city,  and  not  the 
exercise  of  governmental  functions. 
Wichita  Water  Co.  v.  Wichita,  234 
Fed.  415,  420;  Illinois  Trust  and 
Savings  Bank  v.  Arkansas  City, 
76  Fed.  271,  22  C.  C.  A.  171,  34  L. 
E.  A.  518. 

The  establishment  of  a  water 
system  in  a  city  is  not  a  govern- 


mental function  in  which  the  state 
may  have  such  an  interest  as  would 
give  it  power  to  compel  its  main- 
tenance in  a  city.  Kenton  Water 
Co.  V.  Covington,  156  Ky.  569,  161 
S.  W.  988. 

18  Where  the  expense  of  the  im- 
provement was  to  be  borne  by  the 
property  benefited  through  local 
assessment  "under  well  settled 
rules  the  city  was  acting  only  as 
the  agent  of  the  property  owners 
so  afEected. "  Mechanics  Bank  v. 
New  York,  135  N.  T.  S.  978,  151 
App.  Div.  87. 

In  providing  public  improve- 
ments "the  city  acts  in  its  pro- 
prietary capacity.  Its  council  is 
the  agent  of  the  property  Dwners. 
In  Seattle  v.  Stirrat,  55  Wash.  560, 
104  Pac.  834,  24  L.  E.  A.  (N.  S.) 
1275,  we  said:  "The  power  to 
grade  streets,  lay  sewers  or  water 
pipes,  and  to  lay  out  the  cost 
thereof  on  abutting  property  is 
not  a  governmental  or  public  func- 
tion in  the  strict  sense."  The  city 
in  such  case  acts  merely  as  an 
agent  ex  necessitate;  for  while  the 
burden  is  on  the  individual  to  im- 
prove the  street,  the  nature  of  the 
work  is  such  that  it  must  be  done 
in  some  order  and  with  some  rela- 
tion to  the  improvement  of  con- 
necting thoroughfares,  to  the  end 
that    the    scheme    of    development 
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§  1818.    Municipal  power  to  make.^^ 

In  the  absence  of  constitutional  restrictions  the  power 
to  provide  public  improvements,  may  be  granted  by  the 
legislature,  and  the  method  of  its  exercise  may  be  speci- 
fied, and  such  method  must  be  observed  in  good  faith.^" 


and  improvement  may  be  harmoni- 
ous. Beyond  the  right  to  do  this 
work  against  the  will  of  the  abut- 
ting owner,  and  in  acoordanee  with 
the  plans  of  its  adoption  the  right 
of  the  city  has  not  been  extended. 
To  hold  that  the  eity  could  ignore 
the  first  principle  of  agency — that 
is,  that  an  agent  is  bound  to  serve 
his  master  and  promote  his  inter- 
est— would  be  to  put  a  burden  upon 
an  involuntary  principal  that  has 
80  far  been  unknown  to  the  law." 
Malette  v.  Spokane,  68  Wash.  578, 
123  Pae.  1005,  1006,  approving 
James  v.  Seattle,  49  Wash.  347,  95 
Pae.  273. 

"In  the  laying  out  of  a  highway 
the  eity  council  does  not  act  as 
an  agent  of  the  city  but  as  a  board 
of  public  officers.  The  members 
of  the  council  are  bound  by  the 
statute  in  the  exercising  of  that 
public  duty.  When  in  their  honest 
judgment  damages  have  been 
caused  by  the  lay-out  of  a  street, 
to  make  award  of  such  damage." 
Mevins  v.  Springfield,  227  Mass. 
538,  116  N.  E.  881. 

19  Express  power  by  charter. 
Williams  v.  Vallejo  (Cal.  App.), 
171  Pae.  834;  Lewis  v.  Pilot  Moun- 
tain, 170  N.  0.  109,  87  S.  E.  56. 

Legislative  act  gave  express 
power.  Kilcullen  v.  Webster,  260 
Pa.  263,  103  Atl.  592. 

Culvert  over  a  private  water 
canal,  held  authorized  by  virtue  of 
powers  as  t»  streets,  etc.  South 
8McQ.— 9 


Yuba  Water  Co.  v.  Auburn,  16 
Cal.  App.  775,  118  Pae.  101. 

20  May  by  prescribing  note  of 
the  council  create  a  paving  dis- 
trict. Fitzgerald  v.  Sattler,  102 
Neb.  665,  168  N.  W.  599. 

Granted  by  legislature  to  be 
paid  for  by  general  levy  of  taxa- 
tion or  by  means  of  special  assess- 
ments against  property  specially 
benefited,  or  by  issue  of  municipal 
bonds.  Method  laid  down  to  be 
observed,  of  course.  Byrns  v.  Mos- 
cow, 21  Idaho  398,  121  Pae.  1034, 
1036;  Ford  v.  Great  Falls,  46  Mont. 
292,  127  Pae.  1004;  People  ex  rel. 
V.  Book  Island,  27i  111.  412,  111 
N.  E.  291. 

"There  is  a  presumption  i in  fa- 
vor of  proper,  as  distinguished 
from  improper,  official  conduct. 
Taxpayers  have  the  right  to  as- 
sume that  such  improvements  will 
be  made,  and  the  cost  thereof  levied 
and  collected  in  "accordance  with 
the  law."  Kuick  v.  Grand  Rapids, 
200  Mich.  582,  588,  166  N.  W.  979, 
981. 

The  mandatory  stepS'  to  be  taken 
pointed  but  by  the  ^plieable  law 
must  be  observed  in  substance. 
"The  official  must  usually  take  in 
the  order  prescribed  and  in  rather 
strict  observance  of  the  charter 
(or  applicable  law)  exercising  al- 
ways good  faith. "  Kuick  V.  Grand 
Bapids,  200  Mich.  582,  166  N.  W. 
979,  981. 
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It  has  been  said  that  a  municipality  has  inherent  power  to 
construct  and  maintain  sewers.®^ 

"A  sewerage  system  is~  a  public  necessity,"  and  may 
be  authorized  from  power  to  make  all  regulations  neces- 
sary to  secure  the  general  health,  etc.^* 

It  has  also  been  said  that  one  of  the  paramount  obliga- 
tions-of  a  municipality  is  to  furnish  its  citizens  (as  far 
as  possible)  with  a  sufficient  supply  of  water,  not  only  for 
the  public  health,  but  for  the  public  safety  as  well,  in 
order  to  afford  the  means  of  extinguishing  fires  and  pre- 
venting conflagrations.  "A  municipal  corporation  when 
exerting  its  functions  for  the  public  good  cannot  be  shorn 
of  its  powers  by  implication.  If  in  particular  circum- 
stances, it  is  sought  to  restrict  the  exercise  of  its  public 
powers  the  right  to  do  so  must  be  manifest  in  clear  and 
unmistakable  terms. "  ^  * 

Power  to  make  improvements  involves  the  method  of 
paying  for  them,  by  general  taxation,  or  special  taxation 
or  local  assessments,  against  the  property  specially  bene- 
fited,** or  by  bond  issue,**  and  frequently  the  exercise  of 
the  right  of  eminent  domain  is  necessary.** 

§  1819.    Where  power  vested. 

The  delegation  of  power  necessarily  limits  its  exercise 
to  the  authority  specified,  thereby  excluding  all  other  au- 

ZlKilcuUen  v.  Webster,  260  Pa.  24Waddell  Inv.  Co.  v.  Hall,  255 

263,  103  Atl.  592;  following  Fisher  Mo.   675,   164  S.  W.  541;  Ford  v. 

V.  Harrisburg,  2  Grant  Gas.  291.  Great  Falls,  46  Mont.  292,  127  Pao. 

22  Princeton    v.    Pool,    171    Ky.  1004;   Shultise   v.   Taloga,  42  Okl. 

638,  188  S.  W.  758,  760.  65,    140    Pae.    1190;    Rockwell   v. 

May    extend    sewer   system    and  Junction    City,    92   Kan.    513,   141 

levy  cost  thereof  against  abutting  Pac.  299;  Kuick  v.  Grand  Bapids, 

property.    Harris  v.  Churchill,  152  200    Mich.    582,    166    N.    W.   979; 

N.  T.  S.  73.  People  ex  rel.  v.  Rock  Island,  271 

Sewers    at    expense    of   abutting  111.  412,  111  N.  E.  291. 

property.      Bayes     v.     Paintsville,  25  §  2269,    post;     §  2269,    vol.    5, 

166  Ky.  679,  179  S.  W.  623,  L.  E.  ante. 

A.  1916B,  1027.  26  Private    property   for    sewage 

28  Norfolk    V.     Norfolk    County  disposition  can  be  taken  only  by 

Water  Co.,  113  Va.  303,  74  S.  E.  condemnation.     Princeton  v.  Pool, 

226.  174  Ky.  185,  191  S.  W.  865. 
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thority,  public  or  private.  Thus  delegated  power  relat- 
ing to  named  public  improvements  to  county  authorities 
excludes  municipal  authorities  from  exercising  such 
powers,  e.  g.,  exclusive  jurisdiction  over  improvements 
of  county  roads  although  within  the  municipal  area." 

§  1820.    Same — legislative  control.*' 

§  1821.    Same — authorities    to    provide    for    improve- 
ments.29 


(  \ 


Z7  Cooper  V.  Fox,  87  Or.  657,  171 
Pac.  408. 

28  Legislature  may  limit  power 
of  eity  to  levy  assessments  for  pub- 
lie  improvements.  KueM  v.  Ed- 
monds, 85  Wash.  307,  148  Pae.  19; 
Van  Der  Creek  v.  Spokane,  78 
Wash.  94,  138  Pac.  560;  Chehalis 
V.  Cory,  54  Wash.  190,  102  Pao. 
1027,,  104  Pae.  768. 

Legislature  may  apportion  the 
cost  of  a  public  improvement  be- 
tween two  municipalities.  Ry- 
lands  v.  Clark,  278  HI.  39,  42,  43, 
115  N.  E.  829,  following  Lussem  v. 
Chicago  Sanitary  District,  192  111. 
404. 

Legislature  may  give  power  to 
make  public  improvements  by  gen- 
eral taxation  or  by  special  assess- 
ments, or  issue  bonds,  of  course, 
within  constitutional  limitations,  to 
make  contracts  therefor,  as  to 
method  of  paying.  Byrns  v.  Mos- 
cow, 21  Idaho  398,  121  Pae.  1034. 

Grade  crossing  laws,  providing 
for  adjustment,  for  example,  be- 
tween a  municipality,  a  public 
service  corporation  as  a  railroad 
were  held  constitutional.  Society 
for  Prevention,  etc.,  v.  New  Tork, 
166  N.  Y.  S.  17,  99  Misc.  Eep.  552. 

Power  to   lay   out   and   regulate ' 
streets,  including  authority  to  reg- 


ulate the  use  of  a  street  crossing 
over  railroad  tracks,  is  a  "munic- 
ipal affair,"  under  the  California 
Constitution  providing  that  city 
charters  emanating  by  virtue  there- 
of shall  not  be  subject  to  control 
by  general  laws  as  to  municipal 
affairs.  Los  Angeles  v.  Central 
Trust  Co.,  173  Cal.  323,  159  Pac. 
1169. 

See  §  229F,  ante.   ' 

Street  improvements  are  "mu- 
nicipal affairs ' '  and  within  the  con- 
trol of  the  municipality.  Barber 
Asphalt  Paving  Co.  v.  Costa,  171 
Cal.  138,  152  Pae.  296. 

29  In  establishing  a  system  of 
electric  lights,  waterworks  and 
sewage,  under  particular  grant  of 
power,  held  the  municipality  could 
act  without  submitting  matter  to 
the  electors.  Swindell  v.  Bel- 
haven,  173  N.  C.  1,  91  S.  E.  369. 

Board  of  public  works  given  ex- 
clusive control  of  grading,  etc.,  of 
streets,  but  in  the  construction  of 
streets,  etc.,  such  board  is  to  act 
with  the  council.  The  board  may 
fix  the  grade  of  a  street  and  the 
council  may  ratify  such  action. 
Aside  from  legislative  functions, 
power  as  to  street  improvements 
may  be  vested  in  an  administra- 
tive board.    Barringer  Land  Co.  v. 
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§  1822.    Same — delegation  of  power  forbidden."" 

§  1823.    Law  applicable. 

The  law  applicable  to  the  proceedings  contemplated,  of 
course,  is  to  be  followed.  The  method  of  proceeding,  and 
the  manner  of  defraying  the  expenses  of  the  proposed 
improvement,  usually  de|;ermine  what  law  should  be  in- 


Barber  Asphalt  Co.,  149  Ky.   132, 
147  S.  W.  893. 

SOBurnham  v.  Abrahamson,  21 
Cal.  App.  248,  131  Pae.  338. 

When  there  is  no  city  engineer 
to  estimate  the  cost  of  the  works, 
such  duty  may  be  given  to  mayor. 
Gratz  V.  Kirkwood,  182  Mo.  App. 
581,  166  S.  W.  319. 

Council  cannot  delegate  to  a 
street  committee  the  determina- 
tion of  what  sidewalks  should  be 
reconstructed  and  to  reconstruct 
them.  ' '  The '  proceedings  are  ad 
invitum  and  must  be  strictly  pur- 
sued." Clark  V.  Martin,  182  Iowa 
811,  166  N.  W.  276. 

Council  cannot  delegate  to  a 
committee  power  to  make  altera- 
tions in  the  grade,  plan  and  di- 
mensions of  the  work.  Gratz  v. 
Kirkwood,  182  Mo.  App.  581,  166 
S.   W.   319. 

The  duty  of  prescribing  the 
width  of  a  purposed  sidewalk  is 
legislative,  not  ministerial,  and 
therefore  cannot  be  delegated  to 
the  city  engineer  or  other  officer. 
California  v.  Kiesling  (Mo.  App.), 
180  S.  W.  559. 

Powfer  vested  in  the  council  "to 
determine  the  character,  kind  and 
extent"  of  the  improvement  can- 
not be  delegated  to  the  city  en-' 
gineer.  Lawrence  v.  Portland,  85 
Or.  586,  167  Pac.  587. 

Leaving  to  the  city  engineer  the 
time  for  the  beginning  of  the  work. 


held  not  a  delegation  of  legisla- 
tive power.  Fellows  v.  Dorsey,  171 
Mo.  App.  289,  300,  157  S.  W.  995. 

The  power  to  fix  the  grade  of  a 
sidewalk  or  other  improvement  is 
a  legislative  act,  and  cannot  be 
delegated.  Hardingsburg  v.  Mer- 
cer, 172  Ky.  661,  663,  189  S.  W. 
1117;  People  v.  Meerts,  267  111. 
210,  108  N.  E-.  57. 

Delegating  to  council  committee 
the  establishment  of  street  grade 
by  ordinance  is  void.  Staunton  v. 
Bond,  281  HI.  568,  118  N.  E.  47. 

Details  as  to  improvement  work 
may  be  delegated.  East  St.  Louis 
V.  Vogel,  276  111.  490,  114  N.  E. 
941. 

Power  to  assess  special  benefits 
in  the  construction  of  a  sea  wall 
to  protect  a  city  from  tidtes  and 
floods,  held  could  be  conferred  on 
commissioners  by  the  aldermen 
and  mayor,  where  there  was  no 
constitutional  assessor  provided  for 
municipalities.  Sick  v.  Bay  St. 
Louis,  113  Miss.  175,  74  So.  272. 

"Whether  a  particular  footway 
is  or  is  not  out  of  repair  or  so  worn 
as  to  require  it  to  be  relaid  in 
part  or  in  whole  is  a  matter  too 
vast  in  detail  to  be  passed  on  in 
a  city  of  the  size  of  Baltimore  by 
separate  ordinances  in  each  case. 
That  is  a  ministerial  function 
rather  than  a  legislative  one,  and 
as  such  is  proper  to  be  committed 
to   a  municipal  official,  such  as  a 
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voked.    Moreover,  changes  or  repeals  of  laws  touching 
the  premises  should  not  be  overlooked,'^ 

In  making  or  authorizing  improvements,  the  municipal 
corporation  need  not  declare  by  ordinance  or  resolution 
the  law  under  which  the  proceedings  are  had.''' 


'city  engineer  or  highway  engineer, 
or  an  appropriate  department." 
Johns  Hopkins  Club  Bldg.  Co.  v. 
Baltimore,  130  Md.  282,  100  Atl. 
298,  citing  §  1822,  vol.  4,  ante. 

31  Coleman  v.  Spring  Const.  Co. 
(Cal.  App.  1919),  182  Pae.  473; 
Osburn  v.  Stone,  170  Cal.  480,  150 
Pae.  367;  Williams  v.  Vallejo 
(Cal  App.),  171  Pae.  834;  State 
V.  Superior  Court,  87  Wash.  582, 
152  Pae.  11;  MeAndrew  v.  Dun- 
more  Borough,  245  Pa.  101,  91  Atl. 
237;  Patterson  v.  Baltimore,  130 
Md.  645,  101  Atl.  589;  White  v. 
North  Yakima,  87  Wash.  191,  151 
Pae.  645;  Borroughs  v.  Keokuk, 
181  Iowa  660,  165  N.  W.  83;  Eieh- 
ardson  v.  Seattle,  97  Wash.  371, 
166  Pae.  639. 

Eepeal,  question  as  to.  Hunts- 
ville  V.  Eatherton  (Mo.  App.),  182 
S.  W.  767;  Eansome-Crummey  Co. 
V.  Woodhams,  29  Cal.  App.  356, 
156  Pae.  62;  Catts  v.  Smyrna  (Del. 
Ch.),  91  Atl.  297. 

Eevision  of  statutes,  and  adop- 
tion of  law  by  electors.  Lindsey 
V.  Nacogdoches  (Tex.  Civ.  App.), 
1126. 

Change  of  law  after  the  insti- 
tution of  the  proceedings,  aban- 
donment, and  institution  of  new 
action.  Schultz  v.  Eitterbusch,  38 
Okl.  478,  134  Pae.  961. 

Laws  for  different  classes  of 
cities  and.  villages.  Gibson  v. 
Troupe,  96  Neb.  770,  148  N.  W. 
944. 

Charters    often    provide    a   com- 


plete system  for  street  improve- 
ments, and  certain  other  kinds, 
when  general  statute  do  not  apply. 
Union  Paving  Co.  v.  Schenectady 
Board  of  Contract,  etc.,  134  N.  Y. 
S.  740,  74  Misc.  Rep.  646. 

Whether  charter  or  state  law 
applicable.  Thoits  v.  Byxbee  (Cal. 
App.),  167  Pae.  166. 

Provisions  of  local  charter  pre- 
vail over  general  statute,  as  street 
improvements  are  "municipal  af- 
fairs" within  the  California  Con- 
stitution. Barber  Asphalt  Paving 
Co.  v.  Costa^  171  Cal.  188,  152  Pg,c. 
296. 

Particular  statute  held  inapplica- 
ble to  making  temporary  walks  on 
ungraded  and  unimproved  streets. 
An  ordinance  providing  for  such 
improvement  is  not  one  of  a  gen- 
eral or  permanent  nature.  Gibson 
V.  Troupe,  96  Neb.  770,  148  N.  W. 
944. 

Sewerage  disposal  work.  Veatch 
V.  Gibson,  29  Idaho  609,  160  Pae. 
1112. 

Statute  repealing  part  of  munic- 
ipal charter.  Batchelor  v.  Ham- 
monton,  82  N.  J.  L.  295,  82  Atl. 
525. 

If  the  charter  does  not  prescribe 
the  procedure  the  general  law  of 
the  state  may  be  followed  in  this 
respect  where  not  inconsistent  with 
charter.  Thomas  v.  Petaluma  (Cal. 
App.),  165  Pae.  1021. 

Failure  of  a  municipality  to 
provide  a  scheme,  although  em- 
powered to   do   so  by  its  charter, 
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§  1824.    Improvements  beyond  corporate  limits. 

Authority  to  make  improvements  beyond  the  corporate 
limits  is  often  implied  on  the  ground  of  necessity,  as 
sewer  outlets,'*  or,  as  it  is  said,  it  arises  by  implication." 

Improvements  relating  to  a  municipal  purpose,  with- 
out the  municipal  area  are  generally  sanctioned,  as  sew- 
ers and  drains,  parks  an4  water  supply.'* 

will  authorize  it  to  proceed  under 
general  state  law.  Park  v.  Pacific 
Fire  Extinguisher  Co.  (Cal.  App.), 
173  Pae.  615,  following  Fragley  v. 
Phelan,  126  Cal.  383,  58  Pac.  983. 
In  the  condemnation  of  land  for 
a  local  improvement  to  be  paid  for 
by  general  taxation  the  municipal- 
ity cannot  proceed  under  the  Local 
Improvement  Act  in  Illinois.  Mor- 
rison V.  Chicago  &  N.  W.  Ey.  Co., 
257  111.  376,  100  N.  E.  991. 

32  Eanaome-Crummey  Co.  v.  Cor- 
nelius (Cal.  App.  1919),  178  Pae. 
731. 

33  Sewer  outlets  beyond  corpo- 
rate limits  authorized.  Section 
1434,' ante;  Kelly  v.  Miller,  139  N. 
Y.  991,  78  Misc.  Eep.  584;  Jen- 
nings Heights  L.  &  I.  Co.  v.  St. 
Louis,  257  Mo.  291,  165  S.  W.  741;- 
Jones  V.  Sewer  Imp.  Dist.,  119  Ark. 
166,  177  S.  W.  888. 

Ditch  to  carry  off  surface  water 
may  be  partly  within  and  partly 
without  the  municipal  boundaries. 
Ee  WooUey,  75  Wash.  206,  134  Pae. 
825,  827. 

In  laying  aewer  outside  of  the 
municipal  limits,  the  city  must  ac- 
quire right  from  the  highway  com- 
missioner and  the  owner  of  the 
fee  in  the  land.  Park  Eidge  v. 
Wisner,  253  111.  434,  97  N.  E.  841. 

Municipality  may  acquire  right 
to  lay  and  maintain  a  sewer  in  an- 
other   municipality    by    ordinance. 


Berwyn  v.  Berglund,  255  111.  498, 
99  N.  E.  705. 

Sewer  outlets  may  be  established 
outside  the  corporate  limits  on  the 
ground  of  necessity.  So  a  road 
belonging  to  the  city  without  its 
boundaries  njay  be  improved. 
Ketchikan  v.  Zimmermann,  4  Alas- 
ka 336. 

34  Cities  and  towns  in  this  state 
have  power  to  open,  construct  and/ 
keep  in  order  and  repair  sewers, 
drains,  and  to  enter  upon  and  con- 
demn private  property  for  such 
purposes.  «  *  *  if  the  statute 
does  not  expressly  confer  such 
power,  to  be  exercised  without  the 
city's  limits,  it  is  granted  by  im- 
plication, being  indispensable  nec- 
essary to  carry  into  effect  the  ex- 
press powers  granted  by  the  stat- 
ute, to  open,  construct  and  keep 
in  order  sewers  and  drains."  Mc- 
Laughlin V.  Hope,  107  Ark.  442, 
155  S.  W.  910. 

36  Park  beyond  the  corporate 
limits  is  a  corporate  purpose  and 
may  be  improved.  Quitman  v. 
Jelks  &  MeLeod,  139  Ga.  238,  77 
S.  W.  76. 

Water  Supply.  City  with  power 
to  establish  and  maintain  water 
works  may  obtain  water  supply  out- 
side the  municipal  area.  Hall  v, 
Calhoun,  140  Ga.  611,  79  S.  E.  533. 
But  cannot  supply  water  to  those 
beyond  the  corporate  limits  with- 
out   grant    of    power    to    do    so. 


§  1826]       Improvements  by  Propeety  Owners.  7675 

The  general  rule_^  is  that  one  municipality  cannot  levy  a 
tax  for  an  improvement  to  be  made  within  the  limits  of 
another  municipal  corporation.^® 

§  1825.    Improvements  by  property  owners.*'' 

Under  many  laws  authority  may  be  given  by  the  munic- 
ipality to  property  owners  to  construct  sidewalks,  curbs 
and  gutters  in  front  of  their  own  premises  at  their  own 
expense.  Before  such  work  can  proceed,  a  declaration  of 
necessity  by  ordinance  or  resolution  is  frequently  re- 
quired.** 

This  opportunity  is  often  extended,  and^if  not  accepted 
the  work  is  let  out  by  contract  in  the  manner  required.** 
Property  owners  may  not  construct  improvements  in 
front  of  their  property  on  account  of  long  established 
usage  merely  where  there  is  no  ordinance  authorizing 
them  so  to  do.  Usage  which  is  not  according  to  law, 
though  universal,  cannot  be  set  up  to  control  the  law.*" 

§  1826.    Same — compulsory  regulations. 

Laws  empower  the  municipality  on  legal  notice  to  com- 

Gainsville  v.  Dunlap,  147  Ga.  344,  SVHotchkias  v.  Binghamton,  211 

94  S.  E.  247.  N.  Y.  279,  105  N.  B.  410,  reversing 

Improvement   districts   duly   au-  148   App.   Div.   533,   132  N.  Y.   S. 

thorized   may   make   improvements  933. 

within  or  without  a  city  or  town.  Property  owner  may  pave  at  his 

Mullens  v.   Little  Eoek,  131   Ark.  own   expense.     Sparks  v.  Jackson 

59,  198  8.  W.  262;  Jones  v.  Sewer  (Miss.  1918),  79  So.  67. 

Imp.   Dist.,    119   Ark.   166,    177    S.  38  Kaynor  v.  District  Court,  178 

W.  888.  Iowa  1055,  158  N.  W.  557. 

Park     district     duly    authorized  89  Schulte    v.    Ourrey,    173    Mo. 

may    make    a    local    improvement  App.  578,  158  S.  W.  888. 

partly    within    a    city    and   partly  Sidewalks     constructed     by     lot 

without,   and   even  extending  into  owner    on    the   natural   instead    of 

different  townships.     Van  Nada  v.  established     grade     may    be     com- 

Goedde,    263    111.    105,    104   N.    E.  pelled  by  the   city   to   be  lowered 

1072.  to    the    established    grade.,    Jones 

36Muschbaugh    v.    East    Peoria,  v.   Gillis,   75  Wash.   688,   135  Pae. 

260  111.  27,  102  N.  E.  1027,  follow-  627,  137  Pac.  819. 

ing  Loeffler  v.  Chicago,  246  111.  43,  40  Creekmore  v.  Justice  &  Com- 

92   N   E.   586,   20   Ann.    Cas.   335;  pany,  152  Ky.  514,  153  S.  W.  738. 
People  V.  La  Salle  County,  111  111. 
527. 
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pel  abutting  property  owners  to  construct  sidewalks,  foot- 
ways, crosswalks,  gutters,  etc.,  in  front  of  their  own  prop- 
erty at  their  own  expense,  and  keep  the  same  in  good 
order  and  repair." 

Under  many  laws  if  the  property  owners  fail  to  make 
the  specified  improvement  after  due  notice,  within  the 


41Labadie  v.  Perry,  170  Miclfi. 
344,  136  N.  W.  ,351;  Eiee  v.  Pon- 
tiao,  173  Mich.  41,  138  N.  W.  252 

Abutters  may  be  ordered  by  or- 
dinance to  repair  sidewalks,  and 
in  event  of  failure  the  city  may 
do  the  work  and  charge  the  cost 
of  the  same  against  the  abutters. 
Cantonborough  v.  Williams,  67  Pa. 
Super.  Ot.  239. 

Property  owner  to  improve  side- 
walk and  with  such  material  as 
city  directs,  and  on  refusal  after 
ten  days  notice,  the  city  may 
cause  work  to  be  done  at  the  ex- 
pense of  property  owner.  "In 
McQuillin,  Municipal  Ordinance, 
Section  318  (§  1826,  vol.  4,  ante) 
it  is  said  that  under  powers  in 
the  charter  ordinances  have  been 
sustained  compelling  abutting 
property  owners  on  streets  to  con- 
struct and  maintain  sidewalks 
when  necessary  to  the  service  and 
convenience  of  the  pedestrians. 
This  has  been  adjudged  a  proper 
exercise  of  the  police  power." 
Marion  v.  Pilot  Mountain,  170  N. 
C.  118,  87  S.  E.  53. 

City  may  compel  by  ordinance 
owners  of  abutting  property  on 
street  to  build,  rebuild,  maintain 
and  repair  sidewalks.  City  may 
not  only  compel  the  building  of 
sidewalks  but  also  may  compel  the 
rebuilding,  maintenance  and  re- 
pairs of  same.  Failure  of  owner 
to  build  sidewalks  as  directed  by 
city  cannot  be  excused  by  a  show- 


ing of  a  proper  sidewalk.  Mal- 
vern V.  Cooper,  108  Ark.  24,  156 
8.  W.  845. 

The  owner  cannot  refuse  because 
the  street  has  not  been  opened  to 
its  full  width.  Carlisle  Borough 
V.  Long,  47  Pa.  Super.  Ct.  628. 

City  names  the  material.  Marion 
V.  Pilot  Mountain,  170  N.  -C.  118, 
87  S.  E.  53.  See  §§  1838  and  1874, 
post. 

Property  owner  usually  has  au- 
thority to  name  material,  espe- 
cially if  the  city  has  not  specified 
the  kind.  Carlisle  Borough  v. 
Long,  47  Pa.  Super.  Ct.  628. 

The  right  of  the  city  to  charge 
the  abutting  owner  with  the  duty 
of  constructing  sidewalks  is  sup- 
ported on  the  theory  that  his  prop- 
erty will  be  correspondingly  bene- 
fited. Baltimore  v.  Garrett,  120 
Md.  608,  87  Atl.  1057,  1060. 

Service  pipes  and  connections  in 
paved  street  in  which  gas  or  water 
mains  or  sewers  have  been  laid 
to  be  paid  for  by  property  front- 
ing on  such  street  when  notice  to 
owner  has  been  given  and  such 
owner  has  refused  for  ten  days 
thereafter  to  do  the  work  it  may 
be  done  by  city  authorities.  It 
was  held  that  the  owner  had  the 
right  to  do  the  work  within  the 
time  named  and  until  the  expira- 
tion of  such  time  the  city  could 
not  do  the  work  and  charge  it  to 
the  property  owner.  Abbott  v. 
Milwaukee,  205  Fed.  933,  936. 


§  1827] 


Street  Improvements. 


7677 


time  named,  following  the  prescribed  legal  steps  on  the 
part  of  the  municipal  authorities,  the  city  may  do  the 
work  or  let  it  out  by  contract  and  impose  the  cost  thereof 
on  the  abutting  property,  as  a  special  tax  or  assessment.*' 

The  substantial  provisions  of  the  law  must  be  observed 
otherwise  the  special  tax  "bills  or  assessments  against  the 
property  will  be  invalid.** 

Notice  to  the  property  owner  is  generally  regarded  as 
mandatory.** 

The  establishment  of  a  proper  grade  by  the  public  au- 
thorities is  usually  a  condition  precedent  to  the  exercise 
by  the  municipality  of  the  compulsory  requirement.** 

§  1827.    Power  to  make  street  improvements. 

In  the  absence  of  constitutional  restrictions,  as  consid- 


42  Anderson  v.  Ocala,  67  Fla. 
204,  64  So.  775;  Wentland  v.  Clark 
&  Hennery  Const.  Co.  (Cal.  App.), 
173  Pac.  480,  483. 

On  failure  of  property  owner  to 
construct  -within  the  time  named 
the  city  may  do  so  and  levy  spe- 
cial tax  to  cover  cost.  Shultise 
V.  Taloga,  42  Okl.  65,  140  Pac. 
1190. 

City  may  order  the  sidewalks, 
footways,  crossways,  drains  and 
gutters  to  be  curved  and  paved 
and  kept  in  good  order,  free  and 
clear  by  the  owners  or  occupants 
thereof  or  by  the  real  property 
next  adjacent  thereto.  If  owners 
fail  city  may  do  the  same  at  the 
expense  of  the  city  and  charge  the 
costs  thereof  to  the  property  bene- 
fited. Gasaway  v.  Klein,  77  W. 
Va.  461,  87  S.  E.  853. 

Laws  requiring  are  construed 
strictly.  Western  Town  Lot  Co. 
V.  Salem  (S.  D.),  172  N.  W.  503. 

43  People  ex  rel.  v.  Cherry,  262 
111.  110,  104  N.  E.  209. 

Ordinance  may  require  owner  of 


lots  abutting  on  the  street  to  con- 
struct sidewalks  within  a  named 
time  after  the  passage  of  the  or- 
dinance. Such  ordinance  is  not 
effective  until  published  as  re- 
quired by  law.  People  ex  rel.  v. 
Cherry,  256  111.  582,  100  N.  E.  287. 

On  failure  of  abutter  to  con- 
struct a  gutter  when  ordered,  the 
city  may  make,  and  costs  thereof 
become  a  lien  on  his  property,  but 
the  lien  does  not  arise  until  the 
property  owner  has  failed  and  the 
gutter  is  constructed  by  the  city 
and  the  costs  thereof  ascertained. 
Hamlin  v.  McCormiek,  85  Conn. 
647,  84  Atl.  106. 

City  must  pass  resolution  direct- 
ing construction.  Kaynor  v.  Dis- 
trict Court,  178  Iowa  1055,  158  N. 
W.  557. 

44  Failure  to  give  notice  voids 
the  assessment.  Catts  v.  Smyrna 
(Del.  Ch.),  91  Atl.  297. 

45  Before  anyone  shall  be  com- 
pelled to  build  a  sidewalk  the  city 
shall  establish  first  a  proper  grade. 
Under  such  power  the  city  cannot 
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ered  elsewhere,*^  the  power  of  the  legislature  over  public 
streets  so  far  as  the  public  interest  is  concerned  is  abso- 
lute and  it  may  change  their  control  at  its  pleasure,  giv- 
ing jurisdiction  over  them  to  the  city,  to  park  commis- 
sioners or  to  such  other  authority  as  it  may  see  fit.*' 

It  is  usual,  however,  to  commit  to  the  municipal  corpo- 
ration complete  dominion  over  the  regulation  and  im- 
provement of  streets  withfn  its  limits.*' 

The  improvement  may  proceed  within  the  limits  of  the 
reasonable  discretion  of  the  appropriate  local  authorities 
exercised  in  good  faith  as  the  law  applicable  prescribes.^ 

Generally  the  municipal  corporation  has  ample  power 
to  lay  out,  open,  establish,  widen  and  alter  in  any  other 
manner,  pave,  grade  and  otherwise  improve,  close  and 
vacate  streets,  alleys  and  public  ways  within  its  area, 
'  providing  for  the  expense  thereof  in  any  manner  author- 
ized by  the  controlling  law.^' 


require  the  abutting  owner  to  fill 
in  and  raise  the  street  at  his  own 
expense  to  the  level  of  the  paved 
street  before  he  lays  the  sidewalks. 
Vicksburg  v.  Bobinson,  113  Miss. 
687,  74  So.  617. 
See  §  1843,  post. 

46  Section  227  et  seq.,  ante; 
§  227  et  seq.,  vol  1,  ante;  §  1310 
et  seq.,  ante;  §  1810  et  seq.,  vol  3, 
ante. 

47  Illinois  Malleable  Iron  Co.  v. 
Lincoln  Park  Comrs.,  263  111.  446, 
105  N.  E.  336,  51  L.  E.  A.  (N.  S.) 
1203. 

48  California.  Osburn  v.  Stone, 
170  Cal.  480,  150  Pae.  367;  Chase 
V.  Kalher,  28  Cal.  App.  561,  153 
Pae.  397. 

Georgia.  Waycross  v.  Tomber- 
lin,  146  Qa.  504,  91  S.  E.  560. 

Kansas.  Hogan  Milling  Co.  v. 
Junction  City,  98  Kan.  253,  157 
Pae.  1174. 

Kentucky.  Eisenschmidt  v.  Ader 
(Ky.  1919),  215  8.  W.  48. 


Maryland.  Baltimore  v.  Brengle, 
116  Md.  342,  81  Atl.  677. 

New  York.  Ee  Joiner  St.  Eoeh- 
ester,  164  N.  Y.  S.  272,  177  App. 
Div.  361. 

Oklahoma.  Alley  v.  Muskogee, 
53  Okl.  230,  156  Pae.  315. 

Texas.  Bowers  v.  Machir  (Tex. 
Civ.  App.),  191  S.  W.,  758. 

Washington.  Buck  v.  Monroe,  85 
Wash.  1,  147  Pae.  432;  White  v. 
North  Yakima,  87  Wash.  191,  151 
Pae.  645. 

49  Barber  Asphalt  Paving  Co.  v. 
Kansas  City  Hydraulic  Press  Brick 
Co.,  170  Mo.  App.  503,  156  S.  W. 
749. 

Whether  street  or  boulevard  and 
whether  procedure  laid  down  had 
been  observed.  St.  Louis  v.  Bell 
Place  Eealty  Co.,  259  Mo.  126,  168 
S.  W.  721. 

BO  Arkansas.  McCIendon  v.  State 
ex  rel.,  129  Ark.  286,  195  8.  W.  686. 

Illinois.    Laynaud  v.  Cherry,  203 
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In  such  work  laws  permit  the  establishment  of  special,^^ 
or  local  improvement  *^  and  lighting  districts.^* 

§  1828.    Same — cannot  be  relinquished.^^ 
§  1829.    Same— sidewalks." 


111.  App.  541;  People  v.  Rock  Is- 
land, 271  111.  412,  111  N.  E.  291. 

Louisiana.  Connell  v.  Yazoo  & 
M.  V.  E.  Co.,  141  La.  701,  75  So. 
652. 

Minnesota.  Chicago,  M.  &  St.  P. 
By.  V.  LeEoy,  124  Minn.  107,  144 
N.  W.  464. 

Mississippi.  Byran  v.  Green- 
wood, 112  Miss.  718,  73  So.  728. 

Massachusetts.  Nevins  v.  Spring- 
field, 227  Mass.  538,  116  N.  E.  881. 

New  Mexico.  Water  Supply  Co. 
V.  Albuquerque,  17  N.  Mex.  326, 
128  Pac.  77. 

Pennsylvania.  United  Brethren 
Congregation  v.  Emaus  Borough, 
56  Pa.  Super.  Ct.  136. 

South  Carolina.  Stone  v.  Green- 
ville (S.  C),  96  S.  E.  520. 

Utah.  Gray  v.  Salt  Lake  City, 
44  Utah   204,  138  Pac.  1177. 

May  vacate  streets.  Canady  v. 
Coeur  D'Alene  Lumber  Co.,  21 
Idaho  77,  120  Pae.  830. 

Tunnel  beneath  the  surface  of  a 
street  so  as  to  connect  property 
of  department  store  on  both  sides 
of  the  street  may  be  authorized. 
People  ex  rel.  v.  Marshall  Field  & 
Co.,  266  111.  609,  107  N.  E.  864. 

In  improving  streets  or  side- 
walks the  city  may  change  the 
grade,  widen  the  street,  etc.  Sog- 
ers V.  New  Loudon,  89  Conn.  343, 
94  Atl.  364. 

Power  to  pave  streets  includes 
curbs,  sidewalks,  gutters,  trim- 
mings    and    grading.     Hoefer    v. 


Milwaukee,  155  Wis.  83,  143  N.  W. 
1038. 

Power  to  construct  improve- 
ments is  authority  either  to  repair 
or  to  reconstruct  paving,  etc.  El- 
lyson  V.  Des  Moines,  179  Iowa  882, 
162  N.  W.  212. 

City  may  construct  subways  for 
public  safety  and  convenience. 
Moffat  V.  Denver,  57  Colo.  473,  143 
Pac.  577. 

Power  to  build  bridges.  Hoke 
County  V.  Raeford  (N.  C.  1919), 
100  S.  E.  513. 

SI  MeEwen  v.  Coeur  D  'Alene,  23 
Idaho  746,  132  Pac.  308. 

62  White  V.  North  Yakima,  87 
Wash.  191,  151  Pac.  645. 

S3  Parker  v.  Wallace,  142  N.  Y. 
S.  523,  80  Misc.  Eep.  425;  §  2052, 
post;  §  2052,  vol.  5,  ante. 

64  Power  of  city  to  compel  a 
railway  to  put  in,  maintain  and 
operate  safety  gates  at  crossing 
of  its  railway  and  a  street  which 
had  been  dedicated  by  the  rail- 
way for  street  purposes  wherein 
a  contract  between  the  city  and 
railway  was  involved  which  grant- 
ed to  the  city  a  right  of  way  over 
the  property  of  the  railway  in 
consideration  of  the  city  bearing 
the  expense  of  the  safety  gates, 
etc.  Held,  not  a  bartering  away 
the  city's  police  power.  Florida 
East  Coast  Ey.  Co.  v.  Miami  (Fla.), 
79  So.  682. 

66  Illinois.  Glencoe  v.  Uthe,  253 
111.  518,  97  N.  E.  1057. 
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§  1830.  Same — power  to  improve  is  a  continuing  power. 
Unless  restricted  by  law  the  power  to  make  local  im- 
provements at  tlie  expense  of  property  benefited  or  other- 
wise as  legally  authorized,  like  the  general  power  to  tax, 
is  a  continuing  power,  and  is  not  exhausted  by  being  once 
exercised.^® 


Kansas.  Dargatz  v.  Pauley,  91 
Kan.  698,  139  Pae.  419. 

Kentucky.  Walton  v.  Dires,  173 
Ky.  323,  190  S.  W.  1099;  Eisen- 
sohmidt  v.  Ader  (Ky.  1919),  215 
S.  W.  48. 

Louisiana.  Shreveport  v.  Eiley, 
140  La.  565,  73  So.  681. 

Missouri.  Kirksville  v.  Fergu- 
son, 262  Mo.  661,  172  S.  W.  4; 
Huntsville  v.  Eatherton  (Mo. 
App.),  182  S.  W.  767. 

Mississippi.  Vioksburg  v.  Rob- 
inson, 113  Miss.  687,  74  So.  617. 

Texas.  Jones  v.  Houston  (Tex. 
Civ.  App.),  188  S.  W.  688. 

Utah.  Stott  V.  Salt  Lake  City, 
47  Utah  113,  151  Pae.  988. 

Particular  law  referring  to  "any 
street  or  alley  or  part  thereof," 
held  not  to  include  sidewalk  im- 
provements. Abbott  V.  Milwau- 
kee, 148  Wis.  26,  134  N.  W.  137. 

Power  to  construct  a  tunnel  in- 
cludes the  incidental  power  to  es- 
tablish and  pave  sidewalks  to  ren- 
der it  fit  for  public  use.  Mardis 
V.  McCarthy,  162  Cal.  94,  121  Pae. 
389,  392,  distinguishing  Wilcoxon 
V.  San  Luis  Obispo,  101  Cal.  508, 
35  Pae.  388. 

City  may  order  construction  of, 
without  giving  property  owner  an 
opportunity  to  be  heard.  Law  so 
providing  is  constitutional.  State 
V.  Burns,  124  Minn.  471,  145  N.  W. 
377. 

Construction  at  cost  of  abutting 
property  owners.     Holmes  v.  Heet- 


er  &  Son,  146  Ky.  52,  142  S.  W. 
210;  People  ex  rel.  v.  Moore,  261 
111.  549,  104  N.  E.  179;  People  ex 
rel.  V.  Cherry,  262  111.  110,  104  N. 
E.  209. 

Old  sidewalks  may  be  removed 
and  new  ones  constructed  in  their 
place.  Mound  City  v.  Melvin  (Mo. 
App.),  205  S.  W.  254,  257. 

Kepaving  of.  Wallace  v.  Atlanta, 
140  Ga.  649,  79  S.  E.  554;  Olympia 
V.  Turpin,  70  Wash.  581,  127  Pae. 
210;  Rettire  v.  North  Yakima,  75 
Wash.  143,  134  Pae.  699. 

Sidewalk  need  not  be  on  the 
same  grade  as  the  cartway. 
Braneher  v.  Somerset  Borough,  58 
Pa.  Super.  Ct.  130. 

Permanent  sidewalks  are  not  to 
be  constructed  until  the  "bed  of 
the  same  shall  have  been  graded 
so  that  when  complete  such  side- 
walk shall  be  at  the  established 
grade."  Kaynor  v.  Cedar  Palls, 
156  Iowa  161,  135  N.  W.  564. 

Power  "to  cause  sidewalks  to 
be  repaired,  or  to  be  taken  up 
and  relaid  with  new  materials,  or 
with  new  and  parts  of  old  mate- 
rials," etc.,  only  includes  side- 
walks out  of  repair.  Riekerton  v. 
Milwaukee,  155  Wis.  327,  144  N. 
W..  1101. 

Power  to  pave  a  sidewalk  in- 
cludes power  to  repave  when  the 
sidewalk  becomes  worn  or  defec- 
tive. Wallace  v.  Atlanta,  140  Ga. 
649,  79  S.  E.  554. 

66  Wood  V.   Duke  Land  &  Imp. 
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§  1831.    Same — changing  width  and  course  of  streets.^'' 

§1832.    Same— paving,  repaying  and  repairing  distin- 
guished.*' 

§  1833.    Power  to  establish  boulevards.*' 

In  opening  a  boulevard  the  steps  taken  must  conform 


Co.,  165  N.  C.  367,  81  S.  E.  422; 
Knickerbocker  Co.  v.  Seattle,  69 
Wash.  365,  124  Pae.  922;  Root  v. 
Topeka  (Kan.  1919),  180  Pae.  229. 

"In  the  absence  of  anything  to 
indicate  an  intention  to  the  con- 
trary there  eould  be  little  doubt 
that  the  power  thus  conferred  was 
intended  to  be  a  continuing  one 
which  could  be  exercised  as  often 
as  necessity  might  require."  Bet- 
■  tenbrock  v.  Miller,  185  Ind.  600, 
112  N.  E.  771. 

"This  power  to  grade  further 
and  improve  the  streets  of  the 
town  is  a  continuing  one,  and  may 
be  exercised  in  the  legal  discre- 
tion of  the  municipal  government, 
whenever  the  public  may  require 
it.  *  •  *  This  discretion,  al- 
though it  may  be  a  legal  one,  can- 
not be  interfered  with  by  the 
courts,  except  in  case  of  manifest 
and  gross  abuse,  or  when  it  would 
be  arbitrary  and  oppressive." 
Bennett  v.  Winston-Salem  South- 
Bound  Ey.  Co.,  170  N.  C.  389,  87 
S.  E.   133. 

67  Chicago  V.  Lord,  277  111.  397, 
115  N.  E.  543. 

Petition  "to  open,  lay  out,  to 
widen,  straighten,  or  otherwise 
change  streets,  alleys,  and 
squares,"  held  sufficiently  broad  to 
authorize  the  straightening  of  a 
street  to  avoid  marked  irregular- 
ities. Adair  v.  Spellman  Seminary^ 
13  Ga.  App.  617,  79  S.  E.  589, 
594. 


B8  Sidewalks  may  be  repaved 
when  "dangerous,  wornout  and 
constructed  of  material  other  than 
that  prescribed  by  the  ordinances 
of  Macon."  Odom  Eealty  Co.  v. 
Macon,  144  Ga.  77,  86  S.  E.  243. 

Imposing  cost  as  for  "original 
construction ' '  under  Kentucky 
statute.  Ludlow  v..  Ludlow,  252 
Fed.  559. 

Reconstruction  and  not  repair. 
Cushing  V.  Eleming,  151  Mo.  App. 
471,  476,  477,  132  S.  W.  52. 

"Repair  work";  "reconstruc- 
tion." Bettenbrock  v.  Miller,  185 
Ind.  600,  112  N.  E.  771. 

"Repair"  and  "reconstruct," 
as  applied  to  sidewalks  distin- 
guished. Clark  V.  Martin,  182 
Iowa  811,  166  N.  W.  276. 

The  usual  meaning  of  reconstruct 
is  to  rebuild  or  to  construct  anew, 
but  its  meaning  may  be  so  modi- 
fied by  statute  as  to  be  synony- 
mous with  repair.  Noel  v.  Lees 
Summit,  166  Mo.  App.  114,  120, 
148  S.  W.   194. 

Whether  an  improvement  is  "re- 
construction" or  merely  repairs  de- 
pends upon  the  character  and  ex- 
tent of  the  work,  and  not  on  what 
it  is  designated.  In  case  of  dis- 
pute it  is  a  question  of  fact. 
Parker-Washington  Co.  v.  Merri- 
wether,  172  Mo.  App.  344,  349,  158 
S.  W.  74. 

69  See  §  1280,  ante;  §  1280,  vol. 
3,  ante. 
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to  legal  requirements,  and  the  things  to  be  done,  to  per- 
fect the  boulevard  must  follow,  otherwise  the  boulevard 
will  not  be  established.®" 

Boulevards  as  at  present  constructed  are  not  circum- 
scribed by  straight  lines,  nor  is  there  any  inherent  rea- 
son that  their  boundaries  should  be  so  confined.  Accord- 
ingly a  charter  provision  authorizing  the  establishment 
by  ordinances  of  "a  building  line"  to  a  boulevard  was 
properly  construed  to  mean  at  least  two  lines,  one  on 
either  side,  not,  however,  straight  lines  but  limits  or 
boundary  lines,  and  that  houses  should  be  erected  within 
the  distances  of  these  limits  as  prescribed.®^ 


60  St.  Louis  V.  Christian  Bros. 
College,  257  Mo.  541,  165  S.  W. 
1057;  Albers  v.  St.  Louis,  268  Mo. 
349,  362,  188  S.  W.  83. 

61 "  Is  there  anything  in  the  word 
'boulevard'  that  necessarily  means 
straight  building  lines?  Let  us 
look  into  that.  It  was  once  a  war- 
like term,  and  meant  the  flat  top  of 
a  bulwark  or  rampart — the  fort- 
ified wall  roundabout  a  city.  For 
all  I  know  Belshazar,  the  son  of 
grass-eating  Nebuchadnezzar,  drove 
his  chariots  on  the  walla  of  Baby- 
lon and  hurled  defiance  at  his  foes. 
If  he  did  he  drove  on  a  boulevard. 
As  though  beating  a  sword  into  a 
plowshear  or  a  spear  into  a  prun- 
ing hook,  we  are  told  by  scholars 
that  when  in  the  course  of  time 
a  city's  obsolete  walls  are  razed, 
the  space  occupied  by  the  founda- 
tions was  frequently  turned  into  a 
street  or  avenue  for  the  use  and 
pleasure  of  citizens,  and  that  the 
name  boulevard  was  given  to  such 
street  out  of  respect  to  and  to 
connect  •  it  with  its  original  use. 
Thereto  all  the  lexicographers 
agree.  Gradually  its  meaning  was 
modified  and  enlarged  until  now  it 


means  a  street  constructed  with 
parklike  features,  a  wide  street, 
or  a  street  encircling  a  town,  one 
with  sides  or  center  for  shade  trees, 
flowers,  seats,  etc.,  and  not  used 
for  heavy  teaming.  (Howe  v. 
Lowell,  171  Mass.  575,  580-1,  51 
N.  E.  536.)  A  broad  street,  prom- 
enade or  walk  planted  with  rows 
of  trees,  a  broad  avenue  in  or 
around  a  city — one  especially  de- 
signed for  pleasure  walking  or  driv- 
ing. (West  Chicago  Park  Comrs. 
V.  Parber,  171  lU.  146,  160,  49  N.  E. 
427.)  So  the  word  'boulevard' 
which  originally  indicated  a  bul- 
wark or  rampart,  and  was  after- 
wards applied  to  a  public  walk 
or  road  on  the  site  of  a  demolished 
fortification,  is  now  employed  in 
the  same  sense  as  public  drive. 
(People  ex  rel.  v.  Green,  52  How. 
Pr.  440,  445.) 

"It  is  manifest  that  the  military 
walls,  known  as  boulevards,  were 
not  confined  by  straight  lines  and 
there  is  no  inherent  reason  why 
the  pleasure  drives  on  the  site  of 
such  demolished  fortifications 
should  be  confined  by  straight  lines. 
As    the    idea    of    a    boulevard   is 
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In  the  establishment  of  lines  to  which  structures  on  the 
boulevard  shall  confrom  obviously  here,  as  in  all  munic- 
ipal exercise  of  power,  the  principle  of  equality  must  be 
observed.  If  classification  is  adopted  it  must  be  based 
on  reason,  that  is,  the  same  rule  for  all  within  the  scope 
of  the  regulations.  Thus  under  a  charter  empowering 
the  city  "to  establish  a  building  line  to  which  all  build- 
ings, fences  and  other  structures  thereon  shall  conform," 
an  ordinance  relieving  specified  abutting  properties  from 
building  line  restrictions  and  requiring  all  other  property 
owners  to  conform  thereto,  with  no  reason  given  or  at- 
tempted for  such  discrimination  of  properties,  violates 
the  rule  of  reasonable  classification  and  hence  is  void.*^ 


borrowed,  waa  not  the  character 
of  its  sides  also  boro wed  from  the 
original?  May  we  not  assume  to 
know  as  a  matter  of  common  knowl- 
edge that  many  a  boulevard  is  of 
irregular  dimensions  and  sides, 
sometimes  a  drive  with  wide  bor- 
ders which,  a  little  further  on, 
swells  into  a  wide  street  with  irreg- 
ular sides  and  parklike  proportions 
and  effects?  We  think  so."  St. 
Louis  V.  Handlan,  242  Mo.  88,  95, 
96,  145  S.  W.  421,  per  Lamm,  J. 

62  ' '  The  ordinances  in  question 
established  a  building  line  and  in 
the  same  breath  exempted  certain 
properties  from  the  established  line. 
The  owners  of  those  exempted 
properties  were  authorized  to  build 
regardless  of  the  line  established 
and  to  that  extent  the  ordinances 
fly  in  the  face  of  both  the  lan- 
guage and  intendment  of  the  char- 
ter. No  reason  is  given  or  at- 
tempted for  such  classification  of 
properties  and  we  know  of  none 
that  could  be  given,  where  the 
ordinances  (as  here)  do  not  re- 
quire existing  structures  to  be 
razed.      No    ordinance    can    make 


fish  of  one  and  fowl  of  another 
in  the  same  natural  class  and  be 
valid.  To  loose  one  and  bind  an- 
other abutting  property  owner  is 
not  lawmaking  in  the  sense  of  mak- 
ing one  rule  for  all  within  the 
scope  of  the  law.  It  ignores  the 
primal  lawmaking  idea  of  equality 
and  uniformity.  It  is  a  mere  ca- 
pricious, arbritrary  and  irregular 
exercise  of  the  lawmaking  power 
(ionfided  to  the  municipal  assembly. 
The  benefits  of  the  ordinances  are 
unequally  distributed  among  the 
property  owners  from  Grand  to 
Kingshighway,  and  its  burdens  are 
unequally  laid  on  the  necks  of  the 
same  property  owners.  Evil  would 
be  the  fruit  if  the  precedent  were 
established  for  such  transparent 
favoritism.  If  the  named  exemp- 
tions are  to  be  allowed,  then  why 
not  (as  put  by  appellant's  counsel) 
indefinitely  extend  them,  exempt 
most  of  the  property  owners  and 
thereby  buy  peace  for  the  scheme? 
Or  the  powerful  be  loosed  and  the 
weak   bound? 

"We  think  the   ordinances   vio- 
late the  charter  provision  quoted 
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Laws  frequently  provide  a  method  of  changing  a  boule- 
vard into  a  street.  As  preliminary  to  the  enactment  of 
the  ordinance  directing  the  change,  laws  sometimes  re- 
quire the  written  consent  of  the  owners,  or  a  certain  por- 
tion thereof  (as  two-thirds),  of  the  land  fronting  on 
the  boulevard.  Such  laws  are  h^ld  to  apply  only  to  boule- 
vards which  have  an  actual  existence.  Therefore,  al- 
though a  prior  ordinance  declared  the  street  in  question 
to  be  a  boulevard,  in  manner  and  form  as  prescribed  by 
the  charter,  but  no  steps  were  ever  taken  thereafter  to 
render  the  street  in  fact  a  boulevard,  as  contemplated  by 
the  charter,  as  the  street  never  in  fact  became  a  boule 
vard,  it  was  held  that  the  written  consent  of  the  property  - 
owners  to  the  change  is  not  a  condition  precedent;  and, 
hence,  without ,  their  consent  the  ordinance  authorizing 
the  establishment  of  the  boulevard  may  be  repealed,  and 
the  way  will  thus  become  a  street  again.®* 

The  use  of  the  boulevard  for  trafi&c  may  be  restricted.** 

§  1833a.    Construction  of  improvement  laws. 

The  rule  of  strict  construction  applies  to  statutes  regu- 
lating municipal  improvements.  The  principle  is  so  well 
settled  that  a  citation  of  authorities  to  support  it  is  not 
needed.®* 

and  are  void."    St.  Louis  v.  Hand-  coin  Park  Comrs.,  263  111.  446,  105 

Ian,  242  Mo.  88,  96,  97,  145  S.  W.  N.   E.   336,   51   L.   E.   A.    (N.  S.) 

421,  per  Lamm,  J.  1203. 

63  St.    Louis   V.    Christian    Bros.  6B  McAndrew    v.    Dunmore   Boi- 

College,    257   Mo.    541,   165   S.   W.  ough,  250  Pa.  101,  91  Atl.  237. 

1057.  Strict  rule  discussed.    Abbott  v. 

When  a  street  becomes  a  boul-  Milwaukee,    148    Wis.    26,    134  N. 

evard  under  particular  law,  Albers  W.   137. 

V.  St.  Louis,  268  Mo.  349,  188  S.  Law    to    be    strictly    construed, 

W.  83.  even  where   the  statute  recites  it 

61  Use    of,   by' vehicles   carrying  shall  be  liberally  construed  for  the 

goods  may  be  regulated.     Eegula-  purpose    of    carrying   out   the   oh- 

tions  as  to  use  of  for  team  trafie  jeet  for  which  it  is  intended.  Buck 

to    wagons    carrying   merchandise,  v.  Monroe,   85  '^ash.  1,  147  Pae. 

etc.,  to  premises  abutting  thereon.  432.                                          i 

Illinois  Malleable  Iron  Co.  v.  Lin-  Radical   departure  from  method 
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All  applicable  laws  on  the  subject  are  to  be  construed 
together.®^ 

Numerous  applications  appear  throughout  this  chap- 
ter and  the  one  which  follows  on  special  taxation  and 
local  assessments.       ' 


II.   MUNICIPAL  DISCKETION. 

§  1834.    General  consideration." 

The  general  rule  is  well  settled  that  the  exercise  of  dis- 
cretionary powers  by  the  proper  municipal  authorities 
within  the  prescribed  legal  limits,  concerning  which  rea- 
sonable differences  of  opinion  may  exist,  in  good  faith, 
without  fraud,  oppression  or  arbitrary  action  will  not  be 
reviewed  by  the  courts.^* 

Thus  the  necessity,  character  and  extent  of  the  im- 


preseribed  vitiates  proceedings.  Os- 
burn  V.  Stone,  170  Cal.  480,  150 
Pae.  367. 

Method  prescribed  to  be  strictly 
pursued.  Lewis  v.  Chapman,  147 
Ga.  408,  94  S.  E.  249. 

Such  proceedings  "being  in  iu- 
vitum  must  be  strictly  pursued  in 
strict  compliance  with  the  law  un- 
der which  they  are  taken."  Bar- 
ber Asphalt  Paving  Co.  v.  Costs, 
171  Cal.  138,  152  Pac.  296. 

The  proceedings  are  in  invitum 
and  the  method  laid  down  by  the 
law  for  acquiring  jurisdiction 
which  includes  the  giving  of  no- 
tice, must  be  strictly  pursued. 
Miller  v.  Portland,  62  Or.  26,  123 
Pae.   64. 

"Such  proceedings  are  in  invi- 
tum and  the  statutes  are  to  be 
somewhat  strictly  followed.  Espe- 
cially is  this  true  with  reference 
to  those  preliminary  steps  which 
appear  to  have  been  intended  as 
essential  to  the  exercise  of  the 
power  by  the  city  council. ' '  Shaver 
8  McQ.— 10 


V.  J.  W.  Turner  Imp.  Co.,  155 
Iowa  492,  136  N.  W.  711. 

66  "So  as  to  produce  a  harmoni- 
ous system  if  possible;  the  pre- 
sumption that  a  new  law  relating 
to  such  subject  was  enacted  with 
reference  to  the  former  laws." 
White  V.  North  Yakima,  87  Wash. 
191,  151  Pac.  645. 

City  charter  and  statutes  to  be 
construed  together,  where  latter 
become  part  of  charter.  Oaburn 
V.  Stone,  170  Cal.  480,  150  Pac. 
367. 

67 See  §2003,  post:  §2003,  vol. 
4,   ante. 

68  Georgia.  Wallace  v.  Atlanta, 
140  Ga.  649,  79  S.  E.  554;  Odom 
Realty  Co.  v.  Macon,  144  Ga.  77, 
S6  S.  E.  243. 

Idaho.  Veateh  v.  Gibson,  29 
Idaho  609,  160  Pac.  1112. 

Illinois.  Oak  Park  v.  Swigart, 
262  111.  614,  104  N.  B.  1033;  Belle- 
ville V.  Pfingsten,  225  111.  293,  80 
N.  E.  266;  Leonard  v.  Garland,  190 
111.    App.    216. 
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provement  are  committed  to  the  discretion  of  the  proper- 
municipal  authorities  and  their  judgment  is  conclusive 
unless,  the  court  is  clearly  satisfied  that  their  action  has 
been  oppressive  and  without  reasonable  grounds.*' 


Kansas.  Pairchild  v.  Holton,  101 
Kan.  330,  166  Pac.  503. 

Kentucky.  Marz  v.  Newport, 
173  Ky.  147,  190  S.  W.  670,  quoting 
with  approval  from  §  1834,  vol.  4, 
ante. 

Maryland.  Baltimore  v.  Wil- 
liams, 129  Md.  290,  99  Atl.  862, 
364. 

North  Carolina.  Bennett  v.  Win- 
ston-Salem South-Bound  Ey.  Co., 
170  N.  C.  889,  87  S.  E.  183. 

Courts  will  not  substitute  their 
judgment  for  that  of  the  municipal 
authorities.  Henderson  v.  Enter- 
prise (Ala.  1918),  80  So.  115,  117; 
Cramton  v.  Mooitgomery,  171  Ala. 
478,  55  So.  122. 

"The  general  rule  is  that  where 
legislative  or  discretionaxy  powers 
are  conferred  upon  municipal  cor- 
porations, the  courts  will  not  inter- 
fere unless  in  the  exercise  of  such 
discretion  there  is  fraud,  manifest 
oppression  or  gross  abuse."  Mor- 
tell  V.  Clark,  272  111.  201,  111  N.  E. 
993,   997. 

Referring  to  improvement 
boards  it  was  said:  "These 
boards  have  only  the  powers  ex- 
pressly granted,  but  they  must  act 
under  many  circumstances,  and 
their  actions  must  be  adjusted  to 
meet  the  exigencies  of  each  par- 
ticular case  and  the  sound  discre 
tion  of  the  members  of  the  board 
exercised  where  this  discretion  is 
not  controlled  or  denied  by  the 
legislature;  and  the  discretion  to 
be  exercised  is  that  of  the  officer 
who  is  familiar  with  the  situation 


and    performs    the    duty   imposed 
upon  him  and  not  that  of  the  court 
which  reviews  his  action."    Cherry 
v.  Bowman,  106  Ark.  39,  152  S.  W. ' 
133,  137. 

Although-  ordinances  may  not 
contravene  any  statutory  provi- 
sions and  may  be  within  the  scope 
of  municipal  charter  powers,  yet 
the  courts  may  hold  the  same  void 
when  shown  to  be  unreasonable 
and  oppressive,  and  that  the  im- 
provements provided,  therein  and 
made  are  useless  and  without  any 
substantial  benefit  to  the  property 
owner  or  the  community  of  which 
they  are  a  part.  Maret  v.  Hough 
(Mo.  App.),  185  S.  W.  544,  citing 
Oorrigan  v.  Gage,  68  Mo.  541; 
State  ex  rel.  v.  Birch,  185  Mo.  205, 
219,  85  S.  W.  3-61;  Morse  v.  West 
Port,  136  Mo.  276,  37  S.  W.  932; 
McGhee  v.  Walsh,  249  Mo.  266, 
155  S.  W.  445.  "But  in  these 
and  many  like  cases  the  rule  is 
stated  to  be  that  within  the  charter 
powers  a  large  discretion  must  be 
given  the  city  authorities  as  to  the 
usefulness  and  propriety  of  mak- 
ing the  improvements,  and  unless 
it  appears  that  the  ordinances  pro- 
viding the  same  are  an  abuse  of 
this  discretion  amounting  to  arhi-^ 
trary  action  on  the  part  of  the 
oity  and  operating  oppressively  to 
the  property  owners  and  a  fraud 
of  their  rights  the  validity  of  the 
ordinances  will  be  upheld."  Maret 
v.  Hough  (Mo.  App.),  185  S.  W. 
544. 

89  Chicago  V.  Hirschl,  275  111.  60, 
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§  1835.    Discretionary  power  relating  to  public  improve- 
ments illustrated.'"' 

Within  the  limits  of  the  law  applicable  the  proper 
municipal  authorities,  acting  in  good  faith  and  solely  for 


113  N.  E.  899;  Chicago  v.  Kelii- 
lath  Aushe  Mayriv,  284  111.  210, 
119  N.  B.  905;  Marengo  v.  Eichler, 
245  111.  47,  91  N.  E.  758;  Belle- 
ville V.  Pfingensten,  225  111.  293, 
80  N.  E.  266;  Bradley  v.  New 
York  Central  E.  Co.,  277  111.  608, 
115  N.  E.  640,  642,  following  Mar- 
engo V.  Eiehler,  245  111.  47,  91  N. 
E.  758;  Shaw  v.  Stoeltzing,  180  Mo. 
App.  113,  167  S.  W.  1158. 

Declaration  of  necessity.  Sec- 
tion 1871,  post;  §,1871,  vol.  4, 
ante. 

If  ground  for  reasonable  differ- 
ence of  opinion  concerning  neces- 
sity of  improvement,  court  will  not 
interfere.  Chicago  v.  Kehilath  An- 
she  Mayriv,  284  111.  210,  119  N.  E. 
905. 

In  the  extension  of  a  street,  the 
ordinance  is  competent  evidence  of 
necessity.  Ashley  v.  Minneapolis 
St.  P.  &  S.  S.  M.  Ey.  Co.,  37  N. 

D.  147,  163  N.  W.  727. 

Only  set  aside  if  action  is  with- 
out reasonable  grounds  and  op- 
pressive. Bradley  v.  New  Tork 
Cent.  E.  Co.,  277  HI.  608,  115  N. 

E.  640. 

"It  is,  of  course,  not  a  valid 
objection  that  the  improvement 
was  not  needed.  Of  this  the  town 
council  was  the  sole  judge,  and 
the  decision  of  that  body  is  not 
reviewable  by  this  court."  Catts 
V.  Smyrna  (Del.  Ch.),  91  Atl.  297, 
302. 

Whether  the  location  and  char- 
acter of  the  improvement  are  use-  • 
ful,  advantageous  or  desirous  for 
municipal   purposes   is   a   question 


for  determination  by  the  city,  sub- 
ject only  to  review  by  a  court 
where  there  is  an  abuse  of  power. 
Chicago  V.  Chicago  Sanitary  Dist., 
272  111.  37,  111  N.  E.  491,  493. 

"Since  the  power  to  determine 
the  necessity  for  an  improvement, 
the  character  of  the  same,  and  the 
material  out  of  which  it  shall  be 
constructed  is  wholly  within  the 
discretion  of  the  city  when  not  ex- 
pressly controlled  by  statute,  the 
courts  are  without  power  to  set 
aside  or  annul  assessments  merely 
because  they  may  not  be  in  accord 
with  the  city  officers  as  to  the 
wisdom  of  the  course  pursued  with 
reference  to  the  manner  in  which  a 
street  is  improved."  Knicker- 
bocker V.  Seattle,  69  Wash.  365, 
124  Pac.  922. 

70  Colorado.  Moffat  v.  Denver, 
57  Colo.  473,  143  Pac.  577. 

Georgia.  Odom  Eealty  Co.  v. 
Macon,  144  Ga.  96,  86  S.  E.  243. 

Illinois.  Belleville  v.  Miller,  257 
111.  244,  100  N.  E.  946,  citing  Mc- 
Chesney  v.  Chicago,  201  lU.  344, 
66   N.   E.   217. 

Louisiana.  Shreveport  v.  Hester, 
139  La.  495,   71  So.   779. 

North  Carolina.  Wood  v.  Duke 
Land  &  Improvement  Co.,  165  N. 
C.  367,  81  S.  E.  422. 

Washington.  White  v.  North 
Yakima,  87  Wash.  191,  51  Pac. 
645. 

Court  cannot  compel  board  to 
appropriate  money  for  an  im- 
provement, for  example  a  subway 
station,  that  does  not  meet  its  ap- 
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the  public  welfare,  may  determine  without  judicial  inter- 
ference when  and  what  streets  shall  be  opened  and 
closed ;  '^  when  and  what  street  shall  be  improved,  the 
parts  and  the  method  thereof,"'  cost  of  the  improve- 


proval.  tTnion  Beal  Estate  Co.  v. 
New  York,  170  N.  T.  S.  784,  786. 
Manner  of  the  exercise  of  dis- 
cretionary power  is  open  to  judicial 
review.  Chicago  v.  Municipal 
Engineering  &  Const.  Co.  (111. 
1920),  127  N.  E.  65. 

71  Be  Block  Bounded  by  Chaun- 
cey  St.,  New  York,  140  N.  Y.  S. 
386,  155  App.  Div.  482,  141  N.  Y. 
S.  482,  141  N.  Y.  S.  1111,  156  App. 
Div.  907. 

The  city  is  the  sole  judge  when 
a  street  shall  be  opened  or  closed 
for  public  travel,  subject  however 
to  the  constitutional  inhibition 
against  taking  or  damaging  private 
property  for  public  use.  Gorman  v. 
Chicago,  B.  &  Q.  E.  Co.,  255  Mo. 
483,  164  S.  W.  509,  511. 

In  the  absence  of  fraud  determi- 
na,tion  by  city  to  open  street  is 
conclusive  as  to  necessity.  "Nor 
can  we  say  that  a  general  scheme 
for  public  improvements  which  in- 
cludes both  the  extension  of  streets 
and  building  of  sewers  therein  is 
evidence  of  fraud  in  the  passage 
of  an  ordinance  as  a  part  of  such 
scheme,  or  that  the  scheme  itself 
is  unlawful."  St.  Louis  v.  Semple 
(Mo.),  199  S.  W.  967. 

Necessity  for  opening  a  street  is 
within  the  discretion  of  the  city 
authorities.  In  absence  of  fraud 
court  will  not  review.  St.  Louis  v. 
Semple  (Mo.),  199  S.  W.  967. 

72  Widening  a  street.  Hunting- 
ton V.  Frederick  Holding  Co.  (W. 
Va.  1919),  101  S.  E.  461;  Baltimore 


V.  Williams,  129  Md.  290,  99  Atl. 
362,  364. 

Whether  all  or  only  a  portion 
of  a  street  as  to  width  shall  be 
improved.  Maysville  v.  Davis,  166 
Ky.    555,    179    S.    W.   463. 

Eepaving.  Savannah  v.  Wade 
(Ga.  App.),  94  S.  E.  1042;  Eaudall 
Bros.  V.  Atlanta  (Ga.  App.),  95 
S.  E.  1016. 

Parts  of  street  to  be  repaved. 
Walker  v.  Dobbins,  152  Mo.  App. 
270,  275,  133  S.  W.  387. 

Discretion  as  to  grading  a  street 
where  all  legal  provisions  are  com- 
plied with  substantially.  State  ex 
rel.  v.  Goodrich,  157  Mo.,  40,  47, 
165  S,  W.  707. 

Shaw  V.  Ludwig,  180  Mo.  App. 
113,  167  S.  W.  1158,  holding  reason- 
able an  ordinance  providing  for 
the  grading  of  an  outlying  street 
which  connecting  with  a  county 
road  would  serve  to  complete  a 
highway  connecting  the  city 'with 
another. 

Discretion  in  making  changes  in 
plan  of  improvement;  presumption 
that  action  was  in  good  faith." 
Butler  V.  Kokomo,  62  Ind.  App. 
519,  113  N.  E.  391,  393,  394. 

"So  long  as  the  court  failed 
to  find  that  the  city  had  abused 
its  powers,  there  could  be  no  judi- 
cial interference  even  if  the  co)irt 
itself  had  thought  the  paving  un- 
necessary." Eairchild  v.  Holton, 
101  Kan.  330,  166  Pac.  503,  505. 

Question  whether  ordinance  was 
unnecessary,  unreasonable  and  op- 
pressive   because     the    street    in- 
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ment ;  '*  the  necessity  for  the  construction  of  sewers  and 
drains,  and  the  time  and  manner  thereof,''*  and  whether 


volved  already  had  a  fairly  good 
pavement  is  within  the  discretion 
of  the  municipal  authorities. 
' '  Courts  cannot  interfere  with  the 
action  of  a  city  council  and  de- 
clare an  ordinance  for  local  im- 
provements void  as  unreasonable 
,unless  the  evidence  clearly  shows 
that  the  ordinance  is  arbitrary,  un- 
just and  oppressive."  Belleville  v. 
Miller,  257  111.  244,  100  N.  E.  946. 

Kind  and  character  of  work,  and 
nature  of  improvement.  Courts  will 
not  interfere.  Chicago  v.  Max  (111. 
1919),  124  N.  B.  648. 

What  improvement  is  required, 
its  nature  and  character,  when  it 
shall  be  made  and  the  manner  of 
its  construction.  "Such  discretion 
when  honestly  exercised  is  not  re- 
viewable by  the  courts."  People 
ex  rel.  v.  Omen  (111.  1919),  124  N. 
E.  860,  862,  per  Carter,  J. 

Whether  should  be  one  improve- 
ment or  separate  improvements. 
People  ex  rel.  v.  Omen  (111.  1919), 
124  N.  E.  860. 

"The  question  of  the  propriety 
pf  having  streets,  whether  of  the 
same  or  different  levels,  must  neces- 
sarily be  left  to  the  judgment  and 
discretion  of  the  council  and  those 
interested  where  petitions  are 
necessary."  Carlson  v.  South 
Omaha,  91  Neb.  215,  135  N.  W. 
1047. 

73  Price  of  street  improvement, 
if  not  grossly  excessive  so  as  to 
raise  presumption  of  fraud  is  with- 
in discretion  of  proper  municipal 
authorities.  Wagoner  v.  La 
Grande,  89  Or.  192,  173  Pac.  305. 

"We  cannot  say  that  any  ordi- 
nance requiring  two  water  mains  in 


a  street  is  so  unreasonable  as  to 
constitute  an  abuse  of  discretion 
by  the  council  or  an  arbitrary  im- 
position of  an  unjust  burden  upon 
the  owners  of  property."  Chicago 
V.  Hirschl,  275  111.  60,  113  N.  E. 
899. 

The  limits  of  the  district  to  be 
taxed  rest  in  the  discretion  of 
the  municipal  authorities  and  the 
courts  will  interfere  only  to  correct 
a  clear  abuse  of  that  discretion. 
People  ex  rel.  v.  Omen  (111.  1919), 
124  N.  E.  860,  862. 

74  Thomas  v.  Grinuell,  171  Iowa 
571,  153  N.  W.  91. 

Repairs  in  paving  and  drainage 
are  within  municipal  discretion. 
Johns  Hopkins  Club  Bldg.  Co.  v. 
Baltimore,  130  Md.  282,  100  Atl. 
298. 

Necessity  of  a  sewerage  system 
is  for  the  municipal  authorities 
and  their  conclusion  is  conclusive, 
in  absence  of  fraud  or  oppression. 
Bradley  v.  New  York  Cent.  E.  Co., 
277  111.  608,  115  N.  E.  640. 

"It  is  true  that  city  councils 
are,  generally  speaking,  the  sole 
judges  of  the'  necessity  of  sewers 
and  of  the  efficiency,  durability 
and  adaptability  of  those  already 
in  existence."  Eobertson  Lumber 
Co.  V.  Grand  Forks,  27  N.  D.  556, 
147  N.  W.  249,  253.  ' 

A  presumption  exists  in  favor  of 
the  validity  and  reasonableness  of 
an  ordinance  for  the  construction 
of  a  sewer  which  includes  a  ceme- 
tery within  the  sewer  district  and 
taxes  the  cemetery  property  for  a 
part  of  the  cost  of  construction. 
Burden  to  prove  the  contrary  is 
upon  the  objector,  to  overcome  the 
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drains  are  incidental  to  street  paving  work ;  '*  the  im- 
provement of  wharves  and  docks ;  ''^  the  necessity  of  abol- 
ishing grade  crossing  of  streets  with  railroad  tracks;" 
the  necessity  of  taking  appropriate  action  as  to  trans- 
portation facilities ;  '*  the  operation  of  public  utilities, 
but  without  discrimination,™  as  to  rates  or  service.** 


prima  facie  case  by  satisfactory 
evidence.  Mullins  v.  Mount  Saint 
Mary's  Cemetery  Association,  268 
Mo.  691,  698,  187  S.  W.  1169. 

Reasonableness  of  the  exercise 
of  power  to  require  the  establish- 
ment of  sewers  and  drains,  express- 
ly made  subject  to  review.  Welch 
V.  Coglan,  126  Md.  1,  94  Atl.  384, 
389. 

"It  scarcely  need  be  said  that 
the  reasonableness  of  the  exercise 
of  any  such  power  aS  that  en- 
trusted to  the  state  board  of  health 
by  the  act  of  1914  is  always  open 
to  question."  Ibid,  citing  State 
V.  Gurry,  121  Md.  541,  88  Atl.  546, 
47  L.  E.  A.  (N.  S.)  1087. 

Incidentals  to  a  complete  sewer- 
age system  as  outlets,  disposal 
works,  etc.,  is  within  the  discre- 
tion of  the  proper  municipal  au- 
thorities. Veatch  v.  Gibson,  29 
Idaho  609,  160  Pac.  1112,  1115. 

If  no  fraud,  etc.,  courts  will  not 
interfere  with  the  establishment  of 
sewer  districts.  Washington  v. 
Stumpe  (Mo.  App.),  197  S.  W.  165' 

76  Decisions  of  municipal  au- 
thorities that  certain  drains  were 
necessary,  as  incidental  to  work  of 
paving  streets,  held  conclusive. 
Ainsworth  v.  Arizona  Asphalt  Pav- 
ing Co.,  18  Ariz.  242,  158  Pac.  428, 
431. 

76  Discretionary  with  city  as  to 
whether  wharf  shall  be  improved, 
and  when  and  parts  thereof.    Eaf- 


ner  Mfg.  Co.  v.  St.  Louis,  262  Mo. 
621,  172  S.  W.  28. 

Improvements  for  public  docks, 
wharves  for  commercial  purposes. 
Eiverdale  Realty  Co.  v.  New  York, 
153  N.  T.  S.  742,  168  App.  Div. 
103. 

77  Necessity  for  depression  of 
railroad  tracks  to  abolish  grade 
crossing  with  street  is  an  exclu- 
sive question  for  the  municipal  au- 
thorities. American  Tobacco  Co.  v. 
St.  Louis,  247  Mo.  374,  433,  157 
S.  W.  502. 

78  ' '  The  necessity  for  action  by 
the  city  authorities  concerning 
transportation  facilities  is  to  be 
solved  by  the  exercise  of  the  judg- 
ment of  the  municipal  authorities, 
proceeding  within  the  limits  of 
their  general  authority,"  holding 
that  the  construction  of  a  munici- 
pal railroad  along  a  street  upon 
which  there  was  operated  a  private 
railroad  was  a  legislative  and  not 
a  judicial  question,  in  the  absence 
of  evidence  of  the  exercise  of  arbi- 
trary power.  United  Railroads  v. 
San  Francisco,  239  Fed.  987,  996.    , 

79  The  management  and  opera- 
tion of  a  lighting  and  heating  plant 
is  within  the  discretion  of  the 
municipal  authorities.  However, 
where  the  rates  are  unjustly  dis- 
criminatory the  court  may  inter- 
fere. Butler- V.  Carb,  96  Ohio  472, 
117  N.  E.  953. 

80  Section  1697  et  seq.,  ante. 
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§  1837.    Discretion  as  to  plans  in  general.'^ 

Courts  approach  tlie  consideration  of  legislative  plans 
for  public  work  by  endeavoring  to  approximate  just  and 
practical  results.*^ 

§  1838.    Discretion  in  selecting  materials.'* 

in.  exekcise  of  powee. 

a.  General  consideration  including  preliminary 
proceedings. 

§  1842.    Streets  to  be  established." 

Laws  often  distinguish  between  opening  a  street  and 


81  "The  power  to  order  the  im- 
provement carries  with  it  •  as  a 
necessary  incident  the  additional 
power,  not  only  to  prescribe  the 
length,  width  and  material  of  the 
proposed  sidewalk,  but  all  other 
specifications  including  the  grade 
thereof. ' '  Hardingsburg  v.  Mercer, 
172  Ky.  661,  663,  189  S.  W.  1117. 

82  "  It  is  not  the  duty  of  courts 
to  approach  legislative  plana  for 
public  works,  promoting  public  wel- 
fare, with  a  cold  and  hostile  coun- 
tenance as  if  determined  to  drive 
a  coach-and-six  through  them  or 
make  them  perish  by  overniee 
analysis  in  critioiaim.  On  one  side, 
to  be  reckoned  with,  stands  the 
axiom  of  Jeremy  Bentham  to  wit: 
'The  greatest  happiness  of  the 
greatest  number  is  the  foundation 
of  morals  and  legislation.'  On  the 
other  stands  the  legal  maxim  in  a 
dead  language,  to  wit:  Inde  datae 
leges  ne  fortior  omnia  posset,  which 
(a  scholar  assures  me)  means: 
Laws  are  made  lest  the  stronger 
party  should  possess  all,  i.  e.  for 
the  protection  of  the  weak,  the  in- 
dividual. P-eradventure  it  is  by 
recognizing  both  great  and  small. 


public  right  and  private  right,  and 
holding  the  scales  even  between 
the  two  that  courts  by  approxima- 
tion get  at  just  and  /  practical  re- 
sults in  suits  between  the  public 
and  individuals.  In  performing 
that  high  and  delicate  function, 
courts  should  sound  at  every  step 
to  see  if  the  ground  is  solid  and 
they  are  not  usurping  the  province 
of  the  law-maker  in  making  a  judi- 
cial out  of  a  legislative  question." 
Kansas  City  v.  Woerishoeffer,  ^49 
Mo.  1,  20,  21,  155  S.  W.  779,  per 
Lamm,  C.  J. 

83  Meek  v.  Chillicothe,  181  Mo. 
App.  218,  167  S.  W.  1139. 

Power  to  order  the  improvement 
carries  with  it  as  a  necessary  in- 
oideijt  the  further  power  to  select 
the  material.  Hardingsburg  v. 
Mercer,  172  Ky.  661,  663,  189  S.  W. 
1117. 

New  sidewalk  may  be  con- 
structed of  different  material  from 
the  old,  within  the  discretion  of 
the  proper  authorities.  Abbot  v. 
Milwaukee,  148  Wig.  22,  134  N.  W. 
136. 

84  Melvin  v.  Central  Const.  Co. 
(Ky.  1919),  215  S.  W.  811. 
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grading,  paving  and  curbing  a  street.**  Judicial  decisions 
often  discuss  this  distincton.  It  cannot  be  ignored. 

In  establisbing  a  street  it  is  first  opened  or  laid  out.  If 
the  land  for  tMs  purpose  is  not  purchased,  dedicated  or 
otherwise  acquired,  it  is  condemned,  and  afterwards  the 
street  is  improved  for  use  by  grading,  paving  and  curb- 
ing. An  ordinance  merely  for  opening  a  street  cannot  be 
construed  to  include  the  grading,  paving  or  curbing. 
Opening  means  to  lay  out,  fixing  the  location  and  out- 
lines, and  not  to  improve.*® 

A  street  may  be  and  often  is  opened  and  condemned  for 
many  years  before  any  steps  are  taken  to  improve  or 
pave  it.*' 

Different  laws  and  ordinances  provide  for  the  steps 
required  in  opening  and  laying  out  a  street,  and  the  steps 
required  for  improving  a  street  by  grading,  paviag  and 
.  curbing.** 

§  1843.    Establishment  of  street  grade. 

The  municipality  has  power  to  establish,*^  and  change 
grades  of  streets '"  at  such  times  as  within  its  discretion 

85  Eeed  v.  Toledo,  18  Ohio  161;  ferent  things  which  the  city  is 
Baumaa  v.  Boss,  167  TJ.  S.  548,  authorized  to  do  with  respect  to 
586,  17  Sup.  Ct.  966,  42  L.  ed.  270;  its  streets.  To  "open"  and 
Hutt  V.  Chicago,  132  111.  352,  23  "close"  streets  are  the  opposite 
N.  E.  1010;  Baltimore  v.  Smith,  of  each  other,  and  to  "widen"  a 
80  Md.  458,  31  Atl.  423;  Baltimore  street  is  different  from  either. 
V.  Porter,  18  Md.  284,  79  Am.  Dee.  Stone  v.  Greenville  (S.  C),  96  S. 
686.  E.  520. 

86  Patterson  v.  Baltimore,  130  89  Chase  v.  Kalher,  28  Cal.  App. 
Md.  645,  101  Atl.  589,  592;  Doug-  561,  153  Pae.  397;  Gray  v.  Salt 
lass  V.  Kiggin,  123  Md.  18.  22,  90  Lake  City,  44  Utah  204,  138  Pac. 
Atl.  1000,  1002;  Oberheim  v.  Eee-  1177;    Moffat   v.  Denver,  57  Colo. 

■  side,  116  Md.  273,  81  Atl.  590.  473,   143   Pac.  577. 

87  Dashiell  v.  Baltimore,  45  Md.  A  street  grade  may  be  estab- 
615,  626.  lished  by  user.    Laynaud  v.  Cheny, 

88  "Lay  out,"  "open,"  "close"  203  111.  App.  541. 

and  "widen,"  as  applied  to  streets  90  Section  1844,  post;  §  1844,  vol. 

and  public  ways   are   not  phrases  4,  ante;  Bettire  v.  North  Yakima, 

of     the      same     general     nature.  75  Wash.  143,  134  Pac.  699. 
They  are  descriptive  of  widely  dif- 
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may  seem  necessary  or  desirable  for  the  public  needs  or 
convenience,®^  unless  limitations  exist  in  the  law  ap- 
plicable.'^ 

Under  many  laws  before  improvements  may  proceed 
the  street  grade  must  be  fixed.'* 

The  particular  law  usually  prescribes  the  method  of 
establishing  the  grade,  whether  by  ordinance,  resolution 
or  in  some  other  manner  '*  which  mode,  of  course,  should 


91  May  establish  or  change  for 
public  welfare  and  not  to  sub- 
serve private  interests.  Butler  v. 
Kokomo  (Ind. '  App.),  113  N.  E. 
391,  393. 

92  Grade  of  sidewalk.  Kirksville 
V.  Ferguson,  262  Mo.  661,  172  S. 
W.  4;  Staunton  v.  Bond,  281  111. 
568,  118  N.  E.  47. 

93  Hardingsburg  v.  Mercer,  172 
Kj.  661,  663,  664,  189  S.  W.  1117. 

Sidewalk  may  be  laid  on  nat- 
ural surface,  and  therefore  failure 
to  fix  the  grade  for  a  temporary 
sidewalk  does  not  render  void  the 
proceeding's.  Monroe  v.  Pearson, 
176  Iowa  283,  157  N.  W.  849. 

"When  a  public  street  or  high- 
way is  to  be  opened  and  land  is 
to  be  condemned  for  the  bed  of 
the  street  or  highway,  it  is  but 
fair  and  equitable  that  the  grade 
of  such  street  or  highway  should 
first  be  established,  in  order  that 
those  who  are  to  determine  the 
benefits,  if  any,  that  the  opening 
of  such  street  or  highway  will  be 
to  the  abutting  lands  may  esti- 
mate the  necessary  costs  of  plac- 
ing such  abutting  lands  in  a  con- 
dition to  receive  the  advantages 
of  the  street  or  highway  as  opened 
and  graded;  and  the  grade  so 
established  should  be  the  one,  so 
far  as  it  can  then  be  determined 
after    a    proper    consideration    of 


the  rights  and  interests  of  the  ad- 
jacent land  owners,  that  for  all 
times  will  best  subserve  the  public 
interest  and  convenience.  Not  t» 
establish  a  grade  at  the  time  when 
the  street  is  open,  but  at  such 
time  to  assess  the  benefits  with- 
out regard  to  costs  and  expenses 
to  which  the  adjacent  landowners, 
may  be  subjected  in  cutting  or 
filing  their  lands  so  as  to  enable 
them  to  receive  the  advantages  of 
the  road  so  opened-,  would,  we 
think,  be  unfair  and  inequitable  to 
them.  The  grade  of  the  street  is 
so  materially  involved  in  ascer- 
taining the  amount  of  benefits  to 
.be  assessed  against  the  abutting 
lands  that  it  is  right  and  proper, 
in  our  opinion,  that  a  permanent 
grade,  and  not  a  tentative  one, 
such  as  is  here  referred  to  by  the 
city  engineer,  should  be  estab- 
lished before  the  city  should  be 
permitted  to  assess  benefits  of 
abutting  lands,  caused  by  the 
opening  of  such  street  or  high- 
way." Baltimore  v.  Johnson,  123 
Md.  320,  91,,Atl.  156,  157;  Patter, 
son  V.  Baltimore,  124  Md.  153,  91 
Atl.  966. 

94  Smith  v.  Courtland,  103  Kan. 
142,  172  Pac.  1027. 

Municipal  board  authorized  to 
fix  grade  subject  to  council  ratifi- 
cation.    Barringer  Land   Company 


7694 


Municipal  Corpobations. 


[§  1843 


be  followed.'*  Failure  to  observe  tbe  specified  mode  may 
invalidate  any  change  attempted. 

This  power  can  not  be  delegated,'^  as  it  is  in  nature 
legislative.''' 

An  ordinance  establishing  a  grade  for  the  center  of  the 
street,  it  has  been  held,  operates  to  establish  a  grade  for 
that  portion  of  the  street  occupied  by  the  sidewalk." 

§  1844.    Same — change  of  grade." 

§  1847.    Discontinuance  of  proceedings  and  abandonment 
of  improvement.^ 

If  municipal  authorities  have  power  under  the  law  to 
discontinue  any  improvement  proceeding  the  courts  will 


V.  Barber  Asphalt  Paving  Co.,  149 
Ky.  132,  147  S.  W.  893. 

96  Municipal  authorities  must 
act  within  their  jurisdiction  and 
comply  substantially  with  the  law. 
Collins  V.  Barre  (Vt.),  101  Atl. 
43. 

Sidewalk  ordinance  must  fix  the 
grade.  People  v.  Meerts,  267  111. 
210,  108  N.  E.  57. 

86  "The  establishment  of  the 
grade  for  sidewalks  or  other  street 
improvements  is  a  legislative  act 
involving  the  exercise  of  discre- 
tion, and  cannot  be  delegated  to 
the  city  engineer  or  to  any  other 
person."  Failure  to  fix  the  grade 
is  fatal  in  an  action  to  enforce 
the  statutory  lien  for  the  cost  of 
the  improvement.  Hardingsburg 
v.  Mercer,  172  Ky.  661,  663,  664, 
189  S.  W.  1117. 

97  Staunton  v.  Bond,  281  Dl.  568, 
118  N.  E.  47. 

98Bierness  v.  Missouri  Valley, 
162  Iowa  720,  144  N.  W.  628,  630; 
Gallaher  v.  Jefferson,  125  Iowa 
324,  101  N.  E.  124. 

99  In  improving  the  grade  of  a 


street  or  alley  may  be  changed. 
Butler  V.  Kokomo  (Ind.  App.),  113 
N.  E.  391,  393. 

Change  of  grade  to  be  by  or- 
dinance. Johnson  v.  Granville,  36 
N.  D.  91,  161  N.  W.  721;  Landis 
V.  Marion,  176  Iowa  240,  157  N. 
W.  841. 

Applicability  of  constitutional 
provision  as  to  compensation  in 
change  of  grade.  McGrew  v.  Gran- 
ite Bituminous  Paving  Co.,  247  Mo. 
549,  155  S.  W.  411. 

After  street  grade  has  been  es- 
tablished it  may  be  changed  only 
under  some  laws  on  petition  of  the 
owners  of  a  major  part  of  the 
property  abutting  thereon.  Scott 
V.  McClung,  137  N.  T.  S.  661,  78 
Misc.  Eep.  2. 

Petition  of  property  for  change 
of  grade  not  required.  Burnham 
V.  Milwaukee,  155  Wis.  90,  143  N. 
W.   1067. 

ISt.  Louis  V.  Bell  Place  Eealty 
Co.,  259  Mo.  126,  142,  168  S.  W. 
721. 

Abandonment  authorized.  Gray 
V.  Joliet  (111.  1919),  122  N.  E.  550. 
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not  interfere  unless  in  its  exercise  some  constitutional 
rights  are  invaded.^ 

§  1848.    Prelimina,ry  proceedings.' 

Prior  to  the  formal  initiation  of  the  improvement  pro- 
ceedings whatever  preliminary  steps  are  prescribed,  as  a 
petition  of  a  designated  number  of  property  owners,*  a 
named  vote  of  a  municipal  board,  or  the  legislative  body, 
the  adoption  of  a  preliminary  ordinance  or  resolution 
proposing  or  declaring  the  necessity  for  the  improve- 

Continuation  of  former  pro- 
ceedings. Chicago  V.  Lord,  277 
111.  397,  115  N.  E.  543;  Ee  Corona 
Ave.  New  York  City,  154  N.  T.  S. 
277;  Warner  v.  Ashland,  154  Wis. 
54,  142  N.  W.  513. 

Continuation  of  prior  proceed- 
ings under  change  in  law.  Ben- 
shoof  V.  Iowa  Falls,  175  Iowa  30, 
156  N.  W.  898;  Shultz  v.  Ketter- 
buseh,  38  Okl.  478,  134  Pac.  961. 

Dismissal  as  to  part.  Fifteenth 
St.  Investment  Co.  v.  Denver,  59 
Colo.  189,  147  Pae.  677. 

Improvement  ordinance  may  be 
repealed  and  proceedings  discon- 
tinued. Stemmler  v.  Madison  Bor- 
ough, 82  N.  J.  L.  596,  83  Atl.  85. 

Certain  council  proceedings,  held 
not  abandonment  of  proposed  im- 
provements. Farmer  v.  Dahl 
(Ariz.),  171  Pac.  130. 

Procedure  to  discontinue  under 
great  New  York  Charter.  Ee  Cres- 
cent St.,  New  York  City,  217  N. 
Y.  294,  111  N.  B.  1069,  affirming 
155  N.  Y.  S.  1100,  170  App.  Div. 
946. 

Until  the  assessment  has  been 
made  and  adopted  the  obligation 
of  the  city  does  not  become  fixed 
and  .the  proceedings  may  be  dis- 
continued even  in  a  case  where 
the    voters    of     the    municipality 


voted  money  for  the  improvement. 
Appeal  of  Dellaripa,  88  Conn.  565, 
92  Atl.  116,  citing  Kelley  v.  Wa- 
terbury,  83  Conn.  270,  76  Atl.  467. 

ZEe  Nagy  St.  New  York  City, 
164  N.  Y.  S.  537,  543,  99  Misc.  Eep. 
314. 

S  Shapard  v.  Missoula,  49  Mont. 
269,  279,  141  Pae.  544,  547,  citing 
1848,  vol.  4.  ante. 

Extension  of  sewer  system  with 
or  without,  a  petition.  Harria  v. 
Churchill,  152  N.  Y.  S.  73. 

Municipal  authorities  may  in- 
itiate paving  street  improvement, 
or  it  may  be  instituted  by  petition 
or  property  owners.  Fairchild  v. 
Holton,  101  Kan.  330,  166  Pae.  503. 

May  be  instituted  on  petition  of 
majority  of  abutting  owners  or  on 
vote  of  a  specified  number  of  the 
members  of  the  board  at  a  regular 
meeting.  Walton  v.  Dires,  173  Ky. 
323,  190  8.  W.  1099. 

City  can  not  condemn  land  for 
park  purposes  in  a  particular  park 
district  and  assess  benefits  or  bene- 
fits caused  by  its  establishment 
when  no  such  district  in  fact  ex- 
ists. Pash  V.  St.  Joseph,  257  Mo. 
332,  165  S.  W.  710. 

4  Jones  V.  Houston  (Tex.  Civ. 
App.),  188  S.  W.  688.  Section 
■  1856,  post^   i  1856,  vol.  4,  ante. 
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ment,''  estimate  of  the  cost,*  determination  of  the  mode  of 
payment/  notice  to  property  owners  interested,'  pubhc 


6  Sections  1870,  1871,  post; 
§§  1870,  1871,  vol.  4,  ante. 

After  adopting  a  resolution  of 
necessity,  jurisdiction  to  proceed 
obtained.  Bickel  v.  Warner-guin- 
lan  Asphalt  Paving  Co.  (Okl.),  174 
Pac.  537. 

Resolution  of  necessity,  notifica- 
tion to  property  owners  and  fail- 
ure to  protest  within  named  time 
authorizes  city  to  proceed.  Price 
V.  McPherson,  92  Kan.  82,  139 
Pac.   1162. 

First,  an  act  of  ordinance  or  res- 
olution declaring  the  intention  to 
improve,  stating  the  street  or  alley 
to  be  improved  and  the  general 
character  of  the  improvement. 
Clyde  V.  Moscow,  23  Idaho  592, 
131  Pac.  381. 

"The  rule  is  well  established 
that  the  adoption  of  a  resolution' 
of  necessity  and  the  publication 
of  a  notice  of  intention  to  im- 
prove are  conditions  precedent  to 
ordering  or  making  the  improve- 
ment, and  that  the  statutes  requir- 
ing same  are  to  be  somewhat 
strictly  construed.  As  these  are 
essential  to  the  exercise  of  the 
power,  of  the  city  council  they  are 
jurisdictional,  without  which  all 
subsequent  proceedings  are  in- 
valid." Davenport  Locomotive 
Works  V.  Davenport  (Iowa),  163 
N.  W.  106. 

Initial  resolution  failed  to  de- 
scribe the  improvement,  held  fatal. 
Garner  v.  Anniston,  2  Ala.  App. 
389,  393,  56  So.  874. 

6  Section  1866,  post;  §  1866,  vol. 
4,  ante. 

Public  hearing  and  estimate   of 


cost  of  work  are  conditions  pre- 
cedent to  enactment  of  ordinance, 
etc.  Chicago  Vi  Huleatt,  276  Dl. 
466,  114  N.  E.  1021. 

Provision  requiring  a  resolution 
containing  an  estimate  of  costs 
and  provision  concerning  the  lapse 
of  ,time  between  the  adoption  of 
the  resolution  and  the  public  hear- 
ing are  mandatory  and  jurisdic- 
tional. Chicago  Heights  v.  Angus, 
267  111.  628,  108  N.  E.  758. 

Estimate  of  costs  to  complete 
street  grading,  held  not  required 
where  work  is  slight.  Hilger  v. 
Nebraska  City,  97  Neb.  268,  149 
N.  W.  807. 

Estimate  of  costs  is  essential  as 
it  is  a  necessary  part  of  the  record. 
Marion  v.  Sisney,  252  HI.  421,  96 
N.  E.  860. 

7  Section  1863,  post;  §  1863,  vol. 
4,  ante. 

8  Section  1849,  post;  §  1849,  vol. 
4,  ante;  Sick  v.  Bay  St.  Louis,  113 
Miss.  175,  74  So.  272. 

Resolution  or  ordinance  order- 
ing, notice  of,  to  property  owners, 
etc.  Langstaff  v.  Durant,  111  Miss. 
779,  72  So.  198. 

"The  preliminary  notice  and  all 
those  other  steps  preliminary  to 
the  notice  of  the  assessment  and 
the  assessment  itself  *  *  *  are 
provisions  of  legislative  grace.  Be- 
ing written  in  the  statute  they 
must  be  observed  or  the  property 
owner  may  at  the  final  hearing 
have  the  benefit  of  the  omission 
of  such  of  them  as  may  be  consid- 
ered essential  where  there  has 
been  no  waiver."  Birmingham  v. 
Wills,  178  Ala.  198,  59  So.  173, 177. 
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hearing,'  and  other  requirements  (if  any)  are  to  ob- 
served strictly,  at  least  in  substance,"  since  certain  of 
these  preliminary  steps  are  regarded  as  mandatory  and 
jurisdictional,^^  and  if  disregarded  the  entire  contem- 
plated improvement  proceedings  may  be  rendered  void. 
"All  preliminary  steps  required  to  be  taken  before  the 
passage  of  an  ordinance  for  *  *  *  an  improvemenj; 
should  be  strictly  enforced  and  followed.  *  *  *  All 
the  preliminary  requirements  necessary  to  be  taken  be- 
fore the  passage  of  an  improvement  ordinance  are  ju- 
risdictional. "  ^^ 

§  1849.    Notice  of  proposed  improvement." 

If  the  expense  of  the  improvement  is  to  be  defrayed  by 
special  taxation  or  local  assessment,  while  the  property 


9  Section  1859,  post;  §  1859,  vol. 
4,  ante. 

lOStadler  v.  Helena,  46  Mont. 
128,  127  Pae.  454;  Smitli  v.  JefCer- 
son,  75  Or.  179,  146  Pae.  809. 

11  "Sneh  proceedings  are  in  invi- 
tum  and  the  statutes  are  to  be 
somewhat  strictly  followed.  Kspe- 
cially-  is  this  true  with  reference 
to  those  preliminary  steps  which 
appear  to  have  been  intended  as 
essential  to  the  exercise  of  the 
power  by  the  city  council. ' '  Shaver 
V.  J.  W.  Turner  Imp.  Co.,  155  Iowa 
492,  136  N.  W.  711. 

"The  preliminary  proceedings 
required  by  the  Local  Improve^ 
ment  Act  are  essential  to  the  pas- 
sage of  a  valid  improvement  ordi- 
nance. The  estimate  of  the  cost 
and  all  the  preliminary  require- 
ments necessary  to  be  taken  be- 
fore the  passage  of  an  improve- 
ment ordinance  are  jurisdic- 
tional." Chicago  Heights  v.  An- 
gus, 167  111.  628,  108  N.  E.  758, 
following  Chicago  v.  Nodeck,  202 


111.  257,  67  N.  E.  39,  and  Bass  t. 
Chicago,  195  111.  109,  62  N.  E.  913. 

12  Lovington  v.  Gregory  (111. 
1919),  122  N.  E.  504,  506. 

13  Lewis  v.  Chapman,  147  Ga. 
408,  94  S.  E.  249. 

Notice  to  property  owners  to  be 
affected  required.  Johnson  v. 
Hardin  (Mont.  1919),  179  Pae.  824, 
825,  citing  §  1849,  vol.  4,  ante. 

All  notice  cannot  be  dispensed 
with,  but  the  legislature  may  pre- 
scribe the  kind  of  notice  and  the 
mode  of  giving  it.  Harris  v. 
Churchill,  152  N.  Y.  S.  73,  78. 

Publication  of  notice  of  inten- 
tion required.  Davenport  Locomo- 
tive Works  V.  Davenport  (Iowa), 
169  N.  W.   106. 

Eequirement  as  to  notice  not  ap- 
plicable to  all  improvements,  a« 
opening  of  highway.  Safe  Deposit 
&  Trust  Co.  V.  Baltimore,  121  Md. 
522,  88  Atl.  267.  Or  repaving  a 
sidewalk.  Wallace  v.  Atlanta,  140 
Ga.  649,  79  S.  E.  554. 

In    adopting   plans    or   maps    or 
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owner  must  have  notice  at  some  time  before  the  final  as- 
sessment is  made,  in  order  to  give  the  tribunal  vested 
with  jurisdiction  of  the  subject-matter  jurisdiction  over 
his  person  and  property,  and  so  meet  the  constitutional 
requirement  of  due  process  pf  law,  it  is  not  required 
under  some  laws  that  he  shallbe  notified  of  the  intention 
to  make  the  improvement,  nor  of  the  preliminary  resolu- 
tion. Neither  is  he  entitled  to  notice  of  every  intermedi- 
ate step  in  the  proceeding  leading  to  an  assessment 
against  his  property.  It  is  sufficient  if  notice  is  given 
him  before  the  assessment  becomes  final  and  conclusive." 
When  notice  is  required  by  the  applicable  law  at  any 
stage  of  the  proceedings  it  is  usually  viewed  as  jurisdic- 
tional,^* and  therefore,  essential  to  their  validity  ^*  espe- 


specifieations  and  prescribing  the 
limits  of  the  area  to  be  draiiied 
by  a  sewer  under  some  laws  no  no- 
tice thereof  to  the  taxpayers  is 
necessary.  Rogers  v.  Salem,  61 
Or.  321,  122  Pae.  308. 

Notice  of  resolution  of  necessity 
required.  "The  purpose  of  a  no- 
tice of  a  resolution  of  necessity  is 
to  direct  the  attention  of  the  prop- 
erty owners  interested  to  the 
pendency  of  the  project  to  pave  a 
street  for  the  improvement  of 
which  their  property  may  be  made 
liable  and  point  them  to  the  time 
when  and  place  where  their  objec- 
tions, if  any,  will  be  heard." 
Spalti  V.  Oakland,  179  Iowa  59, 
161  N.  W.  17. 

"It  is  a  cardinal  principle  that 
nQtiee  and  an  opportunity  to  be 
heard  is  essentially  necessary  in 
a  proceeding  whereby '  one  may  be 
deprived  of  his  property,  or  a  bur- 
'  den  of  taxation  be  laid  thereon. ' ' 
Miller  v.  Portland,  62  Or.  26,  123 
Pae.  64. 

Notice  as  to  condemnation  of 
land  for  park  to  property  owners, 


object  to  permit  them  an  oppor- 
tunity to  be  heard,  etc.  Pash  v. 
St.  Joseph,  257  Mo.  332,  165  S.  W. 
710. 

14  Milliken  v.  Crail,  177  Ind.  426, 
98  N.  E.  291,  293. 

IB  Ferri  v.  Long  Beach,  176  Cal. 
645,  169  Pae.  385;  Manley  v. 
Marshfield,  88  Or.  482,  172  Pae. 
488;  Pry  v.  Salem,  84  Or.  184,  164 
Pae.  715;  Smith  v.  Jefferson,  75 
Or.  179,  146  Pao.  809,  813;  Jones  v. 
Salem,  63  Or.  126,  123  Pae.  1096. 

Failure  to  give  notice  of  inten- 
tion to  construct  a  sewer  as  ex- 
pressly required  is  a  jurisdictional 
defect  which  can  not  be  cured  by 
a  subsequent  council  resolution. 
Crawford  v.  Detroit,  169  Mich.  293, 
135  N.  W.  314. 

iSBranting  v.  Salt  Lake  City, 
47  Utah  296,  153  Pae.  995. 

"As  statutes  of  this  state  re- 
quire notice  of  the  resolution  of 
necessity  in  order  that  the  prop- 
erty owners  may  object  to  the  im- 
provement or  to  the  character 
thereof  or  of  the  material  of  which 
it  is  to  be  constructed,  and  are  en- 


§  1850] 


Notice  of  Public  Improvements. 


7699 


cially  where  private  property  must  bear  the  burden  of 
the  improvement." 

§  1849a.    Same — ^waiver." 

Although  the  notice  should  be  4efective  such  jurisdic- 
tional objection  may  be  waived,  and  in  Illinois  is  waived 
by  filing  further  objections  to  the  confirmation  of  the 
assessment  and  thus  attacking  the  legality  of  the  pro- 
ceedings on  the  merits.^' 

§  1850.    Form,  requisite  and  validity  of  notice. 

Generally  no  particular  form  of  notice  is  required,  but 
the  language  must  be  sufficient  to  apprise  one  of  ordinary 
iatelligence  of  the  nature  of  thp  specific  improvement 
contemplated.*" 


titled  to  a  hearing  thereon,  this 
notice  is  said  to  be  jurisdictional, 
and  if  not  given  the  proceedings 
are  invalid  and  void."  Benshoof 
V.  Iowa  Falls,  175  Iowa  30,  156  N. 
W.  898. 

ITShepard  v.  Missoula,  49  Mont. 
269,  279,  141  Pac.  544,  547,  citing 
§  1849,  vol.  4,  ante. 

In  the  absence  of  statute  or  mu- 
nicipal charter  so  requiring  one 
whose  land  is  assessable  for  im- 
provements but  not  taken  has  ao 
constitutional  right  to  notice  of 
the  proceedings,  however,  where 
the  municipal  charter  so  requires 
without  -notice  a  valid  assessment 
could  not  be  laid  for  constitutional 
reasons.  The  charter  expressly 
made  reasonable  notice  a  condition 
precedent  to  an  assessment  of 
benefits.  Manners  v.  Waterbury, 
86  Conn.  573,  86  Atl.  14. 

18  See  §  2119,  et  seq.  post;  §  2119, 
et  seq.  vol.  5,  ante;  Birmingham  v. 
Wills,  178  Ala.  198,  59  So.  173,  177. 

'.'A  party  may  waive  a  rule  of 
law  or   a  statute   or   even   a   con- 


stitutional provision  enacted  for 
his  benefit  or  protection  where  it 
is  exclusively  a  matter  of  private 
right  and  no  consideration  of  pub- 
lic policy  or  morals  are  involved, 
and  having  once  done  so,  he  can- 
not subsequently  invoke  its  pro- 
tection." Sentenis  v.  Ladew,  140 
N.  Y.  463,  35  N.  E.  650',  37  Am. 
St.  Eep.  569. 

ISHooperston  v.  Smith,  272  111. 
604,  112  N.  E.  266;  MacKenzie  v. 
MacKenzie,  238  111.  616,  87  N.  E. 
848;  Quick  v.  Eiver  Forest,  130  111. 
323,  22  N.  E.  816. 

20  Sufficiency  of.  Chicago  v. 
Lord,  277  111.  397,  115,  N.  B.  543; 
Ee  Apple,  161  Iowa,  314,  132  N. 
W.   1021. 

Those  attending  meeting  can  not 
object  to  insufficiency  of.  Chica- 
go V.  Lord,-  277  111.  397,  115  N.  E. 
543. 

Publication  of  ordinance  of  ne- 
cessity is  sufficient  notice  to  prop- 
erty owners.  Hancock  v.  Musko- 
gee (Okla.),  175  Pac.  198. 

Resolution  of  necessity  need  not 
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Certain  laws  exact  in  the  notice  named  specifications,^' 
as  the  date  of  the  ordinance  or  resolution  declaring  the 
intention  or  necessity  or  providing  for  the  improye- 
ment,^^  the  propc|rtion  of  the  costs  to  be  assessed  against 
the  public,'^*  description  of  the  proposed  improvement,^* 
and  date,  hour  and  place  of  hearing.^^ 


§  1851.    Same — description  of  improvement/ 


state  all  details  of  the  contem- 
plated improvement.  Miller  v. 
Oelweire,  155  Iowa  706,  136  N.  "W. 
1045. 

Need  not  embody  entire  resolu- 
tion of  necessity.  Substantial 
compliance  with  law  is  sufficient. 
Spalti  V.  Oakland,  179  Iowa  59,  161 
N.  "W.  17.  , 

A  statement  that  the  council 
"deems  it  expedient  and  necessary 
to  improve,"  is  equivalent  to  a  no- 
tice that  the  council  proposes  to 
improve.  Manley  v.  Marshfield,  88 
Or.  482,  172  Pao.  488. 

Where  the  law  prescribes  no 
form  no  particular  heading  is  re- 
quired. Smith  V.  Jefferson,  75  Or. 
179,  146  Pac.  809,  813,  814. 

Construction  of  sewer  system  at 
expense  of  property  owner.  Rog- 
ers V.  Salem,  61  Or.  321,  122  Pac. 
308. 

Law  may  prescribe,  and  courts 
will  not  interfere.  Mansur  v.  Pol- 
son,  46  Mont.  585,  125  Pac.  1002. 

21  Size  of  letters  in  printing  no- 
tice of  resolution  of  an  improve- 
ment. Lawrence  v.  Portland,  85 
Or.  586,  167  Pac.  587. 

Must  be  given  as  law  required. 
Miller  v.  Portland,  62  Or.  26,  123 
Pac.  64. 

22  Notice  must  give  date  of  or- 
dinance providing  for  the  improve- 
ment; merely  given  its  number  is 


not     sufficient.       Ferri     v.     Long 
Beach,  176  Cal.  645, 169  Pac.  385. 

23  Laws  require  the  notice  to  the 
property  owners  to  state  the  pro- 
portion of  the  costs  assessed 
against  the  public,  and  unless  the 
notice  contains  this  statement  it 
is  invalid.  Hoopeston  v.  Smith, 
272  111.- 604,  112  N.  E.  266. 

24  Section  1851,  post;  §  1851,'  vol. 
4,  ante. 

Notice  informing  all  owners  and 
other  persons  interested  in  the 
proposed  improvement,  that  the 
cost  thereof  would  ■  be  assessed 
upon  the  abutting  property  with  a 
description  of  the  improvement  is 
sufficient.  Dennis  v.  WiUiamina, 
80  Or.  486,  157  Pac.  799. 

26  A  resolution  fixing  a  day  for 
the  public  hearing  but  failing  to 
specify  the  hour  and  place  is  in- 
sufficient and  renders  the  proceed- 
ings invalid.  Chicago  Heights  v. 
Angus,  267  111.  628,  108  N.  E.  758. 

26  Gordon  v.  Eansome-Crummy 
Co.  (Cal.  App.),  174  Pac.  906; 
Gwilliam  v.  Ogden  City,  49  Utah 
555,  164  Pac.  1022. 

Defective.  Pry  v.  Salem,  84  Or. 
184,  164  Pac.  715. 

Failure  to  describe  improvement 
renders  notice  defective.  Jones  v. 
Salem,  63  Or.  126,  123  Pac.  1096. 

Sufficiency  of  description  of  ss- 
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§  1852.    Same — who  entitled  to  notice.*'' 
§  1853.    Same— tinie.28 

§  1854.    Same — ^manner  of  giving.*' 

The  manner  of  giving  the  notice  provided  by  law, 
whether  by  newspaper  publication,^"   posting,*^   or  by 


sessment    district.     Johns   v.   Pen- 
dleton, 66  Or.  182,  134  Pao.  312. 

Error  as  to  reference  of  map 
may  he  corrected  by  republication 
of  notice.  Thomas  v.  Petaluma 
(Cal.  App.),  165  Pae.  1021. 

Notice  of  intention  failed  to  de- 
scribe the  -location  of  the  proposed 
improvement  and  the  materials  to 
be  used,  as  required  by  law,  held 
defective  and  precluded  the  city 
from  proceeding.  Davenport  Loco- 
motive Works  V.  Davenport 
(Iowa),  169  N.  W.  106. 

Brief  statement  of  the  proposed 
improvement.  Hulton  v.  Newhouse 
(Cal.  App.,  1919),  183  Pac.  276. 

27  Hoops  v.  Omaha,  99  Neb.  460, 
156  N.  W.  1047. 

28LangstafE  v.  Durant,  111  Miss. 
779,  72  So.  198;  Huggins  v.  Eack-  ' 
lifE-Gibson    Constr.     Co.,    151    Mo. 
App.  312,  131  S.  W.  1199;  Rogers 
V.  Salem,  61  Or.  321,  122  Pac.  308. 

29  Schaflfer  v.  Smith,  169  Cal.  764, 
147  Pae.  976;  Eogers  v.  Salem,  61 
Or.  321,  122  Pac.  308. 

SOStanwood  v.  Carson,  169  Cal. 
640,  147  Pac.  562;  Wooten  v.  Texas 
Bitulithic  Co.  (Tex.  Civ.  App., 
1919),  212  S.  W.  248;  Beale  v.  Ta- 
eoma  Park,  130  Md.  297,  100  Atl. 
379;  LangstafE  v.  Durant,  111  Miss. 
779,  72  So.  198. 

Publication  of  preliminary  reso- 
lution. Fellows  V.  Dorsey,  171  Mo. 
App.  289,  157  S.  W.  '995;  Eolla  v. 
Schuman,  189  Mo.  App.  252,  257, 
175  S.  W.  241. 

8McQ.— 11 


Publication  of  resolution  of  ne- 
cessity, held  sufficient  notice.  Al- 
ley V.  Muskogee,  53  Okla.  230,  156 
Pac.  315. 

Publication  of  the  ordinance  de- 
claring an  intention  to  pave 
streets,  specifying  them,  held  suf- 
ficient. Monk  V.  Moultrie,  145  Ga. 
843,  90  S.  E.  71. 

Sufficient  though  placed  in  an  in- 
conspicuous part  of  a  newspaper  in 
fine  type  and  among  patent  medi- 
cine advertisements.  Eolla  v. 
Schuman,  189  Mo.  App.  252,  175  S. 
W.  241. 

Where  the  essentials  of  the  or- 
der appear  in  the  publication, 
mere  surplusage  does  not  vitiate 
it;  nor  will  a  wrong  date  of  the 
making  of  the  order.  Kansas  City 
V.  Woerishoefer,  249  Mo.  1,  21,  22, 
155  S.  W.  779. 

31  West  Berkeley  Land  Company 
V.  Berkeley,  164  Cal.  406,  129  Pac. 
281. 

Notices  to  be  posted  along  the 
line  of  improvement.  Barber  As- 
phalt Paving  Co.  v.  Costa,  171  Cal. 
138,  152  Pac.  296. 

By  posting  at  each  end  of  the 
line  of  the  proposed  improvement. 
Miller  v.  Portland,  62  Or.  26,  123 
Pac.  64. 

Trifling  defect  in  posting  notices 
of  the  resolution  of  intention  to 
improve  will  not  invalidate.  Gor- 
don V.  Eansome-Crummey  Co.  (Cal. 
App.),  174  Pac.  906. 

Posting,  if  there  is  no  newspaper 
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mail,^^  should  be  followed.  Some  judicial  decisions  adhere 
rather  closer  to  form  than  substance. 

In  default  of  prescribed  mode  posting  was  adjudged 
sufficient.^' 

And  it  has  been  held  that  the  mode  prescribed  by  stat- 
ute applicable  may  be  followed  instead  of  the  method  . 
laid  down  in  the  municipal  charter,^*  , 

§  1855.    Same—return  of  service  or  proof  of  publication."' 

§  1856.    Petition  or  consent  of  property  owners  affected.'' 

The  Arkansas  Constitution  makes  the  right  to  levy 
assessments  for  local  improvements  depend  upon  "the . 


published  in  the  municipality. 
Coleman  v.  Spring  Const.  Co.  (Cal. 
App.,  1919),  182  Pao.  473. 

32  Mailing  sufSeient  when  law  so 
requires  although  some  of  the" 
property  owners  failed  to  receive 
it.  Oak  Park  v.  Swigart,  262  111. 
614,  104  N.  E.  1033,  1035. 

83  Smith  v.  JefEerson,  75  Or.  179, 
146  Pac.  809,  813,  814. 

34  Beach  v.  Belllngham,  80 
Wash.  287,  141  Pae.  703.        , 

36  Gordon  v.  Ransome-Crummey 
Co.  (Cal.  App.),  174  Pac.  906. 

Insufficient.  Miller  v.  Portland, 
62  Or.  26,  123  Pac.  64. 

36Dargatz  v.  Pauley,  91  Kan. 
698,  139  Pae.  419;  Jones  v.  Hous- 
ton (Tex.  Civ.  App.),  188  S.  W. 
688;  Burns  v.  Atlanta,  22  Ga.  App. 
381,  96  S.  E.  11  (Ga.  App.),  97  S. 
E,  536;  Smith  v.  Improvement  Dis- 
trict, 108  Ark.  141,  156  S.  W.  455. 

Petition  of  majority  of  the  own- 
ers of  real  property.  Harris  v. 
Saratoga  Springs,  156  N.  T.  S.  844, 
171  App.  Div.  282. 

Consent  of  owner  must  be  evi- 
idenced  by  a  petition  of  two-thirds 
of   the   persons   to   be   taxed  who 


also   own  two-thirds  in  number  of 
feet    of   the   property  fronting  or  ■ 
abutting,  on  the  street  to  be  im- 
proved.      California.    Borough    v. 
Powell,  50  Pa.  Super.  Ct.  521. 

Change  street  grade,  on  petition 
of  property  owners.  Priel  v.  New 
York,  134  N.  Y.  8.  1025,  150  App. 
Div.  317;  Burnham  v.  Milwaukee, 
155  Wis.  90,  143  N.  W.  1067. 

Petition  must  precede  the  adop- 

'  tion  of  the  improvement  ordinance. 

Belmont    Land    Assn.    v.    Garfield 

Borough,  90  N.  J.  L.  394,  103  Atl. 

682. 

Paving  petition,  suffieieney. 
Brodt  V.  Yonkers,  161  N.  T.  S. 
1023,  175  App.  Div.  455. 

Organization  of  park  district  re- 
quired petition  of  named  number 
of  voters.  Defective  petition  can- 
not be  corrected  by  an  amended 
petition  signed  by  an  attorney 
only.  People  ex  rel.  v.  Stumpf, 
275  111.  81,  113  N.  E.  994. 

Petition  for  improvement  dis- 
trict, finding  by  council  as  to  suf- 
ficiency of,  as  conclusive.  Hoops 
V.  Omaha,  99  Neb.  460,  156  N.  W. 
1047. 
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consent  of  a  majority  in  value  of  the  property  holders 
owning  property  adjoining  the  locality  to  be  affected." 
This  provision  has  been  construed  to  mean  "actual  or 
express  consent  of  the  property  owners,  and  not  an  im- 
plied consent. ' '  *' 

Under  some  laws  the  petition  of  the  requisite  number 
of  property  owners  who  will  be  affected  by  the  proposed 
improvement  is  held  to  be  jurisdictional,''  and  a  condition 
precedent  to  institute  the  proceeding  and  construct  the 
improvement.'® 

Many  laws  do  not  require  a  petition  to  proceed  with 
certain  kinds  of  improvements.*" 

On  the  contrary  it  has  been  held  that  such  petition  is 
not  a  jurisdictional  prerequisite,  but  to  proceed  without 
is  merely  an  irregularity.*^ 

Legislatures,  or  municipal  charters  may  and  frequently 


Petition  of  two-tliirds  of  front- 
ing property  owners.  Avis  v.  Al- 
len (W.  Va.  1919),  99  S.  E.  188. 

87  White  V.  Loughborough,  125 
Ark.  57,  188  S.  W.  10,  12;  Hamilton 
V.  Board  of  Improvement  of  Light 
and  Water  District,  etc.,  123  Ai:k. 
327,  185  S.  W.  440,  442;  Bell  v. 
Phillips,  116  Ark.  167,  172  S.  W. 
864;  Oraig  v.  Eussellville  Water- 
works Imp.  Dist.,  84  Ark.  390,  105 
S.  W.  867. 

38Stadler  v.  Helena,  46  Mont. 
128,  127  Pac.  454;  Hamilton  v. 
Board  of  Improvement,  etc.,  123 
Ark.  327,  185  8.  W.  440;  Bell  v. 
Phillips,  116  Ark.  167,  172  S.  W. 
864. 

Petition  "is  jurisdictional  and 
the  absence  of  such  petition  makes 
the  whole  proceeding  void."  Or- 
dinance may  require  petition. 
Strahan  v.  Tt.  Gibson,  44  Okla.  79, 
143  Pac.  674. 
;  39  Petition  of  property  owners  of 
one-third  of  the  lineal  foot  front- 
age  required    as   a  •  condition   pre- 


cedent to  institute  and  make  the 
street  improvement.  Scott  v.  Mc- 
Clung,  135  N.  Y.  S.  311,  150  App. 
Div.  794. 

40Batehelor  v.  Hammonton,  82 
N.  J.  L.  295,  82  Atl.  525. 

Original  improvements  only  re- 
quires petition.  Gushing  v.  Flem- 
ing, 151  Mo.  App.  471,  132  S.  W. 
52. 

Eepavement  of  a  sidewalk  may 
proceed  without  petition  of  prop- 
erty owners,  as  law  making  such 
requirement  is  not  applicable  to 
such  ease.  Wallace  v.  Atlanta,  140 
Ga.  649,  79  8.  E.  554. 

41  Law  required  a  petition  of  the 
owners  of  one-fourth  in  value  of 
the  abutting  property.  "The  pe- 
tition is  not  a  jurisdictional  pre- 
requisite. To  proceed  without  pe- 
tition was  not  to  proceed  witjhout 
power.  It  was  at  most  the  exer- 
cise in  an  irregular  manner  of  a 
power  amply  conferred."  Collins 
V.  Ellensburg,  68  Wash.  212,  122 
Pac.  1010,  1013. 
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do  authorize  certain  kinds  of  local  improvements  to  be 
made  without  petition  or  consent  of  property  owners.** 
Without  a  petition  of  a  specified  number  of  property 
owners  subject  to  assessments  for  the  improvement  a 
prescribed  vote  of  the  legislative  body  is  often  required, 
as  two-thirds  or  three-fourths,  to  proceed  with  the  im- 
provement.*' 

§  1857.    Same — ^form  and  requisite  of  petition.** 


42  Harris  v.  Churehill,  152  N.  Y. 
S.  73,  78;  Van  Deventer  v.  Long 
Island  City,  139  N.  Y.  133,  34  N. 
E.  774;  Spencer  v.  Merchant,'  100 
N.  Y.  858,  3  N.  E.  682;  Genet  v. 
Brooklyn,  99  N.  Y.  296,  1  N.  B. 
777. 

43  Council  may  by  a  prescribed 
vote  create  a  paving  district  and 
levy  special  assessments  for  im- 
provements therein  without  a  pe- 
tition of  property  owners  liable  to 
assessments.  Fitzgerald  v.  Stat- 
tler,  102  Neb.  665,  168  N.  W.  599. 

44  Arkansas.  Colquit  v.  Stevens, 
111  Ark.  314,  163  S.  W.  1141;  Dean 
V.  Moore,  112  Ark.  254,  165  S.  W. 
639;  Malvern  v.  Nunn,  137  Ark. 
418,  192  S.  W.  909;  Jacobs  v.'Paris, 
131  Ark.  28,  198  S.  W.  134;  Bux- 
ton V.  Nashville  (Ark.),  201  S.  W. 
512. 

Idaho.  McQueen  v.  Moscow,  28 
Idaho  146,  152  Pae.  799. 

Illinois.  People  ex  rel.  v. 
Stumpf,  275  111.  81,  113  N.  E.  995. 

Kansas.  Kimmerle  v.  Topeka,  88 
Kan.  370,  128  Pac.  367. 

New  York.  Harris  v.  Churchill, 
152  N.  Y.  S.  73. 

Oklahoma.  Bickel  v.  Warner- 
Quinlan  Asphalt  Co.  (Okla.),  174 
Pao.  537. 

Petition  of  consent  of  property 
ovimers;    sufficient   although   it   did 


not  state  that  the  cost  of  the  im- 
provement should  be  charged,  etc., 
on  the  real  property.  Mustin  v. 
Brain   (Ark.  1918),  204  S.  W.  621. 

Finding  of  the  sufficiency  of  the 
petition  by  council.  Berry  v.  Still- 
water (Okla.),  153  Pao.  870. 

Finding  by  municipal  authorities 
that  the  petition  has  been  signed 
as  law  requires  is  prima  facie  evi- 
dence of  such  fact.  Pasche  v. 
South  St.  Joseph  Town  Co.,  174 
Mo.  App.  614,  161  S.  W.  322. 

Laws  authorize  the  city  council 
to  pass  upon  .the  sufficiency  of  the 
petition  by  which  the  iniprovemeiri| 
may  have  been  initiated.  "In  or- 
der to  initiate  a  local  improve- 
ment a  petition  is  not  a  jurisdic- 
tional requirement  in  the  absolute 
sense.  That  is,  it  is  a  requirement 
which  may  be  waived  and  which 
the  legislature  could  have  dis- 
pensed with.  Since  the  legislature 
might  have  authorized  the  im- 
provement without  requiring  any 
petition,  and  it  is  a  matter  which 
is  subject  to  waiver,  the  legislature 
had  the  power  to  make  the  action 
of  the  city  council  upon  the  suffi- 
ciency of  the  petition  final  and 
conclusive."  Bedding  v.  Spokane, 
81  Wash.  263,  142  Pae.  664. 

Signature  by  one  tenant  in  com- 
mon will  not  answer  for  the  coa- 


§  1859]        Hearing  on  Public  Improvements. 


7705 


§  1858.    Same — ^withdrawal  of  consent.** 

§  1859.    Hearing  on  proposed  improvements." 

Hearing  at  some  stage  of  the  proceedings  is  required 
to  constitute  due  process  of  law  where  the  property  to  be 


sent  of  other  tenants  in  common. 
In  such  ease  the  petition  must 
show  that  the  one  who  signed  did 
so  not  only  for  himself  but  as  an 
agent  of  his  co-tenants.  California 
Borough  V.  Powell,  50  Pa.  Super. 
Ct.  521. 

Authority  of  corporate  oflcers  to 
sign.  Pasche  v.  South  St.  Joseph 
Town  Co.,  174  Mo.  App.  614,  619, 
161  S.  W.  322. 

Executor  or  trustee  of  an  es- 
tate, and  the  main  beneficiaries  un- 
der a  will  may  sign.  La  Franchi 
V.  Seattle,  78  Wash.  158,  138  Pac. 
659. 

Description  of  the  improvement. 
Board  of  Improvement,  etc.,  v. 
Carman  (Ark.  1919),  211  S.  W. 
170. 

Signers  required  to  be  owners 
of  real  estate  and  residents  of  the 
improvement  district.  Palmer  v. 
Farmington  (N.  Mex.  1919),  179 
Pac.  227. 

Insufficiency  of  petition  held  im- 
material where  the  legislative  body 
ordered  the  improvement  by  unani- 
mous vote  under  a  law  authoriz- 
ing the  improvement  to  be  ordered 
on  a  two-thirds  vote.  Spokane  v. 
Eidbath,  74  Wash.  4,  132  Pac.  638. 

45  Petitioners  may  withdraw 
their  name  from  the  petition  prior 
to  action  thereon  by  the  proper 
municipal  authorities,  but  not  af- 
terwards. McQueen  v.  Moscow,  28 
Idaho  146,  152  Pac.  799,  802,  re- 
ferring to  Territory  v.  Veal,  16  N. 
Mex.  340,  117  Pac.  846,  35  L.  E. 
A.  (N.  S.)  1113  and  note. 


See  §  1861,  post;  §  1861,  vol.  4, 
ante. 

46  Public  hearing  is  required. 
Birmingham  v.  Wills,  178  Ala.  198, 
59  So.  173;  Chicago  v.  Malleable 
Iron  Co.  (111.  1920),  127  N.  E.  349; 
Chicago  V.  Edens,  261  HI.  272,  103 
N.  E.  996;  Oak  Park  v.  Swigart, 
262  111.  614,  104  N.  E.  1033;  Home- 
wood  V.  Grannis,  265  111.  135,  106 
N.  E.  442;  Chicago  v.  Lamb,  266  111. 
134,  107  N.  E.  189;  Jones  v.  Hous- 
ton (Tex.  Civ.  App.),  188  S.  W. 
688. 

Law  required  hearing  on  pro- 
posed improvement  within  fifteen 
days  after  which  property  owners 
could  file  remonstrance.  Benefit 
district  should  be  fixed  so  property 
owners  may  know,  before  protest. 
Schneider  Granite  Co.  v.  Inde- 
pendent Breweries  Co.,  258  Mo.  378, 
168  S.  W.  693. 

First  hearing  on  preliminary  or- 
dinance or  resolution,  held  advisory 
merely.  Birmingham  v.  Wills,  178 
Ala.  198,  59  So.  173,  176. 

At  hearing  municipal  authorities 
may  change  plan  or  scheme  of  pro- 
posed improvement,  in  which  case 
a  new  resolution  is  necessary. 
Odell  V.  Chicago  &  Alton  E.  Co., 
261  m.  372,  103  N.  E.  994. 

Protest  may  be  heard  at  an  ad- 
journed meeting  of  the  council. 
Farley  v.  EeindpUar,  174  Cal.  73, 
165  Pac.  19. 

See  §  603,  ante;  §  603,  vol.  2, 
ante. 
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benefited  on  account  of  the  contemplated  improvement 
must  bear  the  burden.*'' 


§  1860.    Remonstrances." 

47  Required,  where  property  own- 
ers must  pay  for  the  iniprovement. 
Sick  V.  Bay  St.  Louis,  113  "Miss. 
175,  74  So.  272. 

Where  property  abutting  pays, 
hearing  isi  required.  Laws  omit- 
ting are  void.  Hearing  is  neces- 
sary to  validate  the  tax.  Johns 
Hopkins  Club  Bldg.  Co.  v.  Balti- 
more, 130  Md.  282,  100  Atl.  298. 

Whether  property  is  benefited  to 
the  extent  of  the  imposition,  "is 
essentially  a  judicial  question  upon 
which  the  property  owner  is  en- 
titled to  notice  and  a  hearing. ' ' 
Birmingham  v.  Wills,  178  Ala.  198, 
59  So.  173,  176,  177. 

The  purpose  of  public  hearing  is 
to  enable  property  owners  to  de- 
termine whether  they  will  consent 
to  or  oppose  the  contemplated  im- 
provement, or  any  of  the  elements 
thereof,  or  proposed  modifications 
or  changes  therein.  ' '  In  order  that 
property  owners  may  form  a  judg- 
ment and  act  intelligently  it  is  es- 
sential that  they  be  advised  what 
character  and  kind  of  the  improve- 
ment and  the  materials  that  will 
enter  into  it,  as  well  as  the  esti- 
mated cost  of  each  of  the  sub- 
stantial component  elements.  The 
resolution  and  estimate,  with  the 
public  hearing,  constitute  the  foun- 
dation for  the  passage  of  an  ordi- 
nance and  an  assessment  to  pay 
the  cost  of  the  improvement  and 
the  preliminary  proceedings  re- 
quired by  the  statute  are  jurisdic- 
tional and  essential  to  the  passage 
of  a  valid  ordinance."    Chicago  v. 


Huleatt,  276  lU.  466,  114  N.  E. 
1021;  Chicago  Heights  v.  Angus, 
267  111.  628,  108  N.  E.  758. 

48  Eemonstrance  authorized.  Fed- 
eral Coustr.  Co.  V.  Kneese  (Cal. 
App.),  174  Pae.  69^;  Custer  v. 
Springfield,  167  Mo.  App.  354,  151 
S.  W.  759;  Klovdahl  v.  Spring^eld, 
81  Or.  168,  158  Pae.  668. 

Qualification  of  signers  of  remon- 
strance. Shaw  V.  Gohen,  167  Mo. 
App.  125,  151  S.  W.  209;  SuUwold 
V.  St.  Paul,  138  Minn.  271,  164  N. 
W.  983;  Ehodes  v.  Koch,  189  Mo. 
App.  371,  189  S.  W.  641. 

Authorized  within  a  specified 
time,  and  if  none  presented  the  city 
may  proceed.  Price  v.  MePherson, 
92  Kan.  82,  139  Pae.  1162. 

Eemonstrance  should  be  signed 
by  the  prescribed  number  required 
by  law,  and  so  show  on  its  face. 
Klovdahl  v.  Springfield,  81  Or.  168, 
158  Pae.  668. 

Method  of  ascertaining  the  pre- 
scribed number  of  protestants. 
Lais  V.  Silverton,  77  Or.  434,  150 
Pae.  269. 

Administrator  cannot  sign  a  re- 
monstrance. Lais  V.  Silverton,  77 
Or.  434,  151  Pae.  712. 

Those  not  affected  by  the  pro- 
posed improvement  cannot  protest. 
Fairehild  v.  Holton,  101  Kan.  330, 
166  Pae.  503.  For  example,  a  cor- 
poration occupying  property  owned 
by  individuals.  Cave  v.  Ogden 
City  (Utah),  169  Pae.  163. 

A  law  restricting  the  privilege  of 
protesting  against  the  proposed  im- 
provement    to    resident    property 
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§  1861.    Same — ^withdrawal  of  protest. 


48 


owners  affected,  held  constitutional, 
against  the  contention  that  it  was 
special  or  claSs  legislation.  Miners' 
Bank  v.  Clark,  252  Mo.  20,  29-31, 
158  S.  W.  597. 

Under  some  law  it  is  not  impor- 
tant that  a  majority  of  the  property 
owners  oppose  a  contemplated  im- 
provement. Oak  Park  v.  Swigart, 
262  ni.  614,  104  N.  E.  1033,  1035; 
Walker  v.  Morgan  Park,  175  111. 
570,  51  N.  E.  636. 

Notice  of  time  and  place  of  filing 
of,  not  always  required  to  be  given 
by  municipal  authorities.  Coleman 
V.  Spring  Const.  Co.  (Cal.  App. 
1919),  182  Pac.  473. 

Protest  to  be  filed  within  the 
time  specified  otherwise  it  will  not 
preclude  the  ofdcers  from  proceed- 
ing with  the  improvement.  Cross- 
lin V.  Warner-Quinlan  Asphalt  Co. 
(Okla.  1918),  177  Pac.  376. 

Bemonstranee  to  be  in  form  and 
presented  as  required.  Shaw  v. 
Gohen,  167  Mo.  App.  125,  151  S.  "W. 
209;  Ehodes  v.  Koch,  189  Mo.  App. 
371,  176  S.  W.  286. 

Time  of  protest  to  be  prior  to 
order  that  the  improvement  be 
made.  Davenport  Locomotive 
Works  V.  Davenport  (Iowa),  169  N. 
W.  106, 

Certain  number  protesting  has 
effect  of  barring  further  proceed- 
ings for  specified  time.  City  Street 
Imp.  Co.  V.  Lee,  31  Cal.  App.  738, 
161  Pac.  760;  Eemillard  v.  Blake 
&  Bilger  Co.,  169  Pac.  277,  146  Pac. 
634;  Ehodes  v.  Koch,  189  Mo.  App. 
371,  379,  176  S.  W.  286. 

Designated  number  of  objectors 
precludes  proceeding.  Lais  v.  Sil- 
verton,  82  Or.  503,  162  Pac.  251; 
Cave  V.  Ogden  City  (Utah),  169 
Pac.  163;  Sharum  v.  Muskogee,  43 


Okla.  22,  141  Pac.  22;  Custer  v. 
Springfield,  167  Mo.  App.  354,  151 
S.  W.  759. 

Consideration  of  protests.  Will 
V.  Bismarck,  36  N.  D.  570,  163  N. 
W.  550. 

Procedure  on  objections.  Shaver 
V.  J.  W.  Turner  Imp.  Co.  (Iowa), 
133  N.  W.  770. 

Waiver  of  objections,  failure  to 
present.  Hubbell  v.  Des  Moines, 
168  Iowa  418,  150  N.  W.  701,  703. 

In  acting  on  a  remonstrance  sub- 
stantial compliance  with  the  law, 
held  sufficient.  Meyer  v.  Bobb,  185 
Mo.  App.  685,  698,  699,  171  S.  W. 
600;  Meyer  v.  Goldsmith,  185  Mo. 
App.  707,  171  S.  W.  606. 

Finding  by  municipal  authorities 
on  a  remonstrance,  held  conclusive. 
Ehodes  v.  Koch,  189  Mo.  App.  371, 
176  S.  W.  286. 

Contractor  paid  signer  of  remon- 
strance sum  of  fifty  dollars,  to 
withdraw  opposition,  held  fraud  on 
other  property  owners  and  invali- 
dated tax  bills.  McKine  v.  Inde- 
pendence, 175  Mo.  App.  332,  162 
S.  W.  326. 

When  remonstrants  are  pre- 
sented, city  council  is  not  required 
to  take  direct  action  thereon,  and 
if  improvement  ordinance  is  passed 
by  the  prescribed  vote  in  such  case, 
namely,  two-thirds,  it  is  sufficient 
to  authorize  the  city  to  proceed. 
Buck  v.  Monroe,  85  Wash.  1,  147 
Pac.  432. 

Season  for  overruling  remon- 
strance that  the  public  interest  re- 
quired the  contemplated  improve- 
ment, held  sufScient.  Loth  v.  St. 
Louis,  257  Mo.  399,  165  S.  W.  1023. 

49  Section  1858,  ante;  §  1858,  vol. 
4,  ante. 

Signer  may  withdraw.     Hawley 
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§  1862.    Submission  to,  and  approval  of,  electors." 
§  1863.    Mode  of  pajdng  for  improvements.*^ 
The  several  methods  of  paying  for  local  improvements 


V.  Butte,  53  Mont.  411,  164  Pac. 
305. 

Withdrawal  after  time  has 
passed,  held  does  give  council  au- 
thority to  proceed.  Hoover  v. 
Newton  (Mo.  App.),  193  S.  W.  895. 

Withdrawing  name  in  considera- 
tion of  payment  of  a  sum  of  money 
by  the  contractor,,  held  fraud  on 
the  other  property  owners  and  ren- 
dered the  tax  bills  void.  McKine 
V.  Independence,  175  Mo.  App.  332, 
162  8.  W.  326. 

60  Method  of  calling  election. 
Eiley  v.  Trenton  (Tex.  Civ.  App.), 
184  S.  W.  344. 

When  referendum  to  be  invoked. 
Glove  V.  Willis,  16  Ariz.  378,  146 
Pac.  544. 

An  ordinance  defeated  by  elec- 
tors, held  not  to  preclude  proper 
municipal  authorities  from  pro- 
ceeding with  the  improvement  un- 
der law.  Tairehild  v.  Holton,  101 
Kan.  330,  166  Pac.  503. 

Electors  rejected  proposition  to 
construct  a  city  hall  and  after- 
wards the  legislative  body  author- 
ized it  which  was  sustained  as  a 
result  of  the  construction  of  the 
particular  laws  applicable.  Puller 
V.  Haines,  224  Mass.  176,  112  N.  E. 
873. 

Special  assessments  for  improve- 
ments may  be  voted  by  electors. 
Aiusworth  v.  Arizona  Asphalt  Pav- 
ing Co.,  18  Ariz.  242,  158  Pac.  428. 

Eesolution  to  open  a  street,  held 
could  not  be  referred  to  voters. 
Starbuck  v.  Fullerton  (Cal.  App.), 
168  Pac.  583. 


When  improvements  to  be  paid 
f  01*  by  bond  issue  question  is  to  be 
submitted  to  electors.  Byrns  v. 
Moscow,  21  Idaho  398,  121  Pae. 
1034. 

Provision  as  to  vote  of  electors 
on  improvements,  held  applicable 
only  to  those  of  the  general  nature 
affecting  all  of  the  voters  of  the 
municipality  and  not  to  an  ordi- 
nance creating  an  improvement.' 
district.  Hodges  v.  Board  of  Im- 
provement of  Water  Works,  etc., 
117  Ark.  266,  174  S.  W.  542. 

To  acquire  water  supply  system. 
Matthews  v.  Ellensburg,  73  Wash. 
272,  131  Pac.  839. 

For  construction  of  a  municipal 
electric  railway.  State  v.  Superior 
Court,  77  Wash.  593,  138  Pac.  277. 

Contract  of  lighting  streets  for 
a  ten  year  period,  held  could  only 
be  sanctioned  by  a  majority  vote 
of  the  qualified  electors,  because 
such  contract  is  of  the  nature  of  a 
bond  debt.  Fowler  v.  Fountain 
Inn,  90  S.  C.  352,  73  S.  E.  626, 
following  Duncan  v.  Charleston, 
60  S.  C.  532,  39  S.  E.  265. 

61  Georgia.  Waycross  v.  Tom- 
berlin,  146  Ga.  504,  91  S.  E.  560. 

Idaho.  Byrns  v.  Moscow,  21 
Idaho  398,  121  Pac.  1034. 

Illinois.  McGovern  v.  Chicago, 
281  111.  264,  118  N.  E.  3,  affirming 
202  111.  App.  139;  Inter  Ocean 
Newspaper  Co.  v.  West  Hammond) 
189  lU.  App.  110;  The  Eienzi  Co. 
V.  Lincoln' Fark  Commissioners, '198 
111.  App.  218;  Mosiman  Plumbing 
Co.  V.  Pocahontas,  199  111.  App.  211' 
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are  by  special  assessments  or  taxation,"*  by  general  taxa- 
tion, or  out  of  the  general  municipal  revenue,'*  or  by 


Minnesota.  State  v.  Ely,  129 
Minn.  40,  151  N.  W.  545. 

Missouri.  Kansas  City  v.  Woer- 
ishoeflfer,  249  Mo.  1,  155  S.  W.  779; 
Mound  City  v.  Melvin  (Mo.  App.), 
205  S.  W.  254. 

New  York.  E.  G.  Packard  Co.  v. 
New  York,  137  N.  Y.  S.  9,  151  App. 
Div.  941;  Spencer  v.  New  York,  166 
N.  Y.  S.  177,  179  App.  Div.  69. 

Texas.  Sayles  v.  Abilene  (Tex. 
Civ.  App.),  196  S.  W.  1000. 

Washington.  Buck  v.  Monroe, 
85  Wash.  1,  147  Pac.  432. 

Ordinance  providing  for  to  spe- 
cify method  of  payment.  Hoopes- 
ton  V.  Smith,  272  111.  604,  112  N.  E. 
266. 

Ordinance  authorizing  improve- 
ment containing  illegal  proceedings 
as  to  payment  is  wholly  void,  since 
it  is  manifest  that  the  means  and 
•  method  for  payment  of  the  obliga- 
tions contemplated  are  essential 
features  of  the  ordinance  and,  if 
illegal,  invalidate  the  entire  ordi- 
nance. McAndrew  v.  Dunmore 
Borough,  245  Pa.  101,  91  Atl.  237. 
Council  has  sole  power  to  deter- 
mine what  proportion  of  the  special 
tax  to  be  levied  for  an  improve- 
ment shall  be  paid  by  the  public, 
and  courts  cannot  review  it.  Lov- 
ington  V.  Gregory  (111.  1919),  122 
N.  B.  504. 

62LangstafE  v.  Durant,  111  Miss. 
790,  72  So.  236;  Eogers  v.  Salem, 
61  Or.  321,  .122  Pac.  308. 

By  special  assessment.  Morrison 
V.  Chicago  &  N.  W.  Ey.  Co.,  257 
111.  376,  MO  N.  E.  991;  Peittergrew 
V.  Sioux  Falls,  35  8.  D.  78,  150  N, 
W.  772. 


Whole  cost  of  street  improve- 
ment to  be  paid  by  taxation  of 
abutting  property.  The  decision  of 
the  council  is  conclusive.  Watseka 
V.  Oredaugh,  266  111.  579,  107  N.  E. 
887,  889. 

Half  of  cost  against  abutting 
owner.  Dennis  v.  Williamina,  80 
Or.  486,  157  Pae.  799. 

Sidewalk  construction  and  repair 
charged  against  abutting  property. 
Abbott  v.  Milwaukee,  148  Wis.  22, 
134  N.  W.  136. 

Expense  in  establishing  lighting 
district  may  be  assessed  against 
property  determined  to  be  thereby 
benefited.  Parker  v.  Wallace,  142 
N.  Y.  S.  523,  80  Misc.  Eep.  425.  ' 

Under  provision  of  law  that  the 
entire  expense  of  paving,  with 
named  exceptions,  shall  be  assessed 
against  abutting  property,  the  mu- 
nicipality may  provide  for  defray- 
ing the  expenses  of  paying  in  front 
of  United  States  property  out  of 
the  general  revenue.  Ford  v.  Great 
Falls,  46  Mont.  292,  127  Pac.  1004. 

By  property  benefited,  one-half 
and  one-half  out  of  general  reve- 
nue. Appeal  of  Eansom,  149  N.  Y. 
S.  1056,  87  Misc.  Eep.  1. 

Provision  for  payment  of  local 
improvement  by  special  assess- 
ments, held  not  exclusive  under  a 
particular  statute.  Booth  v.  Mid- 
vale  City  (Utah  1919),  184  Pae. 
799,  802,  quoting  with  approval 
part  of  §  1863,  vol.  4,  ante. 

63  After  opening  street  to  be  im- 
proved at  expense  of  general  reve- 
nue. Peorja  v.  Peoria  E.  Co.,  274 
111.  48,  113  N.  E.  170. 

Oondemnation  of  an  alley  to  be 
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bond  issue,**  or  under  some  laws  as  otherwise  provided 
by  ordinance,  the  ordinance  to  specify  the  method  of  pay- 
ment.** 

If  the  applicable  law  provides  several  modes  of  pay- 
ment, the  adoption  df  one  mode  of  payment  excludes  tie 
idea  of  payment  in  any  other  mode.*® 


§  1864.    Agreements  of  citizens  and  property  owners  to 
pay  for  improvements.*' 

§  1865.    Sufficiency  of  ordinance  relating  to  payments  in 
installments.** 


paid  for  by  general  taxation. 
Norris  v.  Lyon,  251  111.  457,  96  N. 
E.  236. 

Street  iatersections  to  be  paid 
for  entirely  by  special  taxation,  or 
so  in  part,  and  if  in  part  only,  what 
proportion  shall  be  paid  by  special 
taxation  and  what  part  by  general 
taxation — all  of  which  questions 
are  for  determination  by  the  mu- 
nicipality under  particular  law. 
"It  is  insisted  that  in  the  im- 
provement of  streets  to  be  paid  for 
by  special  taxation  the  law  con- 
templates that  the  municipality 
shall  pay  for  the  improvement  of 
street  intersections.  In  such  case 
the  city  council  has  the  sole  power 
of  determining  whether  the  im- 
provement shall  be  paid  for  wholly 
by  special  taxation  or  in  part  only, 
and,  if  in  part  only,  what  propor- 
tion shall  be  paid  for  by  special 
taxation  and  what  proportion  by 
general  taxation.  City  of  St. 
Louis  v.  Illinois  Central  E.  Co., 
238  111.  296,  87  N.  E.  407;  .City  of 
Peru  V.  Bartels,  214  111.  515,  73  N. 
E.  755;  Birket  v.  City  of  Peoria, 
185  lU.  369,  57  N.  E.  30.  Land  in 
the  middle  of  a  block  is  not  con- 
tiguous  to  the  street  intersection, 


but  it  is  contiguous  to  the  improve- 
ment, and  9,11  land  contiguous  to 
the  improvement  is  property  as- 
sessed for  its  share  of  the  cost  of 
the  whole  improvement,  including 
intersections  of  streets."  Kanka- 
kee V.  Illinois  Central  E.  Co.,  258 
111.  368,  101  N.  E.  592,  594. 

64  SchaSer  v.  Smith,  169  Cal.  764, 
147  Pac.  976. 

Under  law  authorizing  the  con- 
struction of  streets,  highways,  al- 
leys, sewers  and  public  place  on  a 
bond  plan,  held  sidewalks  could  not 
be  so  constructed,  since  "street" 
as  used  in  the  law  did  not  include 
"sidewalk."  Barry  v.  Gloverport, 
175  Ky.  548,  194  S.  W.  818. 

See  §§  1286,'  1829,  ante;  §  1286, 
vol.  3,  ante;  §  1829,  vol.  4,  ante. 

6B  Merchants'  Loan  &  Trust  Co. 
v.  Chicago,  264  111.  76,  105  N.  E. 
726,  affirming  182  HI.  App.  298. 

66  Gray  v.  Joliet  (HI.  1919),  122 
N.  E.  550;  Chicago  v.  Thomasson, 
259  111.  322,  102  N.  E.  748. 

BTEemillard  v.  Blake  &  Bilger 
Co.,  169  Cal.  277,  146  Pac.  634; 
Charlotte  v.  Alexander,  173  N.  C. 
505,  92  S.  E.  384. 

68  Bradley  v.  New  Tork  Cent. 
E.  Co.,  277  111.  608,  115  N.  B.  640, 
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§  1866.    Estimate  of  cost  of  the  improvement.*' 

The  requirement  of  the  estimate  df  the  cost  of  the  im- 
provement when  assessed  against  private  property  (not 
applicable,  however,  under  some  laws  to  all  kinds  of  im- 
provements),*" is  generally  regarded  as  mandatory  and 
jurisdictional.®^ 

The  officer  or  individual  authorized  to  make  the  es- 


643;  Peittergrew  v.  Sioux  Falls,  35 
S.  D.  78,  150  N.  W.  772. 

Supplemental  ordinance.  Geneseo 
V.  Schultz,  257  111.  273,  100  N.  E. 
926. 

69  Clyde  V.  Moscow,  28  Idaho 
592,  131  Pae.  381;  Eamsou  v. 
Minick,  92  Kan.  953,  142  Pae.  934; 
Branting  v.  Salt  Lake  City,  47 
Utah  296,  153  Pae.  995;  Kasch  v. 
Akron  (Ohio  1919),  126  N.  E.  61, 
63. 

In  making,  honest  and  fair  judg- 
ment should  be  exercised.  Sasse  v. 
Barkwell  (Mo.  App.),  195  S.  W. 
542. 

Estimate  exceeding  cost,  method 
of  computation.  Grati  v.  Kirk 
wood,  182  Mo.  App.  581,  183  S.  W 
1071;  Stover  v.  Springfield,  167  Mo 
App.  328,  336.,  152  S.  W.  122 
Gratz  V.  Kirkwood,  165  Mo,  App 
196,  145  S.  W.  874. 

An  assessment  is  void  as  to  any 
sum  in  excess  of  the  published  esti- 
mate of  the  cost.  Collins  v.  BUens- 
burg,  68  Wash.  212,  122  Pae.  1010, 
1013,  following  Chehalis  v.  Cory,  54 
Wash.  190,  102  Pae.  1027,  104  Pae. 
768,  and  adhered  to  in  Chehalis  v. 
Cory,  64  Wash.  367,  116  Pae.  875. 

See  §§  1910  and  2094,  post; 
§  1910,  vol.  4,  ante;  §  2094,  vol.  5, 
ante. 

60  Jones  V.  Barber  Asphalt  Pav- 
ing Co.,  174  Mo.  App.  393,  160  S. 


W.  276;  Youmans  v.  Everett,  173 
Mo.  App.  671,  160  S.  W.  274. 

Repairs  of  sidewalks  permitted 
without  preliminary  estimate.  Ab- 
bot V.  Milwaukee,  148  Wis.  22,  134 
N.  W.  136. 

Inapplicable  for  the  construction 
of  filtration  plants  and  like  build- 
ings. Price  V.  Fargo,  24  N.  D. 
440,  139  N.  W.  1054,  1058-1061. 

Completion  of  grading  work  al- 
most finished  without  estimate  of 
costs  authorized.  Hilger  v.  Ne- 
braska City,  97  Neb.  268,  149  N. 
W.  807. 

61  Chicago  V.  Malleable  Iron  Co. 
(111.  1920),  127  N.  E.  349;  Loving- 
ton  V.  Gregory  (111.  1919),  122  N. 
E.  504,  506;  Maryville  v.  Cox,  181 
Mo.  App.  254,  167  S.  W.  1166. 

"The  requirement  of  the  statute 
as  to  the  engineer's  estimate  of  the 
cost  of  the  improvement  is  manda- 
tory." Chicago  Heights  v.  Angus, 
267  111.  628,  108  N.  E.  758,  follow- 
ing Bickerdike  v.  Chicago,  203  111. 
636,  68  N.  E.  161. 

If  the  law  does  not  make  the  fil- 
"ing  of  estimate  a  condition  prece- 
dent to  the  passage  of  the  improve- 
ment ordinance  or  the  letting  of 
the  contract,  failure  will  not  in- 
validate the  tax  bills.  Jones  v. 
Barber  Asphalt  Paving  Co.,  174 
Mo.  App.  393,  160  S.  W.  276. 
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timate,®'*  and  the  time  of  making  and  filing,®'  is  directed 
by  the  law  applicable  and  its  proper  construction.  The 
sufficiency  of  the  estimate,®*  whether  it  should  be  itemized, 
and  the  component  elements  given,®*  or  whether  an  es- 


62  When  mayor  is  named  in  the 
law  to  make  the  estimate,  he  may 
consult  an  engineer,  and  adopt  in 
whole  or  in  part  such  engineer's 
estimate  as  his  own.  Gratz  v. 
Kirkwood,  182  Mo.  App.  581,  166 
S.  W.  319. 

Estimates  are  usually  required  to 
be  made  by  a  municipal  officer  or 
officers  acting  pursuant  to  his  pub- 
lie  duty,  under  the  sanction  of  his 
official  oath.  Gratz  v.  Kirkwood, 
182  Mo.  App.  581,  166  S.  W.  319. 

Estimate  prepared  by  assistant 
to  city  engineer  who  supervised  the 
work,  held  valid.  Manefee  v.  Taub- 
man,  159  Mo.  App.  318,  325,  140 
S.  W.  604. 

Delegating  preparation  of  plans 
and  estimates.  Barber  Asphalt 
Paving  Co.  v.  O'Brien,  128  Mo. 
App.  267,  107  S.  W.  25. 

By  city  engineer  applicable  to 
second  class  cities  in  Nebraska, 
not  to  villages  as  they  have  no 
"city  engineer."  Gibson  v. 
Troupe,  96  Neb.  770,  148  N.  W. 
944. 

Not  made  by  city  engineer,  held 
valid.  Diederiek  v.  Red  Cloud 
(Neb.  1919),  173  N.  W.  698,  dis- 
tinguishing County  Comrs.  v. 
Davis,  92  Kan.  672,  141  Pac.  555, 
L.  E.  A.  1915A,  198. 

63  Prior  to  contract.  Sasse  v. 
Barkwell  (Mo.  App.),  <195  S.  W. 
542;  Webb  City  v.  Aylor,  163  Mo. 
App.  155,  147  S.  W.  214. 

Estimate  on  file  when  the  im- 
provement   ordinance    was   passed. 


Maret  v.  Hough   (Mo.  App.),  185 
S.  W.  544. 

Estimate  of  cost  of  installing  in 
the  well  of  a  water  plant  a  motor- 
driven  pump,  before  contracting 
for  the  plant.  Aruhold  v.  Klug,  97 
Kan.  576,  155  Pac.  805. 

Excess  of  25%  to  be  paid  out  of 
general  revenue.  Costs  computed 
after  completion  of  work.  Wil- 
liams V.  St.  Paul,  123  Minn.  1,  l& 
N.  W.  886. 

At  the  time  of  the  initiation  of 
th«  improvement  estimate  to  be 
made  of  the  cost  and  the  expense 
incident.  If  the  estimate  is  too 
high  the  excess  shall  be  rebated, 
and  if  too  low  the  deficit  shall  be 
added  to  the  assessment.  Vincent 
V.  South  Bend,  83  Wash.  314,  145 
Pac.  452.   ' 

61  Coatsworth  Lumber  Co. 
Owen,  186  Mo.  App.  543,  172  S.  W. 
436;  Maryville  v.  Cox,  181  Mo. 
App.  254,  257-259,  167  S.  W.  1166 
Carlson  v.  South  Omaha,  91  Neb, 
215,  135  N.  W.  1047,  1049. 

An  estimate  that  "the  work 
should  be  done  at  a  cost  not  to 
exceed  $1.47  per  square  yard," 
has  been  held  sufficient  against  the 
contention  that  it  was  too  vague 
and  uncertain  in  its  terms.  Boon- 
ville  V.  Stephens,  '238  Mo.  339,  355, 
141  S.  W.  llll.reversing  95  S.  W. 
309,  and  distinguishing  Boonville 
V.  Eogers,  125  Mo.  App.  142,  150, 
101  S.  W.  1120. 

6B  Insufficient  itemization  ot 
combined  curb  and  gutter.  Wauke- 
gan  V.  Wetzel,  261  111.  498,  104  N. 
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timate  in  gross  will  answer,^^  especially  in  the  absence  of 


B.  184,  distinguishing  Chicago  & 
W.  Ind.  B.  R.  Co.  v.  Chicago,  230 
lU.  9,  82  N.  E.  399,  and  Hulbert  v. 
Chicago,  213  HI.  452,  72  N.  E.  1097. 

"Shall  be  itemized  to  the  satia- 
f action  of  the  board."  At  public 
hearing  estimate  may  be  modified. 
Marion  v.  Sisney,  ^52  111.  421,  96 
N.  E.  860. 

Need  not  make  separate  estimate 
of  the  cost  of  the  different  items 
required  to  make  up  the  completed 
whole.  Wurdeman  v.  Columbus, 
100  Neb.  134,  158  N.  W.  924. 

Item  "lawful  expenses,"  need 
not  give  component  elements.  Park 
Eidge  V.  "Wisner,  253  111.  360,  97 
N.  E.  677,  following  Gage  v.  Wil- 
mette,  230  111.  428,  82  N.  E.  656, 
and  East  St.  Louis  v.  Davis,  233  111. 
553,  84  N.  E.  674. 

Details  not  required.  It  is  not 
necessary  to  set  out  in  minute  de- 
tail all  the  items  of  labor  and  ma- 
terial which  go  into  the  improve- 
ment. Ladd  V.  Chicago,  O.  &  P. 
Ey.  Co.,  283  111.  260,  119  N.  E.  276, 
reviewing  many  Illinois  cases. 

"An  estimate  of  the  cost  of  an 
improvement  is  sufSciently  item- 
ized if  it  is  so  specific  as  to  give 
property  owners  a  general  idea  of 
the  cost  of  the  substantial,  com- 
ponent parts  of  the  improvement. ' ' 
East  St.  Louis  v.  Vogel,  276  111.  490, 
114  N.  E.  941,  944;  Chicago  v.  Un- 
derwood, 258  111.  116,  101  N.  E. 
261;  Connecticut  Life  Ins.  Co.  v. 
Chicago,  817  111.  352,  75  N.  E.  365; 
Oak  Park  v.  Gait,  231  III.  482,  83 
K.  E.  212;  Chicago  v.  Gage,  237  111. 
328,  86  N.  E.  633;  "Waukegan  v. 
Burnett,  268  111.  448,  109  N.  E. 
277,  279,  following  Chicago  v.  Sou- 
kup,  245  111.  634,  '92  N.  E.  564,  and 


Efulbert  v.  Chicago,  213  111.  452,  72 
N.  E.  1097. 

Compomenit  elements.  The  pur- 
pose of  the  estimate  is  to  advise 
property  owners  as  to  what  the  im- 
provement will  probably  cost,  and 
therefore  it  should  be  sufficiently 
itemized  as  to  show  separately  the 
cost  of  the  substantial  component 
elements.  An  estimate  of  costs  is 
BufSciently  specific  if  it  gives  prop- 
erty owners  a  general  idea  of  the 
cost  of  the  several  items  of  the  im- 
provement. It  is  not  the  purpose 
of  the  estimate  to  determine  the 
character  of  material  that  will  be 
necessary  for  the  improvement. 
Chicago  v.  Huleatt,  276  111.  466, 
114  N.  E.  1021;  Chicago  v.  Un- 
derwood, 258  HI.  116,  101  N.  E. 
261. 

Material  for  gutters.  In  esti- 
mating cost  of  a  street  pavement 
where  the  material  entering  into 
the  construction  of  the  pavement 
is  identical  with  that  of  the  gut- 
ters, and  as  the  gutters  do  not  form 
separate,  essential,  component  ele- 
ments of  the  improvement,  it  would 
therefore  serve  no  useful  purpose 
to  have  the  cost  of  the  gutters 
itemized  separately.  Where  the 
gutters  are  of  different  material 
from  the  pavement  they  form  a 
separate,  substantial,  component 
element  of  the  improvement,  and 
should  be  itemized  separately  from 
the  pavement.  Park  Ridge  v.  Wis- 
ner, 2S3  111.  360,  97  N.  E.  697,  fol- 
lowing Hulbert  v.  Chicago,  213  111. 
452,  72  N.  E.  1097. 

Labor.  "The  estimate  did  not 
separately  state  the  cost  of  the 
labor  in  construction,  but  the  esti- 
mate  states   generally   that   it   in- 
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exaction  of  the  applicable  law  of  itemization,^''  is  to  be 
determined  by  the  terms  of  the  local  law. 

§  1867.    Provision  for  means  of  payment.®* 

§  1870.    Preliminary  ordinance  or  resolution.®' 

In  many  improvements  the  first  step  is  a  preliminary 
ordinance  or  resolution  declaring  the  intention  to  make 


eludes  all  labor,  materialB,  and  all 
other  expenses  attending  the  mak- 
ing of  the  improvement.  Where 
such  a  statement  is  contained  in 
the  estimate  the  oOst  of  labor  need 
not  be  stated  in  a  separate  item." 
Waukegan  v.  Burnett,  268  111.  448, 
109  N.  E.  277,  following  Chicago 
V.  Singer,  202  HI.  75,  66  N.  E.  874, 
and  Gage  v.  Wilmette,  230  111.  428, 
82  N.  E.  656. 

68  G-ross  sum.  ' '  The  statute  does 
not  require  the  estimate  to  be  item- 
ized 80  as  to  cover  the  probable 
cost  of  the  different  items  to  be 
used  in  the  work.  Its  language  is 
plain  and  simple,  and  the  most 
that  can  be  said  of  it  is  that  it 
calls  for  an  estimate  of  the  cost  ex- 
penses. It  does  not  matter  so  much 
to  the  property  owner  or  taxpayer 
what  the  expense  of  each  item  en- 
tering into  a  given  pavement  may 
be  as  it  does  what  will  be  the  sum 
total  of  its  cost  and  the  service  it 
will  render,  nor  does  the  statute 
provide  for  what  method  the  en- 
gineer shall  arrive  at  his  estimate. 
There  are  a  number  of  items  to  be 
taken  into  account  in  determining 
the  probable  cost  of  a  job  of  pav- 
ing. It  is  for  the  city  engineer  to 
make  an  estimate  of  the  sum  total 
of  these  items.  The  bidders  vnll 
figure  the  items.  One  contractor 
may  calculate  the  cost  of  grading 


at  one  price  and  another  at  a  differ- 
ent price.  One  may  figure  the  cost 
of  material  at  a  different  price 
from  another,  and  so  it  is  with  each 
separate  item  of  the  improvement. 
The  estimate  fell  within  the  pro- 
visions of  the  statute  and  error 
cannot  be  predicated  upon  the  rul- 
ing of  the  cost  thereon."  Wurde- 
man  v.  Columbus,  100  Neb.  134, 
158  N.  W.  924,  925. 

67  All  estimate  in  gross  is  suffi- 
cient unless  the  applicable  law  re- 
quires itemization.  South  Park 
Comrs.  V.  Wood,  270  111.  26'3,  110 
N.  E.  349,  353. 

Lump  sum  of  cost  of  street  im- 
provement, held  sufficient.  Item- 
ized estimate  is  not  required. 
Prazier  v.  Eockport,  199  Mo.  App. 
80,  202  S.  W.  266,  269. 

68  Morrison  v.  Chicago  &  N.  W. 
By.  Co.,  257  111.  376,  100  N.  E.  991. 

Where  cost  was  to  be  raised  by 
sale  of  bond,  the  fact  they  had  not 
been  sold  is  not  material.  Atlantic 
Bitulithic  Co.  v.  Edgewood,  76  W. 
Va.  630,  87  S.  E.  183,  185. 

69  Safe  Deposit  &  Trust  Co.  v. 
Baltimore,  121  Md.  522,  88  Atl. 
267;  Blair  v.  Glenn,  187  Mo.  App. 
392,  172  S.  W.  1195;  Maryville  v. 
Cox,  181  Mo.  App.  254,  167  a  W. 
1166. 

70  Dillon  V.  Beacom,  67  Or.  118, 
134'Pac.  778, 135  Pae.  336;  Clyde  v. 
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the  specified  improvement,'"'  or  declaring  the  proposed 
improvement  expedient  or  the  existence  of  a  necessity 
therefor,''^ 

Many  local  laws  so  require.'^ 

Under  some  laws  the  passage  and  publication  of  the 
preliminary  ordinance  or  resolution  is  mandatory  and 
jurisdictional.''' 


Moscow,  23  Idaho  592,  131  Pae. 
381;  Southern  Surety  Co.  v.  Jay 
(Okla.  1919),  178  Pae.  95;  Cooper 
V.  Bozeman,  54  Mont.  277,  169 
Pae.  801. 

Resolution  of  board  of  local  im- 
provements is  first  step.  Chicago 
V.  Huleatt,  276  HI.  466,  114  N.  E. 
1021. 

Declaratory  ordinance  of  inten- 
tion gives  notice  of  the  intention 
to  make  the  improvement  and 
initiates  the  proceedings'.  Desig- 
nated definitely  the  nature  of  the 
proposed  improvement,  district, 
that  the  cost  of  the  improvement 
would  be  assessed  against  benefited 
property,  etc.,  held  suflicient.  Col- 
lins V.  Ellensburg,  68  Wash.  212, 
122  Pae.  1010. 

Where  the  applicable''  law  pre- 
scribes the  procedure,  an  ordinance 
fixing  the  method  is  not  required. 
Miller  v.  Oelwein,  155  Iowa  706, 
136  N.  W.  1045,  1047. 

71  Section  1871,  post;  §  1871,  vol. 
4,  ante. 

72  Preliminary  resolution  or  ordi- 
nance required  for  "reconstruc- 
tion" but  not  "repair."  Eanney 
V.  Cape  Girardeau,  185  Mo.  App. 
229,  233,  170  S.  W.  342;  Noel  v. 
Lees  Summit,  166  Mo.  App.  114, 
148  S.  W.  194.    See  §  2030. 

Resolution  of  intention  is  usual- 
ly required  only  where  private 
property  is  bound  for  the  payment 


of  the  work,  in  whole  or  in  part. 
"The  resolution  of  intention 
*  *  *  where  private  property  is 
to  be  held  for  the  payment  of  the 
work  is  the  initial  step  by  which 
jurisdiction  is  acquired.  *  »  * 
Where  the  mode  is  thus  prescribed 
any  radical  departure  from  it  re- 
sults in  a  void  contract."  Osburn 
V.  Stone,  170  Cal.  480,  150  Pae.  367, 
369,  370. 

73 ' '  The  resolution  is  for  the 
prime  benefit  of  the  owners  whose 
property  is  to  be  taxed  to  pay  for 
the  improvement  and  its  publica- 
tion calls  on  such  property  owner 
to  decide  whether  the  work  shall 
go  on  with  his  consent  or  whether 
he  shall  file  a  remonstrance.  The 
resolution  affords  him  an  oppor- 
tunity to  be  heard  on  the  subject 
of  the  necessity  and  wisdom  of  the 
proposed  improvement  and,  there- 
fore, it  is  indispensable  that  he 
should  have  accurate  information. 
Should  the  subsequent  ordinance 
and  contract  for  the  improvement 
deviate  materially  from  the  reso- 
lution the  whole  proceeding  will  be 
void  for  the  reason  that  the  prop- 
erty owners  have  been  deprived  of 
the  right  the  law  intends  they 
should  have  to  be  informed  at  tha 
start  of  the  true  nature  of  the  im- 
provement for  which  they  are  to 
pay.  Should  we  find  that  the  reso- 
lution under  consideration  told  the 
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The  preliminary  resolution  or  ordinance  declaring  the 
intention  or  necessity  should  be  sufficiently  specific  in  its 
terms  to  give  ample  notice  to  the  property  owners  af- 
fected at  least  of  the  general  nature  of  the  improvement,'* 


property  owners,  in  effect,  that  the 
work  of  paving  the  street  included 
all  necessary  grading  and  thi&t  the 
entire  work  would  be  done  at  a 
maximum  cost  of  two  dollars  per 
square  yard,  we  would  hold  it 
would  not  support  the  subsequent 
proceedings  ending  in  a  contract 
which  relieved  the  contractor  of 
the  burden  of  grading. 

' '  On  the  other  hand  if  we  should 
find  that  the  resolution  dealt  only 
with  the  subject  of  paving  a  street 
already  graded  to  the  established 
grade  and  was  not  intended  to  in- 
clude grading  necessary  to  bring 
the  street  to  such  grade,  we  must 
hold  the  resolution  sufficient.  If 
the  resolution  for  paving  and  the 
plans  and  specifications  to  which 
it  refers  are  silent  on  the  subject 
of  grading  the  law  will  imply  a 
duty  on  the  part  of  the  city  to  fur- 
nish a  graded  street  to  the  con- 
tractor. (Hilgert  v.  Barber,  107 
Mo.  App.  1,  c.  388;  Ash  v.  Inde- 
pendence, 79  Mo.  App.  74.)  And 
a  property  owner  would  not  be 
justified  in  thinking  that  the  bur- 
den of  such  duty  was  included  in 
the  work  proposed  by  the  resolu- 
tion." Jones  V.  Barber  Asphalt 
Paving  Co.,  174  Mo.  App.  393,  401, 
402,  160  S.  W.  276. 

74  West  Berkeley  Land  Company 
V.  Berkeley,  164  Cal.  406,  129  Pac. 
281;  Federal  Construction  Co.  v. 
Kueese  (Cal.  App.),  174  Pao.  694; 
Thoits  v.  Byxbee  (Cal.  App.),  167 
Pao.  166;  Coatsworth  Lumber  Co. 
v.  Owen,  186  Mo.  App.  543,  172  S. 


W.  436;   Collins  v.  EUensburg,  68  . 
Wash.  212,  122  Pac.  1010. 

Should  substantially  inform  the 
public  of  the  kind  and  character  of 
the  improvement)  intended;  specific 
description  not  necessary.  Fel- 
lows V.  Dorsey,  171  Mo.  App.  289, 
298,  299,  157  S.  W.  995;  Custer  v. 
Springfield,  167  Mo.  App.  354,  362, 
151  S.  W.  759. 

Sufficient  if  preliminary  resolu- 
tion describes  the  portion  of  the 
street  to  be  improved,  what  the  im- 
provement is  to  be  and  recites  that 
it  shall  be  done  in  accordance  with 
plans,  specifications  and,  the  gen- 
eral improvement  ordinance.  Blair 
v.  Glenn,  187  Mo.  Apj).  392,  395, 
172  S.  W.  1195. 

Failure  to  describe  the  improve- 
ment is  fatal.  Garner  v.  Anniston, 
2  Ala.  App.  389,  56  So.  874. 

Preliminary  ordinance  giving  the 
improvement  in  its  title,  held  suffi- 
cient.    Birmingham  v.  Abeniathy, 
178  Ala.  221,  59  So.  180. 
•     See  §  812,  vol.  2,  ante. 

Eesolution  stating  generally  the 
character  of  the  contemplated  im- 
provement without  a  detailed 
description  thereof,  held  suficient. 
Mansur  v.  Poison,  45  Mont.  585, 125 
Pac.  1002,  1004. 

Board  in  first  resolution  fixed  a 
day  for  a  public  hearing  but  failed 
to  name  the  hour  and  place,  held 
did  not  comply  with  the  law,  and 
that  it  could  not  be  presumed  thaj 
the  officers  "fixed  an  hour  and 
place  in  the  notices  required  by  law 
to  be  made  with  reference  to  such 
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the  private  property  subject  to  the  expense  should  be  suf- 


hearing.  Any  attempt  by  such 
public  officials  to  supply  the  omis- 
sion on  the  hearing  is  ineffectual." 
Chicago  Heights  v.  Angus,  267  111. 
628,  108  N.  E.  758,  759. 

"The  resolution  should  state  di- 
rectly or  by  reference  the  mature 
and  character  of  the  improvement, 
otherwise  the  proceedings  are 
without  jurisdiction.  The  resolu- 
tion *  *  *  is  for  the  informa- 
tion and  benefit  of  owners  whose 
property  is  to  be  taxed  ;for  the 
proposed  improvemerit."  Poplar 
Bluff  V.  Bacon,  144  Mo.  App.  476, 
129  S.  W.  466. 

"The  property  owner  must  look 
to  the  resolution  and  to  the  sources 
of  information  therein  pointed  out 
in  order  to  ascertain  that  the  city 
council  proposed  to  do.  *  »  * 
This  resolution  *  *  *  should 
either  be  explicit  in  itself,  or  in- 
form the  property  owner  where 
they  can  ascertain  exactly  what  is 
proposed."  Webb  City  v.  Aylor, 
163  Mo.  App.  155,  164,  147  S.  W. 
214. 

It  should  state  the  name  of 
street,  etc.,  to  be  improved  and 
give  a  general  description  of  the 
character  of  the  improvement  to 
be  made  that  the  public  interest 
and  convenience  require  it,  and 
state  a  time  or  place  of  hearing  to 
consider  objections,  etc.  Clyde  v. 
Moscow,  23  Idaho  592,  131  Pao. 
381. 

"The  proceedings  being  in  in- 
vitum  the  resolution  of  intention 
must  des,cribe,  with  reasonable 
clearness,  the  work  to  be  done, 
otherwise  the  contractor  cannot  re- 
cover, whatever  may  have  been 
8MoQ>— 12 


his  good  faith  in  doing  the  work, 
or  however  much  money  he  may 
have  spent."  Barber  Asphalt  Pav- 
ing Co.  v.  Christ,  21  Cal.  App.  1, 
130  Pac.  435,  436,  holding  specifica- 
tion as  to  material  and  description 
sufficient. 

Ordinance  of  intention  recited: 
"The  character  of  the  proposed 
lateral  sewer  system  shall  be  of 
that  gravity  according  to  the  plans 
and  specifications  now  in  the  office 
of  the  city  engineer,"  etc.,  held 
sufficient.  Dement  v.  Caldwell,  22 
Idaho  62,  125  Pac.  200,  approving 
and  following  Williams  v.  Cald- 
well, 19  Idaho  514,  114  Pao.  519. 
These  cases  approved  in  Caldwell 
v.  Mountain  Home,  29  Idaho  13,  156 
Pac.  909,  912. 

Sewer,  giving  the  boundaries  of 
district,  and  directing  its  publica- 
tion, the  preparation  of  plans  and 
specifications  and  estimates  of  the 
contemplated  improvement,  held 
sufficient.  Ransom  v.  Minick,  92 
Kan.  953,  142  Pac.  934. 

Detailed  description  of  the  work 
to  be  done  is  not  required,  but  it 
may  be  given  by  reference  to  the 
plans  and  specifications.  Rich- 
mond Constr.  Co.  v.  Growney,  29 
Cal.  App.  427,  155  Pac.  1008. 

Should  describe  the  grading,  but 
it  may  be  made  by  reference  to  an- 
other ordinance  and  profile.  Mary- 
ville  V.  Cox,  181  Mo.  App.  254, 
257,  167  S.  W.  1166;  Jones  v.  Bar- 
ber Asphalt  Paving  Co.,  174  Mo. 
App.  393,  400,  160  S.  W.  276. 

Resolution  of  intention  may  re- 
fer to  a  street  by  the  name  it  is 
commonly  known  as  law  applicable 
permitted.    Failure  to  mention  the 
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ficiently  described,''^  and  also  the  material  to  be  used  in 
the  construction  of  the  work.'® 

§  1871.    Declaration  of  necessity  for  improvement." 

The  prelirninary  resolution  of  necessity,  required  by 
many  laws,  confers  jurisdiction  to  proceed.''* 


official  name  is  not  fatal.  Federal 
Conatr.  Co.  v.  Kneese  (Cal.  App.), 
174  Pac.  694. 

Resolution  failing  to  describe 
street  to  be  improved,  and  plans 
referred  to,  also  fail  to  do  so,  is 
insufficient.  Park  v.  Pacific  Fire 
Extingniisher  Co.  (Cal.  App.),  173 
Pac.  615. 

Pavement,  may  be  by  brief 
description  and  reference  to  plans 
and  specifications  on  file.  Beale  v. 
Santa  Barbara  (Cal.  Appi),  162 
Pac.  657. 

See  §  1886,  post;  §  1886,  vol.  4, 
ante. 

75  First  resolution  need  not 
describe  property  to  be  condemned, 
when.  Chicago  v.  SuUivau  Ma- 
chinery Co.,  269  111.  58,  109  N.  E. 
696,  700. 

Should  set  out  in  general  terms 
the  property  liable  for  the  cost  of 
the  improvement.  Newport  v. 
Lang,  162  Ky.  752,  172  S.  W.  1071. 

Resolution  of  intention  to  extend 
a  street  over  named  tide  lands  did 
not  specify  the  lands  to  be  afEeeted, 
but  such  information  was  obtain- 
able from  official  maps,  held  suffi- 
cient. West  Berkeley  Land  Co.  v. 
Berkeley,  164  Cal.  406,  129  Pac. 
281. 

Resolution  of  intention  is  not  in- 
sufficient because  of  failure  to  de- 
scribe the  kind  of  wood  to  be  used 
in  the  construction  of  "wooden 
bridges."     Remillard   v.   Blake   & 


Bilger  Co.,  169  Cal.  277,  146  Pae. 
634,  following  Deady  v.  Townsend, 
57  Cal.  298,  and  Harney  v.  Heller, 
47  Cal.  15; 

76  Preliminary  resolution,  void  if 
it  fails  to  describe  the  work  to  be 
done  or  the  material  to  be  used. 
Phoenix  Brick  &  Const.  Co.  v. 
Gentry  Co.,  257  Mo.' 392,  166  S.  W. 
1034,  approving  Kirksville  v.  Cole- 
man, 103  Mo.  App.  215,  77  S.  W. 
120,  disapproving  Delmar  Invest- 
ment Co.  V.  Lewis,  180  Mo.  App. 
22,  162  S.  W,  675.  The  foUowing 
support  the  rule:  Schulte  v.  Cur- 
rey,  173  Mo.  App.  578;  Custer  v. 
Springfield,  167  Mo.  App.  354; 
Webb  City  v.  Aylor,  163  Mo.  App. 
155;  Coiilter  v.  Phoenix  Brick  & 
Const.  Co.,  131  Mo.  App.  230;  Bar- 
ber Asphalt  Paving  Co.  v.  O'Brien, 
128  Mo.  App.  267. 

Preliminary  resolution  gave  a 
general  description  of  the  nature 
of  the  work  to  be  done  in  paving, 
curbing  and  guttering  the  street, 
and  set  forth  the  materials  in  gen- 
eral terms,  concluding  "all  of 
which  shall  be  shown  by  plans  and 
specifications  therefor  which  are 
now  on  file  in  the  office  of  the  eity 
clerk."  Held  sufficient.  Eeinert 
Bros.  Constr.  Co.  v.  Whitmer  (Mo. 
App.),  206  S.  W.  387. 

77  Declaration  -of  necessity,  re- 
quired to  be  published.  Enid  v. 
Gensman  (Okl.  1919),  181  Pac.  308. 

78  Illinois.    Oak  Park  v.  Chicago 
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venience is  regarded  as  a  jurisdictional  fact.'" 


&  W.  T.  Ey.  Co.,  285  111.  459,  120 
N.  E.  761. 

Iowa.  Ee  Apple,  161  Iowa  314, 
142  N.  W.  1021;  Spalti  v.  Oakland, 
179  Iowa  59,  161  N.  "W.  17;  Daven- 
port Locomotive  Works  v.  Daven- 
port (la.),  169  N.  W.  166;  Bloom- 
field  V.  Stanley,  174  Iowa  114,  156 
N.  W.  307;  Miller  v.  Oelwein,  155 
Iowa  706,  136  N.  W.  1045;  Duhker 
V.  Des  Moines,  156  Iowa  292,  136 
N.  W.  536. 

Kansas.  Price  v.  McPherson,  92 
Kan.  82,  139  Pac.  1162. 

Kentucky.  Mulligan  v.  Mc- 
Gregor, 165  Ky.  222,  176  S.  W. 
1129. 

Michigan.  Crawford  v.  Detroit, 
169  Mich.  293,  135  N.  W.  314; 
Kuick  V.  Grand  Eapids,  200  Mich. 
582,  166  N.  W.  979. 

Missouri.  Fellows  v.  Dorsey,  171 
Mo.  App.  289,  157  S.  W.  995; 
Schulte  V.  Currey,  173  Mo.  App. 
578,  586,  158  S.  W.  888;  "Webb  City 
V.  Aylor,  163  Mo.  App.  155,  164, 
147  S.  W.  214. 

New  York.  Goodale  v.  New 
York,  148  N.  Y.  S.  1076,  88  Misc. 
Eep.  603;  Hotehkiss  v.  Bingham- 
ton,  211  N.  Y.  279,  105  N.  E.  410, 
reversing  132  N.  Y.  S.  933,  148 
App.  Div.  533. 

North  Dakota.  Stoltze  v.  Sheri- 
dan; 28  N.  D.  194,  148  N.  W.  1. 

Oklahoma.  Bickel  v.  Warner- 
Quinlan  Asphalt  Co.  (Okl.),  174 
Pac.  537;  Orr  v.  Gushing  (Okl.), 
168  Pac.  223;  Alley  v.  Muskogee 
(Okl.),  156  Pac.  315. 

United  States.  Hippie  v.  Bates 
County,  223  Fed.  22,  138  C.  C.  A. 
436. 


Eesolution  declaring  it  ' '  expedi- 
ent and  necessary,"  to  grade  a 
named  street  which  was  published, 
held  8ufS.cient.  Burkley  v.  Omaha, 
102  Neb.  308,  167  N.  "W.  72. 

"Adjacent  property"  to  be  as- 
sessed for  the  improvement  (sewer) 
to  be  designated.  Dunker  v.  Des 
Moines,  160  Iowa  567,  142  N.  W. 
207,  208;  Delmar  Investment  Co.  v. 
Lewis,  271  Mo.  317,  196  S.  W.  1137, 
reversing  180  Mo.  App.  22,  162  S. 
W.  675,  holding  resolution  indefi- 
nite as  to  proposed  work. 

When  property  owner  estopped, 
to  question  sufficiency  of  resolu- 
tion of  necessity  by  failure  to  ob- 
ject at  proper  time.  Miller  •  v. 
Oelwein,  155  Iowa  706,  136  N.  W. 
1045. 

To  be  passed  after  plans,  spe- 
cifications and  estimates  shall  have 
been  filed  and  approved  and  then 
published.  Will  v.  Bismarck,  36 
N.  D.  570,  163  N.  W.  550.  , 

Sufficiency  of  publication.  Eaw- 
lins  V.  Warner-Quinlan  Asphalt  Co. 
(Okl.),  174  Pac.  526. 

79Kasch  V.  Akron  (Ohio  1919), 
126  N.  E.  61,  63. 

Declaration  of  necessity,  held 
mandatory  and  jurisdictional. 
Kvello  V.  Lisbon,  38  N.  D.  71,  164 
N.  W.  305. 

Such  resolution  necessary  to  con- 
fer jurisdiction.  Wheeler  v.  Mus- 
kogee (Okl.),  151  Pac.  635. 

Finding  that  a  necessity  for  the 
construction  of  a  sewer  exist  is  re- 
quired under  a  charter  authorizing 
the  establishment  of  "necessary" 
sewers  only.  "No  presumption 
that  it  was  found  to  be  necessary 
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On  the  other  hand,  it  has  been  held  that  "public  neces- 
sity" need  not  be  declared  to  exist;  a  resolution  that  the 
council  "deemed  it  advisable"  to  construct  the  sewer  in- 
volved, in  the  language  of  the  applicable  law,  is  suffi- 
cient.'" 

So,  that  the  passage  of  an  ordinance  requiring  con- 
struction, is  in  itself  a  finding  of  necessity.'^ 

§  1872.    Plans  and  specifications.'^ 

The  filing  of  proper  plans  and  specifications  is  fre- 

cau  be  based  upon  the  fact  that  the 
petition  for  it  was  acted  upon  fav- 
orable." Fisher  v.  St.  Albans,  87 
Vt.  524,  90  Atl.  582,  following 
Kent  V.  Enosburg  Falls,  71  Vt.  255, 
44  Atl. '343. 

80  Sault  Ste.  Marie  v.  Minne- 
apolis, St.  P.  &  S.  S.  M.  Ey.  Co., 
184  Mich.  681,  151  N.  W.  649,  651. 

81  Wood  V.  Hurley,  29  S.  D.  269, 
136  N.  W.  107,  109,  110. 

The  necessity  for  the  extension 
of-  a  street  is  a  legislative  rather 
than  a  judicial  question  and  the 
determination  thereof  may  be 
vested  in  the  appropriate  local  au- 
thorities. Ashley  v.  Minneapolis, 
St.  Paul  and  S.  S.  M.  Ey.  Co.,  37 
N.  D.  147,  163  N.  W.  727,  729,  .ap- 
proving Grafton  v.  St.  Paul  & 
Manitoba  Ey.  Co.,  16  N.  D.  313, 
113  N.  W.  598,  22  L.  E.  A.  (N.  S.)  1. 

Court  will  not  review  finding  by 
the  municipality  that  paving  and 
drainage  repairs  are  necessary,  in 
the  absence  "of  fraud  or  bad  faith. 
Johns  Hopkins  Club  Bldg.  v.  Bal- 
timore, 130  Md.  282,  100  Atl.  298. 

Section  1835,  ante;  §  1834,  et 
seq.,  vol.  4,  ante. 

88  Calif  ornia.  Thoits  v.  Byxbee 
(Cal.  App.),  167  Pae.  166. 

Illinois.  Staunton  v.  Bond,  281 
lU.  568,  118  N.  E.  47. 


Kansas.  Sanson  v.  Miniek,  92 
Kan.  953,  142  Pae.  934. 

Missouri.  Albers  v.  Acme  Pav- 
ing &  Crusher  Co.,  196  Mo.  App. 
265,  194  S.  W.  61;  Maret  v.  Hough 
(Mo.  App.),  185  S.  W.  544;  Parker- 
Washington  Co.  V.  Clinton,  155  Mo. 
App.  382,  137  S.  W.  28;  Mulling  v. 
Everett,  172  Mo.  App.  186,  157  S. 
W.  823;  Fellows  v.  Dorsey,  171  Mo. 
App.  289,  157  S.  W.  995;  Probert 
V.  Girard  Investment  Co.,  155  Mo. 
App.  344,  137  S.  W.  41. 

Washington.  Spokane  v.  Rid- 
path,  74  Wash.  4,  132  Pae.  638. 

Discretion  as'  to.  Shreveport  v. 
Chatwiu,  139  La.  531,  71  So.  791. 

Discretion  as  to  method  of  im- 
provement. Kirksville  v.  Fergu- 
son, 262  Mo.  661,  172  S.  W.  4. 

Who  to  prepare  specifications  un- 
der particular  ordinance.  Juxthei- 
mer  v.  Sharpsville  Borough,  238 
Pa.  42,  85  Atl.  994,  999. 

Plans,  etc.,  prepared  by  assist- 
ant engineer  and  adopted'by  city 
engineer.  Manefee  v.  Taubman, 
159  Mo.  App.  318,  140  S.  W.  604. 

Time  of  filing.  Wills  v.  Bur- 
bank,  182  Mo.  App.  68,  167  S.  W. 
608;  Schulte  v.  Currey,  173  Mo. 
App.  578,  589,  158  S.  W.  888. 

Need  not  be  filed  before  adver- 
tising for  bids.     "Such  plans  aad 
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quently  held  to  be  mandatory,*^  depending,  it  is  true,  on 
the  precise  steps  taken  by  the  municipal  authorities," 
and  the  intent  of  the  law  applicable.'^ 

The  purpose,  of  course,  is  to  impart  definite  informa- 
tion to  prospective  bidders  as  to  the  improvement,  to 
prevent  favoritism-  and  corruption  in  letting  the  work, 
and  to  give  the  owners  of  property  who  must  pay  for  the 
improvement  notice  that  they  may  protest,  if  they  desire 
to  do  so.'* 


specifications  are  for  the  purpose' 
of  entering  into  a  contract,  and 
not  for  the  purpose  of  advising  the  . 
property  owners  of  the  nature  of 
the  proposed  improvement."  Mil- 
ler V.  Oelwein,  155  Iowa  706,  135 
N.  W.  1045,  following  Nixon  v. 
Burlington,  141  Iowa  316,  115  N. 
W.  239,  18  Ann.  Cas.  1037. 

The  right  to  object  that  no 
plans  and  specifications  were  filed 
prior  to  the  passage  and  publica- 
tion of  the  ordinance  of  intention 
as  required,  is  waived  by  failure 
to  appear  and  object  before  the 
council  in  response  to  due  notice. 
Collins  V.  Ellensburg,  68  Wash. 
212,  122  Pac.  1010,  1013. 

Plans  and  specifications  were 
prepared  and  filed  before  the  pub- 
lication for  bids  and  gave  the  di- 
mensions including  the  width  of 
the  sidewalk.  The  notice  to  bid- 
ders referred  to  the  plans  and 
specifications  and  the  sidewalk 
constructed  conformed  to  them. 
Held,  there  was  no  legislative  au- 
thority conferred  on  the  engineer, 
but  in  the  improvement  the  plans 
and  specifications  were  treated  as 
having  been  made  a  part  of  the 
ordinance.  California  v.  Kiesling 
(Mo.  App.),  180  S.  W.  559. 

Commission  on  city  plans;  ques- 
tion of  delegation  of  power  to,  dis- 
cussed.   Philadelphia  B.  &  W.  B. 


Co.  V.  Baltimore,  121  Md.  504,  88 
Atl.  263. 

SSKasci  V.  Akron  (Ohio  1919), 
126  N.  E.  61,  63;  Eanney  v.  Cape 
Girardeau,  185  Mo.  App.  229,  170 
S.  W.  342. 

Plans  and  specifications  are  re- 
quired to  validate  tax  bills.  Mo- 
nett  v.  Fowler,  184  Mo.  App.  615, 
170  S.  W.  684. 

84  Action  of  council  resulting  in 
adoption  of  plans.  Smith  v.  Jef- 
ferson, 75  Or.  179,  146  Pac.  809. 

Where  the  ordinance  providing 
for  the  improvement  contains  com- 
plete plans  and  specification,  fail- 
ure of  the  street  commissioner  to 
file  same  is  not  material.  "No 
other  were  needed."  Mound  City 
v.  Melvin  (Mo.  App.),  205  S.  W. 
254,  258,  following  Platte  City  v. 
Paxton,  141  Mo.  App.  175,  181,  182, 
124  S.  W.  531. 

85  In  the  absence  of  charter  or 
ordinance  requirement,  the  fact 
that  the  specifications  for  a  dis- 
trict sewer  were  not  prepared  and 
filed  prior  to  the  enactment  of  the 
ordinance  providing  for  its  estab- 
lishment and  construction  does  not 
render  the  tax  bills  issued  for  the 
work  void.  Waddell  Inv.  Co.  v. 
Hall,  255  Mo.  675,  680,  164  S.  W. 
'541. 

86  Gratz  V.  Kirkwood,  182  Mo. 
App.  581,  597,  166  S.  W.  319. 
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§  1873.    Change  of  pleuos." 

Slight  changes  in  plans  which  are  not  of  a  substantial 
character,"  or  which  do  not  work  a  fraud  on  the  public 
or  give  an  advantage  to  the  contractor  or  injure  the 
value  or  appearance  of  the  property,*^  or  which  do  not 


Sufficiency.  Wills  v.  Burbank, 
182  Mo.  App.  68,  167  S.  W.»fi08; 
Boonville  v.  Stephens,  238  Mo.  339, 
353,  354,  141  S.  W.  1111,  holding 
that  plans  should  be  so  construed 
as  to  sustain  their  validity,  if  pos- 
sible. 

Diagram  of  the  proposed  im- 
provement filed  pursuant  to  reso- 
lution, to  be  read  with  resolution. 
Wilce  V.  Chenney,  93  Wash.  422, 
161  Pac.  72. 

Laws  require  specifications  to  set 
forth  with  sufBoient  detail  the  na- 
ture of  the  work  to  be  done  and 
of  the  material  to  be  furnished. 
People  ex  rel.  v.  Lennon,  132  N. 
T.  S.  620,  147  App.  Div.  537. 

"The  specifications  must  be 
made  sufficiently  definite  and  cer- 
tain that  all  may  know  what  each 
is  bidding  upon,  and  that  any  bid- 
der who  secures  the  contract  may 
be  compelled  to  perform  it  in  the 
way  to  produce  the  kind,  char- 
acter and  grade  of  improvement 
desired  and  that  liability  upon 
his  bond  will  result  from  his  fail- 
ure to  do  80."  Seysler  v.  Mow- 
ery,  29  Idaho  412,  160  Pac.  262, 
264,  approving  Hannan  v.  Board 
of  Education,  25  Okla.  372,  107 
Pac.  646,  30  L.  E.  A.  (N.  S.)  214. 

87  Change  authorized  in  ordi- 
nance by  council  committee  either 
before  or  after  work  begun,  held 
void.  Gratz  v.  Kirkwood,  182  Mo. 
App.  581,  597,  166  S.  W.  319. 

In  Arkansas  an  improvement 
board     "has     full     authority     to 


change  the  original  plan  and  to 
reform  the  same  or  make  new  plans 
so  that  the  cost  of  the  improve- 
ment contemplated  will  not  exceed 
the  statutory  limit."  Buxttfn  v. 
Nashville  (Ark.),  201  S.  W.  512. 

88  Shortening  one  of  the  ditches, 
adding  laterals  in  certain  places, 
total  length  of  ditches  dug  and 
pipes  laid  greater  than  estimate, 
change  in  grade  of  sewer  benefit- 
ing property  owner  and  lessening 
amount  of  contract.  Stover  v. 
Springfield,  167  Mo.  App.  328,  337, . 
338. 

Authorizing  the  street  superin- 
tendent to  change  the  proportions 
of  sand  and  rock  in  the  concrete, 
etc.,  held  not  illegal  because  "the 
cost  of  the  work  could  be  mate- 
rially increased  or  decreased  by 
the  superintendent,  thus  rendering 
favoritism .  or  opposition  on  the 
part  of  the  superintendent  possi- 
ble, and  introducing  such  uncer- 
tainty into  the  specifications  as  to 
compel  bidders  for  the  work  to 
name  a  higher  price  than  they 
otherwise  would,  to  the  detriment 
of  the  property  owners,  paying  for 
the  work."  The  court  rejected 
this  reasoning.  Thoits  v.  Byxbee 
(Gal.  App.),  167  Pac.  166. 

89  Variation  which  does  not  ma- 
terially change  the  character,  loca- 
tion or  cost  of  the  improvement, 
or  work  a  fraud  on  the  public  or 
give  an  advantage  to  the  con- 
tractor, or  injure  the  value  or  ap- 
pearance of  the  property  does  not 
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increase  the  cost  of  the  work  or  result  in  any  injury  to 
any  one  ®'  may  be  authorized. 

§  1874.    Specifications  of  material.®^ 

The  selection  of  the  material  may  be  within  the  dis- 
cretion of  the  njunieipal  authorities,*''  or  a  specified  num- 
ber of  the  property  owners  who  are  required  to  pay  for 
the  improvement  in  whole  or  in  part,"  and  if  they  fail 


nullify  the  proceedings.  Meyers  v. 
Wood,  173  Mo.  App.  564,  577,  158 
S.  W.  909;  Trimble  v.  Stewart,  168 
Mo.  App.  176,  153  S.  W.  1086. 

90  Caldwell  v.  Mountain  Home, 
29  Idaho  13,  156  Pao.  909,  912. 

91  Miller  v.  Oelwein,  155  Iowa 
706,  136  N.  W.  1045;  Bryant  v. 
Greenwood,  112  Miss.  718,  73  So. 
728. 

Should  be  definite  and  certain. 
Blair  v.  Glenn,  187  Mo.  App.  392, 
395,  172  S.  W.  1195. 

Unless  the  kind  and  character  of 
the  improvement  with  the  mate- 
rial to  be  used  are  shown  by  the 
resolution  the  engineer's  estimate 
must  show  the  same.  In  any  event 
it  must  be  so  specific  as  to  give 
the  property  owners  a  general  idea 
of  the  cost  of  the  different  ele- 
ments of  the  improvement.  Chi- 
cago V.  Huleatt,  276  111.  466,  114 
N.  E.  1021. 

In  macadam  work,  after  specify- 
ing "the  spaces  between  stones 
shall  be  filled  with  clean  mill  tail- 
ings," the  ordinances  added,  "or 
such  other  material  as  may  be  di- 
rected by  the  city  engineer  or 
street  committee."  In  the  work 
mill  tailings  only  were  used,  and 
no  other  material  was  sought  to 
be  used.  Held,  that  the  tax  bills 
were  not  thereby  invalidated,  as 
it  would  be  presumed  that  the  bids 


were  based  upon  mill  tailings. 
Miner's  Bank  v.  Clark,  252  Mo.  20, 
27-29,  158  S.  W.  597. 

92  Section  1838,  ante;  §  1838,  vol. 
4,  ante. 

Municipal  board  to  determine 
material.  Chicago  v.  Huleatt,  276 
111.  466,  114  N.  E.  1021. 

City  to  name.  Marion  v.  Pilot 
Mountain,  170  N.  C.  118,  87  S.  E. 
53. 

New  sidewalk  may  be  made  of 
material  different  from  the  old. 
Abbot  V.  Milwaukee,  148  Wis.  22, 
134  N.  W.  136. 

Kind  of  pavement  is  with  the 
municipal  authorities  or  the  prop- 
erty owners.  Shreveport  v.  Hes- 
ter, 139  La.  495,  71  So.  779. 

Although  the  charter  require 
"stone,"  "we  think  that  concrete 
made  in  accordance  with  the  speci- 
fications shown  in  this  record,  be- 
ing composed  of  gravel,  Portland 
cement,  and  sand,  when  laid  and 
dried  and  hardened  become  equal 
in  hardness  and  durability  to  nat- 
ural stone,  and  may  properly  be 
classed  as  stone  within  the  mean- 
ing of  the  original  charter  amend- 
ment." Vicksburg  v.  Bobinson, 
113  Miss.  687,  74  So.  617,  619. 

93  Property  owners  may  petition 
for  particular  materials.  Quam  v. 
Ft.  Atkinson,  167  Wis.  219,  167  N. 
W.  251. 
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to  make  a  selection  within  a  period  designated,  the  choice 
falls  to  the  public  authorities.**     , 

Sometimes  several  materials  may  be  named  in  the 
alternative  with  separate  plans  and  specifications  for 
each.®* 

b.  Ordinance  or  resolution  providing  for  improvement. 

§  1875.    Ordinance,  resolution  or  order. 

The  formal  action  required,  whether  by  ordinance,'" 


Property  owners  may  determine 
the,  material.  Lanning  v.  Hast- 
ings, 93  Neb.  665,  141  N.  W.  817; 
Union  Paving  Co.  v.  Schenectady 
Board  of  Contract,  etc.,  134  N.  Y. 
S.  740,  74  Misc.  Eep.  646. 

Property  owner  usually  has  au- 
thority to  name  material,  especial- 
ly if  the  city  has  not  specified  the 
kind.  Carlisle  Borough  v.  Long, 
47  Pa.  Super.  Ct.  628. 

Property  owner  given  right  to 
select  within  a  named  time.  State 
ex  rel.  v.  Board  of  Public  Works 
(Mo.  App.),  202  S.  W.  263. 

Where  a  majority  of  the  prop- 
erty owners  may  select  within  a 
named  time  such  time  must  elapse 
beforfe  city  can  select.  Gushing  v. 
Petrie,  179  Mo.  App.  326,  166  S. 
W.  848. 

94  Ordinance  prescribed  various 
kinds  and  the  time  within  which 
property  owners  might  select  the 
kinds  of  material,  and  in  event  of 
failure  a  municipal  board  should 
make  the  selection.  In  default, 
board  may  make  the  selection. 
Barber  Asphalt  Paving  Co.  v. 
Kansas  City  Hydraulic  Press 
Brick  Co.,  170  Mo.  App.  503,  156 
S.  W.  749. 

85  Section  1210,  ante;  §  1210,  vol. 


3,  ante;  Pettigrew  v.  Sioux  Falls,. 
35  S.  D.  78,  150  N.  W.  772. 

Section  1204,  ante;  §  1204,  vol. 
3,  ante. 

Patented  materials  or  those 
owned  and  eontroled  by  one  firm 
or  corporation  or  a  single  indi- 
vidual may  be  selected,  irrespec- 
tive of  the  requirement  as  to  com- 
petitive bidding. 

May  specify  patented  materials 
under  law  exacting  competitive 
bidding.  McEmen  v.  Coeur 
D'Alene,  23  Idaho  746,  132  Pac. 
308,  313-316. 

A  patented  pavement  may  be  se- 
lected by  municipal  authorities  or 
property  owners,  as  such  action  is 
not  against  public  policy.  Union 
Paving  Co.  v.  Schenectady  Board 
of  Contract,  etc.,  134  N.  Y.  S.  740, 
74  Misc.  Eep.  646. 

Material  owned  and  controlled 
by  one  firm  may  be  specified.  Bar- 
ber Asphalt  Paving  Co.  v.  Kansas 
City  Hydraulic  Press  Brick  Co., 
170  Mo.  App.  503,  156  S.  W.  749. 

Patented  article  may  be  selected. 
Meek  v.  Chillicothe,  181  Mo.  App. 
218,  167  S.  W.  1139. 

98  Ordinance.  Georgia.  Hall  v. 
Macon,  147  6a.  704,  95  S.  E.  248. 

Illinois.    Belleville  v.  Miller,  257 
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resolution,"  or  order,*'  will  depend  upon  the  character 


111.  244,  100  N.  E.  946;  Des  Plaines 
V.  Winkelman,  270  111.  149»- 110  N. 
E.  417;  People  v.  Champaign,  164 
111.  App.  289. 

Idaho.  Clyde  v.  Moscow,  23 
Idaho  592,  131  Pac.  381;  Veatch  v. 
Gibson,  29  Idaho  609,  160  Pae. 
1112. 

Kansas.  Dargatz  v.  Pauley,  91 
Kan.  698,  139  Pae.  419. 

Louisiana.  Shreveport  v.  Eiley, 
140  La.  565,  73  So.  681. 

Missouri.  Springfield  v.  Jones, 
180  Mo.  App.  311,  165  S.  W.  863; 
Maret  v.  Hojigh  (Mo.  App.),  185 
S.  W.  544;  Albers  v.  Aeme  Paving 
&  Crusher  Co.,  196  Mo.  App.  265, 
194  S.  W.  61;  Kansas  City  v. 
WoerishoefEer,  249  Mo.  1,  155  S.  W. 
779. 

Oklahoma.  Muskogee  v.  Eambo, 
40  Okla.  672,  138  Pae.  567. 

Texas.  Marshall  v.  Elgin  (Tex. 
Civ.  App.),  143  S.  W.  670. 

Ordinance  essential  when  eon- 
trolling  law  so  provides,  and  hence, 
a  resolution  is  not  sufficient.  Jones 
V.  Whitaker,  33  Okla.  13,  124  Pac. 
312. 

Ordinance  accepting  a  bid. 
Pierte  v.  Huntsville,  185  Ala.  490, 
64  So.  301,  304. 

Ordinance  for  construction  of  a 
tunnel.  Mardis  v.  McCarthy,  162 
Cal.  94,  121  Pac.  389. 

Ordinance  required  to  make  sur- 
face drainage  improvements.  Jones 
V.  Caruthersville,  186  Mo.  App. 
404,  407,  171  S.  W.  639. 

Ordinance  to  authorize  the  con- 
struction of  a  sidewalk.  Haekett 
V.  Hussels  (N.  J.  L.),  102  Atl. 
527;  Wood  v.  Hurley,  29  S.  D.  269, 
136  N.  W.  107. 

Ordinance      to      authorize     the 


grading  of  a  street.  Haekett  v. 
Hussels  (N.  J.  L.),  102  Atl.  527. 

Ordinance  to  change  grade  of 
street.  Landis  v.  Marion,  176  Iowa 
240,  157  N.  W.  841;  Brown  v. 
Sigourney,  164  Iowa  184,  145  N.  W. 
478;  Friel  v.  New  York,  134  N. 
Y.  8.  1025,  150  App.  Div.  317. 

Ordinance  to  establish  grade  of 
street.  Haekett  v.  Hussels  (N.  J. 
L.),  102  Atl.  527;  Ketehum  v.  Mo- 
nett,  193  Mo.  App.  529,  181  S.  W. 
1064. 

Ordinance  or  resolution  to  es- 
tablish grade  of  street.  Smith  v. 
Courtland,  103  Kan.  142,  172  Pac. 
1027;  Chase  v.  Kalher,  28  Cal.  App. 
561,  153  Pac.  397. 

"A  valid  ordinance  is  the  foun- 
dation of  any  improvement  by  spe- 
cial assessment  and  cannot  be  dis- 
pensed with.  Unless  a  valid  ordi- 
nance is  shown  there  is  nothing  on 
which  a  subsequent  proceeding  can 
rest."  Lovington  v.  Gregory  (111. 
1919),  122  N.  E.  504,  506. 

97  Eesolution  of  intention.  Mar- 
dis V.  McCarthy,  162  Cal.  94,  121 
Pae.  389;  Rogers  v.  Salem,  61  Or. 
321,  122  Pac.  308;  Clyde  v.  Mos- 
cow, 23  Idaho  592,  131  Pac.  381. 

See  §§1870,  1871,  ante;  §§1870, 
1871,  vol.  4,  ante. 

Eesolution  of  necessity  of  im,- 
provement.  Miller  v.  Oelwein,  155 
Iowa  706,  136  N.  W.  1045;  Eicket- 
son  V.  Milwaukee,  155  Wis.  327,-144 
N.  W.  1101;  German  Lutheran 
Church  Society  v.  Mt.  Clemens, 
179  Mich.  35,  146  N.  W.  287. 

Ordinance  or  resolution  is  essen- 
tial to  provide  for  street  improve- 
ment. Moundsville  v.  Yost,  75  W. 
Va.  224,  83  S.  E.  910. 

Eesolution.     People  v.  Waldorf, 
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of  the  improvement  contemplated,''  the  method  of  pay- 
ment therefor,^  and  the  construction  of  the  apphcable 
local  law.** 


153  N.  Y.  S.  10,72,  168  App.  Div. 
473;  Hoffman  v.  Zallman,  49  Ind. 
App.  664,  97  N.  E.  1015;  "Wauke- 
gaii  V.  Wetzel,  261  111.  498,  104  N. 
E.  184;  Mt.  Carmel  v.  Bisley,  263 
111.  299,  104  N.  E.  1035;  Jones  v. 
Sheldon,  172  Iowa  406,  154  N.  W. 
592. 

Resolution  to  pave,  when  "  ordi- 
nance "  in  a  section  of  a  law  re- 
fers to  "resolution."  Pittigrewv. 
Sioux  Ealls,  35  S.  D.  78,  150  N.  "W. 
772. 

Eesolution  to  repair  sidewalk. 
Abbot  V.  Milwaukee,  48  "Wis.  22, 
134  N.  W.  136. 

Street  improvements  may  be  in- 
itiated by  resolution.  Miller  v. 
Portland,  62  Or.  26,  123  Pae.  64. 

Eesolution  to  assess  cost  of  side- 
walk. Belmont  Land  Assn.  v. 
Garfield  Borough,  90  N.  J.  L.  394, 
103  Atl.  682. 

Eesolution  is  sufficient  to  au- 
thorize the  building  of  a  re,taining 
wall  which  is  a  mere  incident  of  a 
street  improvement  which  has  been 
ordered  by  ordinance.  Haekett  v. 
Hussels  (N.  J.  L.),  102  Atl.  527. 

Eesolution  need  not  be  signed 
by  mayor  to  render  it  effective. 
Fry  V.  Seely,  55  Ind.  App.  670,  104 
N.  E.  774. 

Eesolution  required  mayor's  sig- 
nature. Haekett  v.  Hussels  (N. 
J.  L.),  102  Atl.  527. 

Eesolution  must  show  proposed 
cost.  Chicago  v.  Malleable  Iron 
Co.   (111.  1920),  127  N.  E.  349. 

98  Order,  equivalent  to  an  ordi- 
nance. Nevins  v.  Springfield,  227 
Mass.  538,  116  N.  E.  881. 


89  City  may  lay,  relay  or  repair 
temporary  sidewalk  without  pro- 
ceeding by  ordinance.  Monroe  v. 
Pearson,  176  Iowa  283,  157  N.  W. 
849. 

Authorization  to  construct  or  re- 
construct sidewalks  must  specify 
the  sidewalks  to  be  improved. 
Clark  V.  Martin,  182  Iowa  811,  166 
N.  "W.  276. 

1  "  It  is  elementary  that  an  or- 
dinance is  the  basis  of  every  valid 
special  assessment."  Moline  v. 
Tri-City  Ey.  Co.,  262  111.  122,  104 
N.  E.  271. 

Ordinance  fixing  assessment  for 
benefits.  Pierce  v.  Huntsville,  185 
Ala.  490,  64  So.  301,  304. 

Ordinance  levying  special  assess- 
ment tax  for  local  improvements. 
Celaya  v.  Brownsville  (Tex.  Civ. 
App.),  203  S.  W.  153. 

Ordinance  for  assessment  for 
street  grading;  general  ordinance 
may  answer.  Buia  v.  Hathaway 
(Mo.  App.),  195  S.  W.  1047. 

If  an  owner  refuses  after  notice 
within  a  specified  time  to  con- 
struct a  sidewalk,  ordinance  re- 
quired to  authorize  city  to  con- 
struct. Kaynor  v.  District  Ct.,  178 
Iowa  1055,  158  N.  "W.  557. 

Sidewalk  construction  for  wbich 
tax  bills  are  issued  against  abut- 
ting property  must  be  authorized 
by  ordinance  or  proceedings 
equivalent  to  the  enactment  of  an  ' 
ordinance.  Monett  v.  Fowler,  184 
Mo.  App.  615,  170  S.  W.  684. 

2  May  follow  state  law,  without 
ordinance.  Thomas  v.  Petaluma 
(Cal.  App.),  165  Pac.  1021. 


§  1877]   Okdinance  or  Resolution  :  Publioation.        7727 

§  1876.    Sufficiency  of  order  for  improvement.' 

§  1877.    Publication  of  improvement  ordinance  or  reso- 
lution.* 


In  the  absence  of  mode  in  the 
applicable  law,  city  may  adopt 
method  by  ordinance  which  be- 
comes exclusive.  Lemon  v.  Shep- 
herd, 180  Mo.  332,  336,  337,  167  S. 
W.  1145. 

If  the  applicable  law  is  silent 
as  to  the  mode  of  action,  usually 
it  may  be  either  by  ordinance  or 
resolution.  Mound  City  v.  Mason, 
262  111.  392,  104  N.  E.  685. 

See  §  636,  ante;  §  636,  vol.  2, 
ante. 

3 St.  Louis  V.  Semple  (Mo.),  199 
S.  "W.  967;  Warren  Bros.  Co.  v. 
Boyle  (Gal.  App.),  183  Pac.  706. 

See  §§  1870,  1871,  ante. 

Preliminary  resolution,  suffi- 
ciency. Allen  V.  Bellingham,  77 
Wash.  469,  137  Pac.  1019;  Jones 
V.  Barber  Asphalt  Paving  Co.,  174 
Mo.  App.  393,  160  S.  W.  276. 

Declaration  of  necessity  sus- 
tained against  the  contention  that 
it  was  too  vague  and  uncertain  in 
its  terms,  in  that  certain  distances 
and  dimensions  were  not  shown 
where  they  were  supplied  by  the 
plans  and  specifications,  which  by 
specific  reference  were  incorpo- 
rated in  the  resolution.  Coatsworth 
Lumber  Co.  v.  Owen,  186  Mo.  App. 
543,  550,  551,  172  S.  W.  436. 

Ordinance,  vote  ifequired  to  pass. 
State  ex  rel.  v.  Gill,  87  Wash.  201, 
151  Pac.  498. 

Description  of  improvement  es- 
sential. Chicago  V.  Weber,  260  111. 
105,  102  N.  E.  1001. 

Sewer  district;  property  to  be  in- 
cluded.    Chicago   V.   Sullivan   Ma- 


chinery Co.,  269  111.  58,  109  N.  E. 
696. 

Sewer  system,  with  lateral  sew- 
ers. Chicago  V.  Municipal  Engi- 
neering &  Constr.  Co.  (111.),  119 
N.  E.  40. 

Resolution,  description  of  mate- 
rial. Delmar  Inv.  Co.  v.  Lewis, 
180  Mo.  App.  22,  162  S.  W.  675. 

Work  must  be  ordered  as  law 
prescribes.  Kieser  Co.  v.  New 
York,  145  N.  Y.  S.  1017,  84  Misc. 
Eep.  69. 

Bonds  for  street  improvements; 
strict  observance  of  law  required. 
McAndrew  v.  Dunmore  Borough, 
245  Pa.   101,  91  Atl.  237. 

Drainage  district  improvements. 
People  ex  rel.  v.  Giles,  268  111. 
482,  109  N.  E.  270. 

Ordinance  void  in  part,  where 
valid  parts  could  be  separated 
from  void  part,  sustained.  Gratz 
V.  Kirkwood,  182  Mo.  App.  581, 
596,  598,  166  S.  W.  319. 

4  Eogsdale  v.  Florence  (Ala. 
1919),  81  So.  584;  Waukegan  v. 
Lyon,  253  111.  452,  97  N.  E.  848; 
State  ex  rel.  v.  Ellison  (Mo.),  191 
S.  W.  49;  Eeinert  Bros.  Constr.  Co. 
V.  Tootle,  200  Mo.  App.  284,  206 
S.  W.  422;  Fellows  v.  Dorsey,  171 
Mo.  App.  289,  299,  157  S.  W.  993. 

Proof  of  publication.  Chicago  v. 
Wells,  274  111.  360,  113  N.  E.  695. 

Should  be  published  in  the  man- 
ner specified  in  the  law.  Such 
manner  is  mandatory  and  jurisdic- 
tional. Eule  applied  to  an  ordi- 
nance    establishing     an     improve- 
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§  1879.    Ordinance  for  each  distinct  improvement.' 


ment  district.    McKaven  v.  Clancy, 
115  Ark.  163,  171  S.  W.  88. 
Ordinance    for    the    construction 
'      of  a  viaduct.    Chicago  v.  Lord,  277 
111.  397,  115  N.  E.  543,  545. 

Ordinance  for  an  original  con- 
struction of  a  street  is  void  unless 
published  in  manner  prescribed  by 
law.  Maysville  v.  Davis,  166  Ky. 
555,  179  S.  W.  463,  466. 

6  Bottereil  v.  Hollipeter,  135 
Ark.  315,  204  S.  "W.  843;  Weber  v. 
Knepfle,  166  Ky.  228,  179  S.  W.  19. 
Single  improvement  cannot  be 
severed.  Hoopeston  v.  Smith,  272 
111.  604,  112  N.  E.  266. 

Betterments  of  paving  and  lay- 
ing water  pipes  are  difEerent  in 
character  and  distinct  improve- 
ments. Jackson  v.  Hart  (Miss.), 
78  So.  780. 

Under  power  to  open  streets  city 
cannot  grade,  as  opening  and 
grading  are  distinct  improvements. 
Philadelphia  B.  &  W.  E.  Co.  v. 
Baltimore,  131  Md.  368,  102  Atl. 
471. 

See  §  2029,  post;  §  2029,  vol.  5, 
ante. 

"The  improvement  of  each 
street  or  part  thereof  shall  be  made 
unde^  a  separate  proceeding."  The 
fact  that  along  a  portion  of  the 
part  of  the  street  to  be  improved 
a  fill  was  necessary  did  not  invali- 
date the  improvement  authorized 
by  one  ordinance.  EeifE  v.  Port- 
land, 71  Or.  421,  141  Pao.  167,  re- 
hearing denied,   142  Pac.   827. 

Improving  a  street  in  which 
there  is  a  small  park  and  the  im- 
provement runs  on  either  side 
thereof,  does  not  constitute  two 
distinct  improvements  and  require 
separate  proceeding. '  Lawrence  v. 


Portland,  85  Or.  586,  167  Pae.  587, 
distinguishing  Oregon  Transfef  Co. 
V.  Portland,  47  Or.  1,  81  Pae.  575, 
82  Pac.  16. 

Where  owing  to  the  topography 
of  the  district,  in  order  to  secure 
a  reasonable  and  practicable 
thoroughfare,  one  continuous  high- 
way made  up  of  streets  dedicated 
by  difEerent  names,  only  one  meth- 
od is  open.  MeQueen  v.  Van  Den- 
sen,  189  Mo.  App.  492,  496,  497, 
176  S.  W.  1057. 

Ordinance  for  a  sidewalk  and 
vault  construction,  held  single  im- 
provement. Chicago  v.  Lord,  277 
111.  397,  115  N.  E.  543,  545. 

Sewer  included  in  an  ordinance 
for  the  construction  of  a  sidewalk 
purely  for  the  purpose  of  drain- 
age of  the  sidewalk  is  not  a  dou- 
ble improvement.  Staunton  v. 
Bond,  281  111.  568,  118  N.  E.  47, 
49,  approving  and  following  Mur- 
phy V.  Peoria,  119  111.  509,  9  N.  B. 
895,  and  Carbondale  v.  Walker,  210 
111.  18,  88  N.  E.  296. 

Construction  of  pumping  station 
and  sewage  disposal  plant  in  con- 
nection with  several  main  and  col- 
lateral sewers  in  one  proceeding 
providing  for  one  entire  assess- 
ment district  considered.  Prevo  v. 
Hammond,  186  Ind.  612,  116  N.  E. 
584. 

Sidewalks  on  difEerent  streets 
may  be  included  in  one  ordinance 
where  they  are  to  be  of  the  same 
material  and  of  the  same  width. 
Wood  V.  Hurley,  29  S.  D.  269,  136 
N."  W.  107,  110,  111,  distinguish- 
ing Whittaker  v.  Deadwood,  23  S. 
D.  538,  122  N.  W.  590,  139  Am.  St. 
Bep.  1076,  and  approving  Spring- 
field V.  Green,  120  HI.  269,  11  N. 


§1883]  Eecommendation- :  Passage  :  Descbiption.       7729 


§  1881.    Recommendation  of  ordinance  by  board.^ 

§  1882.    Procedure  in  passing  improvement  ordinance.' 

§  1883.    Description  of  the  improvement.' 


E.  261,  and  Wilbur  v.  Springfield, 

123  ni.  395,  14  N.  E.  871. 

A  single  ordinance  may  provide 
for  more  than  one  improvement. 
The  improvements  to  be  made  in 
each  tract  of  land  were  of  the 
same  kind  and  character  and  ther£ 
was  no  difference  in  the  physical 
features  of  the  country,  or  in  the 
soil  to  be  excavated  for  the  laying 
of  the  sewer  pipes.  It  does  not 
appear  that  any  injury  was  done 
in  having  the  two  tracts  included 
in  one  ordinance.  Dement  v. 
Caldwell,  22  Idaho  62,  125  Pac. 
200. 

Whether  should  be  one  improve- 
ment, or  separate  improvements. 
People  ex  rel.  v.  Omen  (111.  1919), 

124  N.  E.  860. 

Ordinance  including  improve- 
ment of  a  number  of  streets  sus- 
tained. Gerlash  v.  Spokane,  68 
Wash.  589,  124  Pac.  121. 

Drain  and  catch  basins  as  in- 
cidents to  street  improvement. 
Wendt  V.  Tucker  (Ky.  1919),  216 
8.  W.  61. 

BHomewood  v.  Grannis,  265  111. 
135,  106  N.  E.  442;  Marion  v.  Sis- 
ney,  252  111.  421,  96  N.  E.  860; 
American  Tobacco  Co.  v.  St.  Louis, 
247  Mo.  374,  157  S.  W.  502;  Meyer 
V.  Bobb,  185  Mo.  App.  685,  171  S. 
W.  600. 

7  Must  be  passed  as  law  pre- 
scribes. Fuller  V.  Haines,  224 
Mass.  176,  112  N.  E.  873;  Chas  v. 
Kalber,  28  Cal.  App.  561,  153  Pac. 
397;  Hoopeston  v.  Smith,  272  111. 
604,  112  N.  E.  266. 


Law  required  a  resolution  of  con- 
firmation of  a  sewer  assessment  to 
receive  a  majority  vote  of  the 
council  members  present.  A  vote 
of  three  out  of  six  present,  of 
course,  is  not  such  majority.  Live- 
say  V.  Secaucus  Borough  (N.  J.), 
97  Atl.  950. 

8  Hoopeston  v.  Smith,  272  111. 
604,  112  N.  E.  266;  Staunton  v. 
Bond,  281  111.  568,  118  N.  E.  47; 
Blair  v.  Glenn,  187  Mo.  App.  392, 
172  S.  W.  1195. 

Aseptic  tanks  as  part  of  sewer 
system;  description,  held  sufd- 
cient.  Schueler  v.  Kirkwood,  191 
Mo.  App.  575,  177  S.  W.  760. 

Ordinance  for  constructing  tun- 
nel. Mardis  v.  McCarthy,  162  Cal. 
94,  121  Pac.  389. 

Description  of  land  in  an  assess- 
ment ordinance;  is  sufficient  if  it 
could  be  located  by  a  surveyor. 
Klovdahl  v.  Springfield,  81  Or.  168, 
158  Pac.   668. 

A  diagram  of  the  proposed  im- 
provement duly  filed  may  be  con- 
sidered with  the  resolution  provid- 
ing therefor.  Wilce  v.  Chenney,  93 
Wash.  422,  161  Pac.  72. 

"After  work  has  been  com- 
pleted by  the  public  authorities  a 
supplemental  ordinance  need  not 
give  as  detailed  a  description  of 
the  completed  improvement  as  is 
required  in  the  original  ordi- 
nance." Geneseo  v.  Schultz,  257 
111.  273,  100  N.  E.  926,  following 
Markley  v.  Chicago,  190  111.  276, 
60  N.  E.  512. 

Laying  of  water  pipes;   descrip- 
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§  1884.    Same — street  improvement  ordinance.* 

The  street  improvement  ordinance  must  describe  in 
general  terms  at  least  the  nature,  extent  and  character 
of  the  improvement,  otherwise  the  entire  proceedings 
may  be  void." 

Many  laws  in  express  terms  specify  this  requirement." 


tion  of  location  of  hydrants  held 
defective.  Chicago  v.  Municipal 
Engineering  &  Contr.  Op.  (111. 
1920),  127  N.  E.  65. 

9  Illinois.  Eockport  v.  Armour 
(111.  1919),  125  N.  E.  356;  Ladd 
V.  Chicago,  0.  &  P.  Ry.  Co.,  283  111. 
260,  119  N.  E.  276;  Waukegan  v. 
Burnett,  268  lU.  448,  109  N.  E. 
277;  Mt.  Carmel  v.  McClung,  269 
111.  450,  109  N.  E.  1011;  Pana  v. 
Baldwin,  265  111.  119,  106  N.  E. 
454;  Decatur  v.  Barteau,  260  111. 
612,  103  N.  B.  601;  Muschbaug'h  v. 
East  Peoria,  260  111.  27,  102  N.  E. 
1027;  Glencoe  v.  Uthe,  253  111.  518, 
97  N.  B.  1057;  Parkridge  v.  Wis- 
ner,  253  111.  360,  «7  N.  E.  677. 

Nebraska.  Carlson  v.  South 
Omaha,  91  Neb.  215,  135  N.  W. 
1047. 

New  Jersey.  Hackett  v.  Has- 
sels  (N.  J.),  102  Atl.  527. 

Missouri.  Blair  v.  Glenn,  187 
Mo.  App.  392,  395,  172  S.  W.  1195; 
Probert  v.  Girard  Investment  Co., 
155  Mo.  App.  344,  137  S.  W.  41. 

10  Ordinance  held  invalid  be- 
cause of  defective  description. 
Geneseo  v.  Brown,  250  111.  165,  95 
N.  E.  172. 

Failure  to  describe  properly; 
construction  of  sidewalk.  Chicago 
V.  Edens,  264  111.  64,  105  N.  E.  730. 

HEast  St.  Louis  v.  Vogel,  276 
111.  490,  114  N.  E.  941. 

Sidewalk  construction.  Kirka- 
ville  V.  Ferguson,  262  Mo.  661,  172 


S.  W.  4;  Huntsville  v.  Eatherton 
(Mo.  App.),  182  S.  W.  767;  Lang- 
stafE  V.  Durant,  111  Miss.  790,  72 
So.  236;  Chicago  v.  Lord,  277  111. 
397,  115  N.  E.  543;  People  v. 
Meerts,  267  111.  210,  108  N.  E.  57. 

Sufficiency  of  description  of 
grade  of  sidewalk.  Staunton  v. 
Bond,  281  111.  568,  118  N.  E.  47. 

Street  paving.  Pettigrew  v. 
Sioux  Falls,  35  S.  D.  78,  150  N.  W. 
772;  Chittenden  v.  ;K;ibler,  100 
Neb.  756,  161  N.  W.  272. 

Paving  ordinance  excluding 
park.  Lincoln  v.  Chicago  &  A.  B. 
Co.,  262  111.  11,  104  N.  E.  277. 

Width  of  street  improvement 
need  not  be  specifically  given. 
Chicago  V.  Weber,  260  111.  105,  102 
N.  E.  1001. 

Macadam  work.  Miners'  Bank 
V.  Clark,  252  Mo.  20,  27,  158  S.  W. 
597. 

"Curb  and  gutter  of  cement," 
to  be  set  out  in  the  street  beyond 
the  sidewalk,  held  sufficient  de- 
scription. Wills  V.  Burbank,  182 
Mo.. App.  68,  73,  167  S.  W.  608. 

The  grade  of  street  may  be  de- 
termined by  direct  reference  to 
city  datum.  Highwood  v.  Chicago 
&  M.  Electric  R.  Co.,  268  111.  482, 
109  N.  E.  270. 

'  The  plan  and  profile  may  be  at- 
tached to  and  made  a  part  of  the 
ordinance,  as  this'  has  the  same  ef- 
fect as  though  it  had  been  incor- 
porated at  length  in  the  body  of 
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§  1885.    Same — sewer  construction  ordinance.^'* 

The  ordinance  should  prescribe  the  dimensions,  ma- 
terial and  character  of  the  sewer  proposed  to  be  con- 
structed or  refer  to  plans  and  specifications  on  file.^* 

§  1886.    Same — description  by  reference.^* 

§  1887.    Same — details  unnecessary." 

§  1888.  Variance  between  notice  or  petition  or  prelimi- 
nary resolution  or  estimate  and  ordinance  or 
order.^^ 


the  ordinance.  Watseka  v.  Ore- 
baugh,  266  111.  579,  107  N.  E.  887; 
Hillsboro  v.  Grassel,  249  111.  190, 
94  N.  E.  48. 

Instate  ex  rel.  v.  Eobertson,  262 
Mo.  535,  172  S.  "W.  21;  Washington 
V.  Stumpe  (Mo.  App.),  197  S.  W. 
165;  Bradley  v.  New  York  Cent. 
E.  Co.,  277  111.  608,  115  N;  E.  640, 
644;  Rogers  v.  Salem,  61  Or.  321, 
122  Pac.  308. 

ISToumans  v.  Everett,  173  Mo. 
App.  671,  672,  157  S.  W.  823;  Mul- 
lins  V.  Everett,  172  Mo.  App.  186, 
157  S.  W.  823. 

Fixing  dimensions,  etc.,  held 
mandatory,  but  may  be  by  refer- 
ence. Springfield  v.  Jones,  180  Mo. 
App.  311,  165  S.  W.  863. 

Description  in  general  terms  sus- 
tained. Waddell  Inv.  Co.  v.  Hall, 
255  Mo.  675,  164  S.  W.  541. 

Sewer  outlet.  North  Chicago  v. 
Cummings,  266  111.  575,  107  N.  E. 
776. 

14De(ment  v.  Caldwell,  22  Idaho 
62,  125  Pac.  200;  Watseka  v.  Ore- 
baugh,  266  III.  579,  107  N.  E.  887; 
Youmana  v.  Everett,  173  Mo.  App. 
671,  160  S.  W.  274;  Maryville  v. 
Cox,  181  Mo.  App.  254,  167  S.  W. 
1166;  Parker- Washington  Co.  v. 
Clinton,  155  Mo.  App.  382,  137  S. 


W.  28;  Springfield  v.  Jones,  180 
Mo.  App.  311,  165  S.  W.  863; 
Wilee  V.  Chenney,  93  Wash.  422, 
161  Pac.  72;  Southern  Operating 
Co.  V.  Chattanooga,  128  Tenn.  196, 
159  S.  W.  1091,  1093,  citing  §  677, 
vol.  2,  ante  (McQuillin,  Mun.  Ord., 
§  137),  and  §  1886,  vol.  4,  ante. 
(MeQuilliu,  Mun.  Ord.,  §  545.) 

Resolution  of  intention  may  re- 
fer to  plans,  etc.,  for  description. 
Eiehmond  Construc^tion  Co.  v. 
Growney,  29  Cal.  427,  155  Pac. 
1008. 

Ordinance  may  fix  grade  of  side- 
walk by  reference  to  specifications. 
Staunton  v.  Bond,  281  111.  568,  118 
N.  B.  47. 

Ordinance  may  fix  grade  of 
sidewalk  by  reference  to  another 
ordinance.  People  v.  Meerts,  267 
111.  210,  108  N.  E.  57. 

Reference  to  plans  not  on  file. 
Albers  v.  Acme  Paving  &  Crusher 
Co.,  196  Mo.  App.  265,  194  S.  W.  61. 

15  Details  of  work  are  not  re- 
quired prior  to  passage  of  ordi- 
nance: sufficient  if  on  file  before 
bidding.  Waddell  Investment  Co. 
V.  Hall,  255  Mo.  675,  691,  164  S. 
W.  541. 

16  Petition  called  for  ' '  cement 
sidewalk,"      and      ordinance     for 
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§  1889.    Certainty  and  validity  of  improvement  ordi- 
nance." 

"The  foundation  of  every  special  assessment  must  be 
a  valid  ordinance,  specifically  describing  the  nature,  char- 
acter and  locality  of  the  proposed  improvement."  " 

The  general  rule  requiring  ordinances  to  be  priecise, 
definite. and  certain,"  is. especially  applicable  to  improve- 
ment ordinances.^" 


"concrete  walk,"  held  under  eir- 
cumstanees  in  evidence  not  fatal. 
Appeal  of  Ransom,  149  N.  Y.  S. 
1056,  87  Mise.  Eep.  1. 

Variance  between  plans  for  a 
street  improvement  and  the  ordi- 
nance creating  the  district.  Cherry 
V.  Bowman,  106  Ark.  39,  152  S.  W. 
133,  136. 

The  resolution  and  ordinance 
called  for  a  drainage  and  sanitary 
sewer,  and  the  specifications  called 
for  a  sanitary  sewer  which  kind  of 
sewer  was  in  fact  constructed. 
Held,  tax  bills  were  valid.  Meyers 
V.  Wood,  173  Mo.  App.  564,  158  S. 
"W.  909. 

Variance  between  preliminary 
resolution  and  ordinance.  Tellows 
V.  Dorsey,  171  Mo.  App.  289,  300, 
301,  157  S.  W.  995. 

Designed  and  substantial  vari- 
ance between  the  resolution  and 
ordinance  is  fatal.  Oak  Park  v. 
Chicago  &  W.  T.  By.  Co.,  285  111. 
459,  120  N.  E.  761,  approving 
Smith  V.  Chicago,  214  111.  155,  73 
N.  E.  346. 

Width  of  street  improvement 
was  changed,  held  not  fatal.  Re 
Apple,  161  Iowa  314,  142  N.  W. 
1021. 

Substantial  variance  between 
the  ordinance  and  the  estimate  of 
the  cost  is  fatal.  Chicago  v. 
Edens,  261  111.  272,  103  N.  E.  996. 


Substantial  variance  between 
the  ordinance  and  the  estimate  of 
the  cost  will  defeat  the  confirma- 
tion of  the  assessment.  Marion  v. 
Sisney,  252  111.  421,  96  N.  E.  860, 
following  Chicago  v.  Soukup,  245 
111.  634,  92  N.  E.  564. 

A  substantial  variance  between 
the  estimate  of  the  costs  and  the 
resolution  and  ordinance  for  the 
improvement  is  fatal.  Chicago 
Heights  V.  Angus,  267  111.  628,  108 
N.  B.  758. 

Variance  between  the  contract, 
ordinance  and  resolution;  if  only 
slight  and  no  favoritism  is  shown 
or  competition  denied  and  no  harm 
done  it  will  be  disregarded.  Wills 
V.  Burbank,  182  Mo.  App.  68,  75, 
167  8.  W.  608. 

Variance  between  estimate  and 
ordinance.  Lovington  v.  Gregory 
(111.  1919),  122  N.  E.  504. 

17  Certainty.  Decatur  v.  Bar- 
teau,  260  111.  612,  103  N.  B.  601. 

18 ' '  No  valid  assessment  can  be 
based  upon  an  ordinance  which 
omits  from  its  terms  essential  fea- 
tures of  the  proposed  improve- 
ment." Chicago  v.  Arnold,  261, 
111.  142,  146,  103  N.  E.  587. 

19  Sections  645,  651,  vol.  2,  ante. 

20  Sidewalk  construction.  Hunts- 
ville  V.  Eatherton  (Mo.  App.),  182 
S.  W.  767. 

Grade  of  sidewalk  is  fixed  by  es- 
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And  the -further  general  rule  that  to  be  enforcible  they 
must  be  valid  is  equally  applicable.*^ 

§  1890.    Improvement  ordinances  must  be  reasonable, 

''The  power  of  the  legislative  department  of  city  gov- 
ernment is  limited.  It  may  not  act  arbitrarily  beyond 
the  scope  of  reason.** 

Such  bodies  necessarily  have  large  discretion  but  they 
cannot  abuse  such  discretion  by  wanton,  capricious  or 
arbitrary  enactments."**  Improvement  ordinances, 
therefore,  are  subject  to  the  same  test  of  reasonableness 
as  are  other  ordinances.** 


tablishing  a  grade  for  the  center 
of  the  street.  Biemess  v.  Missouri 
Valley,  162  Iowa  720,  144  N.  W. 
628,  630;  Gallaher  v.  JefEerson,  125 
Iowa  324,  101  N.  E.  124. 

Certainty  of  paving  ordinance 
sustained.  Waukegan  v.  Burnett, 
268  m.  448,  109  N.  E.  277. 

Paving  ordinance  excluding  park. 
Lincoln  v.  Chicago  &  A.  E.  Co., 
262  111.  11,  104  N.  E.  277. 

Certainty  of  ordinance  for  pav- 
ing an  elevated  street.  Chicago  v. 
Lord,  277  111.  397,  115  N.  E.  543. 

Certainty  of  ordinance  for  high- 
way extension.  St.  Louis  v.  Sem- 
ple  (Mo.),  199  S.  W.  967. 

Sidewalk  to  be  laid  "along  and 
in  front  of"  property  described, 
and  stating  the  number  of  front 
feet  on  a  named  street,  held  ordi- 
nance sufficiently  certain.  Hunts- 
ville  V.  Eatherton  (Mo.  App.),  182 
S.  W.  767,  769. 

Ordinance  designed  to  establish 
a  new  street  grade  whicli  fails  to 
show  whether  the  elevation  given 
is  above  or  below  the  directrix  is 
ambiguous  and  without  meaning. 
McGuire  v.  Wilson  (Mo.  App.),  187 
S.  W.  612,  614. 
SMcQ.— 14 


21  Validity.  Elder  v.  Eiohmoud 
(Ky.  1920),  218  S.  W.  239. 

Delegation  of  powers  to  com' 
mittee  is  void.   Gratz  v.  Kirkwood, 

182  Mo.  App.  581,  166  S.  W.  319, 

183  S.  W.  1071. 

Void  by  providing  in  a  street 
improvement  ordinance  that  a 
council  committee  might  make  al- 
terations in  the  grade,  plans  or  di- 
mensions of  the  work  at  any  time. 
Gratz  V.  Kirkwood,  182  Mo.  App. 
581,  166  S.  W.  319,  183  S.  W.  1071. 

See  §  1822,  ante;  §  1822,  vol.  4, 
ante. 

Void  parts  capable  of  elimina- 
tion from  valid  parts  do  not  affect 
the  latter.  Gratz  v.  Kirkwood 
(Mo.  App.),  183  S.  W.  1071. 

See  §  816,  ante;  §  816,  vol.  2, 
ante. 

22Corrigan  v.  Gage,  68  Mo.  541; 
Plattsburg  v.  Hagenbush,  98  Mo. 
App.  669,  73  S.  W.  725. 

23  Newcombe  v.  Kramer,  189  Mo. 
App.  538,  176  S.  W.  1072. 

24  An  ordinance  for  paving  an 
elevated  street,  held  reasonable. 
Chicago  V.  Lord,  277  111.  397,  115 
N.  E.  543. 

Street    improvement    ordinance, 
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§  1893.    Validating  void  improvement  ordinances. 

An  ordinance  that  is  merely  insufficient  or  defective, 
which  is  within  the  scope  of  the  municipal  powers  to 
pass,  may  be  validated,  as  well  as  the  proceedings  taken 
thereunder,  by  subsequent  appropriate  action. ^^ 

Where,  however,  the  enactment  of  the  ordinance  is 
clearly  ultra  vires,^®  or  where  the  defect  therein  is  juris- 


held  indefinite  in  its  terms,  oppres- 
sive and  unreasonable.  Chicago  v. 
Arnold,  261  HI.  142,  103  N.  B.  587. 
"An  ordinance  for  a  local  im- 
provement will  not  be  held  void 
for  unreasonableness  as  to  the 
character  of  the  improvement  un- 
less it  is  clearly  shown  by  the  evi- 
dence to  be  arbitrary,  unjust  and 
oppressive."  Chicago  v.  Weber, 
260  111.  105,  102  N.  E.  1001,  1003, 
approving  Belleville  v.  Miller,  257 
111.  244,  100  N.  E.  946,  and  Chicago 
v.  Hulbert,  234  IlL  321,  g4  N.  E. 
922. 

An  ordinance  requiring  the  lay- 
ing of  water  pipes  on  an  isolated 
street,  in  a  sparsely  populated  re- 
gion, without  access  to  industries 
or  convenient  transportation, 
largely  at  the  expense  of  vacant 
property,  not  in  demand  and  for 
which  no  demand  will  be  created 
by  the  construction  of  the  im- 
provement until  there  is  a  prospect 
for  better  facilities  for  transpor- 
tation would  be  unreasonable  and 
oppressive.  Chicago  v.  Municipal 
Engineering  &  Const.  Co.  (HI. 
1920),  127  N.  E.  65. 

2S "  In  repeated,  decisions  this 
court  has  held  that  if  an  ordinance 
under  which  an  improvement  is 
made  is  not  a  nullity,  but  is  merely 
defective  or  insuf&cient,  a  new  as- 
sessment can  be  levied."  Geneseo 
V.  Sehultz,  257  111.  273,  100  N.  B. 


926,  relying  on  Lincoln  v.  Harts, 
256  111.  253,  99  N.  E.  1037. 

New  assessing  ordinance  au- 
thorized which  has  the  like  force 
as  the  original.  Norman  v.  Allea 
(Okla.),  147  Pae.  1002. 

Petition  for  the  improvement 
was  defective  because  the  number 
of  signatures  thereon,  were  insuf- 
ficient. Held,  the  council  could 
proceed  with  the  improvement 
without  a  petition  upon  the  requi- 
site vote.  Spokane  v.  Bidpath,  74 
Wash.  4,  132  Pae.  638. 

26 ' '  Where  the  ordinance  under 
which  a  sidewalk  is  constructed  is 
void  because  beyond  the  power  of 
the  city,  village  or  town,  or  be- 
cause unreasonable,  unjust  or  op- 
pressive, it  cannot  be  validated  by 
a  subsequent  ordinance,  and  prop- 
erty owners  have  the  same  rights 
in  relation  to  the  subsequent  tax 
as  the  law  gives  in  relation  to  the 
first  tax."  However,  an  assess- 
ment under  an  ordinance  may  be 
validated  by  a  new  ordinance 
where  the  work  has  been  done  in 
good  faith,  that  is  "for  work  al- 
ready done  under  a  prior  ordinance 
which  is  either  defective  or  where 
the  proceedings  under  it  have  been 
of  such  a  nature  that  a  property 
owner  did  not  have  the  privilege 
of  constructing  the  walk,  or  for 
some  other  reason  the  tax  has  been 
annulled  or  set  aside,  provided  the 
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dictional,  as  failure  to  give  notice  of  the  intention  to 
make  the  improvement  (construct  a  sewer)  as  required 
by  the  law,  it  cannot  be  cured  by  a  subsequent  resolu- 
tion of  tbe  legislative  body  authorizing  a  new  assess- 
ment to  be  made.*'' 

§  1894.    Same — curative  power  of  the  legislature. 

The  legislature  may  legalize  assessments  levied  against 
property,  but  cannot  by  curative  act  destroy  vested  rights 
or  change  the  obligation  of  contracts.*' 

§  1895.    Amendment  of  improvement  ordinance. 

Laws  expressly  authorize  amendments  of  street  open- 
ing proceedings.** 


work  already  done  was  done  in 
good  faith  by  the  city  or  under 
contract  duly  let  and  executed." 
People  V.  Lawson,  285  111.  382,  120 
N.  E.  815;  People  v.  Moore,  265 
m.  444,  107  N.  ,E.  121;  People  v. 
Cherry,  262  111.  110,  104  N.  E.  209. 

Z7  Crawford  v.  Detroit,  169  Mich. 
293,  135  N.  W.  314. 

28Benshoof  v.  Iowa  Falls,  175 
Iowa  30,  156  N.  W.  898. 

Legislature  may  by  a  curative 
statute,  supply  any  omission  or 
validate  any  proceeding,  however 
informal,  leading  up  to  the  levying 
of  an  assessment ,  by  a  municipal 
corporation  for  a  public  improve- 
ment. Kuehl  V.  Edmonds,  85 
Wash.  307,  148  Pac.  19;  Waldron 
V.  Snohomish,  41  Wash.  566,  83 
Pac.  1106;  Lewis  v.  Seattle,  28 
Wash.  639,  69  Pac.  393;  Cline  v. 
Seattle,  13  Wash.  444,  43  Pac.  367; 
Frederick  v.  Seattle,  13  Wash.  428, 
43  Pac.  364. 

See  §  1820,  n.  63,  vol.  4,  ante. 

General  statute  that  error  in  the 
proceedings  should  not  exempt 
any  property  from  the  lien  or  the 


payment  of  the  tax  "after  the 
work  has  been  done  and  accepted" 
but  correction  may  be  made,  etc. 
Held,  not  to  apply  to  a  substantial 
violation  of  a  mandatory  statutory 
provision.  Mulligan  v.  McGregor, 
165  Ky.  222,  176  S.  W.  1129,  1134. 

Where  the  original  proceedings, 
as  in  attempting  to  create  an  im- 
provement district,  were  entirely 
void,  a  curative  statute  which  pro- 
vides no  means  to  ascertain 
whether  the  property  owners  who 
must  pay  consent  to  the  improve- 
ment involved,  as  the  Constitu- 
tion requires,  is  void.  Hamilton 
V.  Board  of  Improvement,  etc.,  123 
Ark.  327,  185  S.  W.  440. 

Under  a  law  requiring  a  resolu- 
tion of  intention  as  the  first  step 
to  create  a  special  improvement 
district  failure  to  make  such  reso- 
lution cannot  be  cured  by  a  gen- 
eral curative  statute.  The  defect 
is  jurisdictional.  "Certain  it  is 
the  legislature  cannot  breathe  the 
breath  of  life  into  a  dead  thing." 
Cooper  V.  Bozeman,  54  Mont.  277, 
169  Pac.  801,  803. 

29  Ee    Nagy   Street,    New   York 
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An  ordinance  providing  for  construction  of  a  sewer,  it 
has  been  held,  may  be  amended.^" 

§  1897.    Construction  of  improvement  ordinances. 

Improvement  ordinances  should  receive  a  reasonable 
construction,  as  they  are  presumed  to  be  passed  in  a 
spirit  of  justice  and  for  the  welfare  of  the  community. 
In  construction  that  purpose  should  be  promoted.'^ 

"All  parts  of  the  ordinance  are  to  be  construed  to- 
gether and  the  whole  ordinance  must  be  given  a  con- 
struction, if  reasonably  possible,  which  will  support  it 
rather  than  defeat  it."  '* 

IV.   CONTBACT. 

a.  Execution  and  validity. 
§  1901.    Power  to  make  contract. 

Full  power  is  generally  possessed  by  municipal  cor- 
porations to  enter  into  contracts  to  secure  all  necessary 
or  desirable  public  improvements.'* 

City,  164  N.  Y.  S.  537,  99  Miso.  Chicago  &  M.  Electric  E.  Co.,  268 

Eep.  314.  ni.  482,  109  N.  E.  270. 

30  Dement  v.  Caldwell,  22  Idaho  Sidewalk  ordinance,  where  it 
62,  125  Pac.  200.  changed  grade.    Ketchum  v.  Mon- 

31  Waddell  Inv.  Co.  v.  HaU,  255  ett,  193  Mo.  App.  529. 

Mo.  675,  164  S.  W.  541,  543.  "Eoadways"    ini  -a   street  im- 

Paving  ordinance.     Highwood  v.  provement   ordinance.     Chicago  v. 

Chicago  &  M.  Electric  E.  Co.,  268  -vVeber,  260  111.  105,  102  N.  E.  1001. 

111.  482,  109  N.  E.  270.  See  §§  810,  871,  ante. 

32  Highwood  V.  Chicago  &  M.  33  Contract  cannot  be  made  un- 
Eleetric  E.  Co.,  268  111.  482,  109  N.  ,  ,  ^  ,.  i,,  .  .v.  „;*, 
_,                        '                      '  der  law  not  applicable  to  the  citj. 

\„,   "                   i      i-  Des  Moines  v.  Barber  Asphalt  Pav- 

When  two  constructions  are  pos- 
sible, one  of  which  will  render  the  '°^  ^°->  ^°^  ^^^  ^^^■ 
ordinance  invalid  and  the  other  P°^«'  *°  '"^^^  '"^^^^'^S  *»  *«' 
sustain  it,  the  court  will  adopt  that  "^"^^^  ""^^^^^  ^  ^P^'^'*^  ^'""^' 
construction  which  sustains  it.  sion.  McCutcheon  v.  Buffalo  Ter- 
Parkridge  v.  "Wisner,  253  111.  360,  m™al  Station  Commission,  150  N. 
97  N.  E.  677;  Chicago  v.  Wilshire,  Y.  S.  850,  88  Misc.  Eep.  US,  d- 
243  lU.  123,  90  N.  E.  245.  firmed  154  N.  T.  S.  711. 

Paving  ordinance.     Highwood  v.  Authorized    for    sidewalk    W' 
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All  conditions  precedent  to  the  letting  of  the  contract 
must  be  observed  in  substance  at  least.^* 

,  ~> 
§  1902.    Notice  of  power  to  contract. 

One  contracting  with  a  municipality  is  charged  with 
knowledge  of  the  city's  powers,*^  and  if  a  contract  goes 
beyond,  he  contracts  at  his  peril.^^ 

§  1903.    Contract  must  be  authorized.*' 

§  1904.    Mode  of  making  contract.'^ 

The  method  prescribed  by  the  law  applicable  to  enter 
into  a  contract  should  be  followed.'' 


tract.  Abbot  v.  Milwaukee,  148 
Wis.  22,  134  N.  W.  136. 

Street  paving  and  repairs.  Rohr 
V.  Crancer,  101  Kan.  222,  165  Pae. 
823. 

Sewer  ooilstruction.  State  v. 
Ely,  129  Minn.  40,  151  N.  W.  545. 

Street  paving;  time  of  making. 
State  V.  Dahlman,  100  Neb.  416, 
160  N.  W.  117. 

Street  improvements  authorized 
by  contract  and  payment  tjierefor 
to  be  made  by  property  owners  on 
the  installment  plan.  Creekmore  v. 
Ft.  Justice  &  Co.,  152  Ky.  514,  153 
S.  W.  738. 

34  Failure  to  make  a  preliminary 
estimate  of  the  cost  of  the  im- 
provement prior  to  letting  the  eon- 
tract  does  not  invalidate  it  unless 
this  is  made  a  condition  precedent. 
Jones  V.  Barber  Asphalt  Paving 
Co.,  174  Mo.  App.  393,  160  S.  W. 
276.  I 

See  §  1866,  ante. 

SBMcGovern  v.  Boston,  229 
Mass.  394,  118  N.  B.  667. 

See  §  1166,  ante;  §  1166,  vol.  3, 
ante. 

38  Enid    V.    Warner-Quinlan    As- 


phalt Co.  (Okla.),  161  PaC(.  1092. 

37  Electric  fixtures  furnished  to 
city  where  a  city  building  is  being 
remodeled,  it  has  been  held,  may 
be  sued  for  as  on  an  implied  con- 
tract, and  this  is  true  although  the 
contract  was  not  formerly  author- 
ized. "Although  the  officers  or 
agents  of  a  municipality  ordering 
and  accepting  goods  for  the  munici- 
pality are  not  acting  within  the 
scope  of  their  authority  and  are 
not  authorized  to  enter  into  a  con- 
tract binding  upon  the  city,  if  the 
property  thus  acquired  is  retained 
by  the  municipality  for  municipal 
uses,  and  the  contract  is  merely 
void  as  distinguished  from  illegal, 
a  recovery  may  be  had  against  the 
city  for  the  fair  reasonable  value 
of  the  pi'operty  on  an  implied  con- 
tract." Mobile  V.  Mobile  Electric 
Supply  Co.,  10  Ala.  App.  475,  60  So. 
440. 

See  §§  1164,  1262,  vol.  3,  ante. 

38  Section  1179,  ante;  §  1179,  vol. 
3,  ante. 

39  Cohen     v.     Henderson      (Ky. ' 
1918),  207  S.  W.  4;  McOormick  v. 
Oklahoma  City,  203  Fed.  921,  122 
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[§  1904 


If  such  law  specifies  no  mode,  and  the  municipality 
adopts  a  mode  as  to  a  particular  contract  or  class  of 
contracts  that  mode  becomes  exclusive.*" 

§  1905.    Competitive  bidding." 

All  mandatory  requirements  as  to  the  letting  of  public 


C.  C.  A.  215;  Clyde  v.  Moscow,  23 
Idaho  592,  131  Pac.  381;  Venable 
V.  Plummerville,  130  Ark.  447,  198 
S.  W.  106;  Deming  v.  Metropolitan 
Engineering  &  Constr.  Co.,  154  Mo. 
App.  540,  136  S.  "W.  740;  Sehulte  v. 
Currey,  173  Mo.  578,  158  S.  W.  913; 
Eyermann  v.  St.  Louis,  265  Mo. 
529,  178  S.  W.  98,  L.  E.  A.  1915F, 
854. 

Awarding  a  contract  for  public 
work  is  not  merely  ministerial,  but 
is  judicial  in  ■  its  nature  involving 
the  exercise  of  discretion.  Wurde- 
man  v.  Columbus,  100  Neb.  134,  158 
N.  W.  924. 

Resolution  accepting  bid  subject 
to  the  entering  into  a  contract  is 
not  in  itself  a  contract.  Before 
a  contract  exists  the  formality  pre- 
scribed by  law  to  create  it  is  to  be 
observed.  Jaxtheimer  v.  Sharps- 
ville  Borough,  238  Pa.  42,  85  Atl. 
994. 

In  the  absence  of  statutory  direc- 
tion to  the  contrary  a  municipal 
corporation  may  make  an  improve- 
ment through  more  than  one  con- 
tract. Manley  v.  Marshfield,  88  Or. 
482,  172  Pac.  488,  490. 

Subordinate  officer  cannot  con- 
tract for  alterations  in  building 
used  by  his  department,  except  in 
event  of  emergency,  since  the  mu- 
nicipality can  be  bound  only  by 
contracts  made  as  law  provides. 
Bieser  Co.  v.  New  York,  145  N.  Y. 
S.  1017,  84  Misc.  Eep.  69. 

Prior  to  the  awarding  of  a  con- 


tract for  an  improvement  some 
laws  require  the  consent  of  a  board 
or  commissioners.  This  require- 
ment is  mandatory.  Walker  v. 
North  Bergen  Township,  84  N.  J. 
L.  248,  86  Atl.  63. 

Certain  contracts  (subway  sys- 
tem) to  be  approved  by  board  of 
estimate.  Union  Beal  Estate  Co. 
v.  New  York,  170  N.  Y.  S.  784, 
786. 

Approval  of  presiding  ofieer  of 
legislature  of  the  award  of  a  con- 
tract is  not  required.  Stanwood  v. 
Carson,  169  Cal.  640,  147  Pae.  562. 

Attestation  of  resolution  of 
award  of  contract  is  not  required. 
Stanwood  v.  Carson,  169  Cal.  640, 
147  Pae.  562. 

To  be  in  writing.  Mullens  v. 
Kansas  City,  268  Mo.  444,  188  S. 
W.   193. 

Must  be  made  as  applicable  law 
requires.  If  so  required,  it  must 
have  on  it  the  certificate  of  the 
superintendent  of  finance,  other- 
wise it  cannot  take  effect.  Lamb 
V.  Erie  (Pa.  1918),  105  Atl.  463. 

40  If  the  applicable  prescribes  no 
method  for  letting  a  sewer  con- 
tract and  the  municipality  adopts 
a  mode  that  becomes  exclusive  as 
completely  as  if  it  had  been  laid 
down  in  express  terms  by  statute. 
Lemon  v.  Sheperd,  180  Mo.  App. 
332,  336,  337,  167  S.  W.  1145. 

bisection  1184,  et  seq.,  ante; 
§  1183,  et  seq.,  vol.  3,  ante. 

Colorado.     Colorado    Springs   y- 
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improvement  contracts  by  competitive  bidding  must  be 
observed  in  good  faith.*^ 


Coray,  25  Colo.  App.  460,  139  Pae. 
1031. 

Idaho.  McEwen  v.  Coeur 
D'Alene,  23  Idaho  746,  132  Pac. 
308. 

Kansas.  Pollock  v.  Kansas  City, 
87  Kan.  205,  123  Pae.  985. 

Montana.  Cooper  v.  Bozeman, 
54  Mont.  277,  169  Pae.  801;  Mis- 
soula Street  Ry.  Co.  v.  Missoula,  47 
Mont.  85,  130  Pac.  771. 

Nebraska.  Wright  v.  Hoctor, 
95  Neb.  342,  145  N.  W.  704,  rehear- 
ing denied,  146  N.  W.  997. 

New  York,  Kuhn  v.  Buffalo,  145 
N.  Y.  D.  910,  84  Mise.  Rep.  157. 

New  Jersey.  McGovern  v.  Tren- 
ton, 84  N.  J.  L.  237,  86  Atl.  539. 

North  Dakota.  Wills  v.  Bis- 
marck, 36  N.  D.  570,  163. 

Oregon.  Johns, v.  Pendleton,  66 
Or.  182,  133  Pac.  817,  46  L.  R.  A. 
(N.  S.)  990;  Grimes  v.  Seaside,  87 
Or.  256,  170  Pac.  310;  Terwilliger 
Land  Company  v.  Portland,  62  Or. 
101,  123  Pae.  57. 

Utah.  Utah  Savings  &  Trust  Co. 
V.  Salt  Lake  City,  44  Utah  150,  138 
Pae.  1165. 

Washington.  Malette  v.  Spo- 
kane, 77  Wash.  205,  137  Pac.  496, 
reversing  68  Wash.  578,  123  Pae. 
1005. 

Competitive  bidding  not  appli- 
cable. Hackett  v.  Hussels  (N.  J.), 
102  Atl.  527. 

In  the  absence  of  legal  require- 
ment contracts  need  not  be  let  by 
competitive  bidding.  Price  v.  Far- 
go, 24  N.  D.  440,  139  N.  W.  1054; 
Frisbie  Co.  v.  Bast  Cleveland,  98 
Ohio  266,  120  N.  E.  309. 

Contract  for  repairs  with  priv- 


ilege of  making  additional  eon- 
tracts,  held  that  supplemental  con- 
tract required  advertising  and  com- 
petitive bidding.  Lewis  v.  Phila- 
delphia, 235  Pa.  260,  84  Atl.  33. 

42  Youmans  v.  Everett,  173  Mo. 
App.  671,  160  S.  W.  274. 

Defectives  in  letting,  held  to  in- 
validate the  contract.  Mayes  v. 
Adair  County  (Mo.),  194  S.  W.  58. 

Omission  in  invitation  for  bids 
to  state  the  method  of  payment  for 
the  work,  as  required  by  law,  held 
a  mere  irregularity.  Matthews  v. 
Ellensburg,  73  Wash.  272,  131  Pac. 
839. 

A  contract  where  competitive 
bids  were  invited  on  a  day  named 
awarded  prior  to  such  time  is 
void.  "A  disregard  of  the  time 
was  a  fatal  illegality.  Advertise- 
ments for  bids  are  of  importance. 
It  is  the  part  of  municipal  unb- 
licity  required  of  municipalities.  If 
the  law  is  not  observed  the  con- 
tract awarded  is  null  and  void." 
Minden  v.  Glass,  132  La.  927,  61 
So.  874. 

May  be  let  although  there  is  one 
bidder  only.  Meyers  v.  Wood,  173 
Mo.  App.  564,  158  S.  W.  909. 

Patented  pavement  authorized 
although  competitive  bidding  re- 
quired in  the  letting.  Raekliffe- 
Gibson  Constr.  Co.,  170  Mo.  App. 
69,  156  S.  W.  65. 

May  be  let  for  material  owned 
exclusively  by  one  contractor  under 
requirement  of  letting  by  competi- 
tive bids.  Barber  Asphalt  Paving 
Co.  V.  Kansas  City  Hydraulic  Press 
Brick  Co.,  170  Mo.  App.  503,  156 
S.  W.  749. 
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[§  1906 


§  1906,    Contract  should  be  in  writing.*' 
§  1907.    Formal  defects  and  irregularities.** 

§  1909.    Defects  in  preliminary  proceedings. 

Failure  to  observe  in  substance  mandatory  provisions 
in  the  initiation  of  improvement  proceedings  at  the  ex- 
pense of  property  owners  will  invalidate  the  contract 
therefor.*^ 


Work  to  be  done  by  union  labor 
only,  precludes  competitive  bid- 
ding. Wright  V.  Hocker,  95  Neb. 
342,  145  N.  W.  704,  146  N.  W.  997. 

If  requiring  cutting  stone  within 
the  city  precludes  free  and  open 
competitive, bidding  as  the  law  re- 
quires, an  ordinance  so  provided  is 
to  that  extent  illegal.  Taylor  v. 
Philadelphia,  261  Pa.  458,  104  Atl. 
766. 

Although  by  ordinance,  free  and 
open  competition  was  precluded  be- 
cause a  minimum  wage  per  day  was 
contained  therein,  the  contract  was 
sustained,  since  the  excess  of  cost 
on  account  thereof  could  be  de- 
ducted from  the  special  assess- 
ments. Gerlash  v.  Spokane,  68 
Wash.  589,  124  Pac.  121. 

Separate  bids  resulting  in  one 
contract,  held  valid.  Aberdeen  v. 
Equitable  Surety  Co.,  92  Wash.  440, 
159  Pac.  683. 

43  New  Castle  v.  Dingle,  185  Ind. 
626,  114  N.  E.  221,  224,  citing 
§  1906,  vol.  4,  ante. 

See  §§  1179,  1181,  ante;  i  1179, 
1181,  vol.  3,  ante. 

44  See  §  1910,  post;  §  1907,  vol. 
4,  ante. 

See  §  1181,  ante;  §  1181,  vol.  3, 
ante.  New  Castle  v.  Dingle,  185 
Ind.  626,  114  N.  E.  221,  224,  citing 
I  1907,  vol.  4,  ante. 


45  Osbum  V.  Stone,  170  Cal.  480, 
150  Pac.  367;  Colorado  Springs  v. 
Coray,  25  Colo.  App.  460,  139  Pac. 
1031;  Winnfield  v.  Collins  (La.), 
78  So.  747. 

Insuficient  petition  of  abutting 
property  owners.  John  Eitchie  & 
Sons  V.  Wichita,  99  Kan.  663,  163 
Pac.  176. 

A  contract  is  invalid  when  a  con- 
dition precedent  is  not  complied 
with.  Failure  to  specify  in  the 
resolution  of  necessity  what  ad- 
jacent property  will  be  assessed  for 
the  improvement,  invaliflates  the 
contract.  Dunker  v.  Des  Moines, 
156  Iowa  292,  136  N.  W.  536. 

Failure  to  make  and  submit  the 
estimate  of  costs  of  a  street  im- 
provement, as  exacted  by  the  law, 
vitiates  the  contract  and  renders 
assessments  therefor  void.  Music- 
gee  V.  Nicholson  (Okl.),  171  Pac. 
1102. 

Building  contract  failure  to  file 
plans.  Ordway  v.  Newbnrypoit, 
230  Mass.  306,  119  N.  E.  863. 

Plans  and  specifications  prepared 
not  as  provided  by  law,  held  im- 
material. Jaxtheimer  v.  Shaips- 
ville  Borough,  238  Pac.  42,  85  Atl. 
994. 

Contract  for  construction  of 
water  system  without  submitting 
question  to  electors  of  city.    Mat- 


§  1910]      Validity  of  Impeovement  Contbaots. 
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§  1910.    Validity  in  general. 

These  general  limitations  and  conditions  apply  to  a 
municipal  contract  for  a  public  improvement:  (1)  The 
subject-matter  thereof  must  be  included  within  the  ordi- 
nance ordering  the  improvement;  (2)  it  must  not  sur- 
render or  abrogate  any  public  function  or  duty;  (3)  it 
must  be  let  and  made  ■  in  accordance  with  the  method 
prescribed.*®  Minor  defects,  or  mere  irregularities,  espe- 
cially those  relating  to  form,  in  improvement  contracts 
will  be  disregarded.*' 


thews  V.  Ellensburg,  73  Wash.  272, 
131  Pac.  839. 

Fatal  defect  in  advertisements 
for  bids.  McKenzie  v.  Mandan, 
135  N.  D.  107,  160  N.  W.  852. 

Defect  in  advertisement  for 
bids,  in  that  time  was  too  short, 
invalidates  proceedings.  Williams 
V.  Ettenson,  178  Mo.  App.  178,  170 
S.  W.  370. 

Defect  in  advertisement  for 
work  preceding  publication  of  re- 
>  solution  of  necessity;  passing  on 
protests;  citizen's  paving  com- 
mittee cooperating  with  municipal 
authorities  in  selecting  material; 
held  no  defects.  Will  v.  Bismarck, 
36  N.  D.  570,  163  N.  W.  550. 

Irregularities  in-  the  preliminary 
proceedings  will  not  justify  the 
city  in  refusing  to  pay  for  work 
done  under  direction  of  city  officers 
which  is  accepted  and  used  by 
the  city.  John  Eicbie  &  Sons  v. 
Wichita,  99  Kan.  663,  163  Pac. 
176. 

46  Heman  Const.  Co.  v.  Lyon  (Mo. 
1919),  211  8.  W.  68,  70. 

Section  1907,  vol.  4,  ante. 

47  Time  of  letting.  Winnfield  v. 
Collins  (La.),  78  So.  747. 

■  Not  made  within  the  time  pre- 
scribed. Cooper  V.  Bozeman,  54 
Mont.  277,  169  Pae.  801. 


Time  of  doing  the  work.  Hug- 
gins  V.  Eackliffe-Gibson  Constr.  Co., 
151  Mo.  App.  312,  161  S.  W.  1199, 
following  Gist  v.  Eackliffe-Gibson 
Constr.  Co.  224  Mo.  369,  123  S.  W. 
921,  and  Gushing  v.  Eichardson, 
143  Mo.  App.  608,  128  S.  W.  805. 

Failure  of  ordinance  to  fix  time 
for  completion  of  the  work  does 
not  render  ordinance  and  tax  bills 
void.  Jones  v.  Barber  Asphalt 
Paving  Co..  174  Mo.  App.  393, 
404,  160  S.  W.  276,  following  Jaicks 
v.  Middlesex  Inv.  Co.,  201  Mo.  Ill, 
98  8.  W.  759. 

Leaving  determination  of  time 
for  beginning  the  work  to  the  city 
engineer,  held  valid  against  con- 
tention it  was  delegation  of  legisla- 
tive power.  Fellows  v.  Dorsey,  171 
Mo.  App.  289,  157  S.  W.  995. 

Differences  and  disputes  and  es- 
timates to  be  settled  by  city  engi- 
neer in  charge,  held  valid  provi- 
sions. Mallory  v.  Olympia,  75 
Wash.  245,  134  Pac.  914. 

The  determination  of  the  com- 
pletion of  the  work,  and  the  sum 
of  materials  put  into  it  may  be 
committed  to  the  city  engineer. 
"It  is  not  contrary  to  public  policy, 
and  if  it  chose  thus  to  put  itself 
at  the  mercy,  so  to  speak,  of  the 
other  contracting  party's  servant. 
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Municipal  Cobpoeations. 


[§  1910 


The  contract,  it  is  true,  should  be  certain  and  dejSnite 
in  its  terms.** 

Unauthorized  *®  or  provisions  which  may  or  may  not 
be  legal,^°  are  usually  carefully  scrutinized  by  the  courts; 
e.  g.,  those  excluding  alien  labor,^^  requiring  union  labor 
exclusively,^^  fixing  and  regulating  hours  of  labor.^* 


it  had  a  right  to  do  so.  It  is  anal- 
ogous to  instances  where  one  per- 
son agrees  to  construct  a  certain 
piece  of  work  to  the  satisfaction 
-of  the  owner.  It  has  been  decided 
many  times  that  in  such  case  the 
owner  must  be  satisfied,  except  that 
he  cannot  withhold  his  satisfaction 
arbitrarily  or  fraudulently."  El- 
liott Contracting  Co.  v.  Seattle, 
88   Or.   150,   171  Pac.   760. 

Discrepancy  between  specifica- 
tions and  bid,  does  not  necessarily 
render  a  paving  contract  invalid. 
McG-ovem  v.  Chicago,  281  111.  264, 
118  N.  E.  3,  afarming  202  111.  App. 
13&;  Droppelman  v.  Seattle,  97 
Wash.  177, 166  Pac.  248. 

Acceptance  of  a  private  bond 
instead  of  one  from  a  surety  com- 
pany as  the  law  specified,  held  did 
not  invalidate  the  contract.  Pease 
V.  Payette,  26  Idaho  793,  147  Pac. 
290. 

48  In  soliciting  bids  ancf  entering 
into  contracts  for  general  repair 
work  of  streets,  statements  of  a  gen- 
eral character  as  to  conditions  will 
answer  if  it  is  not  practicable  to 
state  them  definitely.  Devlin  v. 
Jersey  City,  90  N.  J.  L.  318,  100 
Atl.  208. 

49  Arbitration  agreement  in  con- 
tract, held  unauthorized.  San  An- 
tonio V.  Eeed  (Tex.  Civ.  App.),  192 
S.  W.  549,  554. 

60  Provision  delegating  legisla- 
tive power,  or  authorizing  changes 
after   the   adoption   of    the   plans. 


invalidates  the  contract.  Gratz  v. 
Kirkwood,  182  Mo.  App.  581,  166 
S.  W.  319. 

Bond  to  indemnify  against  in- 
'  jury  to  others  exacted  of  the  con- 
tractor by  the  city  does  not  render 
the  contract  void.  Savage  v. 
Tampa,  64  Pla.  109,  59  So.  242, 
distinguishing  Anderson  v.  Puller, 
51  Fla.  380,  41  So.  684,  6  L.  E.  A. 
(N.  S.)  1026,  120  Am.  St.  Bep.  170, 
a  case  where  the  city  not  the  con- 
tractor, assumed  the  liability. 

Indemnification  of  city  for  in- 
juries to  third  persons  resulting 
from  contractor's  negligence  does 
not  contravene  public  policy.  He- 
man  Constr.  Co.  v.  St.  Louis,  256, 
Mo.  332,  165  S.  W.  1032,  following 
Breeden  v.  Frankford  Marine,  etc., 
Ins.  Co.,  220  Mo.  327,  427,  119  S. 
W.  576. 

61  Alien  labor  may  be  excluded 
from  working  on  public  improve- 
ments. People  v.  Crane,  214  N. 
T.  154,  108  N.  E.  427,  Ann.  Cas. 
1915B,  1254,  reversing  150  N.  T. 
S.    933,    165    App.   Div.   449. 

62  Contract  let  under  law  requir- 
ing work  of  public  improvements 
to  be  done  by  union  labor,  held 
void.  Wright  v.  Hoetor,  95  Neb. 
342,  145  isr.  W.  704,  146  N.  W. 
997. 

63  Limiting  hours  of  labor.  Mc- 
Parlane  v.  Mosier  &  Summers,  Wl 
N.  T.  S.  143,  79  Misc.  Bep.  460. 

Limiting  hours  of  labor  a  day 
except   in   emergency.     Malloy  v. 


§  1910]        Improvement  Contkact  :  Validity. 


7743 


Laws  frequently  prohibit  in  express  terms  the  letting 
of  contracts  for  specified  improvements  at  prices  in  ex- 
cess of  their  estimated  costs.^* 

Improvement  contracts  resulting  from  fraud  are  utter- 
ly void ;  *^  and  they  may  also  be  void  by  mutual  mistake.*® 

Interest  of  a  municipal  officer,  especially  a  member 
of  the  legislative  body,  who  participates  in  the  prelimi- 


Briareliff  Manor,  143  N.  Y.  S.  599, 
158  App.  Div.  456. 

Contract  under  law  fixing  and 
regulating  hours  of  labor,"  held 
valid.  Medina  v.  Title  Guaranty 
&  S.  Co.,  136  N.  Y.  S.  786,  152 
App.  Div.  307;  Barber  Asphalt 
Paving  Co.  v.  Bancroft,  167  Cal. 
185,  138  Pac.  742. 

84  State  ex  rel.  v.  Bates,  235 
Mo.  262,  283,  138  S.  W.  482;  Gratz 
V.  Kirkwood,  182  Mo.  App.  581, 
166   S.   W.   319. 

Contract  void  only  as  to  excess. 
Atlantic  Bitulithic  Co.  v.  Edge- 
wood,  76  W.  Va.  630,  87  S.  E. 
183. 

"The  purpose  of  an  estimate  is 
to  enable  a  city  acting  for  the 
property  owners  to  know  how  much 
they  arg  to  be  taxed  for  such 
improvements  and  also  to  limit  the 
power  of  a  city  within  reasonable 
bounds  in  the  exercise  of  its  power 
of  taxation  for  such  purposes.  The 
city  engineer  is  entrusted  with  the 
duty  of  making  such  estimates  be- 
cause of  his  superior  knowledge 
in  that  line  to  that  of  the  member 
of  the  city  council  or  the  board 
of  public  works.  While  the  law 
relating  to  cities  of  the  second 
class  does  not  in  express  terms 
prohibit  a  city  from  contracting 
for  a  price  not  in  excess  of  the 
estimated  costs,  and  such  a  con- 
tract would  not  be  void  for  that 
reason,  yet  we  believe  that  if  any 


city  should  disregard  the  estimate 
provided  for  and  contract  for 
street  improvements  in  excess  of 
the  estimated  cost  the  contract 
would  be  invalid  to  the  extent  ef 
such  excess.  This  construction  of 
the  law  would  be  fair  to  both 
the  contractor  and  taxpaying  prop- 
erty owner,  as  the  former  would 
receive  all  he  was  entitled  to  under 
a  lawful  contract  and  the  latter 
would  be  protected  from  the  mis- 
takes of  the  short  comings  of  the 
city  authorities."  Probert  v.  Gir- 
ard  Investment  Co.,  155  Mo.  App. 
344,  347,  137  S.  W.  41. 

SB  Contract  made  by  fraudulent 
combination  between  the  contrac- 
tor and  the  municipal  authorities 
is  utterly  void.  Lewis  v.  Philadel- 
phia, 235  Pa.  260,  84  Atl.  33. 

Buying  off  the  opposition  of  an 
alderman  renders  contract  void; 
it  cannot  be  ratified  by  the  city, 
and  ther'e  can  be  no  recovery  there- 
on. McMiUan  v.  Barber  Asphalt 
Paving  Co.,  151  Wis.  48,  138  N. 
W.  94. 

66  Fraud,  mutual  mistake,  and 
inadequacy  in  estimate.  Young  v. 
Holyoke,  225  Mass.  140,  114  N.  B. 
62. 

Contract  for  construction  of  a 
dam  and  storage  reservoir;  fraudu- 
lent representations;  mutual  and 
material  errors  of  fact.  Winston 
V.  Pittsfleld,  221  Mass.  356,  108 
N.  E.  1038. 
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nary  proceedings,  or  in  the  making  of  the  contract,  will 
ordinarily  render  the  contract  void.^' 

§  1911.    Provisions  affecting  the  cost  of  the  work." 

Prqvisions  requiring  the  contractor  in  doing  the  work 
to  exercise  ordinary  care  to  safeguard  the  public,™  mak- 
ing him  liable  for  defects  and  damages  to  sidewalks, 
sewers,  water  pipes,  etc.,®"  regulating  the  hours  of  labor," 
and  requiring  the  payment  of  the  prevailing  wage  in 
the  locality®^  have  been  sustained  against  the  conten- 
tion that  such  provisions  increased  the  cost  of  the  work. 


B7  Disqualification  of.  councilman 
who  voted  for  proceeding.  Graves 
V.  Griffin-O'Neil  &  Sons  (Tex. 
Civ.  App.),  189  S.  W.  778. 

Councilman  voted  for  ordinance 
providing  for  contract  was  inter- 
efeted,  held  contract  void.  Ganten- 
bein  v.  Pasco  (Wash.),  131  Pac. 
461. 

See  §  513,  ante;  §  513,  vol.  2, 
ante;  §  599,  ante;  §  599,  yol.  2, 
ante;  §  1252,  ante;  §  1252,  vol.  3, 
ante. 

68  Pro-visions  as  to  disposition  of 
waste  excavated  material  at  dis- 
cretion of  city  officer  in  charge, 
as  to  increasing  cost  of  work,  sus- 
tained. Hunt  V.  Manning,  24  Cal. 
App.  44,  140  Pae.  39,  42. 

Bid  exceeded  estimate,  but  error 
was  discovered  and  the  contract 
amount  was  within  the  limit,  held 
valid.  Hadlock  v.  Tucker,  93  Neb. 
510,  141  N.  W.  192. 

69  Mere  requirement  that  contrac- 
tor should  execute  a  bond  to  run 
three  years,  with  provision  that 
the  contractor  should  exercise  ordi- 
nary care  to  safeguard  the  public, 
held  not  to  render  contract  void  on 
ground  of  increasing  cost  of  work. 
Locke  V.  Cowan  (Cal.  App.),  168 
Pac.  387. 


A  stipulation  in  a  contract  for 
the  construction  of  a  sewer  to  in- 
demnify the  city  against  all  suits 
brought  on  account  of  injuries  sus- 
tained by  any  person  by  reason 
of  any  a!ct  of  the  contractor  or  its 
agents  "in  doing  the  work  *  *  * 
or  by  or  an  account  of  any  act  or 
omission  of  the  contractor,  its  serv- 
ants or  agents,  is  valid  *  »  * 
not  opposed  to  public  policy.  Ke- 
man  Construction  Co.  v.  St.  Louis, 
256  Mo.  332,  337,  165  S.  W.  1032; 
Breeden  v.  Prankford  Marine,  etc., 
Ins.  Co.,  220  Mo.  327,  427,  119  S. 
W.  576. 

60  The  contractor  was  so  bound 
under  the  law  without  such  provi- 
sion. Pease  v.  Payette,  26  Idaho 
793,  147  Pac.  290. 

61  Milwaukee  v.  Eaulf ,  164  Wis. 
172,  159  N.  W.  819;  Malette  v. 
Spokane,  '68  Wash.  578,  123  Pae. 
1005. 

62  Hours  of  labor  and  prevailing 
rate  of  wage  in  locality.  Evfen  v. 
Thompson-Starett ,  Co.,  208  K.  Y. 
245,  101  N.  E.  894,  affirming  135 
N.  Y.  S.  1110,  151  App.  Div.  923. 

Requiring  contractor  to  pa? 
stated  price  to  unskilled  labor,  be- 
ing the  current  wage  in  the  local- 
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§1912.    Same — gaarajity  of  work  and  stipulations  for 
repair.''* 

Municipal  charters  and  statutes  authorize  the  inclu- 
sion in  an  ordinance  for  the  construction  of  a  street 
pavement  a  provision  that  the  work  and  material  must 
be  guaranteed  and  kept  in  repair  by  the  contractor  doing 


ity,  held  valid.    Norria  v.  Lawton 
(Okl.),  148  Pac.  123. 

Fixing  a  minimum  wage  rate  for 
common  labor  on  public  improve- 
ment work,  and  limiting  hours, 
held  valid,  although  the  rate  was 
higher  than  the  prevailing  rate 
in  the  locality.  Malette  v.  Spo- 
kane, 77  Wash.  205,  137  Pac.  496, 
reversing  68  Wash.  578,  123  Pac. 
1005. 

63  Arkansas.  English  v.  Shelby, 
116  Ark.  212,  172  S.  W.  817;  Me- 
Clendon  v.  State,  129  Ark.  286,  195 
S.  W.  686. 

Florida.  Manley-Stearns  Const. 
Co.  V.  Miami  (Pla.),  75  So.  27. 

Illinois.  Conway  Co.  v.  Chicago, 
274  lU.  369,  113  N.  E.  703,  revers- 
ing 195  m.  App.  313. 

Indiana.  Barber  Asphalt  Pav. 
Co.  V.  Indianapolis,  52  Ind.  App. 
587,  101  N.  E.  31. 

Michigan.    Newberry  v.  Detroit, 
184  Mich.  188,  150  N.  W.  838,  840. 
Minnesota.      Steele     v.     Duluth, 
136  Minn.  288,  161  N.  W.  593. 

Missouri.  Collins  v.  A.  Jaicks 
Co.  (Mo.  1919),  214  S.  W.  391. 

New  York.  Cameron  -  Hawn 
Eealty  Co.  v.  Albany,  207  N.  Y. 
377,  101  N.  E.  162,  reversing  131 
N.  Y.  S.  1107,  146  App.  Div.  896; 
Uvalde  Contracting  Co.  v.  Mathew- 
son,  219  N.  Y.  286,  114  N.  B.  388, 
reversing  158  N.  Y.  S.  1133;  As- 
phalt Paving  &  Contr.  Co.  v.  New 
York,  134  N.  Y.  S.  433,  149  App. 


Div.  622;  New  York  v.  Continental 
Asphalt  P.  Co.,  148  N.  Y.  S.  436, 
163  App.  Div.  486;  Seneca  Falls 
V.  Botsoh,  149  N.  Y.  S.  320,  86 
Misc.  Rep.  481. 

Virginia.  Davis  v.  Newport 
News,  120  Va.  290,  91  S.  E.  136. 

United  States.  American  Bond- 
ing Co.  V.  Alcatraz  Const.  Co.,  202 
Fed.  483;  Barber  Asphalt  Pav.  Co. 
V.  St.  Paul,  224  Fed.  842,  138  C. 
C.  A.  558;  Hutchinson  v.  Kansas 
Bitulithie  Co.,  239  Fed.  659,  152 
C.  C.  A.  493. 

Time  specified  begins  to  run 
from  acceptance.  New  York  v.  In- 
terstate Pav.  Co.,  136  N.  Y.  S. 
195,  151  App.  Div.  714. 

Guarantee  pavement  would  en- 
dure ten  years,  valid.  Means  con- 
tractor would  keep  it  in  repair 
during  period.  Barber  Asphalt 
Paving  Co.  v.  Kansas  City  Hy- 
draulic P.  B.  Co.,  170  Mo.  App.  503, 
156  S.  W.  749. 

Guaranty  of  repair  work  on  con- 
struction of  sewer  under  water. 
MoGovern  v.  Salem,  214  Mass.  358, 
101  N.  E.  974. 

"The  provision  requiring  the 
road  to  be  maintained  for  ten  years 
is  not  improper.  It  is  meant  to  se- 
cure a  road  that  will  last  ten  years. 
It  is  not  a  case  of  ordinary  main- 
tenance or  'repair'  within  the 
meaning  of  the  statute."  Mueller 
V.  Hudson  County  Boulevard 
Comrs.,  87  N.  J.  L.  702,  94  Atl.  84. 
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the  work  for  a  term  of  years  to  be  specified  in  the  ordi- 
nance or  contract.^*  Under  such  provision,  it  has  been 
held,  the  city  has  no  power  to  contract  to  bind  itself  to 
employ  the  same  contractor  to  make  all  repairs  which 
may,  during  a  term  of  years  succeeding  the  completion 
of  street  paving  work,  become  necessary  from  causes 
having  no  connection  with  the  sufficiency,  character  or 
durability  of  the  completed  work,  and  to  pay  therefor 
the  same  price  per  unit  which  by  the  terms  of  the  con- 
tract was  to  be  paid  in  special  tax  bills  for  the  construc- 
tion.®* 


64  GUfillan  V.  Bartlesville  (Okl.), 
148  Pae.  1012;  Phillips  v.  Barthes- 
ville  (Okla.),  148  Pae.  1016;  Eohr 
V.  Craneer,  101  Kan.  222,  165  Pae. 
823. 

"Municipal  officers  who  in  con- 
tracting for  such  public  work, 
should  neglect  to  take  from  a  con- 
tractor some  kind  of  a  guarantee 
(jf  the  perfection  of  the  work  and 
materials,  would  be  derelict  in 
their  duty  and  unfitted  for  the 
trust  with  which  they  had  been 
invested.  The  kind  of.  gfuaranty 
should  be  left  to  their  discretion 
and  business  sense.  We  think  no 
wiser  or  more  adequate  provision 
for  securing  perfection  in  the  com- 
pleted work  could  be  devised  than 
that  of  requiring  the  contractor 
to  maintain  it  for  a  reasonable 
time  at  such  cost  as  would  com- 
pensate for  the  repair  necessary 
to  preserve  good  work  and  good 
material  from  becoming  imperfect 
from  natural  and  inavoidable 
causes."  Seaboard  National  Bank 
V.  Woesten,  147  Mo.  467,  48  S.  W. 
939,  48  L.  B.  A.  279.  On  this  case 
a  later  Missouri  decision  comments 
as  follows:  "This  seems  to  have 
been  practically  the  last  word  of 


this  court  upon  the  question,  and 
marks  the  boundary,  on  lines  most 
liberal  to  the  authority  of  the  city, 
of  its  charter  power  to  make  con- 
tracts for  the  future  maintenance 
of  its  streets  for  the  purpose  of  se- 
curing good  work  and  the  use  of 
good  material  in  their  construc- 
tion. It  has  been  followed  in  Bar- 
ber Asphalt  Pav.  Co.  v.  Bezel,  155 
Mo.  391,  56  S.  W.  449;  Barber  As- 
phalt Pav.  Co.  V.  French,  158  Mo. 
534,  58  S.  W.  934;  Barber  Asphalt 
Paving  Co.  v.  Munn,  185  Mo.  552, 
83  S.  W.  1062;  Bank  v.  Woesten, 
176  Mo.  49,  75  S.  W.  464;  Allen  v. 
Labsap,  188  Mo.  692,  87  S.  W. 
926."  Eyermann  v.  St.  Louis,  265 
Mo.  529,  542,  178  S.  W.  98,  L.  E. 
A.  1915F,  854. 

66  "This  is  the  first  case  that 
has  come  to  this  court  in  which  the 
attempt  has  been  made  to  hold 
the  city  to  the  performance  of  a 
contract  of  this  character.  In  the 
cases  cited  it  has  been  urged  that 
these  charter  provisions  should  re- 
ceive an  interpretation  favoring 
the  exercise  by  the  municipal  legis- 
lature of  the  broadest  powers  in 
the  performance  of  its  duties  with 
respect    to    the    construction   and 


§  1916]       Impbovbmbnt  Contbact  :  Estoppel. 
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§  1913.    One  contract  for  several  improvements.®® 
§  1915.    Unauthorized  and  void  contracts.®' 

§1916.    Estoppel.®" 

No  estoppel  should  be  adjudged  against  the  officers 
of  a  municipal  corporation  without  clear  and  unmistak- 


maintenance  of  its  streets,  and  ex- 
treme restiveness  has  sometimes 
ibeen  indicated  under  the  limita- 
tions' which  the  people  have  seen 
fit  to  impose  through  legislative 
enactment  or  -constitutional  char- 
ter} but  the  defendant  city  is  now 
here  strenuously  asking  the  protec- 
tion of  its  charter  against  its  own 
attempted  action  with  a  case  which 
strongly  illustrates  the  wisdom  of 
these  limitations.  We  have  no 
choice  but  to  extend  it,  and  must 
hold  the  contract  is  void  with  re- 
spect to  the  provision  invoked  in 
this  suit  as  being  against  the  plain 
provisions  of  this  charter."  Eyer- 
mann  v.  St.  Louis,  265  Mo.  529, 
542,  178  8.  W.  98,  L.  R.  A.  1915P, 
854. 

86  Wagoner  v.  LaGrande,  89  Or. 
192, 173  Pao.  305. 

67  No  recovery  on  void  contract. 
McGovern  v.  Boston,  229  Mass. 
394,  118  N.  E.  667;  Missoula  Street 
By.  Co.  V.  Missoula,  47  Mont.  85, 
130  Pae.  771;  Ward  v.  Kropf,  207 
N.  Y.  467,  101  N.  E.  469,  affirming 
127  N.  T.  S.  1148,  143  App.  Div. 
919. 

Void  contract,  burden  of  proof. 
Malloy  V.  BriarclifE  Manor,  143  N. 
Y.  S.  599,  158  App.  Div.  456. 

68  New  Castle  v.  Dingle,  185  Ind. 
626,  114  N.  E.  221,  224,  citing 
;  1916,  vol.  4,  ante. 

The  city  accepting  the  benefit 
of  work  done  at  its  request  in  ex- 


tending its  water  work  system, 
held  estopped  to  deny  validity  of 
the  contract  for  such  work.  Holmes 
V.  Chicago,  203  111.  App.  445,  448. 

Where  the  city  officers  make  a 
finding  that  a  petition  of  abutting 
property  owner  to  pave  a  street  is 
legally  sufficient  and  they  proceed 
with  the  improvement  the  con- 
tractor is  entitled  to  rely  on  that 
finding  and  make  a  contract  with 
the  city  and  proceed  with  his  un- 
dertaking. In  such  case  the  city  is 
estopped  to  deny  the  validity  of 
the  contract  or  its  liability  to  the 
contractor  for  the  pavement.  John 
Eitchie  &  Sons  v.  Wichita,  99  Kan. 
663,  163  Pac.  176,  following  Sleeper 
V.  Bullen,  6  Kan.  300,  307. 

A  city  is  not  estopped  from  ques- 
tioning the  sufficiency  of  the  work 
for  the  reason  that  its  inspector  and 
city  engineer  were  on  the  ground, 
saw  the  manner  in  which  the  work 
was  being  performed  and  permit- 
ted it  to  go  on,  where  by  the  con- 
tract the  city  reserved  not  only 
the  right  to  inspect  the  work  while 
it  was  in  progress  but  the  right  to 
make  claim  for  any  defective  work 
within  two  years  after  the  con- 
tract work  should  be  completed. 
The  purpose  of  this  was  to  protect 
the  city  against  any  incompetence 
or  negligence  on  the  part  of  its  in- 
spector. The  contractor  engaged 
in  the  work  knowing  that  his  fail- 
ure to  perform  the  work  properly 
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able  proof  of  acts  of  ratification  and  acquiescence,  per- 
formed within  the  scope  of  their  powers  and  duties.*' 

§  1918.    Contract  must  conform  to  law,  ordinance  or  or- 
der authorizing  the  improvement.''" 

§  1920.    Ratification  of  contract." 


would  not  be  excused  because  of 
the  failure  of  the  inspectors  to  see 
that  it  was  performed  according  to 
the  stipulations.  There  can  there- 
fore be  no  estoppel  within  the  time 
limited  from  the  fact  that  the 
work  of  inspection  was  indifferent- 
ly performed.  Baumgartner  v. 
Eenton,  96  ]f7ash.  588,  165  Pac.  484. 

69  Watts  V.  Levee  District,  164 
Mo.  App.  263,  282  et  seq.,  145 
S.  W.  129,  considering  estoppel 
against  officers  of  a  levee  district. 

Of  municipal  corporation,  held 
no  basis  for,  as  no  consent  ap- 
peared. Board  of  Public  Improve- 
ment Comrs.  v.  Galbraith,  123  Ark. 
619,  ^85  S.  W.  474. 

70  Clyde  v.  Moscow,  23  Idaho  592, 
131  Pac.  381;  Warner  v.  Ashland, 
154  Wis.  54,  142  N.  W.  513;  Boon- 
ville  V.  Stephens,  238  Mo.  339,  141 
S.  W.  1111;  Jones  v.  Barber  As- 
phalt Paving  Co.,  174  Mo.  App. 
393,  160  S.  W.  276;  McHugh  v. 
Taeoma,  76  Wash.  127,  135  Pac. 
1011. 

71  New  Castle  v.  Dingle,  185  Ind. 
626,  114  N.  E.  221,  224,  citing 
i  1920,  vol.  4,  ante. 

Authorized.  Eisensohmidt  v. 
Ader  '(Ky.  1919),  215  S.  W.  48. 

Contract  for  purchase  of  paving 
material.  Warren  Bros.  Co.  v. 
Boyle  (Cal.  App.),  183  Pac.  706. 

May  ratify  if  acta  are  within 
the  scope  of  the  corporate  powers. 


but  to  do  so  some  affirmative  aet 
must  be  taken.     Inaction  will  not 
answer.   American  Hardwood  Lum-  - 
ber  Co.  v.  Benton,  132  Ark.  41,  200 
S.  W.  276. 

A  contract  inherently  illegal 
cannot  be  ratified,  e.  g.,  where  a 
contractor  bought  off  the  opposi- 
tion of  an  alderman.  "The  rela- 
tion of  principal  and  agent  did 
not  exist  between  the  erring  alder- 
man and  the  city.  A  municipal 
corporation  cannot  condone  in  this 
way  illegalities  of  this  nature." 
McMillan  v.  Barber  Asphalt  Pav- 
ing Co.,  151  Wis.  48,  138  N.  W.  94, 
96. 

Eatification  of  sewer  construc- 
tion contract  precludes  objections 
thereto.  First  Nat.  Bk.  of  Em- 
metsburg,  157  Iowa  555,  138  N.  W. 
451. 

Municipal  officers  have  authority 
to  consent  to  change  in  work,  not- 
withstanding previous  consent  to 
change  as  provided  by  the  contract 
had  not  been  given.  Alsmeier  v. 
Adams  (Ind.  App.),  105  N.  B. 
1033. 

Mere  knowledge  by  conversation 
of  members  of  the  council  that  the 
mayor  had  contracted  with  the 
plaintiff  for  street  work  and  such 
work  was  being  done,  held  not  a 
ratification.  Venable  v.  Plummei- 
ville,  130  Ark.  447,  198  S.  W.  106. 
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§1921.    Modification.'* 

"It  is  a  general  principle  of  municipal  law  that  a 
municipal  corporation  having  the  power  to  make  a  con- 
tract can  deal  with  the  contract  in 'the  same  manner  as 
if  it  were  a  natural  person,  and  may  in  the  absence  of 
statutory  limitation,  change  or  modify  it  or  cancel  it  in 
the  same  manner"  as  it  might  originally  contract,  if  modi- 
fied by  the  municipal  officers  of  the  municipality  having 


72  Ee  Mayden,  156  Iowa  157,  135 
N.  W.  571;  Baltimore  v.  Clark,  128 
Md.  291,  97  Atl.  911;  Callan  v. 
Peek,  37  E.  I.  227,  91  Atl.  34. 

Must  be  authorized.  Bunting 
Bull  Co.  V.  Mt.  Vernon,  217  N.  Y. 
510,  112  N.  E.  442,  affirming  147 
N.  T.  S.  1101,  163  App.  Div.  856. 

City  reserved  right  to  make 
changes,  etc.  Geary  v.  New  Or- 
leans Board  of  Comrs.,  139  La. 
781,  72  So.  245. 

Beasonable  changes  only.  M«- 
Hugh  V.  Taeoma,  76  Wash.  127, 
135  Pac.  1011. 

After  a  valid  contract  is  made 
the  city  cannot  by  another  con- 
tract release  the  first  contractor 
from  performance.  Mclntyre  v. 
Lps  Angeles,  28  Cal.  App.  681,  139 
Pac.  240. 

Beseinding  of  contract  sustained 
where  contractor  bid  on  wrong 
plans  due  to  negligence  of  the  city 
engineer.  Joseph  Balaban  Co.  v. 
New  York,  149  N.  Y.  8.  954,  87 
Misc.  Eep.  312. 

Eight  to  abrogate  by  a,  later 
contract  denied,  where  latter  was 
unauthorized.  Graves  v.  M.  Grif- 
fin O'Neill  &  Sons  (Tex.  Civ.  App.), 
189  S.  W.  778. 

By  agreement,  sustained.  Board 
of  Improvement  Comrs.  v.  Gal- 
braith,  123  Ark.  619,  185  S.  W. 
'474,  477. 

8McQ.— 13 


Amendment  supplying  omission 
as  to  computation  to  conform  to 
the  real  agreement,  sustained.  Val- 
canite  Paving  Co.  v.  Philadelphia, 
252  Pa.  605,  87  Atl.  930,  distin- 
guishing Lewis  V.  Philadelphia, 
235  Pa.  260,  84  Atl.  33,  and  Smith 
V.  Philadelphia,  227  Pa.  423,  76 
Atl.  22.1. 

Modification  only  as  provided 
for  in  the  contract.  McHugh  v. 
Taeoma,  76  Wash.  127,  135  Pac. 
1011;  Mac  Arthur  Bros.  Co.  v.  New 
York,  164  N.  Y.  S.  753,  177  App. 
Div.  725. 

Additional  work.  E.  G.  Packard 
Co.  V.  New  York,  137  N.  Y.  S.  9, 
151  App.  Div.  941. 

Extra  work,  regrading.  Uvalde 
Asphalt  Paving  Co.  v.  New  York, 
138  N.  Y.  S.  1029,  154  App.  Div. 
112. 

Extra  work  due  to  change. 
Brobst  v.  Beading,  236  Pa.  627,  85 
Atl.  31. 

Modification  as  to  cost  author- 
ized. McGillivrae  v.  Bremerton, 
90  Wash.  605,  97  Atl.  930. 

Changes,  to  lessen  cost  of  work. 
Stover  V.  Springfield,  167  Mo.  App. 
328,  152  S.  W.  122. 

Substitution  of  different  maf;e- 
rial.  Brobst  v.  Beading,  2.36  Pa. 
627,  85  Atl.  31. 

Change  in  material  of  sidewalk. 
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authority  to  act  in  this  respect."  ''  "Such  modification, 
it  is  safe  to  assume,  may  he  lawfully  made  when  re- 
quired by  an  exigency  to  meet  a  situation  in  the  nature 
and  progress  of  the  work  that  was  neither  understood 
nor  contemplated  whein  the  contract  was  made."  "* 

As  a  broad  proposition,  the  power  of  a  municipality 
to  modify  a  public  improvement  contract  is  lodged  in 
the  body  or  officer  authorized  to  make  the  contract." 

§  1922.    Assignment.'^ 

§  1923.    Construction. 

The  judicial  judgments  show  plainly  that  public  im- 
provement contracts  are  construed  with  respect  to  their 


Stott  V.  Salt  Lake  City,  47  Utah 
113,  151  Pac.  988. 

As  to  use  of  large  size  of  stone, 
at  discretion  of  city  engineer  and 
aceep*ed.  Burton  v.  Euthland,  87' 
Vt.  224,  88  Atl.  729. 

Ordering  aqueduct  made  wider, 
binds  city  to  pay  therefor.  Barker 
V.  New  York,  242  Fed.  850,  155 
C.  0.  A.  126. 

Modification  as  to  manner  of 
payment  to  contractor  denied. 
Meaeham  Contracting  Co.  v.  Hop- 
kinsville,  164  Ky.  703,  176  S.  W. 
187. 

Modification  as  to  payment  by 
course  of  business  denied.  New 
York  V.  Third  National  Bank,  221 
Fed.  175,  137  C.  O.  A.  75. 

Whether  modified,  question  of 
fact.'  Carson  v.  Dawson,  129  Minn. 
543,  152  N.  W.  842. 

73  Atlantic  City  v.  Warren  Bros. 
Co.,  226  Fed.  372,  382,  141  C.  C.  A. 
202. 

74  Atlantic  City'  v.  Warren  Bros. 
Co.,  226  Fed.  372,  382,  141  C.  C. 
A.  202,  quoting  from  Bandolph  v. 
Post,  93  U.  S.  502,  23  L.  ed.  957. 


76  Atlantic  City  v.  Warren  Bros. 
Co.,  226  Fed.  372,  382,  141  C.  C.  A. 
202,  quoting  with  approval  from 
§  1921,  p.  4138,  vol.  4,  ante. 

Modification  to  be  approved  by 
council.  Maysville  v.  Davis,  166 
Ky.  555,  179  S.  W.  463. 

76  California.  Stanwood  v.  Car- 
son, 169  Cal.  640,  147  Pac.  562; 
Hoare  v.  Glann  (Cal.  App.),  175 
Pac.  701;  Los  Angeles  Stone  Go. 
V.  National  Surety  Co.,  178  Cal. 
247,  173  Pae.  79. 

Indiana.  State  v.  Aubry  (Ind. 
App.  1919),  124  N.  E.  709. 

Kentucky.  Louisville  Comrs.  v. 
Gates,  159  Ky.  391,  167  S.  W.  417. 

Oklahoma.  Chas.  T.  Derr  Const. 
Co.  V.  Gelruth,  29  Okl.  538,  120 
Pac.  253. 

S.  Carolina.  Spear  v.  GafEney 
Board  of  Public  Works,  99  S.  C. 
144,  82  S.  E.  1010. 

Washington.  Waldy  v.  Seattle, 
93  Wash.  407,  161  Pac.  65. 

Money  to  accrue  from  perform- 
ance of  the  contract  to  pay  mate- 
rialmen may  be  assigned.    Federal 
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subject-matter  and  the  language  employed  to  express 
their  purposes  in  like  manner  as  are  other  written  in- 
struments, the  object  being  in  each  instance,  of  course, 
to  ascertain  the  real  intention  of  the  parties.  Few  gen- 
eral rules  may  be  drawn  from  the  decisions.  The  sub- 
ject-matter, the  terms  used  to  state  the  agreement,  the 
circumstances  of  each  case,  and  the  practical  end  sought 
should  be  kept  in  mind.'''' 


Heating  Co.  v.  BufCalo,  163  N.  T. 
S.  336,  99  Misc.  Eep.  121. 

Piling  of  assignment  with  -officer 
is  not  always  required  to  validate 
it.  Re  Interstate  Paving  Co.,  197 
Fed.  371. 

Assignment  gives  right  to  re- 
cover sum  due  against  all  who 
have  not  prior  claim.  Independent 
School  Dist.  v.  Hall,  159  Iowa  607, 
140  N.  W.  855. 

Bond  to  secure  laborers  and  ma- 
terialmen inures  to  the  benefit  of 
assignee  of  contractor.  Hub  Hard- 
ware Co.  V.  Aetna  Accident  and 
Liability  Co.-(Cal.),  173  Cal.  81. 

Claim  of  assignee  who  advanced 
money  to  complete  the  work,  takes 
precedence  over  subsequently  filed 
Uens  of  materialmen.  C.  T.  Wil- 
lard  Co.  V.  New  York,  142  N.  T. 
S.  11,  81  Misc.  Eep.  48. 

Contractor  completing  work  aft- 
er assignee  had  abandoned  it;  ma- 
terial appropriated  by  contractor 
of  assignee  left  on  street,  ren- 
dered him  liable  therefor  to  as- 
signee. Hoare  v.  Glann  (Cal.),  168 
Pao.  346. 

Assignment  on  condition  that  as- 
signee would  first  pay  material- 
men, and  subcontractors  and  take 
balance,  held  right  of  assignee  was 
based  on  the  condition.  Wilson  v. 
rirst  National  Bank,  17  Cal.  App. 
390,  119  Pao.  957. 


Amounts  due  under  assignment 
made  prior  to  liens  for  labor  and 
material,  held  superior.  New  York 
V.  Third  National  Bank,  221  Fed. 
175,  137  C.  C.  A.  75. 

Allowed  on  acceptance  by  the 
city.  Subject  to  all  defenses 
against  contractor.  State  v.  In- 
dianapolis (Ind.  1919),  123  N.  E. 
405. 

Under  laws  of  Washington,  an 
assignment  by  contract  of  city 
warrants  to  a  bank  that  advanced 
money  to  pay  for  work  and  mate- 
rial, that  went  into  the  improve- 
ment, gives  the  bank  a  superior 
equity  to  that  the  contract's 
surety.  American  Surety  Co.  v. 
Bellingham  National  Bank,  254 
Fed.  54. 

See  §  1858,  post;  §  1958,  vol  4, 
ante. 

77  Provisions  in  sewer  contract 
to  indemnify  the  city  against  ac- 
tions for  injuries  due  to  contrac- 
tor's negligence.  Heman  Constr. 
Co.  V.  St.  Louis,  256  Mo.  332,  165 
S.  W.  1032. 

The  contractor  does  not  warrant 
the  sufficiency  of  plans  of  street 
grading  in  the  absence  of  stipula- 
tion in  the  contract  to  that  effect. 
In  such  case  the  warranty  is  made 
by  the  city.  Aberdeen  Constr.  Co. 
V.  Aberdeen,  84  Wash.  429,  147 
Pac.  214. 
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An  improvement  contract,  therefore,  is  |to  be  construed 


Contract  as  to  repairs,  when  and 
where  directed.  Uvalde  Contract- 
ing Co.  V.  New  York,  145  N.  Y.  S. 
604,  160  App.  Div.  284. 

Provision  as  to  correcting  im- 
perfect or  defective  work,  in  build- 
ing a  trunk  sewer.  McGpvern  v. 
Salem,  214  Mass.  358,  101  N.  E. 
974. 

Sewer  construction.  Baltimore 
v.  Clark,  129  Md.  291,  97  Atl.  911; 
Heman  Constr.  Co.  v.  St.  Louis,  256 
Mo.  332,  165  S.  W.  1032. 

,  Sewer  construction  to  be  paid 
for  by  the  cubic  yard,  determina- 
tion to  be  made  by  city  engineer. 
Baltimore  v.  M.  A.  Talbott  &  Co., 
120  Md.  354,  87  Atl.  941. 

Paving;  crushed  stone  "thor- 
oughly rolled  and  compact."  Ford 
V.  Cedar  Rapids  (la.),  168  N.  W. 
870. 

Street  paving;  quantity  of  work 
contractor  was  to  secure  to  do. 
Burke  v.  Board  of  Improvement, 
etc.,  120  Ark.  435,  17»  S.  W.  654,^ 
€57. 

Street  grading,  "embankment  in 
excess  of  excavation,"  and  "earth 
filling  furnished"  as  used  inter- 
changeably, as  determining  com- 
pensation of  contractor.  Mechan- 
ics' Bank  v.  New  York,  212  N.  Y. 
145,  105  N.  B.  971,  reversing  135 
N.  Y.  S.  978,  151  App.  Div.  87. 

Excavation.  "Surplus  earth," 
including  top  soil,  belonged  after 
it  was  excavated  and  ready  for  re- 
moval to  the  contractor,  under  par- 
ticular contract.  Long  Island  Con- 
tracting &  S.  Co.  V.  New  York,  204 
N.  Y.  73,  97  N.  E.  483,  reversing 
120  N.  Y.  S.  894,  136  App.  915. 

Excavation  of  bulkhead  line.   B. 


G.  Packard  Co.  v.  New  York,  137 
N.  Y.  S.  9,  151  App.  Div.  941.       ' 

Regulating  curbing  and  repair- 
ing, held  not  to  cover  substantial 
excavating.  Uvalde  Asphalt  Pav- 
ing Co.,  138  N.  Y.  S.  1029,  154  App. 
Div.  112. 

Lining  a  reservoir.  International 
Contract  Co.  v.  Seattle,  70  Wash. 
504,  127  Pae.  115. 

Contract  to  drill  and  equip  well 
for  a  town.  Diekerson  v.  Eldorado 
(Okl.),  166  Pae.  708. 

Removal  of  snow;  "actually  re- 
moved," "inside  measurements," 
as  to  payment  of  contractor. 
Sha'ughnessy  v.  New  York,  150  N. 
Y.  S.  805,  165  App.  Div.  444. 

Contract  to  lay  sewer  pipes,  lim- 
ited by  bid.  Beilly  v.  Wilkes- 
Barre,  258  Pa.  202,  101  Atl.  954. 

Repair  conduit  contract,  held  not 
to  include  damages  due  to'  city's 
negligence.  Moran  v.  Salt  Lake 
City  (Utah),  175  Pae.  701. 

Aqueduct  construction  contract 
as  involving  right  to  recover  pay- 
ment for  concrete  masonry,  which 
had  been  fixed  by  an  arbitrary 
line.  Barker  v.  New  York,  242 
I*ed.  350,  155  C.  C.  A.  126. 

Contract  for  extension  and  im- 
provement of  a  water  works  sys- 
tem. Pitt  Construction  Co.  v. 
Dayton,  237  Fed.  305. 

Where  measurement  lines  are 
changed  by  city  engineer,  new  lines 
control.  Barker  v.  New  York,  242 
Fed.  350,  155  C.  O.  A.  126. 

Test  of  pipe  guaranteed  to  stand 
city  test  and  to  be  satisfactory  to 
named  city  officer.  St.  Louis  v. 
Parker-Washington  Co.,  271  Mo. 
229,  196  8.  W.  767. 

Paving   contract    requiring    the 
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according  to  the  ordinary  and  usual  import  of  the  lan- 
guage in  which  it  is  expressed.''* 

The  words  and  tem^s  employed  therein  are  to  be  given 
their  usual  meaning.™ 

The  provision  of  the  contract  must  be  construed  as  a 
whole.'" 


city  to  pay  cash  for  work  in  front 
of  all  "unassessable"  property 
and  give  assessment  bills  for  the 
work  done  in  front  of  assessable 
property,  held  to  mean  that  "the 
city  must  pay  the  contractor  the 
amount  of  all  assessment  bills 
handed  to  him  whenever  it  devel- 
oped that  the  paving  covered  by 
such  bills  abut  on  unassessable 
property,  even  though  the  bill  ap- 
parently had  been  accepted  as  pay- 
ment." Vulcanite  Paving  Co.  v. 
Philadelphia,  252  Pa.  605,  97  Atl. 
930. 

Street  maintenance  contract. 
English  V.  Shelby,  116  Ark  212, 
172  S.  W.  817;  Manley-S teams 
Const.  Co.  V.  Miami  (Fla.),  75  So. 
27. 

Paving  contract  guaranty  for 
five  years,  held  defects  arising 
from  imperfect  doing  of  work  we're 
only  included.  New  Tork  v.  Brook- 
lyn Alcatraz  Asphalt  Co.,  147  N. 
T.  S.  840,  84  Misc.  Eep.  572. 

Paving  ten  year  maintenance 
contract  requiring  repairs  neces- 
sary from  natural  causes,  ordinary 
wear,  etc,  does  not  include  de- 
fects caused  by  tunneling  or  tear- 
ing up  by  other  contractors.  Troy 
V.  Fidelity  &  Deposit  Co.,  167  N. 
y.  S.  338,  180  App.  Div.  41. 

78  Heman  Constr.  Co.  v.  St. 
Louis,  256  Mo.  332,  165  S.  W. 
1032. 

78  "Bonds."  Jennings  V.  Pasco, 
82  Wash.  335,  144  Pac.  37. 


Pier  as  an  "appurtenance,"  in 
sewer  construction  contract.  Bal- 
timore V.  M.  A.  Talbott  &  Co.,  120 
Md.  354,  87  Atl.  941,  945. 

"Travel,"  as  employed  in  a 
statute,  in  prescribing  that  in  the 
construction  of  a  sewer  the  work 
should  not  unnecessarily  interfere 
with  travel,  held  to  embrace  travel 
by  street  car.  Public  Service  Ey. 
Co.  V.  Frazer,  89  N.  J.  Eq.  569, 
105  Atl.  387. 

Repairs;  to  keep  street  in  repair 
for  one  year  after  the  completion 
pf  the  paving.  Hutchinson  v.  Kan- 
sas Bitulithic  Co.,  239  Fed.  659, 
155  C.  C.  A.  493. 

Bepairs  of  injury  to  water  or 
gas  pipes  in  the  construction  of 
sewers  by  a  contractor,  held  lim- 
ited to  acts  of  contractor,  as  dis- 
tinguished from  defective  condi- 
tion of  pipes.  Baltimore  v.  M.  A. 
Talbott  &  Co.,  120  Md.  354,  87 
Atl.  941,  946,  947. 

"Unassessable  property,"  in  a 
paving  contract  wherein  a  city 
agreed  to  pay  for  work  in  front 
of  such  property.  Property  abut- 
ting on  property  already  paved, 
held  such  property.  Vulcanite 
Paving  Co.  v.  Philadelphia,  252 
Pa.  600,  97  Atl.  928,  252  Pa.  605, 
97  Atl.  930. 

80 "The  true  doctrine  is  that 
all  the  contract  must  be  taken  to- 
gether as  the  standard  the  parties 
have  devised  for  the  control  of 
their  relations  to  each  other."  El- 
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If  possible  a  contract  must  be  so  interpreted  as  to 
give  effect  to  all  of  its  provisions.  The  ^construction  of 
an  agreement  which,  gives  effect  to  the  manifest  intention 
of  the  parties  and  is  not  clearly  at  variance  with  the 
language  of  the  whole  instrument  should  be  adopted. 
"The  purpose  in  construing  all  contracts  is  to  ascertain 
the  intention  of  the  parties,  and  when  that  is  done  by 
a  general  survey  of  the  whole  w;riting,  such  intention 
cannot  be  defeated  by  the  language  in  any  one  part  of 
the  instrument  which,  standing  alone,  would  lead  to  a 
contrary  or  different  conclusion. ' '  ^^ 
■  The  meaning  of  doubtful  or  ambiguous  phrases  or 
terms  is  often  a  question  of  fact,^^  and  in  such  case  some- 
times the  construction  adopted  by  the  parties  themselves 
will  control,*^  and  sometimes  the  decision  of  the  munici- 
pal officer  in  charge  of  the  work  in  event  of  legitimate 
dispute  is  made  final  by  the  contract.** 

Like  the  ordinance  providing  for  the  improvement, 
the  contract  is  to  be  so  construed  as  to  sustain  its  validity 
when  the  language  will  permit.** 

§  1924.    Forfeiture  and  restoration.'* 

liott   Contracting  Co.  v.  Portland,  his   construetiou  final  in  event  of 

88  Or.  150,  171  Pae.  760,  762.  a  legitimate  dispute.     Jennings  v. 

81  Vulcanite  Paving  Co.  v.  Phil-  Pasco,  82  Wash.  335,  144  Pae.  37. 
adelphia,  239  Pa.  524,  86  Atl.  1086.  Although    the    city    engineer   in 

82  Douglass  &  Varnum  v.  Mor-  charge  has  power  to  approve  of 
risville,  89  Vt.  393,  95  Atl.  810;  all  materials  and  all  of  his  orders 
Kiebiirtz  v.  Seattle,  84  Wash.  196,  are  to  be  obeyed,  as  the  contract 
146  Pae.  400,  404.  provided,  subject  to  specifications, 

83Katz-Craig  Contracting  Co.  v.  this  does  not  preclude  judicial  in- 

Cozad,    101   Neb.    189,   162   N.   W.  vestigation,   since  the   engineer  is 

490.  not  made  a  sole  arbitrator.    Algate 

84  City  engineer  to  determine  all  v.  Lansing,  180  Mich.  484,  147  N. 

questions,  etc.    Baltimore  v.  M.  A.  W.  561. 

Talbott"&  Co.,  120  Md.  354,  87  Atl.  86Boonville  v.  Stephens,  238  Mo. 

941.  339,  141  S.  W.  1111. 

Where  the  meaning  is  suseepti-  86  New  York  v.   Third  National 

ble  of  two  constructions,  that  given  Bank,  221  Fed.  175,  137   C.   C.  A. 

to  it  by  the  city  engineer  is  eon-  75;  Irelan  v.  Portland  (Or.  1919), 

trolling  under   a  contract  making  179  Pae.  286. 
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b.  Performance. 
§  1925.    Substantial  performance  sufficient." 

"Substantial  performance  of  a  contract  (street  pav- 
ing) is  substantial  justice,  where  no  damage  is  suffered 
by  failure  to  perform  literally. ' '  '* 

Substantial  performance,  of  course,  depends  upon  the 
circumstances  and  the  work  under  the  contract  of  the 
particular  improvement,*^  and  this  is  often  a  mixed  ques- 
tion of  law  and  fact  *"  to  be  determined  in  the  first  in- 


STPaxton  V.  Bonaer,  1721  Mo. 
App.  479,  157  S.  W.  986;  Meyers 
V.  Wood,  173  Mo.  App.  564,  158 
S.  W.  909;  Mueller  v.  Vancouver, 
81  Wash.  384,  142  Pac.  868. 

"This  court  has  frequently  held 
that  if  the  improvement  as  con- 
structed complied  substantially 
with  the  original  ordinance  that 
is  all  that  is  required."  Geneseo 
V.  Schultz,  257  111.  273,  100  N.  E. 
926. 

"It  is  undoubtedly  the  tendency 
of  the  decisions  in  this  state  to 
uphold  the  validity  of  tax  bills 
where  the  facts  will  permit  the 
court  to  say  there  has  been  a  sub- 
stantial performance  of  the  work 
under  the  contract."  Springfield 
V.  Baxter,  180  Mo.  App.  40,  165 
S.  W.  366,  368. 

88  Transfer  Eealty  Co.  v.  Supe- 
rior, 157  Wis.  587,  147  N.  W.  1051, 
1053. 

88Alsmeier  v.  Adams  (Ind. 
App.  1914),  105  N.  E.  1033;  Wills 
V.  Burbank,  182  Mo.  App.  68,  167 
S.  W.  608;  Maryville  v.  Cox,  181 
Mo.  App.  254,  259,  260,  167' S.  W. 
1166;  Trimble  v.  Stewart,  168  Mo. 
App.  276,  153  S.  W.  1086;  Gratz 
v.  Kirkwood,  165  Mo.  App.  196, 
145  S.  W.  870. 

Slight  variations  in  thickness  of 


pavement;  held  notwithstanding, 
there  was  a  substantial  compliance. 
Be  Apple,  161  Iowa  314,  142  N.  W. 
1021,   1023,    1024. 

In  substance  strict  compliance 
with  the  law  existed.  Property 
owners  have  had  fair  opportunity 
to  be  heard  and  no  one  has  been 
misled.  Slight  variance  from  the 
letter  of  the  law  is  not  important. 
Webb  City  v.  Aylor,  163  Mo.  App. 
155,  147  S.  W.  214. 

' '  Mere  irregularities  in  the  meth- 
od of  carrying  on  the  work  will 
not  be  IsufScient  to  release  the 
property  owners  from  tne  obliga- 
tion of  paying  their  assessments." 
Hendry  v.  Salem,  64  Or.  152,  129 
Pac.    531. 

Slight  deviations  from  the  con- 
tract in  minor  matters  will  be  dis- 
regarded where  the  "evidence 
tends  to  show  that  as  a  net  result 
the  property  holders  have  as  good 
and  substantial  a  street  as  they 
would  have  had  in  the  event,  a 
strict  and  literal  compliance  with 
the  contract.  There  was  a  sub- 
stantial compliance  with  the  plans 
and  specifications."  Hendry  v. 
Salem,  64  Or.  152,  129  Pac.  531. 

90  Be  Mayden,  156  Iowa  157,  135 
N.   W.   571,   572. 
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stance  by  the  appropriate  authorities  under  the  applicable 
law,®^  subject,  it  is  true,  to  judicial  review.'^  It  has  beeu 
said  that  substantial  performance,  as  defined  by  the 
cases,  permits  only  such  omissions  or  deviations  from  the 
contract  as  are  inadvertent  or  unintentional,  not  due  to 
bad  faith,  which  do  not  impair  the  structure  as  a  whole 
and  which  are  remedial  withput  doing  material  damage 
to  other  parts  of  the  improvement  in  tearing  up  and 
reconstructing,  and  which  may  without  injustice  be  com- 
pensated by  deductions  from  the  contract  price." 

On  the  other  hand,  strict  compliance  with  the  terms 
of  the  contract  finds  support  in  judicial  expressions.^* 


91  Board  of  public  works  has  au- 
thority to  decide  "whether  there 
has  been  substantial  performance, 
because  substantial  performance  is 
performance. ' '  Transfer  Realty 
Co.  V.  Superior,  157  Wis.  587,  147 
N.  W.  1051,  1053. 

92  Board  of  local  improvements 
or  court  to  decide  whether  the  im- 
provement, as  constructed,  con- 
forms substantially  to  the  ordi- 
nance. Price  V.  Board  of  Local 
Improvements,  266  III.  299,  107  N. 
B.  611,  afarming  187  111.  App.  629. 

93  Littell  V.  Webster  County,  155 
Iowa  206,  215,  131  N.  W.  691,  694; 
Henry  v.  Jons,  164  Iowa  366,  145 
N.  W.  909;  Ee  Apple,  161  Iowa 
322,  142  N.  W.  1021;  Wingert  v. 
Tipton,  134  Iowa  97,  108  N.  W. 
1035,   111  N.  W.   432. 

94  "A  contractor  should  be  held 
to  a  strict  compliance  with  the 
terms  of  the  contract  in  the  doing 
of  all  work  according  to  the  terms 
of  the  contract  as  illumined  and 
explained  by  the  maps,  drawings, 
plans  and  specifications.  The  eon- 
tractor  should  take  every  reason- 
able precaution  to  advise  himself 
as  to  what  he  is  undertaking  and 


as  to  what  he  is  reasonably  ex- 
pected to  do."  Leary  v.  Water- 
vliet,  160  N.  Y.  S.  1042,  97  Misc. 
Eep.  127. 

Street  paving  contracts  "ought 
to  be  strictly  complied  with,  per- 
haps more  so  than  under  the  rules 
heretofore  announced  by  the  court. 
•  •  *  It  is  well  known  that  in 
many  instances  improvements  of 
this  character  are  not  well  per- 
formed, and  the  contract  and 
specifications  are  substantially 
ignored,  at  least  in  many  parti- 
culars, and  then  the  doctrine  that 
there  has  been  substantial  com- 
pliance is  invoked.  To  use  an 
inelegant  expression,  but  one  in 
more  or  less  common  use  at  this 
time,  the  contractor  simply  does 
enough  work  to  try  to  'get  by' 
under  the  rule  of  substantial  per- 
formance. •  •  *  As  a  matter 
of  common  honesty,  such  contracts 
ought  to  be  strictly  complied  with 
and  performed,  and  the  city  au- 
thorities should  see  to  it  that  it  is 
so."  Atkinson  v.  Webster  City, 
177  Iowa  659,  158  N.  W.  473,  480, 
481. 
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§  1926.    Defective  performance.^* 

§  1927.    Same— waiver  of  defects.^* 

§  1928.    Excuse  for  defective  work  or  non-performance." 

§  1929.    Acceptance  of  work  by  municipality— effect. 

Judicial  decisions  generally  hold  that  when  work  has 
been  duly  accepted  by  the  proper  municipal  authorities, 
and  there  is  no  evidence  of  fraud,  collusion,  bad  faith 
or  palpable  errors,  such  acceptance  is  usually  conclusive 
that  the  work  was  performed  according  to  the  require- 
ments of  the  contract.'^  At  least,  the  decision  of  mu- 
nicipal authorities  in  good  faith  as  to  whether  there  has 


96  Inland  Const.  Co.  v.  Eeetor, 
133  Ark.  277,  202  S.  W.  712;  St. 
George  Contracting  Co.  v.  New 
York,  205  N.  Y.  121,  98  N.  E. 
387,  reversing  128  N.  Y.  S.  393, 
143  App.  Div.  554;  SnoufEer  &  Ford 
V.  "^ipton,  161  Iowa  223,  142  N.  W. 
97;  Wright  v.  Taeoma,  87  Wash. 
334,  151  Pae.  837. 

Eefusal  to  do  the  work  on  notice 
and  request.  Eeilly  v.  New  York, 
156  N.  Y.  S.  529,  170  App.  Div. 
754. 

Contractor  wilfully  violated  and 
refused  to  comply  with  the  con- 
tract. Mallory  v.  Olympia,  75 
Wash.  245,  134  Pac.  914,  916. 

Deduction  from  tax  bill  author- 
ized when  work  was  not  completed 
as  required.  Maryville  v.  Cox,  181 
Mo.  App.  254,  263,  167  S.  W.  1166. 

96  Atlantic  City  v.  Warren  Bros. 
Co.,  226  Fed.  372,  141  C.  C.  A.  202. 

By  acceptance  of  work.  Re 
Apple,  161  Iowa  314,  142  N.  W. 
1021. 

Eight  to  waive  or  excuse  failure 
to  perform  as  required  by  contract 
denied  after  the  completion  of  the 
work.    Board  of  Improvements,  etc. 


V.  Galbraith,  123  Ark.  619,  185  S. 
W.  474. 

97  Wright  v.  Taeoma,  87  Wash. 
334,  151  Pac.  837;  Eeilly  v.  New 
York,  156  N.  Y.  S.  529,  170  App. 
Div.  754;  Douglass  &  Varnum  v. 
MorriBville,  89  Vt.  393,  95  Atl. 
810. 

Due  to  city.  St.  George  Con- 
tracting Co.  V.  New  York,  205  N. 
Y.  121,  98  N.  E.  387,  reversing  128 
N.  Y.  8.  393,  143  App.  Div.  554. 

98  California.  Barber  Asphalt 
Paving  Co.  v.  Jurgens,  170  Cal. 
273,  149  Pac.  560. 

Illinois.  McGovern  v.  Chicago, 
281  111.  264,  118  N.  E.  3,  affirming 
202  111.  App.  139. 

Indiana.  Alsmeier  v.  Adams 
(Ind  App.),  105  N.  E.  1033,  1044, 
citing   §  1929,  vol.  4,  ante. 

Kentucky.  Denton  v.  Carey- 
Reed  Co.,  169  Ky.  54,  183  S.  W. 
262,  followed  in  Henderson  v. 
Carey-Eeed  Co.,  180  Ky.  449,  202 
S.  W.  882;  Maysville  v.  Davis,  166 
Ky.  555,  179  S.  W.  463,  468;  Eussell 
V.  Whitt,  161  Ky.  187,  170  S.  W. 
609;  Creekmore  v.  Central  Constr. 
Co.,  157  Ky.  336,  163  S.  W.   194, 
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been  a  substantial  performance  is  quasi  judicial,  and 
binding  on  all  persons  affected  thereby,  and  may  be  set 
aside  by  the  courts  only  in  case  of  fraud  or  substantial 
error.'* 

But  some  cases  hold  that  acceptance  constitutes  prima 
facie  evidence  only  that  the  work  has  been  substantially 
perfoi:med.^ 

Undoubtedly  the  departure  from  the  specifications  may 
be  so  great  as  to  suggest  or  raise  an  inference  of  fraud 
or  palpable  error  ^  which  would  present  an  illustration 


following  Lovelace  v.  Little,  147 
Ky.  137,  143  S.  W.  1031. 

Louisiana.  De  Bidder  v.  Lewis, 
139  La.  903,  72  So.  447;  Shreve- 
port  V.  Chatwin,  139  La.  ^31,  71 
So.  791. 

Nebraska.  Katz-Craig  Construct- 
ing Co.  V.  Cozad,  101  Neb.  189,  162 
N.  W.  490.' 

Oregon.  Hendry  v.  Salem,  64  Or. 
152,  129  Pac.  531;  Lawrence  v. 
Portland,  85  Or.  586,  167  Pac. 
587. 

Utah.  Stott  V.  Salt  Lake  City, 
47  Utah  113,  129,  130,  151  Pac. 
988,  993,  quoting  with  approval 
part  of  §  1929,  vol.  4,  ante. 

Wisconsin.  Transfer  Eealty  Co. 
V.  Superior,  157  Wis.  587,  147  N. 
W.  1051. 

Acceptance  may  be  attack  for 
fraud.  Woodruff  Place  v.  Gorman, 
179  Ind.  1,  100  N.  E.  296. 

City  must  pay  for.  Warren  Bros. 
Co.  V.  Boyle  (Cal.  App.),  183  Pac. 
706. 

Power  to  determine  all  questions 
as  to  performance,  acceptance  con- 
cludes all  parties.  Hutchinson  v. 
Spokane,  72  Wash.  56,  129  Pac. 
892. 

See  §  1938,  post. 

"It  is  well  settled  that,  in  the 
absence    of   fraud,    an    acceptance 


of  a  public  improvement  by  the 
governing  body,  or  by  the  party 
authorized  by  the  charter,  ordi- 
nance or  contract  to  accept  it  is 
conclusive  on  both  parties.",  More- 
house V.  Edmonds,  70  Wash.  152, 
126  Pac.  419. 

99  State  V.  Indianapolis  (Ind. 
1919),  123  N.  E.  405,  408. 

1  Acceptance  by  city  engineer, 
as  per  contract,  make  a  prima  facie 
case  that  the  specifications  and  re- 
quirements have  been  complied 
with.  If  city  denies  it  must  show 
the  failure  and  to  what  extent. 
Charlotte  v.  Atlantic  Bitulithic  Co., 
228  Fed.  456,  463,  143  C.  C.  A. 
438,  approving  Jefferson  Hotel  Co. 
V.  Brumbaugh,  168  Ted.  867,  94  C. 
C.  A.  279. 

Acceptance  of  sewer  in  particular 
case,  held  not  binding  on  com- 
plaining property  owners .  Als- 
meier  v.  Adams  (Ind.  App.),  105 
N.  E.  1033,  1044,  citing  §  1929, 
vol.  4,  ante. 

Determination  by  city  engineer 
of  amount  of  work  performed 
which  is  papably  erroneous  on  its 
face  will  be  rejected.  State  v. 
Seattle,  93  Wash.  593,  161  Pac. 
478. 

2 "  It  may  be  conceded  that  a 
city    engineer's    act    in    approving 
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of  the  municipality  having  contracted  for  one  thing  and 
accepted  another.  In  such  case  the  right  to  judicial  in- 
vestigation indubitably  exists.^ 

Acceptance  of  uncompleted  work,  of  course,  is  not 
binding.* 

Acceptance,  moreover,  is  not  a  waiver  of  latent  de- 
fects of  which  the  municipality  was  ignorant  at  the  time 
or  which  may  thereafter  appear.  To  constitute  a  waiver 
the  acceptance  must  be  under  such  circumstances  as  to 
show  that  the  party  accepting  knew,  or  ought  to  have 
known,  that  the  contract  was  not  fully  performed.* 

The  acceptance  by  the  municipality  and  payment  of 
the  contract  price,  "where  the  work  is  not  done  in  ac- 
cordance with  the  contract,  made  without  knowledge  of 
the  defects  complained  of,  such  defects  not  being  dis- 


an  improvement  of  the  character 
under  consideration  (street  paving) 
when  done  in  good  faith  and  with 
due  regard  to  the  rights  of  the 
abutting  owner  will  be  conclusive 
as  against  all  attacks  dependent 
upon  matters  of  judgment  and  hon- 
est differences  of  opinion  as  to 
the  character  of  the  work;  but  it 
ought  not  to  be  so  held,  we  think, 
where  the  departures  from  speci- 
fication are  so  great  as  to  amount 
to  an  inference  of  fraud,  or  to 
constitute  the  work  done  substan- 
tially a  different  work  from  that 
contracted  for."  Rudolph  S.  Blome 
V.  Herd  (Tex.  Civ.  App.),  185  S. 
W.  53,  58. 

3  The  fact  that  the  city  ac- 
cepted the  work  in  opposition  to 
the  opinion  of  some  of  the  property 
owners  would  not  amount  to  a 
fraud,  where  there  had  been  a  sub- 
stantial compliance  with  the  con- 
tract. "At  best  there  would  be 
but  a  difference  of  opinion."  The 
council  having  a  discretion  in  such 


matters  and  the  right  to  decide, 
courts  could  not  review  their  con- 
duct, unless,  as  Mr.  Cooley  says  in 
his  work  on  Taxation  (2ud  Ed.,  p. 
671)  the  authorities  had  contracted 
for  one  thing  and  accepted  an- 
other, or,  as  was  said  in  the  case 
of  Haisch  v.  Seattle,  10  Wash.  435, 
38  Pac.  1131,  the  defects  in  the 
work  were  so  open  and  notorious 
that  the  city  must  be  presumed  to 
have  taken  notice  of  the  non-ful- 
fillment of  the  contract  on  the 
part  of  the  contractor."  MueUer 
v.  Vancouver,  81  Wash.  384,  142 
Pac.  868. 

4  Acceptance  of  sewer  construc- 
tion work  as  complete  is  not  bind- 
ing on  property  owners  where  to 
complete  it,  it  is  necessary  to  ce- 
ment the  joints  in  order  to  make 
it  serviceable,  and  this  should  be 
required  to  be  done  before  accept- 
ing the  work.  Alsmeier  v.  Adams 
(Ind.  App.),  105  N.  E.  1033,  1044, 
citing   §  1929,  vol.  4,  ante. 

6  Seaside  v.  Bandies  (Or.  1919), 
180  Pac.  319,  324. 
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coverable  by  an  ordinary  inspection,  will  not  be  construed 
as  a  waiver  or  an  estoppel  to  claim  damages  for  such 
defects  upon  discovery  thereof,"^ 

§  1930.    Same — ^what  is  acceptance.' 

§  1931.    Delay  and  waiver  of  damages  therefor.' 


eSealside  v.  Bandies   (Or.  1919), 
180  Pao.  319,  325. 
7  See    §1938,    post;    §1938,    vol. 

4,  ante;  Alsmeier  v.  Adams   (Ind. 
App.),  105  N.  E.   1033. 

What  constitutes  acceptance  by 
council.  Denny-Eenton  Clay  & 
Coal  Co.  V.  National  Surety  Co.,  93 
Wash.  103,  160  Pae.  1. 

Action  to  enjoin  acceptance 
where  personnel  of  council  changed. 
Lovelace  v.  Little,  147  Ky.  137, 143 

5.  W.  1031. 

Acceptance  of  work,  e.  g.,  con- 
struction of  aseptic  tank,  by  res- 
olution instead  of  by  ordinance, 
held  good.  iSchueler  v.  Kirkwood, 
191  Mo.  App.  575,  177  S.  W.  760. 

Acceptance  with  information  of 
the  real  facts  by  the  proper  city 
officer  is  binding.  "Personal 
knowledge  on  his  part  of  the  de- 
tails of  the  work  carried  on  under 
the  eye  of  an  inspector  was  not 
requisite  to  a  valid  acceptance." 
Burton  v.  Rutland,  87  Vt.  224,  88 
Atl.  729. 

SStanwood  v.  Carson,  169  Cal. 
640,  147  Pac.  652;  Eitchie  v. 
Topeka,  91  Kan.  615,  138  Pac.  618; 
Wright  v.  Tacoma,  87  Wash.  534, 
151  Pae.  837;  Dietrich  v.  Seattle, 
95  Wash.  654,  164  Pac.  251. 

Delay  due  to  contractor,  not 
excusable.  Droppelman  v.  Seattle, 
97  Wash.  177,  166  Pac.  248. 

Waiver    of    delay.     Washington 


Paving  Co.  v.  Tacoma,  78  Wash. 
282,  138  Pac.  870. 

No  waiver  of  time  limit.  Chester 
V.  National  Surety  Co.,  91  S.  C. 
17,  74  S.  E.  37;  Eitchie  v.  Topeka, 
91  Kan.  615,  138  Pac.  618,  620. 

The  mere  fact  that  the  con- 
tractor was  ordered  to  complete  the 
work  shortly  before  or  after  the 
expiration  of  the  time  for  its  com- 
pletion, held  under  the  circum- 
stances of  the  particular  case,  in- 
sufficient to  show  a  waiver  by  the 
city  of  its  rights  to  damages  for 
delay.  Egorf  v.  York,  246  Pa. 
455,  92  Atl.  695. 

City  allowed  work  to  proceed  and 
treated  the  contract  as  in  force. 
Douglass  &  Varnum  v.  Morrisville, 
89  Vt.  393,  95  Atl.  810,  824,  825. 

A  contractor  to  protect  himself 
from  delay  due  to  change  of  speci- 
fications, is  compelledi  to  assert  his 
claim  at  the  time  of  the  change. 
Ryan  v.  New  York,  16  N.  Y.  S. 
575,  179  App.  Div.  181. 

Damages  for  delay.  Burke  v. 
Board  of  Improvements,  etc.,  120 
Ark.  435,  179  S.  W.  654. 

Damages  for  delay  under  par- 
ticular facts.  Eyan  v.  New  York, 
143  N.  Y.  S.  974,  159  App.  Div. 
105. 

Damages  denied  for  delay  under 
circumstances.  Burke  v.  Board  of 
Improvement,  120  Ark.  435,  179 
S.  W.  654. 
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§  1932.    Effect  of  partial  performance.^ 

§  1933.    Time  as  essence  of  the  contract.^" 

Whether  time  is  of  the  essence  of  a  contract  is  ordi- 
narily to  be  determined  by  the  construction  of  the  con- 
tract in  the  light  of  the  settled  principles  of  law  upon 
that  subject.  The  intention  of  the  parties  should  pre- 
vail." 

§  1934.    Right  to  abandon  or  annul  contract.^^ 


Delays  caused  in  part  by  both 
parties.  There  was  a  change  in 
plans  after  which  the  contractor 
had  a  reasonable  time  in  which  to 
complete  the  work.  "The  stipu- 
lated damages  were  for  final  com- 
pletion delayed,  and  are  not  assess- 
able for  a  reasonable  time  after 
the  delay  caused  by  the  defendant 
(city)  had  ceased."  Leopold  v. 
New  York,  171  N.  T.  S.  524,  526, 
184  App.  Div.  244. 

The  city  engineer  in  charge  is 
without  authority  to  determine  a 
claim  for  damages  due  to  delay,  in 
the  absence  of  a  contract  provi- 
sion so  authorizing.  Euch  v.  York, 
233  Pa.  36,  81  Atl.  891. 

9  Wright  V.  Tacoma,  87  Wash. 
334,  151  Pac.  837. 

lOMidtown  Contracting  Co.  v. 
Goldsticker,  150  N.  Y.  S.  805,  165 
App.  Div.  444;  Probert  v.  Girard 
Investment  Co.,  155  Mo.  App.  344, 
348,  137  8.  W.  41. 

No  time  fixed  for  beginning  of 
work.  Jones  v.  Barber  Asphalt 
Paving  Co.,  174  Mo.  App.  393,  160 
S.  W.  276. 

Contract  may  leave  to  city  en- 
gineer time  for  beginning  of  street 
work.  Fellows  v.  Dorsey,  171  Mo. 
App.  289,  157  S.  W.  995. 


Where  no  time  is  fixed  for  the 
completion  of  the  work  by  the 
ordinance  or  the  notice  to  con- 
tractors, a  time  limit  fixed  by  the 
contract  is  not  of  the  essence,  but 
meant  that  the  work  should  be 
completed  within  a  reasonable  time. 
Koch  v.  Shepherd  (Mo.  App.),  193 
S.  W.  601,  following  Allen  v.  Lab- 
sap,  188  Mo.  692,  87  S.  W.  926,  3, 
Ann.  Cas.  306;  Hund  BacklifEe, 
192  Mo.  325,  91  S.  W.  500;  Paxton 
V.  Bouner,  172  Mo.  App.  479,  157 
S.  W.  986. 

If  time  is  of  the  essence,  there 
can  be  no  recovery  on  a  quantum 
meruit  where  the  contractor  fails 
to  prosecute  the  worl^  and  the  con- 
tract is  terminated  as  provided 
therein.  Midtown  Contracting  Co. 
V.  Goldsticker,  150  N.  Y.  S.  805, 
165  App.  Div.  444. 

11  Chester  v.  National  Surety  Co., 
91  S.  C.  17,  74  S.  E.  37. 

18  Welles  V.  Portuguese  Ameri- 
can Bank,  215  Ted.  81;  New  York 
V.  Third  National  Bank,  221  Fed. 
175,  137  C.  C.  A.  75. 

City  may  reserve  right  to  cancel 
on  default  of  contractor.  Federal 
Heating  Co.  v.  Buffalo,  163  N.  Y. 
S.   336,   343,   99  Misc.   Rep.   121. 

Eight    of    city    to    suspend    the" 
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§  1935.    Extension  of  time  for  performance.^* 

§  1936.    Completion    by    municipality    of    abandoned 
work." 


whole  OT  any  part  of  the  work. 
Eeilly  v.  New  Yort,  156  N.  Y.  S. 
529,   170   App.  Div.  754. 

Failure  to  prosecute  the  work, 
the  eity  having  reserved  the  right 
to  cancel,  resulted  in  termination 
as  contract  stipulated  on  certi- 
ficate of  the  architect.  Midtown 
Contracting  Co.  v.  Goldsticfcer,  150 
N.  Y.  S.  805,  165  App.  Div.  444. 

What  constitutes  abandonment  of 
public  improvement.  Manley  v. 
Marshfield,  88  Or.  482,  172  Pae. 
488. 

Working  men  on  contract  more 
than  eight  hours  a  day  in  viola- 
tion of  labor  law  as  ground  of 
cancellation  of  contract.  McFar- 
lane  v.  Hosier  &  Summers,  141  N. 
Y.  S.  143,  79  Misc.  Eep.  460. 

IS  Gunn  V.  Shewalter  (Mo.  App.), 
176  S.  W.  484;  Coatsworth  Lum- 
ber Co.  V.  Owen,  186  Mo.  App. 
543,  551-554,  172  S.  W.  436;  Pax- 
ton  V.  Bonner,  172  Mo.  App.  479, 
157  S.  W.  986. 

Extension  of  time  cannot  be 
made  before  the  contract  for  the 
improvement  is  made,  although 
power  to  extend  the  time  for  good 
cause  shown  was  to  be  a  stipula- 
tion in  the  contract  as  stated  in 
the  notice  to  bidders.  Mayes  v. 
Adair  County  (Mo.),  194  S.  W.  58. 

Extension  should  be  made  within 
the  time  the  wort  should  be  done. 
Barber  Asphalt  Paving  Co.  v.  Kan- 
sas City  Hydraulic  Press  Brick  Co., 
170  Mo.  App.  503,  156  S.  W.  749. 

Long  delay  renders  tax  bills  void. 
G-ilsonite  Constr.  Co.  v.  Field,  157 
Mo.  App.  577,   138  S.   W.   676. 


Reasonable  extension  of  time 
may  be  given  where  the  time  of 
completion  is  provided  by  the  con- 
•traet.  Hubbell  Son  &  Co.  v.  Des 
Moines,  168  Iowa  418,  150  N.  W. 
701,  703. 

After  time  limit  expired  work 
was  continued,  completed  and  ac- 
cepted, held  observance  of  the  con- 
tract. Washington  Paving  Co.  v. 
Tacoma,  78  Wash.  292,  138  Pao. 
870. 

Fxtension  of  additional  time  for 
supplying  municipal  lighting  by 
resolution,  held  not  an  extension 
or  amendment  of  the  franchise. 
Portsmouth  v.  Portsmouth  &  Nor- 
folk Corp.  (Va.),  95  S.  E.  278. 

Authorized  by  resolution,  minor 
irregularities  will  not  render  void. 
Stanwood  v.  Carson,  169  Cal.  640, 
147  Pac.  562. 

Usually  by  ordinance.  Barber 
Asphalt  Paving  Co.  v.  Hayward, 
248  Mo.  280,  154  S.  W.   140. 

What  is  not  extension.  Chester 
V.  National  Surety  Co.,  91  S.  C.  17, 
74  8.  B.  87. 

Extension  waiver,  etc.  Cushing 
V.  Bullock,  151  Mo.  App.  281. 

M  American  Metal  Ceiling  Co.  v. 
New  Hyde  Park  Fire  Dist.  154 
N.  Y.  S.  661,  91  Misc.  Eep.  236; 
Poe  &  Co.  V.  Brevard  (N.  C),  94 
S.  E.  420;  J.  Jacob  Shannon  &  Co. 
V.  Lancaster,  233  Pa.  194,  82  Atl. 
55. 

Contracts  permit  eity  to  com- 
plete work  where  contractor  fails 
at  the  expense  of  the 'contractor  or 
to  cancel  the  contract  and  seek 
to  recover  damages.    Federal  Heat- 
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§  1937.    Rights  of  third  persons." 


ing  Co.  V.  Buffalo,  163  N.  T.  S. 
336,  343,  99  Misc.  Bep.   121. 

Measure  of  damages  is  the  cost 
of  completing  the  contract.  In- 
land Const.  Co.  V.  Rector,  133  Ark. 
277,  202  S.  W.  712,  714. 

Damages  measured  by  the 
amount  required  to  complete  the 
work.  "To  make  the  city  whole 
it  may  upon  a  satisfactory  showing 
recover  whatever  amount  is  neces- 
sary in  excess  of  the  contract 
price  to  complete  the  work  after 
its  abandonment  by  the  contractor. 
Proof  of  performance  by  the  city 
of  the  uncompleted  work  does  not 
constitute  a  condition  precedent  to 
its  right  of  recovery."  Kennett 
V.  Katz  Const.  Co.  (Mo.),  202  S.  W. 
558,  561. 

Where  there  is  not  a  cancellation 
of  the  contract,  but  a  termination 
of  the  contractor's  employment, 
the  cost  of  completing  the  work 
by  the  city  may  be  deducted  from 
the  contract  price.  E.  F.  Keating 
Co.  V.  New  York,  146  N.  T.  S.  222, 
84  Misc.  Eep.  561. 

The  surety  company  at  the  re- 
quest of  the  city  completed  the 
contract.  A  reasonable  price  may 
be  paid  therefor.  City  on  default 
was  authorized  by  the  contract 
to  complete  the  work  and  to  de- 
duct the  cost  from  the  contract 
price,  and  even  in  the  absence  of 
this  provision  it  would  have  had 
the  right  to  recoupment.  Powers 
Eegulator  Co.  v.  L.  W.  Taylor  & 
Co.,  225  Mass.  292,  114  N.  E.  356, 
following  Hunter  v.  Boston,  218 
Mass.  535,  106  N.  E.  145;  Noroross 
Bros.  V.  Vose,  199  Mass.  81,  94, 
95,  85  N.  E.  468. 

16  Damage  claims.     Injury   done 


by  contractor,  city  not  liable.  T. 
B.  Jones  &  Co.  v.  Ferro  Concrete 
Const.  Co.,  154  Ky.  47,  156  S.  W. 
1060. 

City's  omission  to  enforce  the 
penalty  of  the  contract  or  to  compel 
the  contractor  to  proceed  is  not 
actionable  in  behalf  of  an  abutting 
property  owner.  Bumham  v.  Mil- 
waukee, 155  Wis.  90,  143  N.  W. 
1067,  1070. 

Independent  contractor:  city  not 
liable  for  debts  of.  Wilson  v. 
Nelson  (Okl.),  153  Pac.  1179,  1181. 

"Subcontractor"  included  in  a 
bond  given  by  the  contractor  to 
pay  for  all  labor  and  materials, 
such  bond  is  not  only  to  protect 
the  city  but  all  persons  who  supply 
labor  and  materials.  New  York 
Coatinental  J.  P.  Co.  v.  Kenosha, 
167  Wis.  371,  167  N.  W.  451. 

Materialman.  Right  to  amount 
reserved  by  city  by  agreement  with 
contractor.  Spear  v.  GafEney  Board 
of  Public  Works,  99  S.  C.  144,  82 
S.  E.  1010. 

Contractor  gave  bond,  but  it  con- 
tained no  condition  requiring  the 
contractor  to  pay  for  any  labor 
or  materials  furnished  to  him. 
Materialman  brought  suit  in  the 
name  of  the  town  for  materials 
furnished.  Held,  would  not  lie. 
Grantville  v.  Fidelity  &  Deposit 
Co.,  139  Ga.  53,  76  S.  E.  575. 

Suit  against  municipality  on 
ground  it  had  neglected  to  require 
bond,  etc.,  held  would  not  lie.  It 
was  duty  of  materialman  to  know 
whether  city  had  taken  necessary 
bond.  Woodward  Lumber  Co.  v. 
Grantville,  13  Ga.  App.  405,  79  S. 
E.  221. 

Statutes      render      municipality 
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§  1938.    Certificate  of  approval  of  work," 

In  the  absence  of  fraud,  mistake,  bad  faith,  arbitrari- 
ness, caprice  or  other  like  invalidating  circumstances, 
it  is  generally  held  that  the  report  of  the  engineer  or 
architect,  or  other  person  in  charge  is  conclusive  upon 
the-  parties  that  the  improvements  were  made  and  com- 
pleted according  to  the  terms  of  the  contract.^' 


liable  to  materialmen  on  failure 
to  require  a  sufficient  bond  to  se- 
cure them.  McMullen  Lumber  Co. 
y.  Pine  Island,  119  Minn.  60,  137 
N.  W.  192;  Gate  City  Lumber  Co. 
V.  Montesano,  67  Wash.  594,  122 
Pac.  26;  Hambach  v.  Ward,  69 
Wash.  351,  125  Pac.  140;  Crab 
Creek  Lumber  Co.  v.  Othello,  81 
Wash.  52y  142  Pac.  429;  American 
Mills  Co.  V.  Montesano,  63  Wash. 
683,  116  Pac.  257. 

City  retained  sum  to  settle  claims 
for  material.  Bond  was  given  by 
contractor.  Held,  where  sum  re- 
tained by  city  was  insufficient  to 
pay  material  ,claims,  surety  was 
not  liable  for  balance  to  laborers 
and  materialmen.  Hunter  v.  Bos- 
ton, 218  Mass.  535,  106  N.  E.  145. 

An  ordinance  compelled  contrac- 
tor to  show  settlements  for  all 
labor  and  materials,  etc.,  and  on 
failure  to  make  such  showing,  the 
city  was  required  to  retain  enough 
from  the  sum  due  the  contractor 
to  pay  such  unpaid  or  unsecured 
claims.  A  materialman  brought 
suit  in  I  equity  asking  for  a  claim 
in  the  nature  of  a  lieu  on  the 
fund  in  the  hands  of  the  city  which 
was  denied.  Lombard  Governor  Co. 
V.  Baltimore,  121  Md.  303,  88  Atl. 
140. 

Materialmen  cannot  fix  a  lien 
upon  public  works  due  them  for 
material  furnished  in  the  construc- 


tion of  such  works  under  the  Texas 
law.  General  Bonding  &  Casualty 
Ins.  Co.  V.  Dallas  (Tex.  Civ.  App.), 
175  S.  W.  1098. 

One  lending  money  to  complete, 
an  improvement  cannot  claim  to 
be  a  materialmen;  neither  can  be 
claim  by  subrogation  the  rights 
of  materialmen  solely  upon  the 
ground  that  the  money  loaned  was 
used  to  pay  such  claims,  laon 
Bonding  &  Surety  Co.  v.  First 
State  Bank  (Tex.  Civ.  App.),  194 
S.  W.  1012. 

Failure  of  city  to  exact  a  bond 
in  a  grade  separation  improvement 
to  protect  laborers,  mechanics,  ma- 
terialmen and  subcontractors  does 
not  render  the  city  liable  to  a 
subcontractor  since  the  city  in  re- 
quiring the  work  to  be  done  was 
exercising  its  undoubted  police 
power  and  not  the  power  of  con- 
tract. Dixon  V.  Parker,  Moran  & 
Parker,  102  Wash.  101,  172  Pac. 
856. 

16  Charlotte  v.  Atlantic  Bitulithie 
Co.,  228  Fed.  456,  143  C.  C.  A.  38; 
Herdman  v.  State,  6  Boyoe  (Del.) 
96  Atl.  199;  Baltimore  v.  Poe 
(Md.),  104  Atl.  360;  Price  v.  Board 
of  Local  Improvements,  266  HI. 
299,  107  N.  E.  611,  affirming  187 
HI.  App.  629;  E.  G.  Packard  Co. 
v.  New  York,  137  N.  Y.  S.  9,  151 
App.  Div.  941. 

17  Dennis  v.  Williamina,   80  Or. 
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It  is  uniformly  held  that  it  is  the  duty  of  an  architect 
or  an  engineer  or  other  person  who  has  been  selected 
by  the  parties  to  a  contract  to  detide  when  the  contract 
has  been  completed,  and  to  exercise  discretion  and  de- 
termine all  other  questions  touching  the  materials  and 
performance  of  the  work,  to  exercise  his  honest  judg- 


486,  157  Pac.  799,  803,  citing 
§  1938,  vol.  4,  ante;  Gray  y.  Cotton, 
166  Cal.  130,  134  Pae.  1145;  Balti- 
more V.  Clark,  128  Md.  291,  97  Atl. 
911,  917;  Baumgartner  v.  Benton, 
96  Wash.  588,  165  Pac.  484;  Mallory 
V.  Olympia,  75  Wash.  245,  134  Pae. 
914,  916;  State  v.  Coleman,  71 
Wash.  15,  127  Pac.  568. 

Decision  of  engineer,  held  final 
where  coniract  so  provided.  Schnei- 
der V.  Ann  Arbor,  195  Mich.  599, 
162  N.  W.  110. 

Decision  of  officer  as  to  non- 
payment -for  certain  work,  held 
binding  on  contractor.  Barker  v. 
New  York,  242  Fed.  350,  155  C.  C. 
A.   126. 

Certificate  of  street  superintend- 
ent, held  conclusive  where  prop- 
erty owner  neglected  to  appeal 
to  the  legislative  board  of  the 
municipality.  McLaughlin  v.  Knob- 
loch,  161  Cal.  676,  120  Pac.  27,  29. 

Engineer  was  made  the  arbiter 
of  all  controversies  arising  from 
claimed  ambiguities  in  the  excava- 
tion work.  His  certificate  held 
conclusive  unless  his  interpretation 
of  the  terms  of  the  contract  was 
palpably  erroneous.  Mechanics ' 
Bank  v.  New  York,  135  N.  Y.  S. 
978,  151  App.  Div.  87. 

The  grading  contract  provided ' 
that  the  chief  of  the  bureau  of 
highway^  shall  in  all  cases  decide 
every  question  which  may  arise 
relative  to  the  performance  of  the 
contract,  and  such  estimate  and 
8  McQ.— 15 


decision  shall  be  final  and  con- 
clusive, and  shall  be  a  condition 
precedent  to  the  right  of  the  con- 
tractor to  receive  any  money  un- 
der the  contract.  This  provision 
was  held  binding.  McHugh  v. 
Philadelphia,  62  Pa.  Super.  Ct.  550. 

' '  There  being  no  finding  of  fraud 
it  follows  that  the  certificate  of 
the  engineer  and  approval  of  the 
council  are  binding,  and  close  the 
question  so  far  as  the  amount  to 
be  paid  for  the  work  is  concerned. ' ' 
McGillivrae  v.  Bremerton,  90  Wash. 
394,  156  Pae.  23,  approving  More- 
house V.  Edmonds,  70  Wash.  152, 
155,  126  Pac.  419;  State  ex  rel. 
Murphy  v.  Coleman,  71  Wash.  15, 
22,  127  Pac.  568;  Hutchinson  v. 
Spokane,  72  Wafh.  56,  60,  129 
Pac.  892. 

Whether  there  has  been  a  com- 
pliance with  the  specifications  as 
to  material,  determined  by  the 
engineer  in  charge,  is  not  con- 
clusive but  may  be  reviewed  by 
the  courts.  Algate  v.  Lansing,  180 
Mich.  484,  147  N.  W.  561. 

Under  the  Illinois  Local  Improve- 
ment Act,  as  concerns  all  questions 
of  fact  subject  to  investigation  at 
a  hearing  in  the  county  court, 
such  court's  judgment  of  finding 
and  approving  the  certificate  of  the 
completion  of  the  work  is  con- 
clusive and  not  reviewable.  Nitsche 
V.  Chicago,  280  111.  268,  117  N. 
E.  500. 


7766 


Municipal  Coepobations. 


[§  1941 


ment  on  the  matters  submitted  to  him.  He  carmot  arbi- 
trarily or  capriciously  or  in  bad  faith  refuse  to  certify 
to  the  truth  and  thus  prevent  a  party  from  having  the 
compensation  which  he  has  earned." 

§  1939.    Same — ^what  officer  to  give  certificate." 
§  1940.    Same — necessity  for  certificate.'^'' 
§  1941.    Same — suffidency  of  certificate." 


18  Morehouse  v.  Edmonds,  70 
Wash.  152,  126  Pac.  419. 

The  eommissioner  of  public 
works  of  the  municipality  given 
power  to  determine  whether  the 
work  was  done  in  accordance  with 
the  contract,  etc.  Chicago  v.  Ag- 
new,  264  111.  288,  106  N.  E.  252, 
reversing   182   111.   App.   499. 

Where  estimate  of  engineer  is 
not  made  in  good  faith,  of  course, 
it  is  not  binding.  Ritchie  v,  To- 
peka,  91  Kan.  615,  138  Pac.  618. 

Certificate  of  engineer  wUl  not 
bind  contractor  where  the  engineer 
is  mistaken  in  his  construction  and 
application  of  the  law.  Croton 
Falls  Construction  Co.  v.  New  York, 
154  N.  Y.  S.  76,  168  App.  Div. 
261. 

19  California  Portland  Cement 
Co.  v.  Boone   (Cal.),  183  Pac.  447. 

Engineer.  Willson  &  Adams  Co. 
V.  Mack  Paving  &  Construction 
Co.,  138  N.  Y.  S.  407,  78  Misc.  Rep. 
441. 

The  board  of  local  improvements 
of  the  city.  Price  v.  Board  of 
Local  Improvements,  266  111.  299, 
107  N.  E.  611,  affirming  187  111. 
App.  629. 

20  Certiflcate  necessary.  Price  v. 
Board  of  Local  Improvements,  266 
111.  299,  107  N.  E.  611,  affirming 
187  111.  App.  629;   R.  G.  Packard 


Co.  V.  New  York,  137  N.  Y.  S. 
9,  151  App.  Div.  941. 

By  terms  of  the  contract,  en- 
gineer was  to  decide  all  question 
aa  to  the  work  and  when  the  eon- 
tractor  was  to  be  paid;  his  decision 
held  final  and  a  condition  tp  pay- 
ment. Croton  Falls  Construction 
Co.  V.  New  York,  154  N.  Y.  S. 
76,  168  App.  Div.  261. 

Certificate  and  report  of  engi- 
neer to  go  to  council  who  pass  on 
acceptance  of  work.  McGillivrae 
V.  Bremerton,  90  Wash.  394,  156 
Pac.  23;  State  v.  Coleman,  71 
Wash.  15,  127  Pac.  568. 

"There  can  be  no  doubt  of  the 
validity  of  a  provision  in  a  eon- 
tract  for  work  that  the  amount  to 
be  paid  shall  be  determined  by 
the  estimate  or  certificate  of  an 
engineer  or  other  person  agreed 
upon."  Gray  v.  Cotton,  166  Cal. 
130,  134  Pac.  1145,  1147. 

21  North  Chicago  v..  McHugh, 
289  111.  121,  124  N.  E.  372. 

Estimate  of  engineer,  sufficiency. 
Gratz  V.  Kirkwood,  165  Mo.  App. 
196,  145  S.  W.  870. 

Amount,  quality  and  acceptabil- 
ity of  work  as  determined,  held 
binding  on  subcontractor  where 
contract  so  prescribed.  Hughes  v. 
Model  Stoker  Co.,  124  Md.  283,  92 
Atl.   845. 

See  §  1938,  ante. 
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c.  Payment  for  work. 

§  1942.    Liability  of  municipality  to  contractor. 

The  rights  and  remedies  of  the  contractor,  and  the 
liability  of  the  municipality,  and  the  defenses  available 
will  depend,  of  course,  on  the  facts  and  conditions  of 
each  case  as  presented,  in  the  light  of  the  contract  in- 
volved and  the  applicable  local  law.*^ 


22  Colorado.  Colorado  Springs  v. 
Coray,  25  Colo.  App.  469,  139  Pae. 
1031. 

Georgia.  Decatur  v.  Jaudon,  136 
6a.  854,  72  S.  E.  351. 

Illinois.  Price  v.  Elgin,  25T  111. 
63,  100  N.  E.  133;  Parker-Wash- 
ington Co.  V.  Chicago,  267  HI.  136, 
107  N.  E.  872,  affirming  185  111. 
App.  237. 

Indiana.  Jordan  v.  Lpgansport, 
178  Ind.  629,  99  N.  E.  1061;  In- 
dianapolis v.  American  Const.  Co., 

176  Ind.  510,  96  N.  E.  608;  Wood- 
ruff Place  V.  Gorman,  : —  Ind.  — , 
100  N.  E.  296. 

Iowa.  Gilerest  &  Co.  v.  Des 
Moines,  157  Iowa  525,  137  N.  W. 
1072. 

Kentucky.  L.  W.  Hancock  Co. 
V.  Mt.  Sterling,  170  Ky.  207,  185 
S.  W.  856. 

Michigan.  Algate  v.  Lansing, 
180  Mich.  484,  147  N.  W.  561. 

Missouri.  Municipal  Securities 
Corp.  V.  Kansas  City,  265  Mo.  252, 

177  S.  W.  856;  Likes  v.  EoUa,  184 
Mo.  App.  296,  167  S.  W.  645. 

Maryland.  Baltimore  v.  J.  A. 
Kinlein  &  Co.,  118  Md.  336,  84 
Atl.  483. 

New  York.  Croton  Falls  Constr. 
Co.  V.  New  York,  154  N.  Y.  S.  76, 
168  App.  Div.  261;  Long  Island 
Contracting  &  Supply  Co.  v.  New 
York,  204  N.  Y.  73,  97  N.  E.  483. 


Oregon.  Hayden  v.  Astoria,  84 
Or.  205,  164  Pac.  729;  Manerud 
V.  Eugene,  62  Or.  196,  124  Pac. 
662. 

Pennsylvania.  Cunningham  v. 
Philadelphia,  245  Pa.  181,!  91  Atl. 
233. 

Virginia.  Biehmond  v.  Burton, 
115  Va.  206,  78  S.  E.  560. 

Washington.  Jahn  Contracting 
Co.  V.  Seattle,  100  Wash.  166,  170 
Pac.  549. 

United  States.  Charlotte  v.  At- 
lantic Bitulithie  Cq.,  228  Fed.  456, 
143  C.  C.  A.  38;  New  York  v. 
Third  National  Bank,  221  Fed. 
175,  137  C.  C.  A.  75. 

Sewage  pumping  station.  Bal- 
timore V.  Poe  (Md.),  104  Atl.  360. 

Under  statutes,  municipal  cor- 
porations held  not  liable  for  cer- 
tain improvements,  as  sewer  con- 
struction. Johnson  v.  McKenna, 
171  Ky.  380,  188  S.  W.  480. 

City  held  not  liable  on  contract 
for  planting  trees  because  of  lack, 
of  power  to  make  such  contract 
and  the  contractor  was  held  bound 
with  notice  of  the  city's  limita- 
tions. Under  the  -  law  applicable 
the  expense  of  planting  shade  trees 
in  the  streets  and  avenues  must  be 
paid  by  the  owner  of  the  property 
in  the  same  manner  that  the  ex- 
penses of  sidewalks  are  provideii 
for,  namely,  payment  by  the  indi- 
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§  1943.    Same — default  or  neglect  of  municipality.*' 

On  the  question  of  the  general  liability  of  a  munici- 


vidual  owner  and  not  by  the  mu- 
nieipality.  New  Butler  v.  Tucker 
(Okla.),  153  Pac.  628. 

May  recover  the  contract  price, 
irrespective  of  minor  irregulari- 
ties. Schueler  v.  Kirkwood,  191 
Mo.  App.  575,  177  S.  "W.  760. 

Not  liable  for  work  done  outside 
of  contract,  e.  g.,  removing  rock 
which  fell  outside  of  lines  fixed 
by  contract.  Barker  v.  New  York, 
242  Fed.  350,  155  C.  C.  A.  126. 

Waterworks  system  constructed 
as  required  by  plans  and  specifica- 
tions supplied  ep^gineer,  municipal- 
ity held  liable.  Stonewall  v. 
Stone,  207  Fed.  540,  125  C.  0.  A. 
139. 

City  cannot  evade  payment 
where  the  work  has  been  per- 
formed agreeably  to  the  provisions 
of  the  contract  to  the  satisfaction 
of  the  designated  municipal  officer. 
McGovern  v.  Chicago,  281  111.  264, 
118  N.  E.  3,  affirming  202  111.  App. 
139. 

Sewer  construction;  breach  of 
contract  by  contractor.  Eeilly  v. 
New  York,  156  N.  Y.  S.  529,  177 
App.  Div.   754. 

Liability  of  city  to  contractor 
for  its  failure  to  do  its  duty  under 
the  contract,  in  action  to  recover 
for  breach  of  contract.  New  Castle 
V.  Dingle,  185  Ind.  626,  114  N.  E. 
221,  223,  citing  §  1942,  vol.  4,  ante. 

Suit  to  enforce  an  equitable  lien, 
denied.  Topeka  v.  Federal  Union 
Surety  Co.,  213  Fed.  958,  130  0. 
C.  A.  364. 

Action  to  enforce  claims  of  ma- 
terialmen and  laborers  against 
sum  due  a  contractor,  held  by  the 


city.  Hunter  v.  Boston,  218  Mass. 
535,  106  N.  E.  145. 

Action  by  materialman  who  fur- 
,  nished  material  to  the  contractor 
against  the  city.  Crab  Cxeek  Lum- 
ber Co.  V.  Othello,  81  "Wash.  52, 
142  Pac.  429. 

Counterclaim  of  city  for  failure 
of  contractor  to  pay  for  labor  and 
materials.  New  York  Continental 
Jewel  Filtration  Co.  v.  Kenosha, 
167  Wis.  371,  167  N.  W.  451. 

Set  off  as  damages  for  failure  to 
complete  the  works  in  time.  Bgolf 
V.  York,  246  Pa.  455,  92  Atl.  695. 

Damages  for  delay.  Eyan  v. 
New  York,  166  N.  Y.  8.  575,  179 
App.  Div.  181. 

Accounting  in  suit  on  paving 
contract,  where  the  town  com- 
pleted the  work.  Poe  &  Co.  v. 
Brevard,  174  N.  0.  711,  94  S.  E. 
420. 

Defense  that  contractor  had 
wilfully  and  fraudulently  refused 
and  neglected  to  comply  with  his 
contract  in  specified  particulars 
and  had  abandoned  the  same  be- 
fore its  completion.  Mallory  v. 
Olympia,  75  Wash.  245,  134  Pac. 
914. 

Limitation  bars  contractor 's 
claim.  Salfisberg  v.  Western 
Springs,  189  111.  App.  328. 

Limitation  bar  equitable  relief 
in  a  United  States  Court.  Bene- 
dict V.  New  York,  247  Fed.  758. 

Counterclaim  by  city  for  delay 
in  completing  purification  plant. 
C.  T.  Willard  Co.  v.  New  York,  142 
N.  Y.  S.   11. 

23  New  Castle  v.  Dingle,  185  Ind. 
626,    114    N.    E.    221,    223,    citing 
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pality  for  the  payment  of  obligations  payable  from  spe- 
cial assessments  there  is  conflict  in  the  decisions.  Irre- 
spective of  the  formulation  of  certain  general  rules,  the 
determination  is  controlled  by  local  legislation,  the  con- 
tract, and  the  special  facts.  If  the  work  is  to  be  paid 
by  special  assessments  and  the  municipality  fails  to  make 
lawful  assessments,  although  it  has  full  power  to  do  so, 
the  contract  price  of  the  improvements,  it  has  been  held, 
may  be  enforced  against  the  city.''*. 

So  failure  to  create  an  improvement  district  prior  to 
beginning  the  improvement,  as  required,  where  such  re- 
quirement is  jurisdictional,  it  was  held,  rendered  the  city 
liable  on  improvement  warrants  issued  by  it  in  payment 
for  street  grading.^* 

If  the  payment  is  to  be  solely  by  special  assessments 
levied  on  property  benefited  and  the  municipality  is  not 
to  be  liable  in  any  event,  unauthorized  action  by  the 
council  in  allowing  rebates  and  reducing  the  legal  rate 
of  interest  which  results  in  a  shortage  to  pay  for  the 
improvement,  it  has  been  held,  will  not  render  the  city 
liable  for  the  delinquent  amount.^® 

It  is  settled  doctrine  in  Oregon  that,  where  the  ex- 
pense for  street  improvements  is  to  be  paid  through  as- 
sessments upon  abutting  property  and  the  municipality 
fails  to  observe  the  requirements  of  its  charter  in  mak- 
hxg  the  assessments,  or  is  guilty  of  unreasonable  delay 
in  enforcing  essential  provisions  with  reference  thereto, 
or  in  collecting  or  paying  over  the  funds,  the  contractor 
has  a  right  of  action  against  the  municipality  arising, 
ex  delicto,  for  the  damages  sustained,  wherein  the  amount 

§  1943,  vol.  4,  ante;  Jonas  v.  "West  Zi  Oklahoma    City    v.    Orthwein, 

Palm    Beach    (Fla.),    79    So.    438;  258  Fed.  (C.  C.  A.)  190,  195. 

St.  George  Contracting  Co.  v.  New  25  Merchants    National   Bank   v. 

York,  205  N.  T.  121,  98  N.  B.  387,  Devils  Lake   (N.  D.  1919),  173  N. 

reversing    128    N.    T.   S.    393,    143  W.  748. 

App.   Div.    554;;    Spearin   v.   New  26  Mackenzie  v.  Anadarko   (Okl. 

York,  164  N.  T.  S.  789,  178  App.  1918),  178  Pac.  483. 

Div.  898;  Mechanics'  Bank  v  New 

York,  149  N.  T.  S.  784,  164  App. 

Div.  128. 
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due  under  his  contract,  -with  interest,  is  the  measure  of 
recovery;  and  this  notwithstanding  a  provision  in  the 
contract  that  he  shall  look  for  payment  only  to  the  par- 
ticular fund  to  be  raised  through  the  special  assessment.^'' 
The  Supreme  Court  of  Iowa  is  committed  to  a  like 
doctrine.^'  The  rule,  it  has  been  held,  is  inapplicable 
to  render  the  municipality  liable  for  the  improvement 
where  the  ordinance  therefor  was  passed  in  violation  of 
mandatory  and  jurisdictional  requirements  because  the 
owners  of  a  majority  of  abutting  property  had  not  signed 
the  petition  and  the  municipality  was  without  power  to 
enter  into  the  contract  for  the  improvement  unless 
through  valid  orduianee  passed  in  the  manner  prescribed 
by  the  charter.  Such  improvement  contracts  are  there- 
fore nullities  by  reason  of  the  lack  of  power  in  the  city 
to  consummate  them,  including  the  manner  of  their  con- 
summation. There  is  a  clear  distinction  between  cases 
where  the  contract  between  the  city  and  the  contractor 
is  a  nullity  and  cases  where  the  contract  is  good  because 
the  city  fails  or  neglects  to  take  some  steps  under  the 
contract  itself  which  it  has,  expressly  or  impliedly,  under- 
taken to  perform.^       ' 

§  1944.    Same — assumpsit.*" 

§  1945.    Same — quantum  meruit.'^ 

27  O  'Neil  V.  Portland,  59  Or.  84,  v.  Spencer,  126  Iowa  101,  101  N. 

113   Pae.   655;   Jones   v.   Portland,  W.  643,  a  well  considered  case. 

35  Or.  512,  517,  59  Pae.  657;  Little  80  Vulcanite  Paving  Co.  v.  Phil- 

V.    Portland,   26   Or.   235,   37   Pae.  adelphia,  239  Pa.  524,  86  Atl.  1086, 

911;  Commercial  National  Bank  v.  252  Pa.  600,  97  Atl.  928;  Ench  v. 

Portland,  24  Or.  188,  33  Pao.  532,  York,  233  Pa.  36,  81  Atl.  891;  Cal- 

41  Am.  St.  Eep.  854;  North  Paoifie  Ian  v.  Peck,  37  R.  I.  227,  91  Atl. 

L.  &  M.  Co.  V.  Bast  Portland,  14  34;  Burton  v.  Rutland,  87  Vt.  224, 

Or.  3,  6,  12  Pao.  4.  88  Atl.  729;  Douglass  &  Varnum  v. 

ZSFt.  Dodge  E.   L.   &  P.   Co.  v.  Morrisville,  89  Vt.  393,  95  Atl.  810; 

Ft.   Dodge,   115   Iowa   568,   89    N.  MeGovern    v.    Boston,    229    Mass. 

W.  7;  Masters  v.  Rainier,  238  Fed.  394,  118  N.  E.  667. 

827,   829,   830.  31  Charlotte    v.    Atlantic    Bituli- 

29  Masters   v.   Rainier,   238  Fed.  thic  Co.,  228  Fed.  456,  143  C.  C.  A. 

827,  830,  approving  Citizens'  Bank  38,  43;  SnoufEer  &  Ford  v.  Tipton, 
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§  1946.    Extra  pay  for  extra  work. 

Liability  for  extra  work,  .that  is,  generally  speaking, 
work  outside  of  the  provisions  of  the  contract,^^  fre- 
quently including  both  labor  and  materials,*'  is  to  be 


161  Iowa  223,  142  N.  W.  97;  Mal- 
lory  V.  Olympia,  87  Wash.  215,  152 
Pae.   996. 

Where  city  delayed  the  work  and 
as  a  result  thereof  the  contractors 
were  put  to  considerable  additional 
expense  they  were  permitted  to 
recover  on  a  quantum  meruit.  Hay- 
den  V.  Astoria,  84  Or.  205,  164  Pae. 
729. 

Action  on  quantum  meruit  barred 
where  there  was  a  breach  of  the 
contract  and  the  town  completed 
the  work.  Poe  &  Co.  v.  Brevard, 
174  N.  C.  710,  94  S.  E.  420. 

Violation  of  labor  law  forbid- 
ding employees  to  work  over  eight 
hours,  held  not  to  justify  contrac- 
tors to  regard  the  eontrael  as  ab- 
rogated and  seek  to  recover  for 
work  done  on  a  quantum  meruit. 
Medina  v.  Title  Guaranty  &  Surety 
Co.,  136  N.  T.  S.  786,  152  App.  Div. 
307. 

"This  court  has  endeavored  to 
hold  municipalities  to  the  same 
standard  of  right  and  wrong  that 
the  law  imposes  upon  individ- 
uals." Mallory  v.  Olympia,  83 
Wash.  499,  145  Pae.  627,  630. 

"Municipal  repudiation  of  hon- 
est indebtedness  which  the  munici- 
pality intended  to  contract  and 
could  have  lawfully  contracted,  is 
no  more  to  be  tolerated  than  in- 
dividual repudiation  of  honest  in- 
debtedness merely  because  it  was 
not  incurred  in  pursuance  of  a 
duly  executed  express  contract, 
unless  the  municipal  charter  or  the 
statutes  prohibit  the  municipality 


from  incurring  any  liability  by  im- 
plication." Long  V.  Lemoyne  Bor- 
ough, 222  Pa.  311,  318,  71  Atl.  211. 
Contract  was  illegal  because  of 
irregularities  in  the  preliminary 
proceeding,  but  state  had  power 
to  make  the  paving  contract,  and 
the  city  held  liable  where  it 
adopted  and  used  the  street.  A 
majority  of  the  court  express  the 
opinion  that  the  case  was  within 
the  general  principle  that  where 
a  municipal  corporation  receives' a 
service,  or  property,  or  an  im- 
provement, which  it  renders  and 
uses,  common  honesty  requires  that 
it  make  payment  therefor,  where 
the  matter  is  not  tinctured  with 
moral  turpitude  or  altogether  be- 
yond the  statutory  power  of  the 
corporation  to  acquire  or  procure. 
Ritchie  v.  Wichita,  99  Kan.  663, 
669,  163  Pae.  176. 

32  Slight  change  is  not  ' '  extra 
work"  but  work  provided  for  in 
the  contract.  MoHugh  v.  Taeoma, 
76  Wash.  127,  135  Pae.  1011. 

What  part  is  extra  work,  is 
sometimes  a  question  of  fact,  or 
jury  question.  Cunningham  v. 
Philadelphia,  245  Pa.  181,  91  Atl. 
233;  Douglass  &  Varnum  v.  Mor- 
risville,  89  Vt.  393,  95  Atl.  810. 

Sewer  construction;  extra  pay 
for  extra  work  due  to  overflow, 
denied  under  contract.  Callan  v. 
Peck,  37  E.  I.  227,   91  Atl.  34. 

33  "Extra  work,"  held  to  in- 
clude both  labor  and  material,  and 
a  use  of  such  words  in  an  assign- 
ment was  held  intended  to  assign 
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ascertained  from  the  terms  of  the  local  law,'*  whether 
such  work  was  necessary,  whether  duly  authorized,*®  and 


all  that  such  words  meant  in  the 
contract.  Atlantic  City  v.  Warren 
Bros.  Co.,  226  Fed.  372,  386,  141 
C.  C.  A.  202,  citing  §  1946,  vol.  4, 
ante.  » 

34  Pay  for  extra  work  was  au- 
thorized by  passaga  of  an  ordi- 
nance by  a  two-thirds  vote.  The 
purpose  of  such  law  is  to  permit 
municipal  authorities  to  pay  for 
benefits  actually  received  by  the 
city  though  not  embraced  or  pro- 
vided for  in  a  written  contract 
for  municipal  improvements.  In 
a  word,  it  enables  a  municipality 
to  pay  an  honest  debt  to  a  eon- 
tractor  under  a  written  contract  if 
two-thirds  of  the  membership  of 
the  council  with  the  approval  of 
the  mayor  think  that  it  ought  to 
be  paid  as  a  moral  obligation 
though  as  a  legal  one  it  has  no 
existence.  "But,  while  this  is 
true,  it  is  equally  true  that  there 
is  no  authority  in  councils  to  di- 
rect extra  payment  for  any  work 
or  materials  which  are  included 
in  a  written  contract  with  the 
city.  For  what  is  done  under  such 
contract,  the  contractor  can  re- 
ceive from  the  municipal  treasury 
only  what  the  contract  stipulates 
is  to  be  paid  him  and  the  councils 
cannot  give  him  more."  Cun- 
ningham V.  Dunlap,  242  Pa.  341, 
89  Atl.  129. 

36 Authorization.  "When  a  con- 
tract provides  expressly  that  no 
extra  work  would  be  allowed  un- 
less upon  an  itemized  statement 
of  such  work,  a  written  order  cov- 
ering the  same  shall  be  given  by 
the  architect  in  charge,  such  pro- 
vision is  binding  and  controlling; 


the  architect  having  no  authority 
to  bind  the  owner  by  oral  orders 
to  contractors,  for  the  reason  that 
the  contract  expressly  limits  the 
authority  of  the  architect.  It  has 
been  well  said  that  an  agent  can- 
not enlarge  his  own  powers  by 
waiving  the  limitations  thereon." 
National  Bank  v.  Watervliet,  160 
N.  T.  S.  1072,  97  Misc.  Eep.  121. 

Must  be  authorized  as  specified 
in  contract.  Bunting  Bull  Co.  v, 
Mt.  Vernon,  217  N.  Y.  510,  112  N, 
E.  442,  afSrming  147  N.  Y.  S.  1101, 
163  App.  Div.  856. 

Where  contract  requires  an  or 
der  for  extra  work  to  be  in  writ 
ing  this  provision  must  be  ob 
served.  Schneider  v.  Ann  Arbor, 
195  Mich.  599,  162  N.  W.  110. 

Only  an  order  of  "city  engineer, 
Eichmond  v.  I.  J.  Smith  &  Co.,  119 
Va.  198,  89  S.  E.  123. 

No  claim  for  extra  work  shall 
be  allowed  unless  previously  or- 
dered by  engineer  in  writing.  At- 
lantic City  V.  Warren  Bros.  Co., 
226  Eed.  372,  141  C.  C.  A.  202. 

Allowed  where  city  radically 
changed  plans  involving  extra 
cost.  Kieburtz  v.  Seattle,  84  Wash. 
196,   146  Pae.   400. 

Extra  work  required,  recognized 
by  the  proper  municipal  authori- 
ties authorizes  extra  pay  therefor. 
Wright  V.  Tacoma,  87  Wash.  334, 
151  Pac.  837. 

A  contractor  may  recover  for 
extra  work,  not  included  in  the 
contract,  done  at  order  of  the  en- 
gineer in  charge.  Ryan  v.  New 
York,  166  N.  Y.  S.  575,  179  App. 
Div.  181. 

To    give    extra    pay    for    extra 
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if  not,  whether  the  provisions  relating  to  authorization 
were  waived,*®  whether  such  work  is  of  value,  whether 
accepted  and  used,  and  all  other  relevant  circumstances.*' 


work  the  contract  provisions  relat- 
ing thereto  should  be  observed. 
Thomsen  v.  Kenosha,  165  Wis.  204, 
161  N.  W.  735. 

36  McGrovern  v.  Salem,  214  Mass. 
358,  101  N.  E.  974;  National  Bank 
V.  Watervliet,  160  N.  Y.  S.   1072, 

97  Misc.  Bep.  121;  Douglass  &  Var- 
num  V.  Morrisville,  89  Vt.  393,  95 
Atl.  810. 

The  contract  provided  that 
agreement  shall  be  reached  upon 
the  price  of  extra  work  in  writ- 
ing, otherwise  no  recovery  could 
be  had  therefor.  The  city  accepted 
the  work,  and  such  acceptance  pre- 
cluded the  city  for  urging  observ- 
ance of  such  contract  provision. 
Waldy  V.  Seattle,  93  Wash.  407, 
161  Pac.  65. 

87  California.  Gray  v.  Cotton, 
166  Cal.  130,  134  Pac.  1145. 

Maryland.     Baltimore   v.   Clark, 

128  Md.  291,  97  Atl.  911. 
Missouri.      Likes    v.    Eolla,    184 

Mo.  App.  296,  167  S.  W.  645;  Mul- 
lens V.  Kansas  City,  268  Mo.  444, 
188  S.  W.  193. 
Minnesota.     Carson   v.   Dawson, 

129  Minn.  543,  152  N.  W.  842. 
New    York.     Peterson    v.    New 

York,  205  N.  Y.  323,  98  N.  E.  501; 
Dunn  V.  New  York,  205  N.  Y.  342, 

98  N.  E.  495. 

Pennsylvania.  McKallip  v.  Al- 
tona  (Pa.'  1919),  108  Atl.  408; 
Cunningham  v.  Philadelphia,  245 
Pa.  181,  91  Atl.  233;  Union  Pav- 
ing Co.  V.  Philadelphia  (Pa.  1919), 
107  Atl.  370. 

Ehode  Island.  Callan  v.  Peck, 
37  R.  I.  227,  91  Atl.  34. 


Washington.  International  Con- 
tract Co.  V.  Seattle,  70  Wash.  504, 
127  Pac.  115;  First  Nat.  Bank  v. 
Seattle,  71  Wash.  122,  127  Pac. 
837;  International  Contract  Co.  v. 
Tacoma,  79  Wash.  311,  140  Pac. 
373;  Lang  v.  Spokane,  87  Wash. 
458,   151   Pac.   820. 

Wisconsin.  Van  Valkenburgh  v. 
Milwaukee,  157  Wis.  55,  143  N.  W. 
1052. 

In  the  absence  of  provision  as 
to  time,  payment  should  be  made 
within  a  reasonable  time.  Cran- 
ford  Co.  V.  New  York,  134  N.  Y.  S. 
839,  150  App.  Div.  195. 

City  cannot  be  compelled  to  pay 
for  extra  work  where  there  is 
neither  moral  nor  legal  obligation. 
Langstreth  v.  Philadelphia,  245 
Pa.  233,  91  Atl.  667. 

Where  the  contract  does  not  re- 
quirp  the  contractor  to  do  what 
the  city  compels  him  to  do  and 
the  extra  work  is  done  and  the 
city  receives  the  benefit,  the  city 
should  pay  a  reasonable  value 
therefor.  National  Bank  v.  Water- 
vliet, 160  N.  Y.  S.  1072,  97  Misc. 
Eep.  121. 

To  recover  for  extra/  work  con- 
tractors must  show  that  the  mu- 
nicipality required  them  to  do  the 
extra  work  notwithstanding  they 
protested  and  claimed  that  the 
extra  work  was  not  included  in 
their  contract.  Leary  v.  Water- 
vliet, 223  N.  Y.  586,  118  N.  E. 
849,  851,  approving  Borough  Con^ 
structiou  Co.  v.  New  York,  200  N. 
Y.  149,  93  N.  E.  480,  140  Am.  St. 
Eep.  633. 
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[§  1947 


§  1947.    Method  and  time  of  payment.^^ 

§  1948.    Payment  by  special  assessments.^' 

If  the  special  assessments  are  not  or  cannot  be  realized, 
in  whole  or  in  part,  due  to  neglect  or  defect  or  invalidity 
of  the  proceeding  arising  from  any  cause,  whether  there 
is  municipal  liability  to  the  contractor  for  the  whole  or 
any  part  of  the  work  performed  is  to  determined  from 
the  controlling  law,  and  the  terms  of  the  contract.*" 


Liability  of  city  for  street  grad- 
ing. JonesboTo  v.  Hemingway, 
114  Ark.  574,  170  S.  W.  82. 

Extra  work  is  a  question  of  fact, 
notwithstanding  contract  gave 
final  decision  on  all  questions  re- 
lating to  the  work  to  the  city  en- 
gineer. Ahrens  v.  Reading,  261 
Pa.  100,  104  Atl.  511. 

Extra  compensation  to  a  con- 
tractor by  an  ordinance  passed  by 
a  two-thirds  vote  authorized.  Vare 
V.  Walton,  236  Pa.  467,  84  Atl. 
962. 

38  Vulcanite  Paving  Co.  v.  Phil- 
adelphia, 252  Pa.  605,  97  Atl.  930. 

Voucher  of  city  accepted  by  con- 
tractor, held  not  payment.  Terre 
Haute  Vitrified  B.  Co.  v.  liiont- 
gomery  County  I.  &  T.  Co.,  163  IH.^ 
App.  441. 

By  warrants.  Com.  v.  Walton, 
236  Pa.  220,  84  Atl.  766. 

As  contract  provides,  install- 
ments of  the  contract  price  upon 
monthly  estimates  as  the  work 
progressed  and  all  balance  within 
named  time  after  the  final  esti- 
mate. State  ex  rel.  v.  Ely,  129 
Minn.  40,  151  N.  W.  545. 

Part  by  bonds  and  part  in  cash 
or  warrants  payable  out  of  the 
general  fund.  Jennings  v.  Pasco, 
82  Wash.  335,  144  Pac.  37. 

To  be  paid  out  of  city's  current 


revenues;  by  so  contracting  no 
debt  is  to  be  created  within  the 
meaning  of  the  state  constitution 
forbidding  cities  from  creating 
debt,  etc.  Harrold  v.  Huntington, 
74  W.  Va.  528,  82  S-  E.  47«. 

S9  First  National  Bank  v.  Kelly, 
159  Iowa  312,  139  N.  W.  564;  Jen- 
nings Heights  L.  &  I.  Co.  v.  St. 
Louis,  257  Mo.  291,  165  S.  W.  741; 
Like  V.  EoUa,  184  Mo.  App.  296, 
167  S.  W.  645;  Dennis  v.  Willa- 
mina,  80  Or.  486,  157  Pac.  799; 
Chehalis  v.  Eobinson,  87  Wash. 
690,  152  Pac.  696. 

By  installments,  surplus  to  be 
refunded  to  taxpayers.  Donahue 
V.  La  Grange,  263  HI.  607,  105  N. 
E.  762,  183  HI.  App.  222. 

40  Where  the  contract  was  to  be 
satisfied  by  special  tax  bills,  the 
city  is  not  liable.  Municipal  Se- 
curities Corp.  V.  Kansas  City,  265 
Mo.  252,  177  S.  W.  856. 

Where  work  was  to  be  paid  for 
by  special  assessment  and  such  as- 
sessments cannot  be  enforced 
against  the  property  of  the  United 
States  the  city  is  not  liable  for 
the  amount  of  such  unpaid  assess- 
ments. The  contractor  was  bound 
to  take  notice  of  the  city's  powers 
in  the  premises.  Enid  v.  Wamer- 
Quinlan  Asphalt  Co.  (Okl.),  161 
Pac.  1092. 


§  1948] 


Payment  :  Special  Assessment. 
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A  city's  unreasonable  delay  in  levying  assessments 
renders  it  liable  to  the  contractor  for  loss  of  interest  on 
such  assessments  under  a  law  allowing  interest  on  them 
as  soon  as  certificates  therefor  are  issued.*^ 


Void  tax  bills  does  not  make  city 
liable.  Cotter  v.  Kansas  City,  251 
Mo.  224,  229,  158  S.  W.  52,  dis- 
tinguishing Fisher  v.  St.  Louis,  44 
Mo.  482,  decided  under  different 
laws. 

On  the  contrary  where  special 
assessments  are  void  the  city  is 
liable.  Gilcrest  v.  Des  Moines,  157 
Iowa  525,  137  N.  W.  1022. 

"It  seems  to  be  the  generally 
accepted  rule  that  in  the  absence 
of  express  provisions  to  the  con- 
trary, a  municipal  corporation  im- 
pliedly contracts  to  cause  a  valid 
assessment  to  be  made  when  it  en- 
ters into  a  contract  for  a  street 
improvement  which  is  to  be  paid 
for  by  special  assessment,  and  that 
when  an  assessment  is  invalid  be- 
cause of  some  defect  in  the  pro- 
ceedings which  is  chargeable  to 
it,  the  municipal  corporation  is 
holden  to  the  contractor.  We  are 
of  the  opinion  that  the  above  rule 
is  a  reasonable  one  and  that  it  is 
applicable  to  the  case  before  us." 
Freese  v.  Pierre,  37  S.  D.  433,  158 
N.  W.  .1013,   1015. 

Where  the  contractor  agrees  to 
take  compensation  out  of  a  fund 
raised  by  special  assessments  or 
some  special  or  limited  fund,  he 
cannot  assert  a  general  liability  or 
take  judgment  to  be  satisfied  out 
of  the  general  fund  or  the  current 
expense  fund  of  the  municipality. 
Willapa  Harbor  Sand  &  G.  Co.  v. 
Pacific  County,  103  Wash.  309,  174 
Pac.  450;  State  ex  rel.  v.  De  Mat- 
tes,  88   Wash.    35,    152   Pac.    721; 


State  ex  rel.  v.  Superior  Court,  86 
Wash.  685,  151  Pac.  108. 

Contract  provided  that  the  city 
shall  be  at  no  expense  for  the 
paving  except  for  intersections  and 
in  front  of  unassessable  property, 
and  that  for  all  work  done  the 
contractor  was  to  be  paid  in  as- 
sessment bills  on  abutting  prop- 
erty, held  city  not  liable  for  any 
part  of  the  work,  except  as  agreed, 
regardless  of  their  validity  or  le- 
gality due  to  any  cause  whatever. 
Vulcanite  Paving  Co.  v.  Philadel- 
phia, 239  Pa.  524,  86  Atl.  1086. 

Municipality,  held  liable  for  im- 
proper distribution  of  special  as- 
sessment fund.  Wells  v.  Wilmette, 
193  111.  App.  30. 

Where  special  assessment  insufi- 
eient,  liability  of  city  for  defi- 
ciency out  of  its  general  funds. 
Morris  v.  Sheridan,  86  Or.  224,  167 
Pac.  593. 

Liability  of  municipality  under 
the  law  and  contract  limited  to 
amounts  of  special  assessments  ac- 
tually collected  and  paid  to  it. 
Donahue  v.  La  Grange,  263  111.  607, 
105  N.  B.  762,  183  111.  App.  222. 

Failure  to  proceed  to  have  spe- 
cial assessment  levied  and  col- 
lected to  pay  for  the  improvement 
creates  a  general  liability  against 
the  city,  e.  g.,  action  et  delicto  for 
damages.  Morris  v.  Sheridan,  86 
Or.  224,  167  Pae.  593. 

41 "  In  undertaking  to  make 
these  assessments  the  city  im- 
pliedly refers  and  agrees  that  it 
will   do   so   in   a   reasonable   time, 
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[§  1949 


§  1949.    Conditions  as  to  payment.*^ 
§  1950.    Payment  out  of  special  fund.*' 
§  1951.    Amount  of  recovery.** 


and  during  this  reasonable  time 
the  contractor  is  out  of  the  use  of 
his  money  and  cannot  have  interest 
thereon  for  the  reason  that  inter- 
eat  cannot  be  included  in  the  as- 
sessment or  reassessment.  When 
the  assessments  are  made  and  cer- 
tificates issued  they  draw  inter- 
est from  date  until  paid  under  the 
statutes  in  force  in  this  state.  Now 
we  have  held  that  if  the  city 
through  negligence  or  otherwise 
fails  to  make  and  deliver  valid  as- 
sessments and  assessment  certifi- 
cates to  the  contractor  where  un- 
der the  terms  of  the  contract  he 
is  to  receive  his  pay  in  such  assess- 
ments or  assessment  certificates, 
the  city  is  liable  to  the  con- 
tractor and  judgment  may  be  ren- 
dered against  it.  Ft.  Dodge  Co. 
V.    Ft.    Dodged   115    Iowa   568,    87 


Illinois.  Salisbury  v.  Western 
Springs,   189   111.  App.   328. 

Louisiana.  Eoth  v.  Thibodaux, 
'137  La.  210,  68  So.  412. 

New  York.  People  ex  rel.  v. 
Smith,  134  N.  Y.  S.  319,  149  App. 
Div.  382. 

Oregon.  Carruthers  v.  Astoria, 
72    Or.   50,    143   Pae.    899. 

Washington.  State  v.  Centralia, 
93  Wash.  401,  161  Pae.  74;  State 
V.  Taeoma,  S2  Wash.  591,  159  Pae. 
765. 

United  States.  Benedict  v.  New 
York,  247  Fed.  758. 

Municipality  is  liable  for  the 
wrongful  distribution  of  a  special 
assessment  fund.  Wells  v.  Wil- 
mette,  193  III.  App.  30. 

44  Gray  v.  Cotton,  166  Cal.  130, 
134  Pae.  1145. 

According  to  contract  terms,  or 


N.  W.  7;  Slutts  V.  Dana,  138  Iowa      as  modified,  as  where  city  agreed 


256,  115  N.  W.  1115.  These  cases 
dispose  of  the  thought  suggested 
by  appellee  that  the  city  is  not 
liable  because  its  act  is  either  leg- 
islative or  judicial.  Indeed,  it 
scarcely  need  be  said  that  its  act 
is  not  of  either  character  but 
wholly  administrative."  Field  v. 
Barber  Asphalt  Paving  Co.,  117 
Fed.  925;  Crawford  v.  Mason,  123 
Iowa  301,  98  N.  W.  795;  Turner 
Imp.  Co.  V.  Des  Moines,  150  Iowa 
277,  136  N.  W.  656,  658. 

42  Baltimore  v.  M.  A.  Talbott  & 
Co.,  120  Md.  354,  87  Atl.  941. 

43  See  §  2179,  vol.  5,  ante. 
California.      Ott    Hardware    Co. 

V.  Holmberg,  32  Cal.  App.  229,  162 
Pae.   911,  913. 


to  give  a  sum  in  addition  to  eon- 
tract  price.  McGillivrae  v.  Bre- 
merton, 90  Wash.  394,  156  Pae.  23. 

When  the  work  is  performed  the 
contract  price  is  the  measure.  In- 
ternational Contracting  Co.  v.  Ta- 
eoma, 79  Wash.  311,  140  Pae.  373. 

Estimates  and  determination  of 
city  engineer.  Schneider  v.  Ann 
Arbor,  195  Mich.  599,  162  N.  W. 
110;  Baltimore  v.  M.  A.  Talbott  & 
Co.,  120  Md.  354,  87  Atl.  941. 

As  work  estimated  by  city  en- 
gineer, where  by  the  contract  he 
was  made  the  final  arbiter  in  event 
of  legitimate  dispute.  Jennings  v. 
Pasco,  82  Wash.  835,  144  Pae.  37. 


§  1953]      Payment:  Eetaining  Pabt:  Interest. 
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§  1952.    Interest  on  sum  due.^' 

§  1953.    Retention  of  paxt  by  municipality.** 


45  National  Surety  Oo.  v.  Amer- 
ican Savings  Bank  &  Trust  Co., 
101  Wash.  213,  172  Pac.  264; 
Wright  V.  Tacoma,  87  Wash.  334, 
151  Pac.  837;  Oklahoma  City  v. 
Hoehler  (Okl.),  175  Pac.  198; 
Beaumont  v.  Masterson  (Tex.  Civ. 
App.),  142  S.  W.  984,  987,  988. 

"We  have  no  hesitancy,  there- 
fore, in  holding  upon  the  weight 
of  authority  that  towns  -and  cities 
in  business  transactions  are  liable 
for  interest,  in  the  absence  of 
statute,  or  decisions  of  our  courts 
putting  them  on  a  different  basis, 
the  same  as  private  corporations 
and  individuals."  Golden  v.  West- 
ern Lumber  &  Pole  Co.,  fiO  Colo. 
382,  154  Pac.  95,  97,  construing 
Montezuma  County  v.  Wheeler,  39 
Colo.  207,  89  Pac.  50. 

Interest  is  allowable  from  the 
time  of  the  completion  of  the  im- 
provement until  payment.  Mc- 
Hugh  V.  Tacoma,  76  Wash.  127,  135 
Pac.  1011,  1016,  following  Parks 
V.  Elmore,  59  Wash.  584,  110  Pac. 
381. 

Unreasona)ble  delay  beyond  the 
time  payment  is  due  justifies  the 
allowance  of  interest.  Byan  v. 
New  York,  143  N.  T.  S.  974,  979, 
159  App.  Div.  105. 

Accepting  partial  payment  from 
the  municipality  long  after  due 
by  the  contractor  and  proceeding 
to  finish  the  work,  held  a  waiver 
of  the  "right  to  interest  upon  the 
deferred  payment  as  damages  for 
the  delay  which  was  the  measure 
of  damages."  Mechanics'  Bank  v. 
New  York,  149*  N.  T.  8.  784,  164 
App.  Div.  128. 


Under  a  law  allowing  interest 
on  assessment  certificates  as  soon 
as  issued,  the  contractor  ^3  en- 
titled to  recover  from  the  munici- 
pality the  loss  of  interest  due  to 
its  unreasonable  delay  in  levying 
the  assessment.  J.  W.  Turner 
Imp.  Co.  V.  Des  Moines,  150  Iowa 
277,  136  N.  W.  656. 

Interest  to  be  computed  on  tax 
bills  at  the  rate  provided  by  law 
to  the  date  of  the  judgment,  but 
the  judgment  bear  the  legal  rate 
from  the  date  of  its  rendition. 
Stover  V.  Springfield,  167  Mo.  App. 
328,  342,  S.  W. 

Where  the  ordinance  authorizing 
the  work  specifies  the  interest  rate, 
such  rate  applies  to  amended  tax 
bills.  Boonville  v.  Stephens,  238 
Mo.  339,  358,  141  S.  W.  1111. 

46  Massachusetts.  Hunter  v.  Bos- 
ton, 218  Mass.  535,  106  N.  E.  145; 
Loonie  v.  Wilson  (Mass.),  124  N. 
E.    272. 

Maryland.  Baltimore  v.  Mi  A. 
Talbott  &  Co.,  120  Md.  354,  87  Atl. 
941;  Kellas  &  Co.  v.  Slack,  129 
Md.  535,  99  Atl.  677;  Lombard 
Governor  Co.  v.  Baltimore,  121 
Md.  303,  88  Atl.  140. 

Pennsylvania.  McKallip  v.  Al- 
toona  (Pa.  1919),  108  Atl.  408. 

Texas.  Beaumont  v.  Masterson 
(Tex.  Civ.  App.),  145  S.  W.  1079. 

Washington.  Wright  v.  Tacoma, 
87  Wash.  334,  151  Pac.  837;  Mit- 
chell ,v.  ■  Berlin-MeNitt  Co.,  91 
Wash.  582,  158  Pac.   264. 

United  States.  New  Amsterdam 
Casualty  Co.  v.  Astoria,  256  I'ed. 
560. 

Bight  to  retain  a  portion  of  the 
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[§  1954 


d.  Liens. 
§  1954.    Liens  for  labor  and  material." 

That  the  state  has  authority  to  give  a  lien  for  labor 


amount  due  the  contractor,  to  se- 
cure repairs  for  a  period  of  five 
years  as  provided  in  the  contract, 
was  denied,  where  the  city  had 
taken  a  bond.  Carolina  National 
Bank  v.  Greenville,  97  S.  C.  291, 
81  S.  E.  634,  637. 

Where  the  contractor's  work  is 
defective  or  he  has  failed  to  com- 
plete it,  the  city  cannot  arbitrarily 
(  retain  a  part  of  the  sum  due  the 
contractor  as  against  lienors,  where 
the  contractor  has  given  a  bond. 
The  city  should  seek  reimburse- 
ment by  resorting  to  the  bond  of 
indemnity.  Terre  Haute  Vitrified 
B.  Co.  V.  Montgomery  County  L.  & 
T.  Co.,  163  111.  App.  441,  453. 

Provision  in  an  improvement  con- 
tract that  the  city  may  withhold 
payments  under  the  contract  until 
labor  and  material  claims  are  sat- 
isfied "amounts  to  no  more  than 
a  permission  of  the  city  to  exer- 
cise a  discretion  in  the  premises. 
"  It  creates  no  duty  to  any  one  on 
the  city's  part."  National  Surety 
Co.  V.  American  Savings  Bank  & 
Trust  Co.,  101  Wash.  213,  172  Pae. 
264,  268. 

Statute  required  city  to  retain 
from  money  due  contractor  suffi- 
cient amount  to  pay  laborers  and 
materialmen.  Jones  Lumber  Co. 
V.  Guaranty  State  Bank  &  Tlrust 
Co.  (Tex.  Civ.  App.),  157  S.  W. 
472. 

Laws  authorize  cities  to  with- 
hold payment  until  claims  against 
contractor  have  been  settled. 
Mitchell  V.  Berlin-McNitt  Co.,  91 
Wash.  582,  158  Pac.  264. 


Laborers  and  materialmen.  Flint 
V.  Chicago  Bonding  &  Surety  Co., 
202  Mich.  438,  168  N.  W.  528. 
1^  Retained  by  city  under  contract 
terms  to  pay  for  labor  and  mate- 
rials. Boone  v.  Gray,  162  Iowa 
695,  144  N.  W.  709. 

By  provision  of  contract,  city 
was  to  retain  a  suf&cient  amount 
to  pay  claims  against  which  liens 
had  been  filed.  Eiverside  Con- 
tracting Co.  V.  New  York,  218  N. 
Y.  596,  113  N.  E.  564,  affirming  150 
N.  Y.  S.  1109,  165  App.  Div.  972. 

Retain  by  city  money  due  to  pay 
materialmen  by  contract.  Spear 
V.  Gaffney  Board  of  Public  Works, 
99  S.  C.  144,  82  S.  E.  1010. 

Where  a  municipality  withholds 
funds  by  virtue  of  a  law  so  pro- 
viding in  order  to  permit  claims 
to  be  filed  against  it,  it  is  thereby 
created  a  trustee  for  persons  hold- 
ing claims  against  the  contractor 
and  hence  if  in  violation  of  a 
statute  the  city  turns  over  the 
money  to  the  contractor,  it  may  be 
held  liable  to  all  claimants.  West- 
ern Lumber  &  Pole  Co.  v.  Golden, 
23  Colo.  App.  461,  130  Pac.  1027. 

47  California.  Los  Angeles  Stone 
Co.  V.  National  Surety  Co.,  176 
Cal.  247,  173  Pac.  79,  83;  Los  An- 
geles V.  Kautz  (Cal.  App.  1919), 
179  Pae.  716. 

Colorado.  Western  Lumber  & 
Pole  Co.  V.  Golden,  23  Colo.  App. 
461,  130  Pac.  1027.    " 

Illinois.  Williams  Co.  v.  Mc- 
Carthy, 284  HI.  604,  120  N.  E.  485; 
Municipal  Engineei'ing  &  Contract- 
ing  Co.   V.   Farmer  City,   193   111. 


§  1954] 


Laboe  and  Matebial  :  Lien. 
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and  material  entering  into  an  improvement  or  to  require 


App.  457;  Alexander  Lumber  Co. 
V.  Farmer  City,  272  111.  264,  111 
N.  E.  1012. 

Kansas.  Fidelity  &  Deposit  Co. 
V.  Stafford,  101  Kan.  66,  165  Pac. 
837. 

New  Tork.  Sexauer  &  Lanke  v. 
Burke  &  Sons  Co.  (N.  Y.  1920), 
127  N.  E.  329;  Harley  v.  Plant, 
210  N.  T.  405,  104  N.  E.  946;  Wil- 
lard  Co.  v.  New  Tork,  142  N.  Y.  S. 
11;  Buess  v.  New  York,  141  N.  Y. 
S.  426,  80  Misc.  Eep.  391. 

Texas.  Lion  Bonding  &  Surety 
Co.  V.  Trussel  Concrete  Steel  Co. 
(Tex.  Civ.  App.),  204  S.  W.  1176. 
Public  improvement.  Contract 
for  the  removal  of  ashes  and  refuse 
was  held  not  a  "public  improve- 
ment," authorizing  a  lien.  Eiver- 
side  Contracting  Co.  v.  New  York, 
218  N.  Y.  596,  113  N.  E.  564,  af- 
firming 150  N.  Y.  S.  1109,  165  App. 
Div.  972. 

"Improvement"  as  used  in  New 
York  law  held  to  include  material 
furnished  to  maintain  temporary 
pavements,  mains,  pipes,  wires, 
vaults,  etc.,  during  construction  of 
a  rapid  transit  railroad  in  public 
ways.  Church  E.  Gates  &  Co.  v. 
John  F.  Stevens  Construction  Co., 
220  N.  Y.  38,  115  N.  E.  22,  affirm- 
ing 154  N.  Y.  S.,  605,  169  App.  Div. 
221. 

"Material"  defined  and  dis- 
cussed under  New  York  law. 
Church  E.  Gates  &  Co.  v.  John  F. 
Stevens  Construction  Co.,  154  N. 
Y.  8.  605,  «09-611,  169  App.  Div. 
221. 

Statute  gave  a  lien  for  "mate- 
rial," but  did  not  specify  the 
kinds    of    material    for    which    it 


authorized  a  lien.  A  steam  shovel 
leased  for  a  specified  term  to  the 
contractor  for  use  on  the  improve- 
ment is  not  "material."  Troy 
Public  Works  Co.  v.  Yonkers,  207 
N.  Y.  81,  100  N.  E.  700,  approv- 
ing and  following  Schaghticoke 
Powder  Co.  v.  Greenwich  &  J.  By. 
Co.,  183  N.  Y.  306,  76  N.  E.  153, 
2  L.  E.  A.  (N.  S.)  288,  111  Am.  St. 
Eep.  751,  5  Ann.  Cas.  443,  where  it 
is  said  that  "a  steam  shovel,  an 
engine  and  boiler,  picks,  shovels, 
crowbars  and  the  like  are  tools 
and  appliances  which  while  used 
in  the  doing  of  the  work,  survive 
the  performance  and  remain  the 
property  of  their  owner." 

Labor,  what  constitutes  furnish- 
ing. Post  &  MeCord  v.  New  York, 
148  N.  Y.  S.  568,  574,  86  Misc.  Eep. 
300. 

Property  subject  to  Uen.  Liens 
against  one  contract  cannot  be 
paid  out  of  moneys  arising  from 
another  contract.  C.  T.  Willard" 
Go.  V.  New  York,  142  N.  Y.  S.  9, 
11,  81  Misc.  Eep.  48,  following 
Quinlan  v.  Eussell,  94  N.  Y.  350. 

If  anything  is  due  to  the  eon- 
tractor  pursuant  to  the  terms  of 
the  contract  when  the  lien  is  filed, 
it  attaches  to  that  extent.  Amer- 
ican Eadiator  Co.  v.  New  York, 
223  N.  Y.  193,  119  N.  E.  391. 

Where  under  the  contract  a  mu- 
nicipality may  have  liquidated 
damages  due  to  delay  in  the  com- 
pletion of  the  improvement,  and 
is  therefore  entitled  to  charge  such 
amount  against  the  contractor  "it 
necessarily  follows  that  the  lien 
of  a  materialman  can  attach  only 
to  the  balance  remaining  due  from 
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a  bond  in  lieu  thereof,  is  well  settled.*' 
Such  liens  are  regulated  by  legislative  enactment.*' 
The  intention  has  been,  as  frequently  expressed  ia 

judicial  decisions,  to  assimilate  so  far  as  practicable, 


the  iminieipality  to  the  contrac- 
tor." Wood  V.  Ocean  City,  85  N. 
J.  Eq.  328,  96  Atl.  489. 

Priority  determined  by  service 
of 'notice.  Eiverton  Board  of  Edu- 
cation V.  Tait,  80  N.  J.  Eq.  94,  83 
Atl.  459,  affirmed  81  N.  J.  Eq.  161, 
86  Atl.  379. 

Lien  for  material  held  prior  to 
the  lien  of  a  contract.  American 
Metal  Ceiling  Co.  v.  New  Hyde 
Park  Kre  District,  159  N.  T.  S. 
648,  172  App.  Div.  774. 

Priority — assigmuent.  Liens  of 
laborers  and  materialmen  filed  aft- 
er the  assignment  of  funds  depos- 
ited to  pay  the  contractor  are  to 
be  postponed  by  virtue  of  statute. 
Federal  Heating  Co.  v.  Buffalo, 
163  NJ  Y.  S.  336,  99  Misc.  Eep. 
121. 

When  assignment  of  funds  on 
deposit  to  pay  the  contractor  are 
subject  to  claims  of  materialmen 
and  laborers  which  had  accrued 
prior  to  the  assignment  under  local 
ordinance  prescribing  that  such 
claims  shall  be  preferred.  Federal 
Heating  Co.  v.  Buffalo,  163  N.  Y. 
S.  336,  99  Misc.  Eep.  121. 

A  general  assignee  for  the  bene- 
fit of  creditors  takes  his  title  sub- 
ject to  liens  filed  by  laborers,  me- 
chanics, materialmen,  subcontrac- 
tors subsequent  to  the  assignment 
but  within  the  time  prescribed  by 
statute.  Church  E.  Gates  &  Co. 
V.  John  F.  Stevens  Construction 
Co.,  220  N.  T.  38,  115  N.  E.  22, 
affirming  154  N.  T.  S.  605,  169  App. 
Div.  221. 


48 "The  state  has  power  to  reg- 
ulate rights  in  its  soil;  to  give 
a  lien  for  labor  and  material  enter- 
ing into  an  improvement;  to  deny 
a  lien  where  the  soil  is  that  of  a 
municipality; '  in  such  case  to  pro- 
vide a  bond  in  the  place  of  the 
lien;  to  declare  the  purpose 'and 
effect  of  such  arrangement  and  the 
equities  and  rights  growing  out  of 
it."  Columbia  Digger  Co.  v.  Sec- 
tor, 215.  Fed.  618,  632. 

40  "It  is  well  settled  by  the  de- 
cisions of  this  state  that  material- 
men, laborers,  etc.,  cannot  fix  a 
lien  upon  public  works  for  money 
due  them  for  material  furnished 
or  labor  performed  in  the  construc- 
tion^ of  such  works."  General 
Bonding  &  Casualty  Ins.  Co.  v. 
Dallas  (Tex.  Civ.  App.),  175  S.  W. 
1098;  Jones  Lumber  Co.  v.  Guar- 
anty State  Bank  &  Trust  Co.  (Tex. 
Civ.  App.),  157  S.  W.  472,  475. 

"There  can  be  no  mechanics' 
lien  on  public  property  unless  the 
statute  creating  such  lien  express- 
ly so  provides,  since  such  a  lien 
would  be  contrary  to  public  policy, 
and  would  also  be  incapable  of 
enforcement;  public  property  not 
being  subject  to  forced  sale." 
Western  Lumber  &  Pole  Co.  v. 
Golden,  23  Colo.  App.  461,  130 
Pac.  1027,  quoting  from  many  text- 
writers. 

To  constitute  a  lien  the  claim 
must  be  filed  within  the  time 
named  in  the  statute.  Independent 
School  Dist.  V.  Hall,  159  Iowa  607, 
140  N.  W.  855. 
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the  regulations  as  to  liens  in  respect  to  private  real  estate 
and  liens  in  respect  to  improvements  upon  municipal 
contracts.  "One  difference  which  necessarily  exists  is 
as  tp  the  subject-matter  to  which  a  lien  applies.  In  the 
case  of  private  real  property  the  lien  applies  directly 
to  the  property  improved;  but  in  the  case  of  a  public 
improvement,  since  it  would  be  intolerable  that  public 
property  should  be  encumbered  ■  with  liens  in  favor  of 
contractors  and  others,  it  is  provided  that  the  lien  shall 
attaph  to  the  moneys  in  the  hands  of  the  municipality 
set  apart  or  appropriated  for  the  payment  of  the  sums 
to  become  due  upon  the  contract  for  the  improvement, 
and  a  corresponding  difference  is  made  as  to  the  officers 
in  which  liens,  claims,  assignments,  and  encumbrances 
of  every  nature  are  to  be  filed  or  recorded.  In  short, 
iu  the  case  of  a  public  improvement  the  money  to  be- 
come due  from'  the  municipality  under  the  contract  for 
the  improvement  is  substituted  for  and  stands  in  the 
place  of  the  real  property  affected  by  the  improvement. 
In  aU  other  respects  the  regulations  affecting  the  two 
classes  of  liens  are  similar."*" 

Statutes  providing  for  liens  are  liberally  construed. 
The  right  to  the  lien,  it  has  been  said,  should  be  deter- 
mined upon  equitable  principles  rather  than  upon  strict 
legal  rules.  Such  laws  are  highly  remedial,  and  must 
in  furtherance  of  justice  receive  a  liberal  construction 
and  application  so  as  to  accomplish  their  real  object. 
Prior  to  the  enactment  of  such  laws  those  who  furnished 
materials  or  performed  labor  for  any  contractor  on  any 
public  building  or  structure  were  required  to  look  for 
the  compensation  to  the  contractor  alone  who  constructed 
the  building  or  structure.*^ 

§  X955.    Filing  notice  of  Uen."" 

60  Standard  Sand  &  Gravel  Co.  v.  62  Hildreth  Granite  Co.  v.  Free- 
New  York,  157  N.  T.  S.  447,  449,  holders  of  Hudson  (N.  J.  I/.),  100 
172  App.  Div.  80.  Atl.    158;    Gregory    v.    Lewis,    87 

61  Mullen  V.  Vendor  Horst  Bros.,  N.  J.  Eq.  127,  99  Atl.  150;  Biver- 
44  Utah  300,  140  Pae.  130.  side  Contracting  Co.  v.  New  York, 

8_McQ.— 16 
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§  1956.    How  lien  may  be  lost. 

The  method  for  keeping  the  lien  alive  prescribed  bjj 
the  applicable  law  must  be  observed.^' 

§  1957.    Enforcing  lien.** 

As  a  prerequisite  to  the  enforcemeiit  of  the  Hen,  sub- 
stantial compliance  with  jurisdictional  requirements  must 
appear  " 


S6 


§  1958.    Assignment  by  contractor.*® 

Money  deposited  in  a  bank  or  other  place  to  pay  the 


218  N.  Y.  596,  113  N.  E.  564, 
a^rming  150  N.  Y.  S.  1109,  165 
App.  Div.  972. 

Time  of  filing.  Lehigh  Portland 
Cement  Co.  v.  Poughkeepaie,  166 
N.  Y.  S.  454,  179  App.  Div.  368. 

Sufficdenicy.  Post  &  McCord  v. 
New  York,  148  N.  Y.  568,  86  MisB. 
Eep.  300;  Davis  Lumber  Co.  v. 
Blanchard,  161  N.  Y.  S.  474,  175 
App.  Div.  256. 

Failure  to  file  notice  of  lien  with- . 
in  time  prescribed  will  result  in  the 
loss  of  the  lien.  "The  statute 
under  which  complainant  claims 
lien  expressly  provides  that '  the 
lien  shall  attach  from  the  time  it 
is  filed,  and  our  courts  have  re- 
peatedly held  that  this  provision, 
unlike  the  provisions  of  the 
mechanics'  lien  act,  which  relates 
the  lien  to  a  prior  date,  is  de- 
structive of  the  idea  of  an  inchoate 
lien  prior  to  that  time."  Mack 
Mfg.  Co.  V.  Citizens'  Constr.  Co., 
85  N.  J.  Eq.  331,  96  Atl.  101, 
affirmed  in  86  N.  J.  L.  254,  98  Atl. 
1086. 

63  Bed  Wing  Sewer  Pipe  Co.  v. 
Pierre,  36  S.  D.  276,  154  N.  W. 
712. 

Lien  is  lost  if  suit  is  not  filed 


within  the  time  provided.  Red 
Wing  Sewer  Pipe  Co.  v.  Pierre,  40 
S.  D.  42,  166  N.  W.  164. 

Failure  to  commence  action  to 
foreclose  the  lien  within  the  time 
specified  in  the  statute,  and  failure 
to  file  a  lis  pendens,  or  procure  the 
lien  to  be  kept  alive  by  couirt 
order  results  in  the  claim  ceasing 
to  be  a  lien  upon  the  fund  in 
question.  William  Bradley  &  Son 
V.  Henry  Huber  Co.,.  131  N.  Y.  S. 
388,  146  App.  Div.  630. 

64  Texas  Co.  v.  United  Paving 
Co.,  81  N.  J.  Eq.  434,  86  Atl.  436; 
American  Radiator  Qo.  v.  New 
York,  163  N.  Y.  324,  177  App.  Div. 
578;  American  Metal  C.  Co.  v. 
New  Hyde  Park  Eire  Dist.,  154 
N.  Y.  S.  661,  91  Misc.  Bep.  236; 
159  N.  Y.  S.  648,  172  App.  Div. 
774,  158  N.  Y.  S.  11,  172  App.  Div. 
763;  Red  Wing  Sewer  Pipe  Co.  v. 
Pierre,  36  S.  D.  276,  154  N.  W. 
712;  National  Surety  Co.  v.  Ameri- 
can Savings  Bank  &  Trust  Co., 
101  Wash.  213,  172  Pao.  264. 

65  Locke  V.  Cowan  (Cal.  App.), 
168  Pac.  387. 

66  See  i  1922,  ante. 
Independent  School  Dist.  v.  Hall, 

159    Iowa    607,    140    N.    W.    855; 


§  1958]  Lien  :  Assignment.  7783 

contractor  may  be  assigned  by  the  contractor  to  those 
furnishing  materials  for  the  work.*''  But  money  retained 
by  the  municipality  under  the  contract  to  pay  for  labor 
and  materials  cannot  be  assigned  by  the  contractor  to 
obtain  money  for  the  work.**  Assignment  by  a  contractor 
of  funds  on  deposit  to  pay  him  for  the  work  prior  to  the 
filing  of  liens  for  materials  takes  precedence.*® 

It  seems  well  established  that  a  contractor  has  a  right 
under  the  lien  law  to  assign  moneys  to  become  due,  under 
a  contract  to  a  creditor,  and  that  if  such  creditor  files 
the  assignment  properly,  he  obtains  a  preference  over 
subsequent  lienors.^" 

In  a  late  case  determined  by  the  United  States  Su- 
preme, Court,  the  contract  between  a  municipality  and 
a  contractor  forbade  either  legal  or  equitable  assign- 
ment of  any  money  payable  thereunder  without  the  con- 
sent of  a  named  municipal  board.  An  assignment  made 
without  the  specified  consent  was  sustained,  (the  city 
making  no  objection)  and  it  was  held  prior  to  the  right 
of  a  subcontractor  who  thereafter  sought  under  a  statute 
to  sequester  the  sum  so  assigned.®^ 

Texas   Co.   v.   United  Paving   Co.,  sued  was  necessarily  subject  to  the 

81    N.    J.    Eq.    434,    86    Atl.    436;  right  of  the  city  to  withhold  such 

Gregory   v.    Lewis,    87    N.   J.   Eq.  warrants  and  certificates  and  apply 

127,    99    Atl.    150;    United    States  the   money  due   the   contractor   to 

Fidelity  &  Guaranty  Co.  v.  New-  the  payment  of  the  specified  class 

ark,  76  N.  J.  Eq.  230,  74  Atl.  192;  of   claims."     Boone   v.   Gary,   162 

Standard   Sand    &    Gravel    Co.    v.  Iowa  695,  144  N.  W.  709. 

New  York,  157  N.  T.  S.  447,  172  69  Willard  Co.  v.  New  York,  142 

App.  Div.  80;  New  York  v.  Third  N.  Y.  S.  11,  81  Misc.  Eep.  48. 

National  Bank,  221  Fed.  175,  178,  60  Post  &  McCord  v.  New  York, 

137  C.  C.  A.  75;  American  Fidelity  148    N.   Y.   S.   568,   571,   86   Misc. 

Co.  v.  East  Ohio  Sewer  Pipe  Co.,  Eep.  300,  relying  on  Bates  v.  Salt 

53  Ind.  App.  335,  101  N.  E.  671.  Springs  National  Bank,  157  N.  Y. 

67  Federal  Heating  Co.  v.  Buffalo,  322,  51  N.  E.  1033. 

163  N.  Y.   S.   336,   99   Misc.   Eep.  61  Portuguese-American  Bank  v. 

121.  Welles,  245  U.  S.  7,  61  L.  ed.  37 

68  An  assignment  by  the  con-  Sup.  Ct.  3,  reversing  211  Fed.  561, 
tractor  "of  his  earnings  under  the  128  C.  C.  A.  161,  215  Fed.  81, 
contract  for  which  certificates  or  and  distinguishing  Burck  v.  Tay- 
warrants  had  not  already  been  is-  lor,  152  U.  S.  634. 
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e.  Bond. 
§  1959.    Bond  for  performance  of  work.®* 

Minor  irregularities  in  the  preliminary  steps,  or  in 
the  execution  of  the  bond,  will  not  invalidate  it.®'  A 
bond  exacted  as  a  condition  to  payment  for  a  completed 
improvement,  to  keep  it  in  repair  for  a  specified  time  is 
without  consideration  and  nnenforceable.®* 

The  contract  and  bond  should  be  construed  together," 
and  where  the  bond  is  statutory,  the  provisions  of  the 
statute  are  read  into  such  contract  and  bond.®' 


62Appalachia  v.  Mainous  (Va. 
1917),  93  S.  E.  566. 

Bond  to  run  for  ten  years  against 
defective  material  or  imperfect 
work  may  be  required.  Newberry 
V.  Detroit,  184  Mieh.  188,  150  N. 
W.  838. 

Guaranty,  to  keep  street  in  good 
repair  for  time  named.  St.  Louis 
V.  Missouri  Granite  &  Constr.  Co. 
(Mo.  1916),  185  S.  W.  188';  Na- 
tional Surety  Co.  v.  Huntsville,  192 
Ala.  82,  68  So.  373. 

See  §1912,  ante. 

Provided  by  statute.  Courts  may 
not  add  conditions.  Southern  Sure- 
ty Co.  V.  National  Lumber  Co.  (Ind. 
App.  1919),  122  N.  W.  686. 

If  there  is  no  privity  between  a 
materialman  and  the  city,  the 
former  cannot  sue  on  a  bond  given 
to  the  city  by  a  contractor.  East- 
ern Steel  Co.  V.  Globe  Indemnity 
Co.,  174  N.  T.  S.  98. 

63  Irregularities;  as  board  of  edu- 
cation named  as  payee  instead  of 
the  state.  Tulsa  Eig  Reel  &  Mfg. 
Co.  V.  Hausel  (Okla.),  170  Pac. 
512. 

Private  bond,  instead  of  a  sure- 
ty company  bond,  as  contract 
called  for,  held  valid.  Pease  v.  Pa- 
yette, 26  Idaho  793,  147  Pac.  290. 

Bond  filed  after  statutory  period, 


held  a  mere  irregularity.  Denton 
V.  Carey-Eeed  Co.,  169  Ky.  54, 
183   S.-  W.    262. 

Bond  given  after  work  was  com- 
pleted, but  prior  to  acceptance  by 
the  municipality,  held  valid,  as  it 
was  given  pursuant  to  a  statute, 
and  was  not  based  upon  a  past 
consideration.  Griffith  v.  Stueker, 
91  Kan.  47,  136  Pac.  937. 

The  contract  provided  the  work 
should  be  done  under  a  designated 
ordinance,  whereas  the  bond  re- 
fered  to  fulfillment  under  another 
ordinance,  held  variance  not  ma- 
terial. Yost  V.  Empire  State  Sure- 
ty Co.,  69  Wash.  397,  125  Pac. 
167. 

64 "The  rule  is  well  settled  that 
the  payment  of  a  valid  and  ad- 
mitted debt  by  the  one  who  owes 
it  is  no  foundation  for  a  promise 
by  the  creditor;  that  the  payment 
of  such  a  debt  is  a  duty,  and  no 
consideration  for  any  promise  can 
be  predicated  upon  its  payment. 
Performance  of  an  act  which  the 
party  is  under  a  legal  obligation  to 
perform  cannot  constitute  a  con- 
sideration for  a  new  contract." 
Seneca  Falls  v.  Botsch,  149  N.  T. 
S.  320,  86  Misc.  Eep.  481. 

66  Aetna  Indemnity  Co.  v.  Indi- 


§  1960] 


Bond  to  Secure  Labobees,  etc. 
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§  1960.    Bond  to  secure  laborers,  materialmen  and  sub- 
contractors.*'' 

Statutes  requiring  a  contractor  to  give  bond  which 
shall  inure  to  the  benefit  of  all  persons  who  shall  per- 


anapolis   Mortar   &  Fuel   Co.,   178 
Ind.  70,  98  N.  E.  706. 

66  The  bond  "  in  so  far  as  within 
the  statute  should  receive  a  con- 
struction to  effectuate  its  purpose. 
In  such  case  the  statute  itself  fur- 
nishes a  consideration  for  the  con- 
ditions thereby  imposed."  Fry  v. 
Bannon  Sewer  Pipe  Co.,  179  Ind. 
309,  101  N.  E.  10,  12. 

67  California.  Los  Angeles  Stone 
Co.  V.  National  Surety  Co.  (Cal.), 
173  Pac.  79,  83;  Eepublic  Iron  & 
Steel  Co.  V.  Patillo,  19  Cal.  App. 
316,  125  Pac.  923;  Live  Oak  Lum- 
ber Co.  V.  Farr,  28  Cal.  App.  641, 
153  Pac.  741;  Live  Oak  Lumber 
Co.  V.  Farr  (Cal.  App.),  152  Pac. 
311. 

Iowa.  Hay  v.  Hassett,  174  Iowa 
601,  156  N.  W.  734. 

Indiana.  Aetna  Indemnity  Co. 
V.  Indianapolis  Mortar  &  Fuel  Co., 
178  Ind.  70,  98  N.  E.  706;  Aetna 
Trust  &  Savings  Co.  v.  Nacken- 
horst  (Ind.  1919),  122  N.  E.  421. 

Massachusetts.  Powers  Eegula- 
tor  Co.  V.  L.  W.  Taylor  &  Co.,  225 
Mass.  292,  114  N.  E.  356;  Hunter 
V.  Boston,  218  Mass.  535,  106  N. 
E.    145. 

Oklahoma.  Dolese  Bros.  Co.  v. 
Chaney  &  Eiekard,  44  Okla.  745, 
145  Pac.   1119,   citing   §1960,   vol. 

4,  ante;  United  States  Fidelity  & 
Guaranty  Co.  v.  Star  Brick  Co. 
(Okl.),  153  Pac.   1122. 

South  Carolina.  Mack  Mfg.  Co. 
V.  Massachusetts  Bonding  Co.,  103 

5.  C.  55,  87  S.  E.  439. 


Tennessee.  Bristol  v.  Bostwiek, 
139  Tenn.  304,  202  S.  W.  61. 

Texas.  Fennell  v.  Trinity  Port- 
land Cement  Co.  (Tex.  Civ.  App. 
1919),  209  iS.  N.   796. 

Washington.  Pasco  v.  Pacific 
Coast  Casualty  Co.,  101  Wash.  496, 
172  Pac.  566. 

United  States.  New  Amsterdam 
Casualty  Co.  v.  Astoria,  256  Fed. 
560. 

Statute  providing  for  a  bond  to 
secure  payment  for  labor  and  ma- 
terial, held  inapplicable  to  a  city 
having  a  freeholders '  charter  which 
provided  a  plan  for  doing  public 
work.  Loof  Lumber  Co.  v.  Va,n 
Loben  Sels,  173  Cal.  228,  159  Pac. 
600,  followed  in  Williams  v.  Vallejo 
(Cal.  App.  1918),  171  Pac.  834. 

Bond  to  secure  payment  for  ma- 
terial, not  sufficient  in  form  to  be 
a  statutory  bond  was  treated  as  a 
common  law  bond.  Fellows  v. 
Krentz,  189  Mo.  App.  547,  176  S. 
W.  1080. 

Bond  to  be  construed  in  light 
of  statute,  charter  and  ordinance. 
St.  Louis  V.  Hill-O'Meara  Constr. 
Co.,  175  Mo.  App.  555,  561,  158 
S.  W.  98. 

Inures  to  benefit  of  contractor's 
assignee.  Hub  Hardward  Co.  v. 
Aetna  Accident  &  Liability  Co., 
178  Cal.  264,  173  Pae.  81. 

Materialman  may  sue  on.  St. 
Louis  V.  McCully  Const.  Co.  (Mo. 
App.  1916),  184  S.  W.  939. 

Suit  by  city  at  relation  of  ma- 
terialmen so  provided  in  bond,  held 
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form  labor  on  or  furnish  materials  to  be  used  on  the 


valid.  St.  Louis  v.  Parter-Wash- 
ington  Co.,  271  Mo.  229,  196  S.  W. 
767,  certiorari  denied  Parker-Wash- 
ington Co.  V.  St.  Louis,  245  XT.  S. 
651,  38  Sup.  Ct.  R.  11,  '62  L.  ed.  531. 

Bond    secures    materialmen    and 
laborers  of  subcontractor.    Griffith  ' 
V.   Stucker,   91  Kan.  47,   136  Pac. 
937. 

A  bond  required  by  the  statute 
runs  to  those  who  furnish  labor 
or  material  to  a  contractor,  but 
such  bond  does  not  run  to  a  sub- 
contractor. Fry  V.  Bannon  Sewer 
Pipe  Co.,  179  Ind.  309,  101  N.  B. 
10,  12. 

"It  is  well  settled  in  this  juris- 
diction that  where  a  contractor's 
■  bond  expressly  obligates  the  sign- 
ers thereof  to  pay  for  the  material 
and  labor  entering  into  the  con- 
struction called  for  by  the  principal 
contract  those  furnishing  material 
on,  or  bestowing  labor  upon,  such 
aohstruction  may  maintain  an  ac- 
tion therefor  against  the  surities 
on  the  bond."  Builders'  Lumber 
&  Supply  Co.  V.  Chicago  Bonding 
&  Surety  Co.>  167  Wis.  167,  166 
N.  ,W.  320. 

Right  of  laborer  to  sue  surety  for 
compensation  for  work  on  a  public 
improvement,  denied.  "The  bond 
runs  to  the  people  of  the  state. 
In  order  that  a  third  person  may 
maintain  an  action,  there  must  be 
a  liability  to  him  on  the  part  of 
the  promisee.  The  people  of  the 
state  are  not  liable  for  the  payment 
of  the  wages  earned  by  the  plaintiff 
as  a  laborer  working  under  a  con- 
tract in  the  improvement  of  the 
highway.  The  plaintiff  has  no  right 
of  action  against  the  state,  nor 
can  he  make  a  claim  against  the^ 


fund  of  the  state  appropriated  for 
the  improvement  of  this  highway 
for  the  payment  of  the  wages  due 
him,  save  the  making  of  a  claim 
under  the  unexpended  fund  in  ac- 
cordance with  the  provision  of  the 
lien  law."  Fosmire  v.  National 
Surety  Co.,  171  N.  T.  S.  474,  104 
Misc.  Eep.  166. 

Right  of  materialman  to  recover 
cannot  be  defeated  because  of  a 
non-warranted  extension  as  to  the 
completion  of  the  work.  "The 
covenant  in  the  bond  should  be 
read  in  the  light  of  the  statute, 
the  purpose  of  which  was  to  pro- 
tect those  who  furnish  labor  and 
materials  for  work  described  in 
the  contract,  and  not  the  particular 
engagements  under  which  the  work 
is  done."  Los  Angeles  Stone  Co. 
V.  National  Surety  Co.  (Cal.),  173 
Pac.  79,  83. 

Equity  may  entertain  a  suit  of 
a  materialman  relating  to  four  dis- 
tinct contracts  on  the  bond^  in 
event  of  insolvency  of  the  con- 
tractor and  where  the  rights  of 
various  creditors  are  involved, 
where  the  materials  were  not  ap- 
portioned to  the  several  improve- 
ments, thus  presenting  much  com- 
plexity requiring  an  accounting. 
Bewey  Portland  Cement  Co.  v. 
Texas  Building  Co.,  234  Fed.  622, 
148  C.  C.  A.  388. 

"It  has  frequently  been  held 
that  that  the  purpose  of  requiring 
bonds  such  as  this,  on  contracts  for 
the  erection  of  public  buildings,  is 
to  afford  those  furnishing  material 
and  labor  on  public  work,  which 
cannot  be  subject  to  mechanics' 
lien  the  same  measure  of  protec- 
tion   as    is    afforded    by    the    me- 
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improvement,  have  been  held  constitutional,  since  this 
is  a  public  purpose.^*  A  bond  for  the  faithful  perform- 
ance of  the  work  merely  does  not  inure  to  the  benefit 
of  materialmen  and  laborers.®' 

A  covenant  for  the  payment  of  materials  is  independ- 
ent of  the  covenant  to  protect  the  city  as  the  covenant 
for  the  faithful  performance  of  the  contract.'" 

§  1961.    Liability  on  bond." 

"The  liability  of  sureties  is  to  be  determined  by  the 


chaniea'  lien  law  where  the  build- 
ing or  improvement  is  not  of  a 
public  character."  St.  Louis  v. 
Hill-O'Meara  Const.  Co.,  175  Mo. 
App.  555,  158  S.  W.  98,  100. 

Material  is  measured  by  its 
value,  not  its  selling  price.  Pana- 
ma Commercial  Co.  v.  Tingey,  26 
Cal.  App.  576,  147  Pae.  585. 

Subcontractor  may  sue  on  bond. 
Scheflow  V.  Pierce  (N.  C),  97  S.  E. 
167. 

Subcontractor  protected  by  the 
bond.  Philadelphia  v.  Fidelity  & 
Deposit  Co.,  46  Pa.  Super.  Ct.  313; 
Streator  Clay  Mfg.  Co.  v.  Henning- 
Vineyard  Co.,  175  Ga.  297,  155  N. 
W.  1001. 

68  Barber  Asphalt  Paving  Co.  v. 
Bancroft,  167  Cal.  185,  138  Pac. 
742,  745,  distinguishing  Gibbs  v. 
Tally,  133  Cal.  374,  65  Pae.  970,  60 
L.  E.  A.  815. 

68  Wilson  V.  Nelson  (Okl.),  153 
Pac.  1179. 

70  Pry  V.  Bannon  Sewer  Pipe  Co., 
179  Ind.  309,  101  N.  B.  10,  12. 

Bond  made  for  benefit  of  ma- 
tferialmen  and  laborers  may  be  sued 
on  by  them.  Snider  v.  Greer-Wilk- 
inson Lumber  Co.,  51  Ind.  App.  348, 
96  N.  E.  960. 

Absence  of  an  agreement  in  the 


bond  to  furnish  and  pay  for  ma- 
terials and  labor  upon  the  part  of 
the  contractor  so  as  to  make  the 
contract  inure  to  the  benefit  of 
laborers  and  materialmen  will  not 
protect  such  persons.  Staples- 
Hildrebrand  Co.  v.  Metal  Concrete 
Chimney  Co.  (Ind.  App.),  112  N. 
E.  832. 

One  who  furnishes  material  may 
sue  on  bond  given  to  secure  pay- 
ment of,  if  the  contract  so  pro- 
vides. PeUows  V.  Kreutz,  189  Mo. 
App.  547,  176  S.  W.  1080. 

"A  contract  may  be  entered  into 
by  two  or  more  persons  for  the 
primary  benefit  of  third  persons, 
not  parties  to  the  contract,  and  in 
such  a  case,  the  persons  for  whose 
benefit  the  contract  is  made  may 
maintain  an  action  upon  it  in  their 
own  names."  Snider  v.  Greer- 
Wilkinson  Lumber  Co.,  51  Ind. 
App.  348,  96  N.  E.  960. 

71  California.  Live  Oak  Lumber 
Co.  V.  Parr,  28  Cal.  App.  641,  153 
Pac.  741. 

Idaho.  Boise'  City  v.  National 
Surety  Co.,  30  Idaho  455,  165  Pac. 
1131. 

Iowa.  Streator  Clay  Mfg.  Co.  v. 
Henning-Vineyard  Co.,  176  Iowa 
297,  155  N.  W.  1001. 
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specified  conditions  of  the  bond,  and  tlieir  liability  can- 


Kansas.  Board  of  County  Oom- 
missioners  v.  United  States  Fidel- 
ity &  Guaranty  Co.,  26  Kan.  255, 
150  Pae.  590. 

Kentucky.  National  Surety  Co. 
V.  Louisville,  165  Ky.  38,  176  S.  W. 
364. 

Massachusetts.  Hunter  v.  Bos- 
ton, 218  Mass.  535,  106  N.  B.  145. 

Michigan.  Flint  v.  Chicago 
Bonding  &  Surety  Co.,  202  Mich. 
438,  168  N.  "W.  528. 

New  York.  New  York  v.  De 
Marco,  151  N.  Y.  S.  554,  166  App. 
Div.  35. 

Oklahoma.  United  States  Fidel- 
ity &  Guaranty  Co.  v.  Star  Brick 
Co.,  54  Okla.  103,  153  Pac.  1122. 

Oregon.  Bay  City  v.  Sandberg, 
83  Or.  268,  163  Pac.  444. 

Washington.  City  BetaU  Lum- 
ber Co.  V.  Title  Guaranty  &  Sure- 
ty Co.,  72  Wash.  300,  130  Pac.  345; 
Aberdeen  v.  Equitable  Surety  Co., 
92  Wash. ,440,  159  Pac.  683;  North- 
western National  Bank  v.  Guard- 
ian Casualty  &  Guaranty  Co.,  93 
,Wash.  635,  161  Pac.  473;  Title 
Guaranty  &  Surety  Co.  v.  First  Na- 
tional Bank,  94  Wash.  55,  162  Pae. 
23;  Pearson  v.  Puget  Sound  Ma- 
chinery Depot,  99  Wash.  596,  169 
Pac.  961;  Maryland  Casualty  Co. 
V.  Hill,  100  Wash.  289,  170  Pac. 
594. 

Defective  work  and  defective 
material  as  breach.  Baltimore  v. 
Maryland  Pavement  Co.,  130  Md. 
454,  100  Atl.  770. 

Where  the  principal  in  the  bond 
obligates  himself  to  hold  the 
obligee  harmless  and  to  pay  as  and 
when  required  by  law  the  special 
taxes  levied  by  the  public  corpora- 
tion against  the  property  for  the 


improvement,  the  obligation  con- 
stitutes a  promise  to  pay  the  spe- 
cial taxes  when  due  and  thus  dis- 
charges the  obligee.  An  obliga- 
tion of  this  character  is  not  a  con- 
tract of  indemnity  under  which 
damages  must  be  sustained  before 
recovery  can  be  had,  but  an  affirm- 
ative covenant  on  which  a  right  of 
action  accrues  on  failure  to  pay. 
Delmar  Investment  Co.  v.  Lewis, 
271  Mo.  317,  322,  196  S.  W.  1137. 

Bight  of  action  on  bond  cover- 
ing damages  which  may  result  from 
the  carelessness  of  the  contractor 
by  an  employee  of  the  contract, 
due  to  carelessness,  denied.  Stan- 
kiewicz  v.  Prange,  167  Wis.  607, 
167  N.  W.  436. 

The  limitation  clause  affects  the 
remedy  and  not  the  right  of  ac- 
tion. American  Steel  &  Wire  Co. 
v.  Southern  Surety  Co.,  161  N.  Y. 
S.  434,  97  Misc.  Eep.  271. 

Preliminary  steps.  Claimant  for 
labor  and  material  required  to  file 
sworn  statement  of  claim  within  a 
specified  time  after  the  completion 
of  the  work,  as  a  condition.  Pow- 
ers Regulator  Co.  v.  L.  W.  Taylor 
&  Co.,  225  Mass.  292,  114  N.  E. 
356. 

ITotice  to  be  filed  within  specified 
time  from  the  completion  of  the 
improvement,  duly  verified,  also 
with  a  statement.  Failure  to  file 
will  not  sustain  action.  San  Dimas 
Quarry  Co.  v.  American  Surety  Co., 
30  Oal.  App.  3,  157  Pac.  548. 

Notice  of  materialman  to  city, 
held  insufficient.  Carstens  Packing 
Co.  V.  Empire  State  Surety  Co.,  84 
Wash.  345,  147  Pac.  36. 

Guaranty  bond.  Ottumwa  v.  Mc- 
Carthy   Improvement     Co.     (Iowa 


§  1962] 
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not  be  enlarged  beyond  such  specified  conditions. ' ' '"' 

The  obligations  of  sureties  should  not  be  extended 
beyond  their  undertaking  under  the  statute;  "but  within 
that  undertaking  a  liberal  interpretation  is  indulged  in 
favor  of  the  materialman  and  laborer."  ''^ 

§  1962.    Same— for  what  liable. 

In  actions  on  bonds  conditioned  for  the  faithful  per- 
formance of  the  contract  what  items  should  be  included 
under  the  decisions  depends  upon  the  terms  of  the  con- 
tract involved.''* 


1915),  150  N.  W.  586,  modified  in 
175  Iowa  233,  154  N.  W.  306. 

Breach  for  failure  to  maintain 
pavement,  in  good  condition,  for 
the  specified  time  after  completion 
and  acceptance.  Baltimore  v. 
Maryland  Pavement  Co.,  130  Md. 
454,  100  Atl.   770.     * 

Assignee  of  contract,  held  could 
not  maintain  action  on  the  bond 
of  the  contract  for  labor  and  ma- 
terial. Philadelphia  v.  Neill,  235 
Pa.  117,  83  Atl.  575. 

Eight  of  surety  to  subrogation 
denied  because  of  laches.  Amer- 
ican Fidelity  Co.  v.  East  Ohio 
Sewer  Pipe  Co.,  53  Ind.  App.  335, 
101  N.  E.  671,  673. 

72  Hay  V.  Hassett,  174  Iowa  601, 
156  N.  W.  734. 

73  Fry  v.  Bannon  Sewer  Pipe  Co., 
179  Ind.  309,  101  N.  E.  10,  13. 

74  Supplies,  materials  and  labor- 
ers. Failure  to  pay  for  material, 
as  pipe,  furnished  is  clearly  a  de- 
fault of  the  principal  for  which,  of 
course,  the  sureties  are  liable.  Fry 
V.  Bannon  Sewer  Pipe  Co.,  179  Ind. 
309,  101  N.  E.  10,  13. 

Food  supplies  to  men  employed 
on  the  work,  held  not  included  un- 
der  particular  contract.     Mitchell 


V.  Berlin-McNitt  Co.,  91  Wash. 
582,  158  Pac.  264,  distinguishing 
Baker  City  Mercantile  Co.  v.  Idaho 
Glazed  Cement  Pipe  Co.,  67  Or.  372, 
136  Pae.  23. 

"Provisions  and  supplies"  in- 
clude rentals  for  an  engine  em- 
ployed in  the  improvement.  Na- 
tional Lumber  Co.  v.  Title  Guar- 
anty &  Surety  Co.,  85  Wash.  660, 
149  Pac.  16. 

Does  not  include  trenching  ma- 
chines, as  they  are  not  "labor  and 
material  furnished,"  etc.  South- 
ern Surety  Co.  v.  Municipal  Exca- 
vator Co.  (Okl.),  160  Pac.  617. 

To  secure  the  payment  of  "sup- 
plies" in  the  performance  of  the 
work,  held  to  include  rental  of 
hoist  derrick  and  pump,  rented  to 
the  contractor.  Hurley-Mason  Co. 
v.  American  Bonding  Co.,  79  Wash. 
564,  140  Pac.  575. 

J  Appliance  as  tubing,  not  ' '  ma- 
terials" or  "supplies."  Sherman 
v.  American  Surety  Co.  (Cal.),  173 
Pac.  161. 

Relating  to  right  to  lien  under 
a  statute,  "material,"  held  not  to- 
include  rent  for  a  steam  shovel 
leased  to  a  contractor.  Troy  Pub- 
lic Works  Co.  V.  Tonkers,  207  N. 
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Often  supplies  as  well  as  material  and  labor  are  in- 
cluded, but  machinery  used  in  the  prosecution  of  the  work 
and  repairs  thereof  are  not  always  included.''^  The  re- 
coverable items  are  not  limited  to  lienable  items,  but 
the  purchase  price  of  all  material  furnished  may  be  re- 
covered, whether  lienable  or  not,  if  they  were  necessary 
to  complete  the  contractJ^ 

§  1963.    Same — on  abandonment  of  work. 

Under  particular  contract  it  was  held  there  was  no 
liability  for  engineering  services  prior  to  the  time  the 
municipality  took,  over  and  completed  the  work.''"' 

§1964.    Same^-personal  liability  of  officers. 

Neglect  to  require  a  contractor  of  public  work  to  pro- 
vide bond  to  protect  materialmen  and  laborers,  when 
imperatively  required  by  law,  is  held  by  some  courts  to 
create  liability  for  damages  in  behalf  of  those  injured 
by  reason  of  such  omission.    Decisions  on  such  lia|)ility 

Y.  81,  100  N.  E.  700>  44  L.  R.  A.  ing  of  the  improvement,  and  sueli 

(N.  S.)   311.,  as    was    so    used,    held    included. 

The  supply  of  coal  as  fuel,  jheld  Puget   Sound   State  Bank   v.   Gal- 

not  covered.    Alpena  v.  Title  Q-uar-  lucei,  82  Wash.  445,  144  Pac.  698, 

'anty  &  Surety  Co.,  168  Mich.  350,  702. 

134  N.  W.  23.  76  Trenching  machinery,  held  not 

Coal  to  operate  machinery  to  do  included.     Southern  Surety  Co.  v. 

the   work)    held   material   used    in  Municipal    Excavator    Co.    (Okl.)j^ 

the    performance    of    the    contract  160   Pae.   617. 

Tinder  a  particular  law  designed  to  Eepairs  of  rented  steam  shovel, 

protect  laborers  and  those  who  sup-  held  not  included".    Standard  Boiler 

plied     materials.      Pittsburg     Coal  Works  v.  National  Surety  Co.,  71 

Co.   V.  Southern  Asphalt,  &   Const.  Wash.  28,  127  Pae.  573. 

Co.,  138  Tenn.  154,  196  S.  W.  490.  76  Mitchell  v.  Berlin-MeNitt  Co., 

Lumber  furnished  included.    Van  91  Wash.  582,  158  Pac.  264,  approv- 

Doren    Eoofing    &    Cornice    Co.    v.  ing  United  States  v.  Aetna  Indem- 

Guardian  Casualty  &  Guaranty  Co.,  nity  Co.,  40  Wash.  87,  82  Pac.  171; 

99  Wash.  68,  168  Pac.  1124.  and  Zipp  v.  ridelity  &  Deposit  Co., 

Debt  "incurred  in  the  perform-  76  N.  Y.  S.  386,  73  App.  Div.  20. 

ance  of  the  work. ' '    Money  loalied  77  Council  v.  United  States  Fidel- 

to    contractor   for   the  'purpose   of  ity  &  Guaranty  Co.,  31  Idaho  629, 

paying  debts  incurred  in  the  mak-  175  Pae.  44. 
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are  tlie  result,  of  course,  of  the  construction  of  the  par- 
ticular statutes  involved.''^ 


§  1965.    Defenses.™ 

A  change  in  a  statute  modifying  the  remedy  but  not 
interfering  with  the  obligation  will  not  discharge  the 
surety.*" 

Nor  will  the  assignment  of  the  contract  by  the  con- 
tractor.'^ 

So  an  agreement  among  contractors  which  did  not 
reach  the  point  or  have  the  effect  of  an  novation  will 
not  affect  the  liability  of  the  surety.*^ 


78  Evens  &  Howard  Fire  Brick 
Co.  V.  Gammon  (Mo.  App.),  204  S. 
W.  832;  Burton  Machinery  Co.  v. 
Euth,  194  Mo.  App.  194,  186  S.  W. 
737,  196  Mo.  App.  459,  194  S.  W. 
526;  State  ex  rel.  v.  Miller,  123  Mo. 
App.  730,  733,  101  S.  W.  616;  Hy- 
draulic Press  Brick  Co.  v.  School 
District,  79  Mo.  App.  665;  Plum- 
mer  v.  Kennedy,  72  Mich.  295,  40 
N.  W.  433;  Owen  v.  Hill,  67  Mich. 
43,  34  N.  W.  649;. Wilcox  Lumber 
Co.  V.  School  District,  106  Minn. 
208,  118  N.  W.  794;  Monnier  v. 
Godbold,  116  La.  165,  40  So.  .604, 
5  L.  E.  A.  (N.  S.)  463;  Ehea  Coun- 
ty V.  Sneed,  105  Tenn.  581,  56  S. 
W.  1063. 

79  Hub  Hardware  Co.  v.  Aetna 
Accident  &  Liability  Co.  (Cal.), 
173  Pac.  81;  St.  Louis  v.  Hill- 
O'Meara  Const.  Co.,  175  Mo.  App. 
555,  158  S.  W.  98;  New  York  v. 
Ceeley-Taylor  Co.,  133  N.  Y.  S.  808, 
149  App.  Div.  98. 

Invalidity  of  contract.  Hutchin- 
son V.  Kansas  Bitulithic  Co.,  239 
Fed.  659,  152  C.  C.  A.  493. 

Hlegality  of  contract  is  not  a  de- 
fense. Tulsa  Eig  EeU  &  Mfg.  Co. 
V.  Hansel  (Okl.),  170  Pac.  612. 


Provision  relating  to  attorneys* 
fees,  held  valid.  Snider  v.  Greer- 
Wilkinson  Lumber  Co.,  51  Ind.  App. 
348,  96  N.  E.  960. 

Alteration  in  material  does  not 
discharge  surety.  W.  D.  Casualty 
Co.  V.  Wellston  (Okl.),  148  Pac. 
691. 

Certain  defenses  are  available  to 
city  only,  and  not  to  contractor's 
sureties,  e.  g.,  that  a  municipal  of- 
ficer was  interested  in  the  contract 
in  violation  of  law  under  a  charter 
provision  declaring  such  contract 
"void  and  of  no  force  or  effect 
against  the  city."  People  v. 
Southern  Surety  Co.,  199  Mich.  30, 
165  N.  W.  769;  Schurtz  v.  Grand 
Eapids,  199  Mich.  20,  165  N.  W. 
766. 

80  American  Eadiator  Co.  v. 
American  Bonding  Co.,  27  Cal.  App. 
685,  151  Pac.  168. 

81  Los  Angeles  Stone  Co.  v.  Na- 
tional Surety  Co.  (Cal.),  173  Pac. 
79. 

82  American  Eadiator  Co.  v. 
American  Bonding  Co.,  27  Cal  App. 
685,  151  Pac.  168. 
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The  fact  that  the  contractor  made  payments  on  ac- 
count to  a  materialman  and  subsequently  executed  a 
time  notice  for  the  balance  without  the  knowledge  of 
the  surety,  it  was  held,  did  not  discharge  the  surety.*' 

And  the  payment  by  the  municipality  for  the  work 
accepted  by  it  under  an  honest  belief  that  it  was  done 
in  the  manner  required  by  the  contract,  it  was  held,  did 
not  release  the  surety.'* 

But  the  working  of  employees  on  the  contract  more 
than  eight  hours  a  day,  in  violation  of  a  labor  law,  with 
the  city's  consent,  is  a  good  defense  on  the  surety  bond."" 

Alterations  in  the  contract  to  be  material  must  change 
the  legal  effect.'* 

Thus  a  material  change  relating  to  payments  made 
after  the  execution  of  the  contract  and  bond  operates 
to  discharge  the  surety.'' 

The  extension  of  time  of  payment  by  the  principal 
and  creditor,  without  consent  of  the  surety,  usually  dis- 
charges a  surety,  but  the  rule  was  held  not  applicable 
to  a  paid  surety  company,  unless  resultant  harm  ap- 
pears." 

"Usually  a  written  instrument  for  the  payment  of 
money  imports  a  consideration,  and  the  defense  of  lack 
of  consideration  cannot  be  raised  by  demurrer,  but  must 
be  set  up  by  answer."  "This  doctrine  is  based  upon 
a  presumption  that  the  instrument  was  given  for  value, 
but  when  it  affirmatively  appears  from  the  complaint 
that  the  instrument  was  without  valid  consideration,  no 
such  presumption  exists.    The  9ontract,  then,  is  pleaded 

83  People    V.    Bowen,    187    Mich.  87  American  Metal  Ceiling  Co.  v. 

257,  153  N.  W.  672.  New  Hyde  Park  Fire  Dist.,  154  N. 

«4  Seaside  v.  Eendles  (Or.  1919),  Y.  S.  661,  665,  91  Misc.  Rep.  236. 

180  Pae.  319,  326,  approving  New-  88  Standard  Salt  &  Cement  Co.  v. 

ark  V.  New  Jersey  Asphalt  Co.,  68  National  Surety  Co.,  134  Minn.  121, 

N.  J.  L.  458,  53  Atl.  294,  296.  158  N.  W.  802,  804,  805. 

85  Medina  v.  Title  Guaranty  &  Extension  of  time  as  diseharg- 
S.  Co.,  136  N.  T.  S.  786,  152  App.  ing  surety.  Chester  v.  National 
Div.  307.  Surety  Co.,  91  S.  C.  17,  74  S.  E.  37. 

86  Fry  v.  Bannon  Sewer  Pipe  Co., 
179  Ind.  309,  101  N.  E.  10. 
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as  a  mere  naked  promise  wMcli  does  not  constitute  a 
cause  of  action,  and  a  demurrer  will  lie."^® 

§  1966.    Construction.^" 

"The  language  of  the  bond  is  to  be  interpreted  in  the 
light  of  the  statute  and  ordinance,  and  with  a  view  to 
effectuating  the  legislative  intent  manifested  in  these  en- 
actments."®^ 

"The  intent  of  the  parties  is  to  be  gathered  from  the 
nature  of  the  instrument  fairly  read  in  the  light  of:  all 
the  circumstances  attending  its  making  and  the  apparent 
purpose  it  was  intended  to  serve. ' '  ®^ 

The  bond  and  contract  are  to  be  construed  together.®^ 

The. general  rule  is  that  the  bond  is  to  be  construed 
strictly  against  the  surety.®* 

"The  rule  of  construction  applicable  to  the  contract 
of  a  gratuitous  surety,  always  so  much  the  favorite  of 
courts  that  every  intendment  is  in  his  favor,  does  not 
apply  when  the  surety  is  a  paid  surety.  Their  under- 
takings are  in  the  nature  of  insurance  contract.  *  *  * 
Our  cases  reflect  the  holdings  of  other  courts.  The  un- 
mistakable trend  is  as  stated  and  the  result  is  whole- 
some. "  '^  ' 

89  Seneea  Falls  v.  Botech,  149  K.  Concrete  Chimney  Co.  (Ind.  App.), 
Y.  S.  320,  86  Mise.  Eep.  481.  112  N.  E.  832. 

90  National  Surety  Co.  v.  Hunts-  94Topeka  v.  Federal  Union 
vUle,  192  Ala.  82,  68  So.  373.  Surety  Co.,  213  Fed.  958,  130  C.  C. 

Bond  given  as  a  statutory  bond  A.  364. 

wiU  not  be  treated  as  a  common  95  Standard  Salt  &  Cement  Co.  v. 

law  bond.     San  Dimas  Quarry  Co.  National  Surety  Co.,  134  Minn.  121, 

V.   American   Surety    Co.,    30    Cal.  158  N.  W.  802,  804. 

App.  3,  157  Pae.  548.  See   notes   33   L.  B.  A.    (N.   S.) 

91  St.  Louis  V.  Hill-0'Meara  513;  Ann.  Cas.  1912B,  1085;  13 
Const.  Co.,  175  Mo.  App.  555,  158  Mich.  Law  Eev.  245;  29  Harvard 
S.  W.  98,  100.  Law  'Eev.   314;    3    Cal.   Law   Eev. 

92  Hay  V.  Hassett,  174  Iowa  601,  169. 

156  N.  W.  734.  "In  bonds  of  the  kind  here  in- 

9S Builders'   Lumber    &    Supply  volved  which  are  executed  upon  a 

Co.  V.  Chicago   Bonding  &  Surety  consideration  and  by  a  corporation 

Co.,  167  Wis.  167,  166  N.  W.  320;  organized  to  make  such  bonds  for 

Staples-Hilderbrand    Co.    v.    Metal  profit,  the  rule  relating  to  ordinary 
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V.  DAMAGES. 

§  1968.    Liability  for  consequential  damages.^^ 

Apart  from  imposition  by  written  law,  negligence, 
want  of  skill,  or  active  wrong-doing,  no  municipal  lia- 
bility arises  for  consequential  damages  resulting  from 
the  construction  of  publig  improvements,®''  including  the 
construction  of  streets,®*  and  sewers.®' 


sureties  not  applicable  and  any 
doubtful  language  should  be  con- 
strued most  strongly  against  the 
surety  and  in  favor  of  the  indem- 
nity which  the  assured  had  rea- 
sonable grounds  to  expect.  The 
rule  applicable  to  contracts  of  fire 
and  life  insurance  is  the  rule,  by 
analogy,  most  applicable!  to  such  a 
contract."  Philadelphia  v.  Fi- 
delity &  Deposit  Co.,  46  Pa.  Super. 
Ot.  313,  317,  318. 

96  See  §§  2634,  2635,  post; 
§§  2634,  2635,  vol.  6,  ante;  Chapter 
58,  Municipal  liability  for  torts. 

97  Connecticut.  G  a  y  1  o  r  v. 
Bridgeport,  90  Conn.  235,  96  Atl. 
936. 

Georgia.  Atlanta  v.  Williams,  15 
Ga.  App.  e54y  84  S.  E.  139. 

Louisiana.  Shreport  v.  Mc- 
Clure,  132  La.  468,  61  So.  530. 

Missouri.  Campbell  Lumber  Co. 
V.  Levee  Dist.,  186  Mo.  App.  371, 
380,  172  S.  W.  64;  Melvin  v. 
Mound  City,  185.  Mo.  App.  522,  172 
S.  W.  482  (holding  amount  is  jury 
question) . 

North  Carolina.  Stiles  v. 
■Franklin,  173  N.  C.  651,  92  S.  E. 
599;  Wood  v.  Duke  Land  &  Imp. 
Co.,  165  N.  C.  367,  81  S.  E.  422. 

New  York.  Goodrich  v.  Otego, 
145  N.  T.  S.  497,  160  App.  Div. 
349. 

Oklahoma.  Mangum  v.  Todd,  42 
Okla.  343,  141  Pae.  266. 


Washington.  Thorpe  v.  Spo- 
kane, 78  Wash.  488,  139  Pac.  221; 
Ettor  V.  Tacoma,  77  Wash.  267,  137 
Pac.  820. 

No  liability  arises  where  the  city 
attempts  to  make  improvements 
beyond  the  scope  of  its  authorijiy. 
Duckworth  v.  Springfield,  194  Mo. 
App.  51,  184  S.  W.  476. 

There  is  municipal  liability 
where  the  injury  is  the  result  of 
active  wrongdoing  chargeable  to 
the  corporation.  Dorail  v.  Asbury, 
91  N.  J.  L.  651,  104  Atl.  130,  fol- 
lowing Kehoe  v.  Eutherford,  74 
N.  J.  L.  659,  65  Atl.  1046,  122  Am. 
St.  Rep.  411.  ' 

Liable  for  negligence  in  doing 
work.  Cincinnati  v.  Filser,  2  Ohio 
App.  394,  35  Ohio  Cir.  Ct.  E.  487; 
Pacific  Laundry  Co.  v.  Pacific 
Bridge  Co.,  69  Or.  306,  138  Pac. 
221. 

In  blasting  under  proper  precau- 
tions, creates  no  liability  to  abut- 
ting residents,  due  to  noise.  Ku- 
gel  V.  Sterling,  164  111.  App.  371. 

98  "  A  municipal  corporation  is 
not  liable  for  its  failure  to  make 
a  municipal  improvement;  nor  is 
it  liable  for  consequential  damages 
to  the  owners  or  occupants  of 
property  abutting  on  a  street 
which  it  opens  and  obstructs  in 
making  a  municipal  improvement 
for  which  it  has  legislative  au- 
thority."     Cassel    V.    New    York, 
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True,  liability  arises  where  there  has  been  an  actual 
taking  or  damaging  that  is  not  consequent  upon  the  ex- 
ercise of  reasonable  care  in  the  doing  of  the  work.^ 

In  Washington  a  city  is  held  liable  for  the  removal 
of  lateral  support  to  property  near  a  street,  in  making 
an  original  grade,  where  it  was  negligent  in  leaving  a 
clay  bank  exposed  and  unprotected,  knowing  or  being 


153  N.  T.  S.  410,  417,  418,  167 
App.  Div.  831. 

"This  court  has  held  in  com- 
mon with  the  majority  of  the 
courts  in  this  country  that  the  in- 
dividual is  bound  by  the  interest 
and  purpose  of  the  original  dedi- 
cator, and  that  an  abutting  owner 
can  not  claim  damages  resulting 
from  an  original  grade."  Stern  v. 
Spokane,  73  Wash.  118^  131  Pac. 
476. 

"The  dedication  of  streets  and 
alleys  to  the  public  use  implies  an 
agreement  of  the  dedicator  and  his 
successor  in  interest  that  the  city 
may  establish  grades  and  improve 
streets  thereto  in  aid  of  such  use." 
Wood  V.  Tacoma,  66  Wash.  266, 
119  Pae.  859. 

99  "  A  municipal  corporation  can 
not  be  held  liable  for  consequential 
injuries  that  result  from  the  con- 
struction of  public  works  in  the 
absence  of  negligence  or  want  of 
due  care  or  skill,  and  this  includes 
the  construction,  maintenance,  and 
operation  of  sewers  and  streets." 
Indianapolis  v.  Williams,  58  Ind. 
App.  447,  108  N.  E.  387,  389. 

"Where  there  is  no  negligence, 
no  liability  arises.  »  *  *  This 
doctrine  is  almost  universally  ac- 
cepted by  the  state  courts  of  this 
country.  »  »  »  The  remedy, 
therefore,  for  a  consequential  in- 
jury resulting  from  the  state's  ac- 


tion through  its  agents,  if  there 
be  any,  must  be  that,  and  that 
only,  the  legislature  shall  give.  It 
does  not  exist  at  common  law. 
*  *  *  But  when  negligence  ex- 
ists in  doing  the  municipal  work 
the  rule  is  otherwise,  and  the  cor- 
poration becomes  liable  for  dam- 
ages." Hoyle  V.  Hickory,  167  N. 
C.  619,  621,  83  S.  B.  738,  citing 
§  1968,  p.  4220,  vol.  4,  ante. 

l"It  is  the  duty  of  ,a  city  to 
maintain  streets  and  bridges,  and 
such  inconvenien"ees  as  necessarily 
follow  the  performance  of  that 
duty  are  a  burden  the  property 
owners  must  bear.  *  *  *  It  is 
only  where  there  has  been  an  'ac- 
tual taking  or  a  damaging  that  is 
not  consequent  upon  the  exercise 
of  reasonable  care,  in  the  per- 
formance of  the  work  that  the  city 
will  be  held  liable.  Of  course,  the 
city  would  be  liable  for  any  dam- 
age resulting  from  a  physical  in- 
vasion of  the  'property  beyond  the 
street  line,  or  a  physical  projec- 
tion of  the  instrumentalities  used 
to  carry  on  the  work  over  the  ad- 
joining property.  If  it  should  ap- 
pear that  the  ov\mer  will  suffer 
such  damage  he  may  restrain  the 
prosecution  of  the  work,  or  he  may 
permit  it  to  go  on,  claiming  his 
damages  in  an  action  at  law." 
Hieber  v.  Spokane,  73  Wash.  122, 
131  Pac.  478. 
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charged  with  knowledge  that  it  would  result  in  disiatefgra- 
tion  of  the  bank  and  the  consequent  sliding  of  the  soil.* 
But  in  that  State  a  city  is  not  liable  to  abutting  owners 
for  the  removal  of  lateral  support  in  making  an  original 
grade  of  a  dedicated  street  where  the  grading  is  done 
wholly  within  the  limits  of  the  street.  The  reason  for 
the  rule  is  found  in  variaijit  expressions  of  the  control- 
ling principle  that  the  right  to  make  an  origiaal  grade 
is  implied  in  the  grant  of  dedication  and  that  the  abut- 
ting property  owner  holds  subject  to  this  right  whenever 
the  city  may  see  fit  to  exercise  it.' 

§  1968a.    Same — delay  in  doing  the  work. 

Judicial  decisions  have  considered  whether  municipal 
liability  would  arise  from  unreasonable  delay,  due  wholly 
or  in  part  to  the  public  authorities,  which  resulted  in 
unreasonable  obstruction  of  public  ways  to  the  special 
injury  of  abutting  property  owners.*  A  late  New  York 
case,  in  the  opinion  of  the  author,  outlines  a  reasonable 
rule  in  which  it  is  said  that  it  is  the  ' '  duty  of  a  municipal 
corporation  in  exercising  its  legislative  authority  to  make 
improvements  requiring  the  obstruction  of  streets,  to 
use  reasonable  care  and  diligence  to  the  end  that  the 
street  shall  not  be  unnecessarily  obstructed  and  that 
necessary  obstructions  shall  not  be  continued  beyond 
the  time  reasonably  required  for  making  the  improve- 
ment. *  *  *  If  the  city  be  not  liable  for  consequen- 
tial damages,  from  unreasonable  delay  in  the  prosecu- 
tion of  a  public  improvement  in  any  circumstance,  then 
it  may  completely  obstruct  a  street  and  abandon  work 
on  the  improvement  indefinitely,  and  abutting  shop- 
keepers would  have  no  redress.  I  am  of  opinion  that 
the  extent  of  immunity  of  a  municipal  corporation  from 

2Loehore    v.    Seattle,   98    Wash,  cher  v.  Seattle,  43  Wash.  627,  86 

265,   167   Pac.   918;    AUbin  v.   Se-  Pac.  1046,  88  Pac.  843. 

attle,  98  Wash.  275,  167  Pae.  922.  4  Delay,  due  to  injunction.    Wil- 

3  Schusa    V.    Chehalis,   82   Wash,  liams  v.  Seattle,  78  Wash.  377,  139 

595,  144  Pae.  916;  Best  v.  CSiehalis,  Pae.  45. 
82  Wash.  601,  144  Pae.  918;  Flat- 
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liability  from  obstructing  streets  in  making  public  im- 
provements is  for, the  period  reasonably  necessary  for 
the  performance"  of  the  work,  with  immunity  also  from 
liability  for  errors  of  judgment  with  respect  to  the  period 
required  for  the  performance  of  the  work,  and  from  lia- 
bility for  delays  caused  by  contractors  without  its 
fault."" 


§  1969.    Constitutional  provisions.^ 

§  1970.    Statutory  and  charter  provisions.' 

§  1972.    Authorization  or  ratification  of  improvement  by 
municipaJity.* 


6  Caasel  v.  New  York,  153  N.  T. 
S.  410,  417,  418,  167  App.  Div.  831. 

8  Ray  V.  Huntington,  81  W.  Va. 
607,  95  S.  E.  23. 

Change  of  grade  is  "damaging" 
within  the  constitution,  and  the 
right  to  damages  cannot  be 
abridged  by  statute  or  ordinance. 
Hollenbeek  v.  Seattle,  88  Wash. 
322,  153  Pac.  18. 

Initial  grade  of  street  damaging 
property  of  an  abutting  owner 
renders  the  city  liable  by  virtue  of 
the  constitution  prohibiting  the 
taking  or  damaging  private  prop- 
erty without  compensation.  Rich- 
ards V.  Salt  Lake  City,  49  Utah  28, 
161  Pae.  680. 

Consequential  damages  from 
change  of  grade  of  street,  held  not 
within  constitutional  provisions 
that  private  property  shall  not  be 
taken  or  damaged,  until  paid,  etc. 
McGrew  v.  Granite  Bituminous  P. 
I  Co.,  247  Mo.  549,  155  S.  W.  411. 

7  Otis  Elevator  Co.  v.  Chicago, 
263  HI.  419,  105  N.  E.  338,  52  L. 
E.  A.  (N.  S.)  192;  Be  Harrison  Es- 
tate, 250  Pa.  129,  95  Atl.  406. 

8  City  must  authorize  the  work, 

8  McQ.— 17 


to  create  municipal  liability.  Hicks 
V.  Williamsport,  235  Pa.  509,  84 
Atl.  435. 

Must  authorize  or  ratify,  other- 
wise there  is  no  liability.  Jones 
V.  Caruthersville,  186  Mo.  App. 
404,  407,  171  8.  W.  639. 

Change  of  street  grade.  Mc- 
Graw  V.  Granite  Bituminous  Pav- 
ing Co.,  247  Mo.  549,  155  S.  W.  411; 
Ketchum  v.  Monett,  193  Mo.  App. 
529,  533,  181  S.  W.  1064;  Bigelow 
V.  Springfield,  178  Mo.  App.  463, 
162  S.  W.  750;  Heidorn  v.  Kirk- 
wood,  169  Mo.  App.  156,  152  S.  W. 
374. 

Change  of  grade  can  only  be  by 
ordinance,  and  without  it  city  is 
not  liable.  Johnson  v.  Granvill, 
36  N.  D,  91,  161  N.  W.  721. 

"It  does  not  appear  that  the 
town  ever  took  any  action  with 
respect  to  the  gutter,  the  culvert 
or  the  catch -basin;  and  no  vote 
specially  authorizing  their  instal- 
lation appears  in  the  town  records. 
*  *  *  The  town  did  not  assume 
to  perform  the  work  by  means  of 
its  agents,  as  in  Waldron  v.  Haver- 
hill, 143  Mass.  582,  10  N.  E.  481; 
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§  1974.    Agreement  fixing  amount  of  damages.^ 

§  1975.    Damages  for  change  of  street  grade. 

As  there  is  no  municipal  liability  at  common  law  for 
damage  to  abutting  property  due  to  an  authorized  change 
in  the  grade  of  a  street,  made  in  a  proper  manner,  with- 
out negligence,^"  liability  exists  only  by  virtue  of  con- 
stitution, statute  or  charter.^^ 


Butman  v.  Newton,  179  Mass.  1, 
60  N.  E.  401,  88  Am.  St.  Eep.  439." 
Blaisdell  v.  Stoneham,  229  Mass. 
563,  118  N.  E.  919. 

Construction  of  sidewalk;  ques- 
tion of  authority.  Ketchum  v. 
Monett,  193  Mo.  App.  529,  181  S. 
W.  1064. 

9  Otis  Elevator  Co.  v.  Chicago, 
263  111.  419,  105  N.  E.  338,  52  L. 
E.  A.  (N.  S.)  192. 

10  Kentucky.  Philpot  v.  Tomp- 
kinsville,  148  Ky.  511,  146  S.  W. 
1093. 

Louisiana.  Connell  v.  Yazoo  & 
M.  V.  E.  Co.,  141  La.  701,  75  So. 
«52. 

Maryland.  Baltimore  &  O.  E. 
Co.  V.  Kahl,  124  Md.  299,  92  Atl. 
770;  Baltimore  &  O.  E.  Co.  v.  Kane, 
124  Md.  231,  92  Atl.  532. 

New  York.  Friel  v.  New  York, 
134  N.  Y.  S.  1025,  150  App.  Div. 
317;  People  ex  rel.  v.  Henuessy, 
131  N.  Y.  S.  327,  146  App.  Div. 
440;  People  ex  rel.  v.  Ormond,  168 
N.  Y.  S.  255,  181  App.  Div.  242; 
People  ex  rel.  v.  Hennessy,  205  N. 
Y.  301,  98  N.  E.  516;  Ee  Grant 
Ave.,  New  York  City,  152  N.  Y.  S. 
13;  Goodrich  v.  Otego,  216  N.  Y. 
112,  110  N.  E.  162. 

North  Carolina.  J.  A.  ^  C.  E. 
Bennett  v.  Winston-Salem  South 
Bound  Ey.  Co.,  170  N.  C.  389,  87 
S.  E.  133;  Wood  v.  Duke  Land  & 


Imp.  Co.,  165  N.  C.  367,  81  S.  E. 
422,  citing  §  1975,  vol.  4,  ante. 

South  Carolina.  Stone  v.  Green- 
ville (S.  C.  1918),  96  S.  E.  520. 

Vermont.  Hoyt  v.  North  Troy 
(Vt.  1918),  105  Atl.  33. 

Wisconsin.  Henry  v.  LaCrosse, 
165  Wis.  625,  162  N.  W.  174,  176. 
.  "In  the  absetice  of  statutory 
authority  therefor,  no  action  would 
lie  if  the  grade  had  been  lawfully 
changed.  The  wrong  is  deemed 
damnum  absque  injuria."  Kehres 
V.  New  York,  147  N.  Y.  S.  825,  827, 
162  App.  Div.  349. 

Changing  grade  of  an  old  high- 
way in  territory  annexed  creates 
no  municipal  liability.  Gernert  v. 
Louisville,  155  Ky.  589,  159  S.  W. 
1163. 

"It  is  a  well  recognized  rule 
with  us  that  an  abutting  owner 
may  not  as  a  rule  recover  dam- 
ages for  diminution  in  the  value 
of  his  property,  caused  by  a  duly 
authorized  change  in  the  grade  of 
a  street,  which  has  been  already 
established.  *  *  *  The  posi- 
tion is  allowed  to  prevail  on  the 
supposition  that  the  municipal  au- 
thorities shall  not  proceed  or  have 
the  work  done  in  an  unskillful  or 
negligent  manner,  and  where  it  is 
shown  that  there  has  been  a  breach 
of  duty  in  this  respect  an  action 
lies."     Earnhardt     v.    Lexington, 
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But  a  change  of  grade  without  lawful  authority  renders 
the  municipality  liable  for  damages  resulting  therefrom 
to  an  abutting  owner  whose  property  had  been  improved 
with  relation  to  a  former  legally  established  grade.^'' 


§  1976.    Same — created    by    constitution,     statute     or 
charter. 

The  right  to  damages  for  change  of  grade  of  street 
created  by  constitution,  statute  or  charter  is  made  de- 
pendent upon  specified  conditions." 


157  N.  C.  234,  72  S.  E.  864;  Har- 
per V.  Lenoir,  152  N.  0.  723,  68 
N.  E.  228;  Jones  v.  Henderson,  147 
N.  C.  120,  60  S.  E.  894. 

Construction  o:P  sidewalk.  Hei- 
dorn  V.  Kirkwood,  169  Mo.  App. 
156,  152  S.  W.  374;  Kirksville  v. 
Ferguson,  262  Mo.  661,  172  S.  W.  4. 

11  Section  1976,  post. 

iZKelires  v.  New  Tork,  147  N. 
T.  S.  825,  162  App.  Div.  349;  Friel 
V.  New  Tork,  134  N.  T.  S.  1025, 
150  App.  Div.  317,  affirmed  208  N. 
Y.  555,  101  N.  E.  1103. 

Liability  for  changing  an  estab- 
lished grade  where  pr'operty  has 
been  improved  with  reference  to 
such  grade.  Mangum  v.  Todd,  42 
Okla.  343,  141  Pac.  266. 

Unless  property  owner  builds 
with  reference  to  grade,  on  change, 
he  cannot  recover  damages.  Vilas 
V.  Chicago,  M.  &  St.  P.  Ey.  Co., 
179  Iowa  1244,  162  N.  W.  795. 

13  Arkansas.  Eiekhoff  v.  Argen- 
ta,  120  Ark.  212,  175  S.  W.  367. 

Connecticut.  Rogers  v.  New 
London,  89  Conn.  344,  94  Atl.  364. 

Georgia.  Williamson  v.  Savan- 
nah, 19  Ga.  App.  784,  92  S.  E.  291; 
Atlanta  v.  Atlas  Realty  Co.,  17 
6a.  App.  426,  87  S.  B.  698. 

Iowa.    Chiesa,  v.  Des  Moines,  158 


Iowa  343,  138  N.  W.  922;  Landis 
V.  Marion,  176  Iowa  240,  157  N. 
W.  480,  178  Iowa  1396,  161  N.  W. 
26. 

Kentucky.  Louisville  v.  Koshe- 
wa,  161  Ky.  359,  170  S.  W.  964; 
Louisville  v.  Lansberg,  161  Ky. 
361,  170  S.  W.  962. 

Missouri.  Ford  v.  Phillips,  159 
Mo.  App.  482,  486,  141  S.  W.  907; 
White  V.  Springfield,  189  Mo.  App. 
228,  233.  Berglar  v.  University 
City  (Mo.  App.),  190  S.  W.  620; 
Medley  v.  Jackson  (Mo.  App.),  200 
S.  W.  676. 

Maine.  Sherburne  v.  Sanford, 
113  Me.  66,  92  Atl.  997;  Turner  v. 
Portland,  114  Me.  454,  96  Atl.  742. 

Michigan.  Labadie  v.  Ford,  185 
Mich.  402,  151  N.  W.  1046. 

Nebraska.  Stocking  v.  Lincoln, 
93  Neb.  798,  142  N.  W.  104,  46  L. 
E.   A.    (U.    S.)    107. 

New  York.  Ee  Cauldwell,  141 
N.  Y.  S.  734,  156  App.  Div.  661; 
Goodrich  v.  Otego,  216  N.  Y.  112, 
110  N.  E.  162;  Ee  Grant  Ave.,  New 
York  City,  152  N.  Y.  S.  13;  Peo- 
ple ex  rel.  v.  Prendergast,  135  N. 
T.  S.  705,  150  App.  Div.  665;  Peo- 
ple ex  rel.  v.  Hennessy,  205  N.  Y. 
301,  98  N.  E.  516,  reversing  131 
N.  Y.  S.   327,  146  App.  Div.  440; 
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§1977.    Change  of  grade  must  be  of  a  grade  legally 
established." 

As  a  prerequisite  to  damages  due  to  change  of  a  street 
grade,  it  is  frequently  stated  that  the  prior  grade  must 


People  ex  rel.  v.  Hennessy,  134  N. 
T.  S.  145,  74  Misc.  Bep.  166;  Eog- 
era  v.  Cato,  177  N.  Y.  S.  470. 

New  Jersey.  Worth  v.  West- 
field   (N.  J.  L.),  90  Atl.  727. 

Oklahoma.  Mangum  v.  Todd,  44 
Okla.  343,  141  Pae.  266. 

Pennsylvania.  Iron  City  Auto- 
mobile Co.  V.  Pittsburgh,  253  Pa. 
478,  98  Atl.  679;  Maxler  v.  Free- 
port  Borough,  48  Pa.  Super.  Ct. 
146. 

South  Carolina.  Stone  v.  Green- 
ville (S.  C),  96  S.  E.  520. 

Wisconsin.  Bumham  v.  Mil- 
waukee, 155  Wis.  90,  143  N.  W. 
1067;  Pabst  Brewing  Co.  v.  Mil- 
waukee, 148  Wis.  582,  133  N.  W. 
1112. 

When  authorized  by  the  munici- 
pality, change  of  grade  gives  abut- 
ting property  owners  resulting 
damages.  Ee  Leonard  Street,  162. 
N.  T.  S.  285,  176  App.  Div.  25. 

By  statute  "an  adjoining  owner 
is  given  a  remedy  against  the  vil- 
lage for  an  injury  caused  byi  a 
change  of  grade  not  made  by  the 
village  itself."  MeMullen  v. 
Marlborough,  148  N.  T.  S.  505,  163 
App.  Div.  73. 

Charter  of  New  York  City  con- 
strued as  to  authority  conferred 
on  municipal  officers  to  change 
streets  or  the  grade  of  streets. 
Courts  will  not  interfere  with  dis- 
cretion. McCabe  v.  New  York, 
213  N.  Y.  468,  107  N.  B.  1049,  af- 
firming 140  N.  Y.  S.  127,  155  App. 
Div.  262. 

Ordinance  may  create  municipal 


liability  for  change  of  street  grade 
necessitating  relaying  mains  and 
water  pipes  of  water  company. 
Bismarck  Water  Supply  Co.  v.  Bis- 
marck, 23  N.  D.  352,  137  N.  W.  34. 

In  Tennessee  the  court  has 
adopted  the  rule  that  a  liberal  con- 
struction shall  be  given  to  such 
statutes  in  favor  of  the  rights  of 
citizens  affected.  Knoxville  v. 
Barton,  128  Tenn.  177,  159  S.  W. 
837;  Knoxville  v.  Harth,  105  Tenn. 
436,  58  S.  W.  650,  80  Am.  St.  Bep. 
901. 

Damages  recoverable  for  injury 
to  vacant  lot.  Staub  v.  Mamaro- 
neck,  151  N.  Y.  S.  485,  165  App. 
Div.  755,  disapproving  Lester  v. 
Blaisdell,  137  N.  Y.  S.  491,  493. 

Whether  damages  recoverable, 
held  jury  question.  Maxwell  v. 
Springfield  (Mo.  App.),  199  S.  W. 
600. 

14  Arkansas.  Fayetteville  v. 
Stone,  104  Ark.  136,  148  S.  W. 
524. 

Illinois.  Keithley  v.  Peoria,  193 
111.  App.  167. 

Michigan.  Labadie  v.  Ford,  185 
Mich.  402,  151  N.  W.  1046. 

New  York.  People  v.  Dickey, 
142  N.  Y.  S.  776,  157  App.  Div.  794. 

Nebraska.  Stocking  v.  Lincoln, 
93  Neb.  798,  142  N.  W.  104,  46  L. 
E.  A.   (N.  S.)   107. 

Washington.  Muller  v.  Great 
Northern  Ey.  Co.,  75  Wash.  631, 
l35  Pac.  631. 

West  Virginia.  Perkins  v. 
Princeton,  80  W.  Va.  92,  92  S.  B. 
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be  established  as  the  law  prescribes,^*  e.  g.,  by  ordinance,^' 
or  resolution,  or  by  some  other  formal  effective  munici- 
pal action.  On  the  other  hand,  liability  may  exist  under 
some  laws,  as  construed,  whether  the  change  of  grade 
is  from  one  established  or  merely  from  a  natural  grade,^' 
or  a  grade  established  by  usage,  acquiescence  and  gen- 
eral recognition.^* 

Constitutional  provisions  requiring  compensation  for 
property  taken  or  damaged,  are  not  construed  precisely 
the  same  by  the  judicial  decisions  relating  to  injury  to 
property  occasioned  from  the  natural  or  initial  grade, 
one  not  duly  established  in  accordance  with  the  appli- 
cable law.  As  mentioned,  some  deny  liability  unless  the 
grade  changed  had  been  duly  established.  Others  sup- 
port the  rule  that  where  injury  results  to  property  im- 


242;  Bay  v.  Huntington,  81  W.  Va. 
607,  95  S.  E.  23. 

Wisconsin.  Henry  v.  La  Hrosse, 
165  Wis.  625,  162  N.  W.  174. 

iBPriel  V.  New  York,  134  N. 
Y.  8.  1025,  150  App.  Div.  317. 

16  Brown  v.  Sigourney,  164  Iowa 
184,  145  N.  W.  478;  Landis  v. 
Marion,  176  Iowa  240,  157  N.  W. 
841;  Johnson  v.  Granville,  36  N. 
D.  91,  161  N.  W.  721. 

17  Bismarck  Water  Supply  Co.  v. 
Bismarck,  23  N.  D.  352,  137  N.  W. 
34. 

18  "A  prior  formal  establishing 
of  grade  was  not  necessary  that 
the  change  under  the  survey  should 
constitute  a  change  of  grade.  A 
grade  of  a  street  may  become  es- 
tablished by  usage,  acquiescence 
and  recognition  without  any  for- 
mal ordinance  on  the  part  of  the 
municipality. ' '  Hunt  v.  Otego,  145 
N.  Y.  S.  495,  160  App.  Div.  168. 

A  grade  need  not  be  adopted  by 
formal  ordinance.  "A  grade  if 
adopted  and  improved  at  the  ex- 
pense   of    the    abutting    property 


owners  is  an  established  grade,  and 
cannot  thereafter  be  changed  by 
the  city  without  payment  of  con- 
sequential damages."  HoUenback 
V.  Seattle,  88  Wash.  322,  153  Pac. 
18;  Thorberg  v.  Hoquiam,  77  Wash. 
679,  138  Pac.  304. 

"If  is  not  necessary  that  the 
city  should  have  first,  by  ordi- 
nance, established  a  grade  line, 
and  then  afterwards  have  changed 
it,  to  constitute  liability.  The  use 
of  North  Street  by  the  public  from 
1905  to  1907,  when  it  was  improved 
and  the  grade  line  changed  was 
tantamount  to  an  adoption  of  the 
street  with  the  natural  surface  as 
the  grade  line,  and  any  subsequent 
change  from  that  grade  line,  which 
injured  plaintiff's  property,  ren- 
dered the  city  liable."  Harman  v. 
Bluefield,  70  W.  Va.  129,  73  S.  E. 
296;  Rutherford  v.  Williamson,  70 
W.  Va.  402,  74  S.  E.  682. 

Presumption  as  to  fixing  grade 
from  lapse  of  time.  Philpot  v. 
Tompkinsville,  148  Ky.  511,  146  B. 
W.  1093. 


T802 


Municipal  Coepoeations. 


[§  1977 


proved  to  conform  to  a  recognized  natural  grade  or  a 
grade  fixed  by  acquiescence,  alterations  therefrom, 
whether  done  negligently  or  not,  entitle  the  owner  to 
compensation.^® 

All  decisions  agree,  however,  that  an  owner  who  im- 
proves his  property  without  regard  to  grade,  whether 
formally  established  or  recognized  only,  cannot  obtain 
conlpensation  for  a  subsequent  change  of  grade. 


§  1978.    Nature  and  extent  of  change  of  grade, 


20 


19  Ray  V.  Huntington,  81  W.  Va. 
607,  95  S.  E.  2?. 

20  California.  Partridge  v. 
Eiohmond  (Cal.  App.),  172  Pac. 
166. 

Iowa.  Vilas  v.  Chicago,  M.  &  St. 
p.  Ey.  Co.,  179  Iowa  1244,  162  N. 
W.  795. 

Michigan.  Labadie  v.  Ford,  185 
Mich.  402,  151  N.  W.  1046. 

Maine.  Sherburne  v.  Sanford, 
113  Me.  66,  92  Atl.  997. 

New  York.  Hunt  v.  Otego,  145 
N.  T.  S.  495,  160  App.  Div.  158; 
People  V.  Zucca,  145  N.  T.  S.  754, 
160  App.  Div.  578. 

Nebraska.  Hilger  v.  Nebraska 
City,  97  Neb.  268,  159  N.  W.  807. 

Wisconsin.  Schmidt  v.  Milwau- 
kee, 149  Wis.  330,  135  N.  W.  883. 

W.  Virginia.  Eay  v.  Huntington, 
81  W.  Va.  607,  95  S.  E.  23. 

Vermont.  Colling  v.  Barre  (Vt.), 
101  Atl.  43. 

Must  be  substantial  physical 
change.  Sherburne. v.  Sanford,  113 
Me.  66,  92  Atl.  997. 

Change  from  established  street 
grade,  when  material,  damages  are 
recoverable  by  statute.  Landis  v. 
Marion,  176  Iowa  240,  157  N.  W. 
841. 

There  must  be  a  substantial  de- 
parture     from      the      established 


grade;  slight  variance  resulting  in 
no  prejudice  to  the  property  owner 
will  not  be  deemed  material. 
"Where,  however,  substantial  de- 
parture from  the  established-  grade 
resulting  in  substantial  prejudice 
to  the  property  owner  is  shown,  it 
cannot  be  ignored,  as  immaterial. 
Such  has  been  our  holdings  ill  pre- 
vious cases."  Landis  v.  Marion, 
176  Iowa  240,  157  N.  W.  841,  843. 

Elevation  of  railroad  tracks, 
held  not  a  change  of  grade  under 
law  allowing  damages  for  change 
of  grade.  Ee  Grade  Crossing 
Comrs.  of  Buffalo,  209  N.  T.  139, 
102  N.  E.  552. 

Erection  of  a  viaduct  about  fifty 
feet  above  the  level  of  the  street 
constitutes  a  change  of  street 
grade.  People  ex  rel.  v.  Ormond, 
221  N.  T.  283,  116  N.  E.  993,  af- 
firming 165  N.  T.  S.  179,  178  App. 
Div.  151. 

Grade  was  established,  but  the 
street  was  not  constructed.  A 
house  was  erected  on  the  street. 
Subsequently  the  street  was  raised 
to  grade,  and  the  surface  water 
afEected  the  house  injuriously. 
There  is  no  remedy,  it  being 
damnum  absque  injuria.  Ludlow  v. 
Broderick,  181  Ky.  123,  203  S.  W. 
1082,  following  Sith  v.   Louisville 
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§  1979.    Damages  in  bringing  street  to  first  established 
grade.''^ 

§1980.    Bridges,    viaducts    and    other    structures    in 
streets.^" 


§  1981.    Damages  for  vacating  street. 


23 


&  N.   E.   E.   Co.,   109   Ky.   177,   58 
S  W.  600,  22  Ky.  Law  Eep.  «53. 

21  Initial  grade  is  damaging 
within  constitution.  Richards  v. 
Salt  Lake  City,  49  Utah  28,  161 
Pac.  -  680. 

No  liability  for  establishment  of 
grade  in  the  first  instance.  Man- 
gum  V.  Todd,  42  Okl.  343,  141  Pac. 
266;  Louisville  v.  Lansberg,  161 
Ky.  361,  170  S.  W.  962. 

No  liability  in  making  an  origi- 
nal grade  of  dedicated  street.  Best 
V.  Chehalis,  82  Wash.  601,  144  Pac. 
918;  Schuss  v.  Chehalis,  82  Wash. 
595,  144  Pae.  916. 

In  establishing  and  making  orig- 
inal street  grade,  or  original  grad- 
ing of  street^  "it  has  become  the 
settled  law  in  this  state,  in  har- 
mony with  the  rule  prevailing  in 
most  of  the  other  states,  that  such 
damage  is  only  consequential,  and 
that  the  city  is  not  liable  there- 
for." Seattle  v.  McElwain,  75 
Wash.  375,  134  Pae.  1089,  1092. 

22  Baltimore  &  0.  E.  Co.  v.  Ham- 
mond, 128  Md.  237,  97  Atl.  532; 
Baltimore  &  O.  E.  Co.  v.  Kahl,  124 
Md.  299,  92  Atl.  770;  Baltimore  & 
0.  E.  Co.  v.  Kane,  124  Md.  231,  92 
Atl.  532;  Walters  v.  Baltimore  & 
0.  E.  Co.,  120  Md.  644,  88  Atl.  47, 
46  L.  E.  A.  (N.  S.),  1128;  Bagnall 
V.  Milwaukee,  156  Wis.  642,  146 
N.  W.  791. 

Damages  due  to  construction  of 
bridge.      Construction    of    legisla- 


tive act.  People  ex  rel.  v.  Hen- 
nessy,  205  N.  Y.  301,  98  N.  E.  516, 
206  N.  Y.  750,  100  N.  E.'407. 

Viaduct  in  street  considered  as 
a  change  of  grade  and  damages  as- 
sessed accordingly.  People  ex  rel. 
V.  Ormond,  221  N.  Y.  283,  116  N. 
E.  993. 

Subway.  Sussweiu  v.  Bradley 
Const.  Co.,  172  N.  Y.  S.  652,  184 
App.  Div.  852. 

23  Connecticut.  Park  City  Yacht 
Club  V.  Bridgeport,  85  Conn.  366, 
82  Atl.  1036. 

Illinois.  C.  Hacker  Company  v. 
Joliet,  196  111.  App.  415. 

Iowa.  Walker  v.  Des  Moines, 
161  Iowa  215,  142  N.  W.  51;  Hub- 
bell  v.  Des  Moines,  173  Iowa  355, 
154  N.  W.  337;  Louden  v.  Starr, 
171  Iowa  528,  154  N.  W.  331. 

New  Jersey.  Harrison  Land  Co. 
V.  Crucible  Steel  Co.,  82  N.  J.  Eq. 
414,  89  Atl.  41. 

New  York.  Ee  Goldman,  132 
N.  Y.  S.  607;  Ee  White  Plains 
Eoad,  New  York,  170  N.  Y.  S.  1018, 
183  App.  Div.  378;  Ee  Williams 
Street,  New  York,  171  N.  Y.  S. 
116,  103  Misc.  Eep.  313;  Ee  Juni- 
per Ave.,  New  York  City,  147  N. 
Y.  S.  631,  162  App.  Div.  291. 

Nebraska.  Burkley  v.  Omaha, 
102  Neb.  308,  167  N.  W.  72. 

"The  right  of  a  landowner  to 
compensation  for  damages  caused 
by  the  vacation  of  a  public  street 
is   wholly   statutory."     Newark   & 
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§  1982.    Construction  of  sewers  and  drains.^* 
§1983.    WhoUable.^ 


B.  E.  Co.  V.  Montolair,  84  N.  J.  L. 
46,  85  Atl.  1028,  holding  no  dam- 
ages were  recoverable  under  a  par- 
ticular statute  for  vacating  a  por- 
tion of  a  street,  to  abolish  a  ;ail- 
road  grade  crossing,  distinguishing 
the  language  of  the  act  from  oth- 
ers. 

Acts  providing  for  closing,  held 
constitutional.  Be  Newton  Ave., 
New  York  City,  219  N.  Y.  399,  114 
N.  B.  837,  afarming  159  N.  Y.  S. 
478,  173  App.  Div.  32. 

Damages  is  based  on  special  in- 
jury to  abutter,  if  none,  no  dam- 
ages. Hubbell  V.  Des  Moines,  183 
Iowa  715,  167  N.  "W.  619,  review- 
ing many  Iowa  cases;  Be  Joiner 
Street,  Eochester,  164  N.  Y.  S.  272, 
177  App.  Div.  361. 

See  §§  1408,  1409,  ante;  §§  1408, 
1409,  vol.  3,  ante. 

Damages  not  recoverable  for  va- 
cating portion  of  street.  Newark 
&  B.  E.  Co.  V.  Montclair,  84  N.  J. 
L.  46,  85  Atl.  1028. 

"Whether  the  alley  was  no 
longer  needed  for  public  use,  and 
whether  the  public  interest ,  would 
be  subserved  by  its  vacation,  could 
not  be  made  to  depend  on  how 
much  the  city  could  get  for  its 
action.  The  legislative  powers  of 
the  city  must  be  exercised  for  the 
public  benefit,  but  that  does  not 
authorize  a  municipality  to  sell  or 
bargain  legislation  as  a  means  of 
obtaining  revenue.  It  would  be  a 
novel  proposition  to  hold  that  a, 
city,  as  a  condition  precedent  to 
the  exercise  of  its  lawful  power 
and  authority  to  vacate  a  street  or 
alley  no  longer  needed  for  public 


use,  could  demand  and  receive 
from  private  parties  a  sum  of 
money  for  its  action.  Such  a  hold- 
ing would  be  dangerous  in  prin- 
ciple, contrary  to  good  morals  and 
against  public  policy."  Lockwood 
&  Strickland  Co.  v.  Chicago,  279 
111.  445,  117  N.  E.  81,  reversing  203 
111.  App.  336. 

24  Caldwell  v.  Seattle,  75  Wash. 
565,  135  Pac.  470;  Portland  Gaa 
&  Coke  Co.  V.  Giebisch,  84  Or.  632, 
165  Pac.  1004. 

Obstructing  channel  of  a  river 
and  diverting  its  waters  on  to 
plaintiff's  land;  liability  denied. 
Boise  Development  Co.  v.  Boise 
City,  30  Idaho  675,  167  Pac.  1032. 

25  Illinois.  Goggin  v.  Chicago, 
162  111.  App.  368. 

Louisiana.  Connell  v.  Yazoo  & 
M.  V.  B.  Co.,  141  La.  701,  75  So. 
652. 

Maryland.  Mullau  v.  Belbin,  130 
Md.  313,  100  Atl.  384. 

North  Carolina.  Wood  v.  Duke 
Land  &  Imp.  Co.,  165  N.  C.  367, 
81  S.  E.  422. 

Oregon.  Pacific  Laundry  Co.  v. 
Pacific  Bridge  Co.,  69  Or.  306,  138 
Pae.  221. 

Railroad  constructing  an  ap- 
proach to  a  bridge,  for  its  own 
benefit,  is  liable  to  abutters  for 
special  damage.  Baltimore  &  0. 
E.  Co.  V.  Hammond,  128  Md.  237, 
97  Atl.  532;  Baltimore  &  0.  E.  Co. 
V.  Kahl,  124  Md.  299,  92  Atl.  770; 
Walters  v.  Baltimore  &  0.  E.  Co., 
120  Md.  644,  88  Atl.  47,  46  L.  E. 
A.  (N.  S.)   1128. 

Where  in  obviating  a  railroad 
grade  crossing  the  railroad  by  au- 


1986] 


Public  Improvements  :  Damages. 


7805 


§  1984.    Same — Pliability  as  between  the  mtmicipality  and 
the  contractor.*^ 

§  1986.    Who  may  recover  damages.'" 

Damages  may  be  recovered  by  the  owner  of  the  prop- 
erty injured  resulting  from  the  improvement.^' 


thority  of  the  city  constructed  an 
approach  to  a  bridge  for  its  own 
benefit  which  interferes  with  ac- 
cess to  an  alley  the  company  is 
liable  in  damages  to  an  abutting 
owner  suffering  special  damages. 
Baltimore  &  O.  E.  Co.  v.  Kane,  124 
Md.  231,  92  Atl.  532,  535,  536. 

If  in  eliminating  a  grade  cross- 
ing of  a  street  with  a  railroad,  the 
grade  of  the  street  is  changed,  and 
the  company  was  not  connected 
with  the  work,  it  cannot  be  made 
liable.  Baltimore  &  O.  B.  Co.  v. 
Kane,  124  Md.  231,  92  Atl.  532. 

"The  railroad  company  had  the 
right  to  elevate  or  depress  its 
tracks  without  making  compensa- 
tion to  abutters,  and  irrespective 
of  whether  it  obtained  its  right  of 
way  by  deed  or  by  condemnation. ' ' 
Re  Grade  Crossing  Comrs.  of  Buf- 
falo, 209  N.  Y.  139,  102  N.  E.  552. 

Contractor  is  not  liable,  if  free 
from  negligence.  Norton  v.  Ean- 
some-Crummey  Co.,  173  Cal.  343, 
159  Pae.  1177. 

Contractor  who  does  work  negli- 
gently is  liable.  Pacific  Laundry 
Co.  V.  Pacific  Bridge  Co.,  69  Or. 
306,  139  Pae.  221. 

So  is  city,  if  it  authorizes  such 
negligent  work.     Ibid. 

Liability  of  contractor  for  con- 
struction of  subway.  Sesswein  v. 
Bradley  Constr.  Co.,  172  N.  T.  S. 
652,  184  App.  Div.  852. 

Contractor  to  construct  subway, 


who  indemnified  the  city.,  against 
damages,  held  liable.  Schnaier  v. 
Bradley  Contracting  Co.,  169  N. 
Y.  S.  88,  181  App.  Div.  538;  Dooley 
V.  McMullen,  Snare  &  Triest,  172 
N.  Y.  S.  135. 

26  Where  the  city  has  accepted 
the  work,  the  contractor  is  relieved 
from  further  liability  due  to  the 
improvement.  White  v.  Spring- 
field, 189  Mo.  App.  228,  236.- 

27Ee  Newton  Ave.,  New  York 
City,  219  N.  Y.  399,  114  N.  E.  837, 
afBrming  159  N.  Y.  S.  478,  173 
App.  Div.  32. 

28  Doran  v.  Asbury  Park,  91  N. 
J.  L.  651,  104  Atl.  130;  Pacific 
Laundry  Co.  v.  Pacific  Bridge  Co., 
69  Or.  306,  138  Pae.  221. 

Property  owners  a  block  distant 
may  recover  damages  to  their  prop- 
erty due  to  negligence  of  the  city 
in  making  the  street  grade  result- 
ing in  destroying  lateral  support. 
Lochore  v.  Seattle,  98  Wash.  265, 
167  Pae.  918;  Allbin  v.  Seattle,  98 
Wash.  275,  167  Pae.  922. 

Damages  for  closing  street,  per- 
sons not  owning  property  abutting 
or  adjoining  the  street  closed  can- 
not recover  damages.  Jameson  v. 
Louisville  &  Nashville  R.  Co.,  176 
Ky.,  654,  197  S.  W.  386. 

A  property  owner  whose  prop- 
erty abuts  on  the  street  upon 
which  there  is  constructed  a  via- 
duct, held  owner  of  abutting  prop- 
erty entitled  to  recover  under  the 
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The  owner  usually  means  the  owner  of  the  title  to  the 
property  involved  at  the  time  the  street  was  legally 
closed,^®  or  in  case  of  change  of  grade,  the  owner  at  the 
time  of  the  physical  change,  as  distinguished  from  the 
owner  at  the  time  of  the  institution  of  and  during  the 
preliminary  proceedings.^" 

Damages  may  be  recovered  by  a  lessfee,'^  a  tenant  for 
life,  or  for  years,'^  or  a  tenant  by  the  entirety,'^  and  it 
has  been  held  that  land  held  by  a  husband  and  wife  as 
tenants  by  the  entirety  authorizes  the  wife  to  make  claim 
irrespective  of  her  husband.'* 

The  owner  of  abutting  property  damaged  due  to  con- 
struction of  a  subway,  it  has  been  held,  may  sue  on  the 
contract  between  the  city  and  a  contractor  whereby  the 
contractor  agreed  to  indemnify  the  city  against  all  dam- 
age claims,  where  made  for  his  benefit.^^ 

It  is  sometimes  held  in  construing  certain  statutes  that 
an  action  for  a  street  obstruction  survives  to  the  per- 
sonal representatives.'® 

statute.      Bagnall    v.     Milwaukee,  Coal    &    Iron    Co.    v.    Boston,    211 

156  Wis.  642,  146  N.  W.  791,  793,  Mass.  526,  98  N.  E.  1067,  1069. 

794.  32  A  tenant  for  life  or  for  years 

29 ' '  The   damage   is   the   damage  may  recover  for   change   of  grade 

to  the  owner  who  had  title  to  the  under  some  laws.     Chiesa  &  Co.  v. 

abutting  property  when  the  street  Des  Moines,  158  Iowa  343,  138  N. 

became  legally  closed."     Ke  Juni-  W.  922. 

per  Ave.,  New  York  City,  147  N.  33  Goodrich  v.  Otego,  216  N.  T. 

Y.  S.  631,  633,  162  App.  Div.  291,  112,   110  N.  E.   162,  reversing  154 

affirmed  213  N.  Y.  654,  107  N.  E.  N.  Y.  S.  1124. 

1079.  34  Goodrich  v.  Otego,  216  N.  Y. 

30  People  ex  rel.  v.  Dickey,  206  112,  110  N.  E.  162,  reversing  154 
N.  Y.  581,  100  N.  E.  462,  affirming  N.  Y.  S.  ll'^4. 

135  N.  Y.  S.  1135,  151  App.  Div.  36  Schnaier  v.  Bradley  Contract- 

941.  ing  Co.,  169  N.  Y.  S.  88,  181  App. 

31  Lessee  of  leasehold  may  re-  Div.  538;  Dooley  v.  McMuUen, 
cover.  Iron  City  Automobile  Co.  Snare  &  Triest,  172  N.  Y.  S.  135. 
V.  Pittsburgh,  253  Pa.  478,  98  Atl.  36  "Causes  of  action  ex  delicto 
679.  that  survive  and  may  be  prose- 
Lessee  may  recover  notwith-  cuted  by  or  against  a  personal  rep- 
standing  freehold  was  not  dam-  resejitative  primarily  and  general- 
aged.       Philadelphia     &     Reading  ly  are  those  which  affect  property 


§1988]  Damages:  Estoppel:  Waiveb.  7807 

§  1987.    Estoppel." 

A  petitioner  for  public  work  is  not  estopped  to  deny 
the  validity  of  an  ordinance  which  the  municipality  had 
no  power  to  pass.^* 

So  where  a  property  owner  petitions  that  a  street  be 
paved,  he  does  not  ask  for  an  unlawful  thing  and  he  is  not 
thereby  estopped  from  denying  the  legality  of  the  pro- 
ceedings which  were  void  under  the  law.  Moreover,  no 
estoppel  arises  in  the  absence  of  a  showing  that  the 
contractor  knew  or  relied  upon  the  petition.^® 

§  1988.    Waiver  of  damages. 

One  acting  under  compulsion,  as  a  property  owner 
constructing  a  sidewalk  in  obedience  to  an  order  ftom. 
the  municipal  authorities,  does  not  waive  his  right  to 
be  compensated  for  any  damage  that  might  be  thereby 
caused  to  his  property.*" 

But  voluntary  removal  of  a  tenant  who  resided  on  a 

or   property   rights;    the   wrong   to  Pittsburgh,  252  Pa.  74,  97  Atl.  124. 

the     person     being     merely     inci-  Omitting    to    present    claim    for 

dental."     Kinney  v.   West  Union,  damages,  held   precluded  recovery. 

79  W.  Va.  463,  91  S.  E.  260.  Dettra  v.  Philadelphia,  245  Pa.  139, 

87  Signing  a  petition  for  prepara-  91  Atl.  247. 

tion  of  plans  for  paving,  held  not  Property  owner  voting  at  an  elec- 

to    estop    claim    of    damages    for  tion  in  favor  of  a  street  improve- 

grading.      Woolsey    v.    Chillieothe  ment,  held  he  did  not  thereby  con- 

(Mo.  App.  1919),  209  S.  W.  566.  sent  to   change   of  grade  so  as  to 

Signing  petition  for  the  improve-  prevent    his   recovery    of    damages 

ment,    held    waiver.      Meridan    v.  to  his  property  due  thereto.     Hunt 

Hudson,  111  Miss.  339,  71  So.  574.  v.  Otego,  145  N.  Y.  S.  495,  160  App. 

Estopped   from    claiming   a   new  Div.  158. 

sidewalk  was  not  useful  when  prop-  38  Perkinson  v.  Hoolan,  182  Mo. 

erty    owners    petitioned    the    mu-  189,  81  S.  W.  407;   McCormick  v. 

uicipal  authorities  to  construct  it.  Moore,  134  Mo.  App.  669,  114  S.  W. 

Curtis    V.    Tillamook    City,    88    Or.  40;   McQuarter  v.  St.  Joseph,   134 

443,  171  Pac.  574.  Mo.  App.  640,  114  S.  W.  1140. 

Where  owner  released  city  from  See  §  2120. 

all  damages,  for  change  of  grade,  39  Ford  v.  Phillips,  159  Mo.  App. 

a   mortgagee   who    afterwards    ac-  482,  486,  487,  141  S.  W.  907. 

quired   title   by   forclosure   of   the  40  Jackson    v.    Muckenfuss,    101 

mortgage,  held  bound.     Shields  v.  Miss.  555,  58  So.  533. 
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street  to  be  improved  is  a  waiver  of  right  to  recover  for 
loss  of  tenancy  due  to  removal  of  the  building  which  he 
occupied  in  making  the  improvement.*^ 

§  1989.    When  damages  accrue. 

Unless  the  applicable  law  otherwise  provides,  until  the 
work  of  the  improvement,  as  change  of  grade,  is  begun 
damages  are  not  recoverable.** 

The  cause  of  action  arises  or  accrues  only  on  the  actual 
physical  change.  "The  establishment  of  a  grade  by  ordi- 
nance or  change  of  one  previously  established  by  ordi- 
nance is  merely  preliminary  to  the  improvement  of  the 
street,  and  no  claim  for  damages  may  be  based  thereon. 
These  can  only  result  from  the  consequential  physical 
grading  or  change  of  grades." *^ 

§  1990.    Nature  and  location  of  property.** 

§  1991.    Measure  of  damages.*' 

Damages  are  usually  measured  by  the  lessening  of 
the  fair  market  value  of  the  property  affected  directly 

41  Ehlers  v.  Philadelphia,  234  Pa.  44  Be  West  151st  Street,  New 
591,  83  Atl.  431.                              '         York  City,  133  N.  Y.  S.  894,  149 

42  Hicks  V.  Williamsport,  235  Pa.      App.  Biv.  55. 

509,  84  Atl.  435.  46  Conneeticut.     Eogers   v.   New 

48  Vilas  V.  Chicago,  M.  &  St.  P.  London,  89  Conu.  343,  94  Atl.  364. 

Ey.  Co.,  179  Iowa  1244,  162  N.  W.  Georgia.  Atlanta  v.  Atlas  Realty 

795.  Co.,  17  Ga.  App.  426,  87  S.  E.  698; 

Damages  for  vacating  an   alley  Williamson    v.    Savannah,    19    Ga. 

need  not  be  ascertained  and  paid  App.  784,  92  S.  E.  291. 

before  the  vacating  ordinance  can  Kentucky.     Louisyille  v.  Koshe- 

have  force.  Hubbell  v.>  Des  Moines  wa,  161  Ky.  359,  170   S.  W.  964; 

183  Iowa  715,  167  N.  W.  619.  Lexington    v.    Chenault,    151    Ky. 

In  closing  a  street,  the  street  is  774,  152  S.  W.  939. 

regarded  closed  as  to  the  accruing  Maine.      Sherburne    v.    Sanford, 

of   damages,   and   hence    one   who  113  Me.  66,  92  Atl.  997. 

owns  the  abutting  property  at  the  Massachusetts.     Wooley  v.  Fall 

time    may    recover    damages.      Ke  River,  220  Mass.  584,  108  N.  E.  367. 

West  151st  Street,  New  York  City,  Missouri.      Medley    v.    Jackson 

133  N.  Y.   S.   894,   149   App.   Div.  (Mo.  App.),  200  S.  W.  676. 

55.  New  York.    Kehres  v.  New  York, 
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due  to  the  work  of  the  improvement,  to  be  ascertained 
from  the  nature  of  the  improvement  and  the  circum- 
stances of  each  case  in  view  of  the  local  law  applicable*® 


147  N.  T.  S.  825,  162  App.  Div. 
349;  Ee  Colvin  St.,  Buffalo,  140 
N.  T.  S.  882,  155  App.  Div.  808; 
Ee  Cauldwell,  141  N.  Y.  S.  734,  156 
App.  Div.  661;  Goodrich  v.  Otego, 
216  N.  T.  112,  110  N.  E.  162. 

North  Carolina.  J.  A.  &  C.  E. 
Bennett  v.  Winston-Salem  South- 
Bound  Ey.  Co.,  170  N.  C.  389,  87  S. 
E.  133. 

West  Virginia.  Perkins  v. 
Princeton,  80  W.  Va.  92,  92  S.  E. 
242;  Eutherford  v.  Williamson,  70 
W.  Va.  402,  74  S.  E.  682. 

Washington.  Willett  v.  Seattle, 
96  Wash.  632,  165  Pao.  876. 

Improvement  by  drainage.  Nay- 
smith  V.  Auburn,  95  Neb.  582,  146 
N.  W.  971. 

Construction  of  sewer.  Where 
property  is  not  rented  but  occupied 
by  the  owner  the  measure  is  the 
injury  to  the  use  and  occupancy  of 
the  property,  not  diminution  in  the 
rental  value.  Baughn  v.  Corbih, 
170  Ky.  426,  186  8.  W.  131. 

Eemoval  of  lateral  support.  Fer- 
andis  v.  Seattle,  65  Wash.  587,  164 
Pac.  225. 

Construction  of  subway.  Sus- 
swein  v.  Bradley  Constructing  Co., 
172  N.  T.  S.  652,  184  App.  Div. 
852. 

Where  the  injury  is  permanent 
due  to  an  excavation  in  change  of 
street  grade,  the  measure  is  the 
diminution  in  the  market  value  of 
the  property.  Warden  v.  Bielen- 
berg,  119  Minn.  330,  138  N.  W.  314. 

Lots  of  parcel  of  land  which  may 
be  affected  or  injured  in  conse- 
quence of  alteration  of  the  grade 


of  the  street.  Schmidt  v.  Milwau- 
kee, 149  Wis.  367,  135  N.  W.  883, 
887. 

Change  of  street  grade,  eviden- 
tial facts.  Murphy  v.  Meridan,  103 
Miss.  110,  60  Bo.  48. 

Change  of  grade;  when  question 
of  amount  of  damages  is  contro- 
verted, it  is  a  question  of  fact. 
Melviu  V.  Mound  City,  185  Mo. 
App.  522,  172  S.  W.  482. 

46  In  public  inaprovement  damage 
the  same  as  in  proceeding  to  con- 
demn; no  depreciation  allowed. 
Otis  Elevator  Co.  v.  Chicago,  263 
111.  419,  105  N.  E.  338,  52  L.  B.  A. 
(N.  S.)  192. 

Grading  and  paving  and  curbing 
the  cartway  of  the  street.  Burns 
V.  Eeynoldsville  Borough,  48  Pa. 
Super.  Ct.  122. 

Injury  to  leasehold.  "The  meas- 
ure of  damages  is  the  same  whether 
the  plaintiff  be  a  tenant  for  years 
or  an  owner  in  fee,  and  that  is  the 
difference  in  the  value  of  the  prop- 
erty before  the  injury  and  as  af- 
fected by  the  completed  improve- 
ment; thus  in  the  case  of  a  tenant, 
the  damages  are  measured  in  the 
market  value  for  any  useful  pur- 
pose, of  the  balance  of  the  term, 
at  the  time  of  the  completion  of 
the  improvement."  Iron  City 
Automobile  Co.  v.  Pittsburgh,  253 
Pa.  478,  98  Atl.  679,  685. 

"The  measure  of  damages  in  the 
case  of  an  ordinary  leasehold  is 
the  amount  any  one  would  pay  for 
the  unexpired  term  over  and  above 
the  rent  and  other  charges,"  fixed 
in  the  contract  or  lease.    Iron  City 
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Sometimes    interest   will   be    allowed   on   the    amount 
awarded.*' 

§  1992.    Proceedings  to  assess  damages.*' 

The  method  of  assessing  damages  due  to  public  im- 
provements prescribed  by  the  local  law,  must  be  fol- 
lowed.*® 


Automobile  Co.  v.  Pittsburgh,  253 
Pa.  478,  98  Atl.  679,  685,  quoting 
vfrom  Consolidated  Ice  Co.  v.  Penn- 
sylvania B.  E.  Co.,  224  Pa.  287,  73 
Atl.  937. 

Tenant  by  the  entirety.  Hus- 
band and  wife  as  owners  of  an 
estate  by  the  entirety.  Measure  is 
diminution  of  value  of  his  estate, 
and  not  loss  of  rents  and  profits  or 
damage  to  his  use  and  occupancy. 
Goodrich  v.  Otego,  216  N.  Y.  112, 
110  N.  E.  162,  reversing  154  N.  Y. 
S.  1124. 

IT  Gibson  v.  Des  Moines  (Iowa), 
156  N.  W.  374;  Chamberlain  v.  Des 
Moines,  172  Iowa  500,  154  N.  W. 
766;  Be  149th  Street  Eealty  Co., 
167  N.  Y.  S.  367,  179' App.  Div. 
786;  Ee  Baker,  164  N.  Y.  S.  867, 
178  App.  Div.  1. 

Street  opening,  when  interest  on 
award  not  allowed.  Ee  Einstein, 
135  N.  Y.  S.  227,  150  App  Div.  856. 

48  Connors  v.  St.  Joseph,  237  Mo. 
612,  141  S.  W.  638;  Collins  v. 
Barre  (Vt.),  101  Atl.  43. 

49  Franklin  Society,  etc.  v. 
Haworth  Borough,  85  N.  J.  L.  533, 
89  Atl.  772. 

Street  opening.  Philadelphia  B. 
&  W.  E.  Co.  V.  Baltimore,  124  Md. 
635,  93  Atl.  146;  Dietrich  v.  Phila- 
delphia, 248  Pa.  586,  94  Atl.  274; 
Ee  Pugsley  Avenue,  New  York 
City,  218  N.  Y.  234,  112  N.  E.  918. 

In  street  opening,  to  be  assessed 


in  single  proceeding.  Dettra  v. 
Philadelphia,  245  Pa.  139,  91  Atl. 
247. 

Closing  street.  Ee  Juniper  Ave., 
New  York  City,  147  N.  Y.  S.  631, 
162  App.  Div.  291,  affirmed  in  213 
N.  Y.  654,  107  N.  E.  1079;  Ee  West 
151st  Street,  New  York  City,  133 
N.  Y.  S.  894,  149  App.  Div.  55. 

Widening  street.  Necartney  v. 
Chicago,  273  111.  276,  112  N.  E. 
675. 

Grading  of  a  street.  State  ex 
rel.  V.  Goodrich,  257  Mo.  40,  165 
S.  W.  707. 

Eepair  of  street.  Warner  v. 
Pittsfield,  231  Mass.  138,  120  N.  E. 
379. 

Change  of  street  grade.  Burrell 
V.  New  York,  149  N.  Y.  S.  812,  164 
App.  Div.  245;  People  ex  rel.  v. 
Seaman,  154  N.  Y.  S.  539,  168  App. 
Div.  870;  Lake  Bowling  Alley  v. 
Eichmond,  116  Va.  429,  82  S.  E. 
97. 

Viaduct  in  street  considered  as 
change  of  grade  and  damages  as- 
sessed accordingly.  People  ex  rel. 
V.  Ormond,  221  N.  Y.  283,  116  N. 
E.  993. 

Provisions  relating  to  the  assess- 
ment of  damages  when  change  of 
street  grade  is  made,  held  appli- 
cable in  construction  of  viaduct. 
Bagnall  v.  Milwaukee,  156  Wis. 
642,  146  N.  W.  791,  793,  794. 

Construction   of  bridge.     People 
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Notice  and  hearing  to  property  owners  are  usually 
required  in  express  terms.*" 

§  1993.    Review  of  assessment  proceedings." 

§  1994.    Payment  of  damages.*^ 

Under  some  laws  payment  of  damages  in  advance  of 
the  improvement  is  required,  and  if  not  paid  when  they 
accrue  interest  may  be  allowed.*' 

But  in  Missouri,  it  seems,  that  in  changing  a  street 
grade,  damages  are  not  required  to  be  ascertained  and 
paid  in  advance  of  doing  the  work,  because  the  constitu- 
tional provision  is  not  applicable  to  such  incidental  dis- 


V.  Hennessy,  205  N.  Y.  301,  98  N. 
E.  516. 

BOBurkley  v.  Omaha,  102  Neb. 
308,  167.  N.  W.  72. 

51  See  §§2015,  2016,  post; 
§§  2015,  2016,  vol.  4,  ante.  Hirsch 
V.  North  Braddoek  Borough,  252 
Pa.  22,  97  Atl.  113. 

Appeal.  Ee  Einstein,  135  N.  Y. 
S.  227,  150  App.  Div.  856. 

Under  some  laws,  court  may  re- 
view both  questions  of  law  and 
fact  by  appeal.  Re  Joiner  Street, 
Rochester,  164  N.  Y.  S.  272,  177 
App.  Div.  361. 

Court  on  appeal  will  presume 
that  commissioners  allowed  inter- 
est on  the  award,  as  the  law  re- 
quired. Ee  Baker,  164  N.  Y.  S. 
867,  178  App.  Div.  1. 

Court  held  without  power  to  re- 
view determination  of  board  of  as- 
sessors. People  ex  rel.  v.  Zucoa, 
134  N.  Y.  S.  693,  150  App.  Div. 
194;  People  ex  rel.  v.  Hennessy, 
134  N.  Y.  S.  691. 

Where  board  of  assessors  acts  in 
a  judicial  manner,  as  under  some 
laws,  their  action  may  be  reviewed 
by     certiorari.      Burrell    v.     New 


York,  149  N.  Y.  S.  812,  817,  164 
App.  Div.  245. 

Determination  of  board  of  asses- 
sors as  to  amount  of  award,  held 
not  subject  to  review  by  the  courts 
by  certiorari.  People  ex  rel.  v. 
Hennessy,  131  N.  Y.  S.  327,  146 
App.  Div.  440. 

68  Goodrich  v.  Otego,  216  N.  Y. 
112,  110  N.  E.  162,  reversing  154 
N.  Y.  S.  1124. 

63  Interest  allowed  on  damages. 
Gibson  v.  Des  Moines  (Iowa),  156 
N.  W.  374. 

The  laws  provide  for  payment  in 
advance  of  the  change  of  grade, 
thus  creating  liability  as  of  that 
date,  and  ' '  if  the  city  does  not  pay 
or  tender  the  money  in  advance  of 
the  change,  interest  is  necessary  to 
make  the  injured  party  whole,  and 
under  the  general  statute  allowing 
interest  on  sums  due,  we  think  in- 
terest should  be  allowed."  Cham- 
berlain V.  Des  Moines,  172  Iowa 
500,  154  N.  W.  766. 

When  interest  not  allowed  on 
award.  Ee  Einstein,  135  N.  Y.  S. 
227,  150  App.  Div.  856. 
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advantages  as  may  result  in  such  case  to  an  abutting 
proprietor."    ■ 

§  1995.    Deduction  of  benefits." 

§  1996.    Delay  in  bringing  action  or  making  claim.'* 

§  1997.    Remedies  by  property  owners. 

In  seeking  redress  for  actionable  injuries  to  property 
due  ■  to  public  improvements,  the  usual  legal  and  equi- 
table remedies  may  be  invoked,  but  such  remedies  are 
in  the  main  purely  statutory.'''  ' 


84McGrrew  v.  Granite  Bitumi- 
nous Paving  Co.,  247  Mo.  549,  155 
S.  W.  411,  containing, treatment  of 
the  Missouri  law,  and  disapproving 
certain  cases. 

66  Huntsville  v.  Goodenrath,  13 
Ala.  App.  579,  68  So.  676;  Burns 
V.  Eeynoldsville  Borough,  48  Pa. 
Super.  Ct.  122;  Ee  Nunez,  164  N. 
T.  S.  841,  99  Misc.  Eep.  645. 

Special  benefits  may  be  set  off 
against  special  damages.  Rogers 
V.  New  London,  89  Conn.  343,  364, 
94  Atl.  364. 

A  taking  or  damaging  by  a  mu- 
nicipality is  subjefet  to  an  offset 
for  benefits.  Hieber  v.  Spokane, 
73  Wash.  122,  131  Pac.  478;  Lin- 
coln County  V.  Brock,  37  Wash.  14, 
79  Pac.  4'77;  Gaylor  v.  Bridgeport, 
90  Conn.  235,  96  Atl.  936. 

66  Section  198^,  ante. 

Time  of  filing  claim  limited. 
People  ex  rel.  v.  Ormond,  167  N. 
Y.  S.  63,  179  App.  Div.  755. 

Description  of  defect  and  injury. 
Allbin  V.  Seattle,  98  Wash.  275,  167 
Pac.  922. 

Limitation  ,  of  presentation  of 
damage  claim  for  vacating  strept. 
Ee  Newton  Ave.,  New  York  City, 
219  N.  T.  399,  114  N.  B.  837i  af- 


firming 159  N.  Y.  S.  478,  173  App. 
Div.  32. 

Delay  six  years,  held  to  bar 
claim.  Ee  Opening  Walton  Ave., 
New  York  City,  142  N.  Y.  S.  120, 
156  App.  Div.  775. 

Limitation    of    filing   claim    and 
making    application    for    damages 
for  repair  of  public  way.     Warner  ' 
V.  Pittsfield,  231  Mass.  138,  120  N. 
E.  379. 

Limitation  in  bringing  action. 
Kinney  v.  West  Union,  79  W.  \a. 
463,  91  S.  E.  260. 

Failure  to  present  claim  for 
damages  precludes  recovery.  Det- 
tra  V.  Philadelphia,  246  Pa.  139, 
91  Atl.  247. 

67  Changing  street  grade;  action 
for  damages  on  completion  of  work. 
Atlanta  v.  Nelson,  142  Ga.  324,  82 
S.  E.  899;  Burns  v.  Eome,  144  Ga. 
480,  87  S.  E.  414;  Gogerty  v.  De- 
catur, 190  111.  App.  548;  Keithley 
V.  Peoria,  193  111.  App.  167;  Mar- 
tin v.  Baden  Borough,  233  Pa.  452, 
82  Atl.  686;  Kindred  v.  Phila- 
delphia, 239  Pa.  329,  86  Atl.  873; 
Pornof  V.  Wilkinsburg  Borough, 
238  Pa.  614,  86  Atl.  494;  Heidorn 
V.  Kirkwood,  169  Mo.  App.  156, 
152  S.  W.  374;   Melvin  v.  Mound 
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§  1998.    Elements  of  damages.^' 

§  1999.    Same — ^interference  with  access  to  property.*' 


§  2001.    Same — injury  or  destruction  of  shade  trees, 


60 


City,  185  Mo.  App.  522,  172  S.  W. 
482. 

Ee-location  of  street;  statutory 
remedy  to  be  pursued.  Stiles  v. 
Franklin,  173  N.  C.  651,  92  S.  E. 
599. 

Action  to  assess  damages.  Sher- 
burne V.  Sanford,  113  Me.  66,  92 
Atl.  997;  Philadelphia  &  Beading 
Coal  &  Iron  Co.  v.  Boston,  211 
-Mass.  526,  98  N.  E.  1067;  Wooley 
V.  PaU  Eiver,  220  Mass.  584,  108 
N.  E.  367. 

Equitable  proceeding  sustained. 
Collins  V.  Barre  (Vt.),  101  Atl.  43; 
Wheeler  v.  St.  Johnsburg,  87  Vt. 
46,  87  Atl.  349. 

Action  for  damages.  Gaustad  v. 
Enderlin,  23  N.  D.  526,  137  N.  W. 
613. 

Action  for  damages  denied.  Big- 
ney  v.  New  York  Central  &  H.  B. 
B.  Co.,  217  N.  T.  31,  111  N.  E.  220, 
affirming  146  N.  Y.  S.  395,  161  App. 
Div.  187;  Congregation  Bodeph 
Sholom  V.  Bradley  Const.  Co.,  165 
N.'Y.  S.  507. 

Action  for  damages,  limitations. 
Ludwigs  V.  Walla  Walla,  83  Wash. 
205,  145  Pac.  193;  Earnhardt  v. 
Lexington,  157  N.  C.  234,  72  S.  E. 
864. 

Action  by  lessee.  Cassel  v.  New 
York,  153  N.  Y.  S.  410,  167  App. 
Div.  831. 

Eemoval  of  lateral  support;  when 
cause  of  action  accrues.  Marks  v. 
Seattle,  88  Wash.  61,  152  Pac.  706. 

Action  for  negligently  construct- 
ing  a   fill   in   front   of   plaintiff's 
home-  for  the  purpose   of  grading 
8M<5Q«— IS 


and  improving  the  street.  Hoyle 
V.  Hickory,  167  N.  C.  619,  83  S.  E. 
738,  citing  §  1968,  p.  4220,  vol.  4, 
ante. 

68  Goodrich  V.  Otego,  216  N.  Y. 
112,  110  N.  E.  162,  reversing  154 
N.  Y.  S.  1124. 

Change  of  highway  and  closing 
and  opening  certain  town  roads. 
Be  Croton  Palls  Dam  &  Beservoir, 

137  N.  Y.  S.  554,  152  App.  Div. 
730. 

Changing  and  lowering  sidewalk; 
destruction  of  old  sidewalk  is  not 
an  element.  Ludwigs  v.  Walla 
Walla,  83  Wash.  205,  145  Pac.  193. 

Cost  to  put  property  in  substan- 
tially the  same  condition  with  ref- 
erence to  new  grade  as  it  was  as  to 
old,  is  element.  Milwaukee  Trust 
Co.   V.    Milwaukee,   151   Wis.    224, 

138  N.  W.  707. 

69  Section  1383,  ante. 

Construction  of  viaduct  to  elimi- 
nate a  grade  crossing;  impairment 
of  access  of  nonabutting  property 
owner;  damages  denied.  Sehinidt 
V.  Cleveland,  1  Ohio  App.  264,  34 
Ohio  Cir.  Ct.  7. 

60  Sections  1326,  1327,  ante. 

Damages  for  unnecessary  de- 
struction of  shade  trees  are  re- 
coverable. Worth  V.  Westfield  (N. 
J.  L.),  90  Atl.  727;  Stocking  v. 
Lincoln,  93  Neb.  798,  142  N.  W. 
104,  46  L.  B.  A.  (N.  S.)  107. 

If  the  removal  of  shade  trees  was 
not  a  necessary  incident  to  the 
changing  of  the  street  grade  the 
act  in  removing  them  was  without 
legal  justification  and  damage  was 
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§  2002.    Surface  water." 

"An  action  of  tort  at  common  law  will  not  lie  against 
a  city  or  town  for  diverting  tlie  surface  water  from  its 
streets  in  order  to  keep  them  safe,  and  causing  it  to  flow 
upon  adjoining  premises,  even  when  the  surface  water 
is  drained  into  a  culvert  or  water  course.  The  remedy 
is  under  the  statute. "  ®^     * 

If  surface  water  flows  after  the  grading  of  a  street 
as  it  flowed  before,  of  course,  there  is  no  municipal  lia- 
ability.®^ 

A  municipality  has  no  right  by  artificial  drains  to 
divert  surface  water  from  the  course  it  would  otherwise 
take  and  cast  it  in  a  body  large  enough  to  do  substantial 
injury  on  private  land,  where  but  for  such  artificial  drain 
it  would  not  go.®* 

VI.  KEMEDIES. 

§2003.    Judicial    interference    with    public    improve- 
ments.®* 
The  propriety,  advisability,  necessity,  extent,  charac- 
ter, etc.,  of  public  improvements,  vesting  in  the  discretion- 

recoverable     therefor.       Worth     v.  61  Nayamith  v.  Auburn,  95  Neb. 

Westfield  (N.  J.  L.),  90  Atl.  727.  582,  146  N.  W.  971. 

"At  common  law  where  no  com-  62BlaisdeII     v.     Stoneham,     229 
pensation  was  allowed  to  the  abut-  Mass.  563,  118  N.  E.  919. 
ting  owner,  the  municipal  authori-  63  Todd  v.  St.  Louis  Southwest- 
ties  had  the  right  to  destroy  shade  em  Ey.  Co.   (Tez.  Civ.  App.),  173 
trees   in  the   streets  without   com-  S.  W.  617. 

pensation  when  making  authorized  64Doran  v.  Asbury  Park,  91  N. 

highway  improvements,   such  as   a  J.  L.  651,  104  Atl.  130,  approving 

change   of  grade,  but  the  purpose  Kehoe  v.  Rutherford,   74  N.  J.  L. 

of  the  statute  is  to  impose  liability  659,  65  Atl.  1046,  122  Am.  St.  Eep. 

when    the    land    adjacent    to    the  411. 

street  is  injuriously  affected  as  it  Raising  street  grade  in  such  man- 
may  be  by  damage  to  shade  trees."  uer  as  to  throw  rainwater  on  land 
Goodrich  v.  Otego,  216  N.  T.  112,  of  adjacent  proprietor,  gives  cause 
110  N.  E.  162,  reversing  154  N.  Y.  of  action.  Clarksville  v.  McMillan, 
S.  1124,  approving  Donahue  v.  143  Ga.  335,  85  S.  E.  110. 
Keystone  Gas  Co.,  181  N.  T.  313,  66  See  §  1834  et  seq.,^  ante; 
73  N.  E.  1108,  70  L.  R.  A.  761,  106  §  1834  et  seq.,  vol.  4,  ante. 
Am.  St.  Rep.  549.  Beale    v.    Santa    Barbara    (Cal. 
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of  the  municipal  authorities,  is  not  subject  to  judicial 
interference  unless  exercised  capriciously,  arbitrarily,  op- 
pressively or  fraudulently  which  results  in  invasion  of 
property  rights.®® 

§  2004.    Same— injunction.®' 

In  view  of  the  uniformly  conceded  broad  discretion 
vested  in  the  municipal  authorities,  in  the  absence  of 


App.),  162  Pae.  657;  Eoekwell  v. 
Junction  City,  93  Kan.  1,  142  Pae. 
268;  Kelly  Land  Co.  v.  Webb  City, 
(Mo.  App.  1919),  209  S.  W. 
299,  citing  §  2003,  vol.  4,  ante; 
White  V.  North  Yakima,  87  Wash. 
191,  151  Pae.  645,  647,'citiug  §  2003, 
p.  4289,  vol.  4,  ante. 

66  Necessity  of  street  pavement. 
Oak  Park  v.  Swigart,  262  111.  614, 
104  N.  E.  1033;  Damron  v.  Hunting- 
ton, 82  W.  Va.  401,  96  S.  E.  53. 

Advisability  of  changing  street 
grade.  McCabe  v.  New  York,  213 
N.  Y.  468,  107  N.  E.  1049. 

Necessity  for  sewers.  Bell  v. 
Burlington,  154  Iowa  607,  134  N. 
W.  1082. 

Necessity,  etc.,  of  new  sidewalk. 
Van  Valkenburgh  v.  Milwaukee, 
157  Wis.  55,  143  N.  W.  1052. 

Necessity  or  expediency  of  ac- 
quiring property  by  exercising  the 
power  of  eminent  domain.  Ee  Ely 
Ave.,  New  York  City,  217  N.  Y. 
45,  111  N.  E.  266,  reversing  153 
N.  Y.  S.  1049,  168  App.  Div.  867. 

Extent  of  the  street  improve- 
ments rests  in  the  discretion  of  the 
municipal  authorities.  No  court 
interference  "unless  it  clearly  ap- 
pears that  it  has  been  abused  and 
exercised  in  an  unreasonable  man- 
ner." Kankakee  v.  Illinois  Cen- 
tral R.  Co.,  257  111.  298,  100  N.  E. 
996,  998. 


Ordinance  improving  an  outlying 
street;  reasonableness.  Shaw  v. 
Stoeltzing,  180  Mo.  App.  113,  117, 
167  S.  W.  1153. 

Presumptioil  exists  in  favor  of 
legality.  Birmingham  v.  Wills,  178 
Ala.  198,  59  So.  173,  175. 

In  opening  street,  courts  will  not 
inquire  into  the  propriety  unless 
exceptional  circumstances  appear. 
Miller  v.  L.  R.  Figg  Co.,  175  Ky. 
495,  194  S.  W.  566. 

Change  grade;  no  court  inter- 
ference. McCabe  v.  New  York,  213 
N.  Y.  468,  107  N.  E.  1049,  afirm- 
iug  140  N.  Y.  S.  127,  155  App.  Div. 
262. 

Mandamus  to  compel  a  board  to 
certify  the  completion  of  a  public 
improvement.  Price  v.  Board  of 
Local  Imp.,  266  111.  299,  107  N.  E. 
611,  affirming  187  111.  App.  629. 

Fraud  and  mistake.  Young  v. 
Holyoke,  225  Mass.  140,  114  N.  E. 
62. 

67  Alabama.  Birmingham  v. 
Wills,  178  Ala.  198,  59  So.  173. 

Arizona.  Farmer  v.  Dahl,  19 
Ariz.  395,  171  Pae.  130. 

Florida.  Whitner  v.  Woodruff, 
68  Fla.  465,  67  So.  110. 

Georgia.  Southern  Cement  Stone 
Co.  V.  Logan  Coal  &  Supply  Co., 
140  Ga.  71,  78  S.  E.  417. 

Illinois.  Mushbaugh  v.  East 
Peoria,  260  111.  27,  102  N.  E.  1027. 
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allegations  of  bad  faith,  collusion,  fraud,  or  violation  of 
mandatory  and  jurisdictional  provisions  of  the  control- 
ling law,  courts  will  not  substitute  their  judgment  for 
that  of  the  local  officers  relating  to  precedure  in  public 
improvements.  The  presumption  is  that  the  officers  will 
follow  the  law.*' 


Idaho.  Clyde  v.  Moscow,  23 
Idaho  592,  131  Pae.  381.  * 

Missouri.  Kelly  Land  Co.  v. 
Webb  City  (Mo.  App.  1919),  209 
S.  W.  299,  citing  §2003,  vol.  4, 
ante. 

New  Tork.  Whitmore,  Eauber  & 
Vicinus  v.  Edgerton,  149  N.  T.  S. 
508,  87  Misc.  Eep.  216. 

North  Carolina.  Asbury  v.  Albe- 
marle, 162  N.  C.  247,  78  S.  E.  146. 

Pennsylvania.  MoAudrew  v. 
Dunmore  Borough,  245  Pa.  101,  91 
Atl.  237. 

Virginia.  Appalachia  v.  Main- 
ous,  121  Va.  606,  93  S.  E.  566. 

No  injunction  will  lie  if  adequate 
legal  remedy  exists.  Catts  v. 
Smyrna  (Del.  Ch.),  91  Atl.  297; 
Smith  V.  Sedalia,  244  Mo.  107,  125, 
149  S.  W.  597. 

Denied  where  remedy  by  appeal 
may  be  invoked.  Eeynolds  v. 
Cosmopolis,  84  Wash.  660,  147  Pae. 
407. 

To  restrain  grading  street.  Hil- 
ger  V.  Nebraska  City,  97  Neb.  268, 
149  N.  W.  807. 

To  restrain  construction  of 
sewer.  Thomas  v.  Grinnell,  171 
Iowa  571,  153  N.  W.  91;  Newport 
V.  Lang,  155  Ky.  776,  160  S.  W. 
499. 

To  restrain  the  public  authori- 
ties from  carrying  out  the  terms  of 
a  paving  contract.  Cherry  v.  Bow- 
man, 106  Ark.  39,  105  S.  W.  133; 
rrazier  v.  Eockport,  99  Mo.  App. 
80,  202  S.  W.  266. 


By  property  owners  to  restrain 
the  municipal  authorities  from  en- 
tering into  a  paving  contract,  alleg- 
ing defects,  etc.,  in  the  letting  to 
' '  lowest  responsible  bidder. ' '  Wil- 
liams V.  Topeka,  85  Kan.  857,  118 
Pae.  864. 

Limitation  fixed  by  statute. 
Note,  Chickasra  v.  O'Brien  (Okl.), 
159  Pae.  282. 

68  By  railway  to  restrain  street 
paving  '  alleging  interference  with 
railway  tracks,  property,  etc.,  and 
operation  thereof,  denied.  Omaha 
L.  &  B.  E.  Co.  V.  Lincoln,  97  Neb. 
122,  149  N.  W.  319. 

To  prevent  the  construction  of  a 
dam  and  reservoir  and  the  diver- 
sion of  the  waters  of  a  river 
alleged  to  interfere  with  complain- 
ant's property  rights,  for  many 
reasons  stated,  denied.  Sears  v. 
Akron,  246  U.  S.  242,  38  Sup.  Ct. 
245. 

Denied  to  enjoin  the  publication 
of  a  resolution  declaring  the  neces- 
sity of  street  improvements  at  the 
expense  of  benefited  property  own- 
ers, as  it  was  prematurely  insti- 
tuted. Pitser  V.  Pawnee,  47  Okl. 
559,  149  Pae.  201. 

Variance  of  from  ten  to  eighteen 
inches  from  the  established  grade 
of  a  street  improvement,  held  an 
irregularity  only,  and  court  would 
not  enjoin  assessments  therefor. 
Shaver  v.  J.  W.  Turner  Imp.  Co., 
155  Iowa  492,  136  N.  W.  711,  133 
N.  W.  770. 
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Therefore,  the  law  is  well  settled  that,  if  what  the  city- 
does  merely  amounts  to  an  irregularity,  either  in  pub- 
lishing notice  or  in  letting  contracts,  or  in  their  execu- 
tion, etc.,  the  assessment  or  tax  imposed  to  defray  the 
cost  of  the  improvement  cannot  be  collaterally  assailed 
iu  equity  or  otherwise.  If,  however,  what  the  city  does 
or  omits  to  do  affects  its  power  or  jurisdiction  to  make 
the  proposed  improvements,  that  is,  if  the  publication 
of  the  notice  is  jurisdictional,  and  the  city  in  publishing 
such  notice  does  not  comply  with  the  requirements  of 
the  law,  and,  for  that  reason,  does  not  acquire  jurisdic- 
tion to  order  or  to  make  the  proposed  improvement  and 
to  levy  the  special  tax  to  defray  the  cost  thereof  upon 
the  abutting  property,  then  the  tax  may  be  collaterally 
assailed  at  any  time.™ 


To  enjoin  proceedings  under  cer- 
tain ordinances  establishing  im- 
provement districts  alleging  viola- 
tion of  applicable  law  and  material 
irregularities.  Denied.  Buxton  v. 
Nashville,  132  Ark.  511,  201  S.  W. 
512. 

By  abutting  property  owners  to 
enjoin  the  carrying  out  of  a  eon- 
tract  for  curbing  and  guttering 
certain  streets  and  the  levying  of 
assessments  to  pay  for  the  work 
because  of  alleged  failure  to  ob- 
serve mandatory  provisions  of  the 
applicable  law.  Local  statute  con- 
struction mainly  involved.  Smith 
V.  Courtland,  103  Kan.  142,  172 
Pac.  1027. 

By  abutting  property  owners  to 
enjoin  city  for  entering  into  a  con- 
tract for  the  construction  of  a 
pavement  on  the  street  and  to  have 
the  ordinance  authorizing  the  im- 
provement adjudged  void,  alleging 
abuse  of  discretion  in  letting  the 
contract  for  a  patented  pavement 
under  a  law  requiring  competitive 
bidding.    Denied.  Custer  v.  Spring- 


field, 167  Mo.'  App.  354,  151  S.  W. 
759. 

By  abutting  owners  to  enjoin  the 
levying  of  a  paving  assessment  be- 
cause the  resolution  of  necessity 
called  for  repairing  the  street  by 
patching,  whereas  the  work  done 
was  reconstruction,  denied,  since 
the  proceedings  were  regular  and, 
moreover,  the  property  owners 
might  present  their  objections  to 
the  city  council,  and  appeal.  Elly- 
Bon  V.  Des  Moines,  179  Iowa  882, 
162  N.  W.  212,  approving  HubbeU 
V.  Des  Moines,  168  Iowa  418,  424, 
150  N.  W.  703,  and  other  Iowa 
decisions. 

69  Gwilliam  v.  Ogden  City,  49 
Utah  555,  164  Pao.  1022,  1024,  cit- 
ing §  2004,  vol.  4,  ante. 

Attempt  to  levy  special  assess- 
ment for  a  general  not  a  local  im- 
provement will  be  enjoined.  Globe 
V.  Willis,  16  Ariz.  378,  146  Pae. 
544. 

To  prevent  sale,  of  land  to  sat- 
isfy sewer  assessments  on  ground 
the    proceedings    were    void    bus- 


7818 


Municipal  Coepoeations. 


[§  2004 


"Sometimes  a  court  of  equity. will  decline  to  raise  its 
restraining  arm  and  refuse  to  issue  an  injunction,  leav- 
ing the  injured  party  to  Ms  remedy  at  law,  even  though 
an  admitted  legal  right  has  been  violated,  when  it  ap- 
pears that  the  intervening  rights  of  the  public  should 
be  taken  into  consideration,  and  the  issuance  of  an  in- 
junction would  cause  serious  public  inconvenience  or  loss 
without  a  correspondingly  great  advantage  to  the  com- 
plainant."'" 

§  2006.    Same — ^to  prevent  alteration  of  grade  or  width 
of  street.'^ 


§  2007.    Same — ^to  restrain  vacation  of  street. 


72 


tained.  Fisher  v.  St.  Albans,  87 
Vt.  524,  90  Atl.  582. 

Will  lie  where  the  proceedings 
are  void  as  failure  to  let  the  con- 
tract by  competitive  bidding  as 
required  by  a  mandatory  statute. 
Hoosier  Const.  Co.  v.  Seibert  (Ind. 
App.),  114  N.  E.  981,  984. 

Denied  in  proceeding  to  vacate 
a  street.  Harrison  Land  Co.  v. 
Crucible  Steel  Co.,  82  N.  J.  Eq. 
414,  89  Atl.  41. 

Injunction  sustained  to  restrain 
the  construction  of  a  drain  where 
the  authorities  had  failed  to  ob- 
serve a  jurisdictional  prerequisite, 
namely,  that  a  public  demand  for 
the  drain  existed,  to  be  evidenced 
by  petition  signed  by  a  specified 
number  of  citizens  of  the  munici- 
pality. Stoltze  V.  Sheridan,  28  N. 
D.  194,  148  N.  W.  1. 

70Frazer  v.  Portland,  81  Or.  92, 
158  Pac.  514,  516. 

To  restrain  operation  of  sewer 
system  denied.  Smith  v.  Sedalia, 
244  Mo.  107,  125,  149  S.  W.  597. 

71  Bill  in  equity  to  secure  a 
restoration    of    a    sidewalk    which 


had  been  widened  to  its  original 
width  denied  where  the  right  of 
the  municipality  to  fix  the  width 
of  sidewalks  could  not  be  doubted. 
Werner  v.  Pittsburgh,  256  Pa.  407, 
100  Atl.  985. 

72 "  It  is  only  as  the  owner  of 
property  that  will  suffer  a  special 
injury,  different  in  kind  as  well 
as  in  degree  from  that  sustained 
by  the  public  generally,  that  plain- 
tiff can  have  any  standing  in  an 
action  to  enjoin  the  vacation.  The 
record  shows  conclusively,  not  only 
that  plaintiff  owns  no  property 
abutting  on  the  portion  of  the 
street  sought  to  be  vacated,  but 
that  access  to  his  property  will  be 
in  no  way  interfered  with." 
Thorpe  v.  Ada,  137  Minn.  86,  162 
N.  W.  886,  denying  an  injunction, 
and  stating:  "The  eases  relied 
on  by  plaintiff  Pitzer  v.  St.  Paul 
City  Ry.  Co.,  105  Minn.  221,  117 
N.  W.  434,  18  L.  E.  A.  (N.  S.)  268, 
127  Am.  St.  Eep.  557,  and  Vander- 
burgh V.  Minneapolis,  98  Minn. 
329,  108  N.  W.  480,  6  L.  E.  A,  (N. 
S.)   741,  are  clearly  not  in  point." 
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§  2008.  Same — ^who  entitled  to  injunction.'* 

§  2010.  Conclusiveness  and  collateral  attack.'* 

§  2012.  Who  may  question  validity  of  proceedings.'* 

§  2013.  Waiver  of  defects  and  objections.'^ 

§  2014.  Application  of  doctrine  of  estoppel." 


73  Taxpayer.  Wliitmore,  Eau- 
ber  &  Vieinus  v.  Edgerton,  149  N. 
Y.  S.  508,  87  Misc.  Eep.  216;  Mush- 
■baugh  V.  East  Peoria,  260  111.  27, 
102  N.  E.  1027. 

Taxpayer  against  whom  an  as- 
sessment was  made  for  tbe  im- 
provement can  attack  its  validity 
in  a  court  of  equity.  McAndrew 
V.  Dunmore  Borough,  245  Pa.  101, 
91  Atl.  237. 

74Prevo  v.  Hammond,  186  Ind. 
612,  116  N.  E.  584;  Curless  v.  "Wat- 
son, 54  Ind.  App.  110,  100  N.  E. 
576;  Ee  Eansom,  149  N.  T.  8. 
1056,  87  Misc.  Eep.  1;  Decatur  v. 
Barteau,  260  111.  612,  103  N.  E. 
601;  Ee  Ely  Ave.,  New  York  City, 
217  N.  Y.  45,  111  N.  E.  266,  ap- 
proving McCabe  v.  New  Yprk,  213 
N.  Y.  468,  107  N.  E.  1049;  Crane 
v.  Olregon  E.  &  Nav.  Co.,  66  Or. 
317,  133  Pao.  810;  Gwilliam  v.  Og- 
den  City,  49  Utah  555,  164  Pae. 
1022,  1024,  citing  §  2010,  vol.  4, 
ante. 

Finding  that  the  petition  for  the 
paving  by  the  municipal  board  was 
signed  by  the  requisite  number, 
held  prima  facie,  but  not  coucIut 
sive.  Pasche  v.  St.  Joseph,  174 
Mo.  App.  614,  161  S.  "W.  722. 

Law  making  the  finding  of  the 
council  conclusive  as  to  sufficiency 
of  the  petition  of  property  own- 
ers for  the  improvement,  with 
right  of  application  for  correction, 
held  valid.  Waters  v.  Whitcomb, 
110  Ark.  511,  162  S.  "W.  61. 


"On  collateral  attack  it  will 
be  conclusively  presumed  that  the 
city  council  found  the  existence  of 
the  conditions  justifying  the  im- 
provement, and  that  such  finding 
was  correct."  Eichardson  v. 
Olympia,  83  Wash.  638,  145  Pae. 
963. 

Action  of  council  in  establishing 
sewer  districts,  held  not  subject  to 
collateral  attack.  McGhee  v. 
Walsh,  249  Mo.  266,  283,  286,  287, 
155  S.  W.  445. 

In  the  absence  of  allegation  of 
fraud,  collateral  attack  denied. 
Phipps  V.  Medford,  81  Or.  119,  158 
Pae.  666,  81  Or.  119,  156  Pae.  787. 

76  Abutting  property  owner  may 
question  the  validity  of  a  street 
improvement  contract  as  he  is  di- 
rectly interested.  Frazier  v.  Eock- 
port,  199  Mo.  App.  80,  202  S.  W. 
266. 

Property  owner  and  taxpayer  in 
the  improvement  district..  Clyde 
V.  Moscow,  23  Idaho  592,  131  Pae. 
381. 

Taxpayer.  Farmer  v.  Dahl,  19 
Ariz.  395,  171  Pae.  130. 

76  Pitt  Const.  Co.  V.  Dayton,  237 
Fed,  305;  Hubbell  v.  Des  Moines, 
168  Iswa  418,  150  N.  W.  701  (not 
jurisdictional). 

Objection  presented,  but  not 
urged,  regarded  as  waived.  Des 
Plaines  v.  Winkelman,  270  111.  149, 
110  N.  E.  417. 

77  People  ex  rel.  v.  Cherry,  262 
111.  110,  104  N.  E.  209,  211;  Burns 
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[§  2015 


§  2015.    Review  by  appeal.'" 
§  2016.    Review  by  certiorari.™ 


V.  Atlanta,  22  Ga.  App.  381,  803, 
96  S.  E.  11. 

78  Arkansas.  Malvern  v.  Nunn, 
127  Ark.  418,  192  S.  W.  909. 

Kansas. ,  Epstein  v.  Caney,  87 
Kan.  329,  124  Pac.  421.   . 

New  York.  Ee  Einstein,  135  N. 
Y.  S.  227,  150  App.  Div.  856;  Ee 
Joiner  Street,  Eochester,  164  N. 
Y".  S.  272,  177  App.  Div.  361;  Ee 
Baker,  164  N.  Y.  S.  867,  178  App. 
Div.  1. 

Oregon.  Portland  v.  Tigard,  €4 
Or.  404,  130  Pae.  982;  Crane  v. 
Oregon  E.  &  Nav.  Co.,  66  Or.  317, 
133  Pae.  810. 

Appeal  denied.  People  ex  rel.  v. 
Ormond,  168  N.  Y'.  S.  255,  181  App. 
Div.  242. 

Eeview  of  award  of  assessors  l)y 
board  of  revision  is  provided.  Peo- 
ple ex  rel.  v.  Seaman,  154  N.  Y.  S. 
539,  168  App.  Div.  870. 

Award  of  damages  for  change 
of  street  grade  is  subject  to  ap- 
peal. People  V.  Hennessy,  141  N. 
Y.  S.  359,  156  App.  Div.  549,  fol- 
lowing People  V.  Hennessy,  205  N. 
Y.  301,  98  N.  E.  516. 

It  is  within  the  legislative  com- 
petency, to  authorize  the  trial  of 
assessment  issues,  arising  under 
the  taxing  power  to  be  determined 
by  a  court  without  a  jury,  without 
impinging  constitutional  provi- 
sions. Tuscaloosa  v.  Hill,  14  Ala. 
App.  514,  69  So.  486. 

TBSayes  v.  Pittsfield  Board  of 
Public  "Works,  122  Mass.  93,  109 
N.  E.  823;  State  ex  rel.  v.  Good- 
rich, 257  Mo.  40,  165  S.  W.  707; 
Johnson  v.  Monmouth  Beach  Bor- 
ough, 86  N.  J.  h.  640,  92  Atl.  347; 


People  ex  rel.  v.  Hennessy,  131  N. 
Y.  S.  327,  146  App.  Div.  440;  Bur- 
rell  V.  New  York,  149  N.  Y.  S. 
812,  817,  164  App.  Div.  245. 

To  review  validity  of  ordinance 
providing  for  improvement  au- 
thorized by  state  law.  Donnelly 
v.  Longport  Borough,  88  N.  J.  L. 
68,  95  Atl.  740. 

To  review  resolutions  authoriz- 
ing improvements  where  conten- 
tion was  that  ordinance  was  neces- 
sary. Hackett  v.  Hussels  (N.  J. 
L.),  102  Atl.  527. 

To  review  an  ordinance  for 
widening  a  street  where  private 
land  is  to  be  taken.  "The  ordi- 
nance itself  provides  that  the  land 
shall  be  taken  upon  making  com- 
pensation to  the  owner  by  purchase 
at  a  price  to  be  agreed  upon,  and 
if  an  agreement  cannot  be  reached, 
by  the  payment  of  damages  as  pro- 
vided by  law.  The  objections 
therefore  on  the  ground  that  no 
proper  effort  has  been  made  to 
agree  with  the  landowner  are  pre- 
mature. If  such  efforts  are  not 
made  it  will  be  time  enough  to 
raise  the  objection  when  the  bor- 
ough undertakes  to  condemn.  In 
fact  the  ordinance  contemplates  a 
purchase  by  agreement  with  the 
owner.  As  to  the  objection  that 
the  widening  of  the  street  is  un- 
necessary, it  is  enough  to  say  that 
the  question  is  one  of  judgment, 
and  we  cannot  set  up  our  judg- 
ment against  that  of  the  borough 
authorities. ' '  Goldschmidt       v. 

Keyport  Borough  (N.  J.  L.),  99 
Atl.  918. 


CHAPTER  38. 

SPECIAL  TAXATION  AND  LOCAL  ASSESSMENTS. 

I.  Natcbb,  Constitutional  Resteiotions  and  Powee  to  Levy. 

II.  Kinds  of  Impeovements  poe  Which  Authoeized. 

III.  Pkopeety  Subject  to  Assessment. 

IV.  Peopeett  Exempt  feom  Assessment. 

V.  Exeecise  of  Powee. 

VI.  The  Lien. 

VII.  Vaudity  and  Eemedies. 

VIII.  Collection  and  Enpoecement. 


I.     NATUEK,   constitutional  EESTEICTIONS   AND  POWEE  TO  LEVY. 


1 2017.  Nature    of    special    aasess- 

ment  or  taxation, 
i  2018.  Same  —  theory     is     benefit 

conferred. 
I  2019.  Constitutional    restrictions, 
i  2020.  Same — double  taxation  and 

equal    protection    of    the 

law. 
i  2021.  Same  —  uniformity     and 

equality. 


1 2022.  Power  t  o  levy  assess- 
ments. 

§  2023.  Same  —  construction  of 
power. 

§  2024.  Law  must  authorize  im- 
provement when  made. 

§  2025.  Assessments  for  improve- 
ments already  made. 

§  2026.  Authority  to  make  improve- 
ment or  expenditure. 


n.  KINDS  OP  IMPROVEMENTS  IN  GENEaAL. 


i  2027.  Purposes  of  special  assess- 
ments —  local  improve- 
ments. 

i  2028.  Same — street  improvements 
in  general. 

i  2029.  Same  —  same  —  nature  of 
street  improvement. 

i  2030.  Original  construction,  re- 
construction and  repairs. 

i  2031.  Same — effect  of  provisions 
for  repairs  on  validity  of 
assessment. 
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§  2032.  Same — changing  course  or 
width  and  vacating 
streets. 

§  2033.  Same — railway  tracks  in 
streets. 

§  2034.  Toll  roads  and  turnpikes. 

§  2036.  Street  sprinkling  and  clean- 
ing. 

§  2036a.  Oiling   streets. 

§  2037.  Sewers  and  drains. 

§  2039.  lighting   plant. 

§  2040.  "Waterworks — waterpipes. 

§  2042.  Miscellaneous    objects. 
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m.  PROPERTY  SUBJECT  TO  ASSESSMENT. 


i  2043.  Necessity  of  benefit  to 
property  by  improvement. 

i  2044.  Same — general  and  special 
benefits. 

i  2045.  Same — character  and  ex- 
tent. 

i  2046.  Same — effect  of  like  exist- 
ing improvements. 

i  2049.  Unplatted  and  rural  lands. 

i  2050.  Eailroad  property. 

i  2051.  Same — various  uses  illus- 
trated. 

i  2052.  Assessment  districts. 

i  2053.  Sewers  and  drains. 


i  2054.  Property  beyond  municipal 
area. 

!  2056.  Property  abutting. 

\  2058.  Property  fronting. 

i  2058.  Property  contiguous,  ad- 
joining or  adjacent. 

\  2060.  Property  not  abutting  on 
part  of  street  improved. 

]  2062.  Property    benefited. 

i  2062a.  Property  devoted  to  pub- 
lic use. 

J  2062b.  Same  —  telephone  ex- 
change. 

\  2062c.  Leaseholds. 


IV.     PROPERTY  EXEMPT. 


i  2063.  Power  to  exempt  —  con- 
struction. 

i  2064.  Eeligious  and  charitable  in- 
stitutions. 

i  2065.  Educational  institutions. 


§  2066.  Cemeteries       and       burial 

grounds. 
§  2067.  Homestead   property. 
§  2069.  Exemption  by  agreement. 


V.     EXERCISE  OP  POWER. 


1 2070.  Municipal  o£H.cers  empow- 
ered to  make  assess- 
ments. 

j  2071.  Same — commissioners. 

i  2074.  Notice  of  assessment  to 
property  owners. 

)  2075.  Sufficiency  of  notice. 

i  2076.  Service  of  notice — publica- 
tion. 

i  2077.  Hearing  on  proposed  assess- 
ment. 

i  2078.  Time  for  making  assess- 
ment. 

t  2079.  Same — ^with  reference  to 
completion  of  improve- 
ment. 

i  2080.  Levy  of ,  assessment. 

i  2081.  Mode  of  assessment. 

i  2082.  Same — ^land  in  bulk  or  sep- 
arate lots  or  parcels. 

i  2083.  Same — division  of  improve- 
ments into   parts. 


i  2084.  Same — two  or  more  im- 
provements in  one  assess- 
ment. 

§  2086.  Same — ^periional  assessment 
,  against  landowners. 

§  2087.  Apportionment  of  assess- 
ments. 

§  2088.  Same — according  to  bene- 
fits. 

§2089.  Same— by  front  foot. 

§  2090.  Same — superficial  area.     ^- 

§  2091.  Same — each  lot  for  the  im- 
provement in  front  of  it. 

§  2092.  Same — omission  of  prop- 
erty. 

§  2093.  Same — deduction  of  dam- 
ages. 

§  2094.  Limitation  of  amount  of 
assessment. 

i  2095.  Same — costs  and  expenses 
included. 


Special  Taxation. 
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1 2096.  Same — ^what  may  not  be 
included. 

i  2097.  Confirmation,  correction, 
"^  revision  and  setting  aside 
of  assessment. 

i  2098.  Same — nature  of  proceed- 
ings— notice. 

i  2099.  Same — by  court — petition 
or  application. 


§  2100.  Same — ^jurisdiction  of  court'. 

§  2101.  Same — evidence. 

§  2102.  Same-^-judgment. 

§2103.  Same  —  conclusiveness       of 

judgment. 
§  2104.  Assessment    record. 
§  2105.  Sufficiency     of     certificate, 

warrant  or  taxbill. 


VI.    THE  LIEN. 


i  2106.  The  lien — must  be  created 
by  law — construction  of 
law. 

i  2107.  Same — steps  require  to  per- 
fect. 


§  2108.  Same — when  lien   attaches. 
§  2109.  Same — duration     and     dis- 
charge, 
i  2110.  Same — order  of  priority. 


VII.     VALIDITY  AND  REMEDIES. 


i  2111.  Non-observance  of  law  au-       §  2119. 

thorizing   improvement. 
5  2112.  Defects    and    irregularities       §  2120. 

affecting   validity   of   as-       §  2121. 

sessment. 
i  2113.  Failure     to     advertise     for       §  2123. 

bids   for  work. 
i  2114.  Legal  existence  of  street  or       §  2124. 

way  improved. 
i  2115.  Improvement    extending   to       §  2126. 

private  property. 
i  2116.  Change  of  title  to  avoid  as-       §  2127. 

sessments. 
i  2117.  Presumption  in  favor  of  as-       §  2128. 

sessment.  §  2129. 

i  2118.  When  and  by  whom  assess-       §  2130. 

ments  may  be  questioned. 


Estoppel  to  question  valid- 
ity of  assessment. 

Same — acquiescence. 

Same — by  petitioning  for 
improvement. 

Same — by  payment  or  part 
payment. 

Same — failure  to  object  or 
appeal. 

Same — by  acceptance  of 
benefits. 

Equitable  relief  —  injunc- 
tion. 

Beassessments. 

Appeals    from    assessments. 

Certiorari  to  review  assess- 
ments. 


VIII.     COLLECTION  AND  ENPORCEMENT. 


§  213-1.  Nature  of  the  proceedings 
— ^in  rem  or  personam. 

§  2132.  Form  of  action — valid  as- 
sessment as  basis. 

§  2133.  Same — action  at  law. 

§  2134.  Same — warrants. 

§  2136.  Same — scire  facias. 

§  2137.  Same — execution. 

§  2138.  Same — in  equity. 


\  2139.  When  assessment  is  due. 
\  2140.  When    assessment    becomes 

delinquent. 
\  2141.  Demand  of  payment. 
S  2142.  Limitation  of  actions. 
;  2144.  Parties  plaintiff. 
)  2145.  Same — assignee. 
5  2146.  Parties    defendant — owners 

of  land. 
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i  2147.  Same — ^wife  of  property 
owner. 

( 2148.  Same — all  parties  in  in- 
terest— mortgagee. 

i  2151.  Joinder  of  actions. 

i  2152.  Defenses  illustrated. 

I  2153.  Counterclaim. 


§  2154.  Sale  of  property. 

i  2155.  The  purchaser 's  title. 

§  2156.  Bedemption  of  the  prop- 
erty. 

§  2156a.  Beeovery  of  assessments 
paid. 

§  2156b.  Befund. 


I.    NATUEE,    CONSTITUTIONAL   EESTEIOTIONS  \AND   POWEE  TO 

LEVY. 

§  2017.    Nature  of  special  assessment  or  taxation. 

Local  assessments  are  levied  in  the  exercise  of  the 
sovereign  power  of  taxation.^ 


1  California.  Los  Angeles  Olive 
Growers'  Assn.  v.  Pozzi,  167  Cal. 
450,  140  Pae.  581. 

Indiana.  Buckingham  v.  Kerr 
(Ind.  App.),  120  N.  E.  422;  Darby 
V.  Vinnedge,  53  Ind.  App.  525,  100 
N.  E.  862,  865. 

Maine.  Auburn  v.  Paul,  110  Me. 
192,  S^Atl.  571. 

Missouri.  McGhee  v.  "Walsh,  249 
Mo.  266,  284,  155  S.  W.  445;  Par- 
ker-Washington Co.  V.  Corcoran, 
150  Mo.  App.  188,  129  S.  W.  1031. 

Maryland.  Baltimore  v.  Cahill, 
126  Md.  596,  95  Atl.  473. 

New  Mexico.  Eoswell  v.  Bate- 
man,  20  N.  Mex.  77,  146  Pac.  950. 

Tennessee.  Morristown  v.  Ham- 
blen County,  136  Tenn.  242,  188  S. 
W.  796. 

"In  levying  an  assessment  for 
a  local  improvement,  the  city  is 
not  acting  under  authority  of  any 
eminent  domain  statute,  but  such 
assessment,  while  not  strictly 
speaking  a  tax,  is  in  the  nature 
of  a  tax,  and  th^  power  to  levy 
it  is  derived  by  the  municipality, 
under  its  sovereign  power  of  tax- 
ation." Be  Harrison  St.,  74 
Wash.  184,  133  Pae.  8. 


Condemnation  and  assessments. 
"This  is  no  less  true  because  the 
assessment  was  levied  by  a  pro- 
ceeding supplemental  to  an  emi- 
nent domain  proceeding.  It  was 
nevertheless  levied  to  pay  for  the 
acquiring  of  land  to  widen  a  pub- 
lic street,  and  has  the  same  legal 
sanction  as  any  other  local  assess- 
ment based  upon  benefits  to  the 
property  charged.  We  have  had 
occasion  to  recognize  this  separate- 
ness  of  the  assessment  branch  of 
the  proceeding  from  the  condem- 
nation branch  of  the  proceeding 
though  they  are  both  prosecuted 
together  in  the  Superior  Court." 
Carstens  &  Earles  v.  Seattle,  84 
Wash.  88,  146  Pac.  381,  384. 

Police  power.  Assessments  for 
the  construction  of  sidewalks  in- 
volves not  the  exercise  of  the  tax- 
ing, but  rather  of  the  police  pow- 
er. The  public  need  not  neces- 
sarily establish  that  the  property 
assessed  was  peculiarly  benefited 
by  the  improvement.  Canton  Bor- 
ough V.  Williams,  67  Pa.  Super. 
Ct.  239. 

Assessment  for  sewers  as  an  ex- 
ercise of  the  police  power.    Bogers 
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Local  assessments  or  special  taxes  are  distinguislied 
from  general  taxes.^  A  local  assessment  is  not  usually 
regarded  as  a  tax  as  that  term  is  employed  in  constitu- 
tions.' 


V.  Salem,  61  Or.  321,  122  Pao.  308, 
312. 

2  Detroit  v.  Weil,  180  Mieh.  593, 
147  N.  W.  550;  Arnold  v.  Knox- 
ville,  115  Tenu.  195,  90  S.  W.  469, 
3  L.  E.  A.   (N.  S.)   837,  and  note, 

5  Ann.    Cas.    881;    Adams   Co.    v. 
Quincy,  130  111.  566,  22  N.  E.  624, 

6  L.  E.  A.  155  and  note. 
General  taxes  and  special  assess- 
ments. "At  the  outset  it  may  be 
said  that,  like  general  taxes,  spe- 
cial assessments  are  enforced  pro- 
portional contributions,  imposed  at 
regularly  recurring  periods  to  pro- 
vide a  continuous  revenue,  but  in- 
stead are  levied  only  occasionally 
as  required;  they  are  imposed  not 
upon  the  general  body  of  citizens, 
but  upon  a  limited  class  of  per- 
sons who  are  interested  in  a  local 
improvement,  and  who  are  as- 
sumed to  be  benefited  by  the  im- 
provement to  the  extent  of  the  as- 
sessment; they  are  imposed  and 
collected  as  an  equivalent,  actual 
or  presumed,  for  the  benefit,  and 
to  pay  the  cost  of  the  improve- 
ment. Special  assessments  pro- 
ceed upon  the  theory  that  when  a 
local  improvement  enhances  the 
value  of  the  neighboring  property, 
it  is  reasonable  and  competent  for 
the  legislature  to  provide  that  such 
property  should  pay  for,  the  im- 
provement. In  a  general  levy  of 
taxes,  a  contribution  is  exacted  in 
rate  for  the  general  benefits  of 
government;  in  special  assess- 
ments, the  contribution  is  exacted 
because   the   property   of   the   tax- 


payer is  considered  by  the  legis- 
lature to  be  benefited  over  and  be- 
yond the  general  benefit  of  the 
community."  Alley  v.  Muskogee, 
53  Okl.  230,  156  Pac.  315. 

3  WicklifEe  v.  Greenville,  170  Ky. 
528,  186  S.  W.  476;  Vogt  v.  Oak- 
dale,  166  Ky.  810,  179  S.  W.  1037. 

Assessment  not  a  tax.  "It  is 
definitely  settled  in  the  authori- 
ties of  this  state  that  an  assess- 
ment of  the  kind  under  considera- 
tion is  not  a  tax  within  the  mean- 
ing of  our  state  constitution.  It 
is  merely  a  special  assessment  that 
may  be  authorized  to  the  extent 
that  the  property  is  benefited  by 
the  improvement."  Eubank  v.  Ft. 
Worth  (Tex.  Civ.  App.),  173  S.  W. 
1003. 

Special  assessments  are  not 
taxes  within  the  meaning  of  con- 
stitutional and  statutory  tax  ex- 
emption provisions.  Kalispell  v. 
School  District,  45  Mont.  221,  122 
Pac.  742. 

General  taxation  and  special 
taxation  or  local  assessments  dis- 
tinguislied. "The  accepted  doc- 
trine is  that  special  assessments 
for ,  local  improvements,  while,  in 
a  broad  sense,  referable  to  the  tax- 
ing power,  are  not  taxes  for  pub- 
lic purposes  or  taxes  at  all  within 
the  purview  and  the  sense  of  the 
constitutional  provision  invoked  or 
within  the  sense  and  purview  of 
other  sections  of  the  article  on 
revenue  and  taxation.  The  ques- 
tion, in  one  or  another  phase,  has 
been  here  often  and,  it  is  believed, 
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In  the  exercise  of  the  power,  a  personal  liability  is  not 
usually  imposed.* 

has  been  judicially  approached 
from  every  conceivable  angle,  al- 
ways with  the  one  result  already 
announced.  That  respondent's  emi- 
nent counsel  has  inadvertently  l%d 
our  esteemed  and  learned  brethren 
of  the  St.  Louis  Court  of  Appeals 
into  error  in  supposing  that  a  con- 
struction of  §  3,  article  10,  of  the 
Constitution  is  involved  in  this 
case,  becomes  plain  from  the 
standpoint  of  both  precedent  and 
reason  by  consulting  an  unbroken 
line  of  eases  beginning  at  least  as 
early  as  1856  and  extending  down 
to  our  last  delivery  in  Ban'c,  as 
the  following  cases  verify:  Lock- 
wood  V.  St.  Louis,  24  Mo.  20;  Gar- 
rett V.  St.  Louis,  25  Mo.  505;  New- 
by  V.  Platte  County,*  25  Mo.  258; 
Egyptian  Levee  Co.  v.  Hardin,  27 
Mo.  495,  498  et  seq.;  Sheehan  v. 
Good  Samaritan  Hospital,  50  Mo. 
155;  St.  Louis  v.  Allen,  53  Mo.  44, 
52  et  seq.;  Farrar  v.  St.  Louis,  80 
Mo.  379,  386  et  seq.  (where  the 
authorities  up  to  that  date  are  col- 
lated and  considered);  Adams  v. 
Lindell,  5  Mo.  App.  197,  212  et 
seq.,  72  Mo.  198;  St.  Joseph  v. 
Owen,  110  Mo.  445,  454  et  seq., 
110  Mo.  445,  19  S.  W.  713;  Inde- 
pendence V.  Gates,  110  Mo.  374, 
380  et  seq.,  110  Mo.  374,  19  S..  W. 
728;  Keith  v.  Bingham,  100  Mo. 
300,  306,  13  S.  W.  683;  Lamar  "W. 
&  E.  L.  Co.  V.  Lamar,  128  Mo.  188, 
218  et  seq.,  26  S.  W.  1025,  31  S.  W. 
756,  32  L.  R.  A.  157;  Kansas  v. 
Bacon,  147  Mo.  259,  282,  48  S.  W. 
860;  Heman  v.  Allen,  156  Mo.  534, 
546  et  seq.,  57  S.  "W.  559;  Barber 
Asphalt  Paving  Co.  v.  French,  158 
Mo.  534,  554  et  seq.,  58  S.  "W.  934; 


Meier  v.  St.  Louis,  180  Mo.  391, 
408,  79  S.  W.  955;  Heman  Con- 
struction Co.  V  Wabash  Railroad 
Co.,  206  Mo.  172,  179,  104  S.  W. 
67;  Fruin-Bambrick  Construction 
Co.  V.  St.  Louis  Shovel  Co.,  211  Mo. 
524,  531  et  seq.,  Ill  S.  W.  86; 
Board  of  Commissioners,  etc.,  v. 
Peter,  253  Mo.  520. 

"In  those  cases  (some  in  one 
and  some  in  another)  the  defini- 
tion of  taxes  in  a  constitutional 
sense  is  laid  down,  the  inherent 
difference  between  a  public  tax 
levied  as  an  impost  for  govern- 
mental purposes  and  a  special  as- 
sessment for  a  mere  local  improve- 
ment is  pointed  out  and  estab- 
lished, the  constitutional  provision 
in  judgment  here  is  construed  on 
the  reason  and  philosophy  of  the 
matter  against  its  application  to 
special  benefit  assessments,  and 
the  question  in  hand  is  foreclosed 
once  for  all.  We  will  not  reopen 
it  in  order  to  take  jurisdiction  at 
this  late  day.  Stare  decisis." 
Ranney  v.  Cape  Girardeau,  255  Mo. 
514,  518,  519,  164  S.  W.  582,  per 
Lamm,  J. 

Tax  in  its  broad  meaning  in- 
cludes both  general  taxes  and  spe- 
cial assessments.  And  to  sustain 
an  act  it  was  held  to  include  spe- 
cial assessments.  Los  Angeles 
County  Flood  Control  District  v. 
Hamilton,  177  Cal.  119,  169  Pac. 
1028,  1032.  See  Wagner  v.  Balti- 
more, 239  U.  S.  207,  36  Sup.  Ct. 
66,  60  L.  ed.  230;  Teatman  v. 
Crandall,  11  La.  Ann.  220;  Dailey 
V.  Swope,  47  Miss.  367. 

4  Personal  liability.  "In  those 
states   where    assessments   for  im- 
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§  2018.    Same — theory  is  benefit  conferred.^ 

"It  is  now  well  settled  in  most  jurisdictions  that  ad- 
jacent property  may  be  specially  assessed  to  defray,  in 


provements  are  limited  to  benefits 
conferred,  the  authorities  are  con- 
flicting on  the  question  whether 
an  assessment  may  be  constitu- 
tionally imposed  upon  an  owner  of 
property  benefited  which  may  be 
collected  out  of  any  of  his  prop- 
erty generally;  the  theory  of  the 
cases  denying  the  power  that  such 
assessments  are  purely  in  the  na- 
ture of  a  local  tax  for  a  local  im- 
provement, and  that  to  ascertain 
the  liability  of  the  owner  beyond 
the  value  of  the  lot  benefited  (up- 
on which  a  lien  may  be  lawfully 
imposed)  is  to  burden  him  with 
the  payment  for  a  benefit  in  which 
a  property  owner  generally  parti- 
cipates. In  other  words,  that  the 
property  of  the  owner  not  espe- 
cially benefited  by  the  local  as- 
sessment is  affected  by  the  im- 
provement only,  as  is  the  prop- 
erty of  all  other  members  of  the 
community,  and  that  as  to  it  there 
is  no  sound  reason  for  a  discrimina- 
tion in  imposing  the  burden  of  the 
assessment.  *  *  *  In  our  own 
state,  however,  a  contrary  view 
has  been  expressly  adopted  ancl 
the  power  of  the  legislature  to  im- 
pose a  personal  liability  in  such 
cases  is  expressly  upheld."  Eu- 
bank V.  Ft.  Worth  (Tex.  Civ. 
App.),  173  S.  W.  1003. 

B  Alabama.  Tuscaloosa  v.  Hill, 
194  Ala.  559,  69  So.  598,  citing 
§2018,  vol.  5,  ante  (McQuillin, 
Muu.  Ord.  §522). 

Illinois.  Kankakee  v.  Illinois 
Central  E.  Co.,  257  111.  298,  100  N. 
E.  996. 


Maryland.  Maryland  Trust  Co. 
V.  Baltimore,  125  Md.  40,  93  Atl. 
454. 

Massachusetts.  Hester  v.  Thomp- 
son, 217  Mass.  422,  105  N.  E.  631. 

Michigan.  Cote  v.  Highland 
Park,  173  Mich.  201,  139  N.  W.  69. 

New  Hampshire.  Granite  fetate 
Land  Co.  v.  Hampton,  77  N.  H. 
179,  89  Atl.  842. 

Oklahoma.  Eawlins  v.  Warner- 
Quinlan  Asphalt  Co.  (Okla.),  174 
Pac.  526;  Tulsa  v.  McCormick 
(Okla.),   164  Pac.  985. 

Oregon.  Schmid  v.  Portland,  83 
Or.  583,  163  Pac.  1159,  1162. 

Property  not  benefited  cannot 
be  assessed.  Bolcom  Mills  v.  Se- 
attle, 94  Wash.  583,  162  Pae.  1010. 

Whether  the  public  benefits  as- 
sessed were  out  of  proportion  with 
the  assessment  levied  against 
private  property  is  not  a  question 
subject  to  review.  Belleville  v. 
Miller,  257  111.  244,  100  N.  E.  946, 
citing  Peoria  v.  Smith,  232  111.  561, 
83  N.  E.  1161. 

Legislative  determination  of 
benefits.  Where  "the  improve- 
ment is  one  that  may  specially^ 
benefit  the  property  upon  which 
the  assessments  are  made,  the  leg- 
islative determination  of  the  ques- 
tion of  benefits  should  be  regarded 
as  conclusive."  Bassett  v.  Ocean 
City,  118  Md.  114,  84  Atl.  262,  264, 
approving  Cooley  on  Taxation  (3rd 
ed.),  vol.  2,  p.  1208,  and  Cooley 's 
Const.  Lim.  (6th  ed.),  p.  624; 
Leser  v.  Wagner,  120  Md.  671,  87 
Atl.  1040,  1043. 

"The  rule  dedueible  from  read- 


7828 


MUNICIPAI,   COBPOEATIONS. 


[§  2018 


whole  or  in  part,  the  cost  of  local  improvements  by  which 
such  property  is  especially  benefited.  That  doctrine  is 
based  for  its  final  reason  on  enhancement  of  values. "° 
Special  assessment  or  special  taxation,  therefore,  is. 
lawful  and  constitutional  only  when  founded  upon  spe- 
cial benefits  accrued  from  the  improvement  for  which' 

ing   the    authorities   is    that   it  js      Lumber  Co.  v.  Grand  Forks,  27  N. 
within   the  province  of  the   legis-      D.  556,  147  N.  W.  249. 


lature  to  say  that  the  real  estate 
alone  shall  be  subject  to  such  a 
special  assessment  for  the  reason 
that  special  benefits  accrue  almost 
exclusively  to  land,  so  that  gen- 
erally, in  works  commonly  classed 
as  'internal  improvements,'  the 
real  estate  alone  has  been  taxed; 
and  that  the  legislative  authority,, 
either  of  the  state  or,  when  prop- 
erly authorized,  of  the  municipal- 
ity may  determine  over  what  ter- 
ritory the  benefits  are  so  diffused 
as  to  render  it  proper  to  make  all 
IsiJnds  contribute  to  the  cost.  The 
legislature  having  conferred  the 
power  on  the  city  by  the  local  act 
in  question  to  determine  uniform- 
ity of  the  real  estate  in  the  city 
is  benefited  by  the  proposed  im- 
provement; their  determination  of 
the  area  benefited  is  final  and  con- 
clusive, in  the  absence  of  fraud, 
or  unless  the  absence  of  benefit 
makes  it  manifest  that  the  burden 
amounts  to  spoliation  and  not  tax- 
ation." Detroit  v.  Weil,  180 
Mich.  593,  147  N.  W.  550. 

Benefits  is  a  legislative  question. 
Newman  v.  Warner-Quinlan  As- 
phalt Co.  (Okla.,  1918),  177  Pac. 
375. 

6  Cote  V.  Highland  Park,  173 
Mich.  201,  139  N.  W.  69. 

Statutes  require  special  assess- 
ments to  be  levied  in  proportion  to 
the  benefits  conferred.     Kobertson 


Assessments  for  condemnation 
proceedings  shall  not  exceed  bene- 
fits. Dallas  V.  Atkins  (Tex.  Civ. 
App.),  197  S.  W.  593. 

"The  sole  ground  for  imposing 
a  part  or  all  of  the  cost  ,of  a  pub- 
lic improvement  upon  one  part  of 
a  municipality  is  that  the  part 
burdened  with  the  cost  receives 
corresponding  benefits,  which  the 
general  public  does  not  receive." 
German  Lutheran  Ch.  Soc.  v.  Mt. 
Clemens,  179  Mich.  35,  146  N.  W. 
287,  289. 

"Assessments  cannot  exceed  the 
benefits  to  be  derived  from  the  im- 
provement, and  the  theory  sus- 
taining such  levies  is  that  the 
party  assessed  is  locally  and  pe- 
culiarly benefited  over  and  above 
the  ordinary  benefit  which  as  one 
of  the  community,  he  receives  in 
all  public  improvements  to  the  pre- 
cise extent  of  the  assessment." 
Kuiek  V.  Grand  Eapids,  200  Mich. 
582,  166  N.  W.  979,  981. 

Charter  specifically  provides  that 
"no  part  of  the  cost  of  the  im- 
provement shall  be  assessed 
against  any  owner  of  property  in 
excess  of  the  proposed  benefits 
thereto  in  enhanced  value  thereof 
arising  from  the  improvement, 
etc."  "This  is  but  a  specific  dec- 
laration of  a  doctrine  firmly  estab- 
lished by  our  Supreme  Court  in 
Hutchenson  v.  Storrie,  92  Tex.  685, 
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the  tax  or  assessment  is  laid.''  "The  test  in  all  special 
assessment  proceedings  is  that  the  assessment  should  not 
exceed  the  special  benefit  to  the  property. ' '  ^ 

§  2019.    Constitutional  restrictions.^ 

Obviously  local  assessment  or  special  taxation  laws 
cannot  ignore  constitutional  restrictions  or  guarantees, 


51  S.  W.  848,  45  L.  R.  A.  289,  71 
Am.  St.  Eep.  884,  following  a  de- 
eision  of  the  United  States  Su- 
preme Court  in  the  ease  of  Nor- 
wood V.  Baker,  172  U.  S.  269,  19 
Sup.  Ct.,  187,  43  L.  ed.  443."  Ru- 
dolph S.  Blome  v.  Herd  (Tex.  Civ. 
App.),  185  S.  W.  53,  59. 

Each  property  owner  in  a  sewer 
district  need  not  be  benefited  by 
each  sewer  construction,  since 
sewers  may  be  constructed  at  dif- 
ferent times.  McGhee  v.  Walsh, 
249  Mo.  266,  155  S.  W.  445. 

"The  special  benefits  accruing 
to  the  land  affected  is  regarded  in 
law  as  just  compensation  for  the 
amount  levied  and  collected  as  an 
assessment. ' '  Indianapolis  v. 
Bryan  (lud.  1919),  125  N.  E.  38; 
Wright  V.  House  (Ind.  1919),  121 
N.  E.  433;  Harmon  v.  Bolley  (Ind. 
1918),  120  N.  E.  33,  2  A.  L.  R.  609. 

T  Haggart  v.  Alton,  29  S.  D.  509, 
137  N.  W.  372,  375. 

8  Belleville  v.  Miller,  257  111. 
244,  100  N.  E.  946. 

"It  is  established  that  under 
our  Constitution  special  assess- 
ments upon  property  to  defray  the 
cost  of  local  public  improvements 
as  distinguishable  from  the  gen- 
eral tax  levy,  are  permissible  only 
when  based  on  special  and  peculiar 
benefits  to  the  property  from  the 
expenditure  on  account  of  which 
the  assessment  is  laid  and  that 
8  McQ.— 19 


they  are  illegal  if  in  substantial 
excess  of  such  benefits."  Sayles 
v.  Pittsfield  Board  of  Public 
Works,  222  Mass.  93,  109  N.  E. 
823. 

"Taxation  by  special  assess- 
ments is  defensible  only  upon  the 
theory  of  corresponding  special 
benefits  to  the  property  assessed." 
Horton  Inv.  Co.  v.  Seattle,  95 
Wash.  556,  162  Pac.  989,  quoting 
from  East  Hoquiam  Co.  v.  Ho- 
quiam,  90  Wash.  210,  219,  155  Pac. 
754,  757. 

' '  These  assessments  are  levied 
upon  the  theory  of  a  special  bene- 
fit to  the  property  assessed  by  rea- 
son of  the  improvement.  The  city 
not  only  assumes  a  benefit  to  the 
property,  but  fixes  and  by  proper 
proceedings  levies  the  amount  of 
that  benefit  against  property,  and 
when  the  owner  pays  the  assess- 
ment as,  in  contemplation  of  law, 
paying  for  a  benefit  to  his  prop- 
erty." Re  Harrison  St.,  74  Wash. 
184,  133  Pac.  8. 

9  Re  Nagy  Street,  New  York 
City,  164  N.  Y.  S.  537,  99  Misc. 
Rep.  314. 

Laws  authorizing  are  constitu- 
tional. Alley  V.  Muskogee,  53  Okl. 
230,  156  Pac.  315;  Anderson  v. 
Ocala,  67  Fla.  204,  64  So.  779. 

Law  exempting  cemetery  asso- 
ciations organized  in  the  laws,  of 
the   state   "from   all  public   taxes 
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as  due  process  of  law,  equal  protection  of  the  laws,  or 
permit  taking  private  property  without  just  compensa- 
tion." 


and  assessments,"  held  constitu- 
tional. Re  Magnolia  Street  Sewer, 
St.  Paul,  134  Minn.  441,  159  N.  W. 
962. 

"When  statutes  have  long  been 
treated  by  the  courts  as  constitu- 
tional, and  important  rights  have 
been  based  thereon,  the  courts  may 
thereafter  refuse  to  consider  their 
constitutionality."  Van  Nada  v. 
Goedde,  263  111.  105,  104  N.  E. 
1072,  1075;  Eichter  v.  Burdock, 
257  111.  410,  100  N.  E.  1063;  Greg- 
ory Printing  Co.  v.  De  Voney,  257 
111.  399,  100  N.  E.  1066. 

Statute  permitting  municipal  au- 
thorities to  be  the  final  arbiters 
as  to  what  proportion  of  the  cost 
of  the  improvement  should  be 
taxed  against  the  public  is  not  in 
conflict  with  the  constitution.  If 
it  leads  to  gross  inequalities  in  tax- 
ation, the  matter  should  be  pre- 
sented to  the  legislature,  since  the 
court  cannot  pass  upon  the  wis- 
dom, or  unwisdom  of  the  statute 
on  this  point  unless  it  contravenes 
some  constitutional  principle.  Ot- 
tawa v.  Colwell,  260  111.  548,  103 
N.  E.  573,  575. 

Afton  V.  Gill,  57  Okl.  36,  145 
Pac.  398,  holding  that  law  au- 
thorizing assessments  against 
property  for  a  lateral  sewer  con- 
formed to  the  constitution. 

Regardless  of  defects,  authority 
to  begin  the  proceedings  anew 
may  be  conferred.  Phipps  v.  Med- 
ford,  81  Or.  119,  158  Pac.  666,  81 
Or.   119,  156  Pac.   787. 

10  "Due  process  of  law."  Bas- 
sett  V.  Ocean   City,   118  Md.   114, 


84  Atl.  262,  264,  265;  Granite 
State  Land  Co.  v.  Hampton,  77 
N.  H.  179,  89  Atl.  842;  West  Hart- 
ford V.  Coleman,  88  Conn.  78,  89 
Atl.  1120. 

Ifotice  and  heaxing  to  property 
owners.  Mansur  v.  Poison,  45 
Mont.  585,  125  Pac.  1002. 

"Present,  notice  and  oppor- 
tunity to  be  heard  before  the  board 
of  public  works  as  was  given  to 
the  plaintiffs  by  the  tribunal  hav- 
ing in  hand  the  duty  of  ascertain- 
ing the  facts  and  acting  in  the 
matter  leading  up  to  and  in  the 
special  assessment  procedure,  there 
is  also  present  that  'due  process 
of  law, '  required "  by  the  consti- 
tution. MeGhee  v.  Walsh,  249  Mo. 
266,  284,  155  S.  W.  445. 

Failure  to  provide  for  notice 
and  hearing  of  owners  of  property 
to  be  taxed  renders  law  unconsti- 
tutional. Bouslog  V.  Gulfport,  112 
Miss.  184,  72  So.  896. 

Contra.  Law  which  does  not  ex- 
pressly provide  for  notice  and  hear- 
ing to  the  owners  of  property  af- 
fected is  not  unconstitutional. 
"The  authorities  on  this  subject 
are  not  altogether  uniform;  but 
the  great  majority  of  them  support 
what  we  regard  as  the  more  rea- 
sonable doctrine  that  legislation 
conferring  authority  to  do  an  act, 
which  to  be  constitutional  lawfully 
requires  notice  and  opportunity  for 
a  hearing  to  persons  whose  rights 
may  be  adversely  affected,  is  not 
void  for  lack  of  express  provision 
in  it  for  such  notice  and  opportu- 
nity, and  that  such  authority  may  be 
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Such  laws  must  not  permit  the  exactions  to  exceed 
the  benefits.^^ 


exercised  upon  the  giving  of  the 
required  notice  and  opportunity." 
West  Hartford  v.  Coleman,  88 
Conn.  78,  89  Atl.  1120. 

Council  may  determine  the  value 
of  property  to  be  assessed  without 
notice  to  the  property  owners, 
where  such  determination  is  only 
prima  facie  evidence  of  value  and 
where  property  owners  have  notice 
of  proceedings.  Due  process  of  law 
is  not  thus  ignored.  Durst  v.  Des 
Moines,  164  Iowa  82,  145  N.  W. 
528. 

Consent  of  the  owners  of  prop- 
erty afected.  Validating  acts  of 
an  improvement  district  by  statute, 
held  not  to  violate  the  constitution 
requiring  the  consent  of  a  majority 
in  value  of  property  owners  to  the 
improvement.  Cotten  v.  Hughes, 
125  Ark.  126,  187  S.  W.  905. 

11  Hester  v.  Thompson,  217  Mass. 
422,  105  N.  E.  631. 

An  ordinance  permitting  arbi- 
trary difference  in  the  assessments, 
irrespective  of  benefits,  is  uncon- 
stitutional. Tulsa  V.  MeConnick 
(Okl.),  164  Pac.  985,  following  Gast 
Realty  &  Inv.  Co.  v.  Schneider 
Granite  Co.,  240  V.  S.  55,  36  Sup. 
Ct.  254,  60  L.  ed.  523. 

Law  must  not  permit  assessment 
to  exceed  benefit.  A  law  which 
provides  that  special  taxes  -to  cover 
the  cost  of  the  improvement  shall 
be  assessed  on  all  lots  "to  the  ex- 
tent of  the  special  benefit  to  such 
lots,"  "that  is,  the  cost  and  ex- 
pense of  all  local  improvements 
shall  be  payable  by  the  real  estate 
benefited  to  the  extent  of  the  im- 
provements by  the  same  is  constitu- 


tional." Weise  v.  South  Omaha, 
100  Neb.  492,  160  N.  W.  890. 

"A  statute  which  limits  the 
property  that  may  be  assessed  to 
pay  for  building  a  sewer  to  the 
property  specially  benefited,  and 
the  assessment  that  may  be  made 
on  such  property  to  its  fair  share 
of  the  cost  of  improving  it  is  not 
open  to  the  objection  that  it  per- 
mits the  making  of  an  unequal  as- 
sessment." Granite  State  Land 
Co.  V.  Hampton,  77  N.  H.  179,  89 
Atl.  842,  844,  approving  White  v. 
Grove,  183  Mass.  333,  67  N.  B.  359. 

Statutes  which  fix  no  standard 
but  leave  it  to  the  discretion  of 
others  to  assess  in  such  proportions 
as  they  deem  just  and  equitable  are 
invalid.  But  statutes  authorizing 
assessments  according  to  benefits 
conferred  upon  the  property  as- 
sessed are  n,ot  subject  to  the  ob- 
jection because  the  property  to  be 
assessed  is  designated  and  the 
standard  of  assessment  is  fixed. 
The  burden  is  to  be  borne  by  the 
property  benefited  according  to  the 
benefits  received.  Auburn  v.  Paul, 
110  Me.  192,  85  Atl.  571. 

"No  plan  should  be  adopted 
which  will  result  in  gross  equality 
of  taxation.  The  burden  should  be 
apportioned  as  uniformly  and 
equally  as  may  be.  The  legisla- 
ture cannot  fix,  or  authorize  the 
governing  body  of  a  municipality 
to  fix,  an  arbitrary  basis  for  an  as- 
sessment to  be  imposed  upon  prop- 
erty without  regard  to  benefits.  If 
this  be  done,  the  principle  which 
justifies  special  assessments  on 
abutting  property,  namely,  that  it 
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Although  there  may  be  no  special  constitutional  pro- 
visions restraining  the  exercise  of  legislative  power  in 
enacting  laws  which  make  provision  for  ascertaining 
what  property  is  distinctively  and  specially  benefited  by 
local  improvements  and  directing  how  the  benefits  shall 
be  apportioned,  such  laws  must  be  within  the  limit  of 
the  principle  on  which  the  doctrine  is  founded.  "By  that 
limit  such  assessments  must  be  laid  and  apportioned  by 
the  rule  of  enhanced  values  and  reasonable  equality.  Pro- 
visions of  law  which  make  it  legally  impossible  for  the 
assessing  officers  to  apportion  the  burden  of  such  im- 
provements according  to  benefits  and  with  proximate 
equality  are  said  to  be  'arbitrary  exactions  and  not  a 
legitimate  exercise  of  legislative  authority. '  "  ^^ 


13  thereby  specially  and  particular- 
ly benefited,  is  wholly  ignored. 
There  can  be  no  justification  for 
any  proceeding  which  charges  the 
land  with  an  assessment  greater 
than  the  benefits."  German  Luth- 
ern  Ch.  See.  v.  Mt.  Clemens,  179 
Mich.  35,  146  N.  W.  287,  289. 

"All  agree  that  the  only  legal 
basis  for  assessments  of  this  kind 
is  the  special  benefits  conferred  by 
the  improvements'  involved,  and 
that  special  benefits  are  such  as  a 
landowner  receives  therefrom  in 
excess  of  the  benefits  enjoyed  by 
the  general  public.  That  the  act 
authorizing  the  assessment  must 
itself,  either  in  express  terms  or 
by  fair  implication,  fix  the  legal 
standard  to  which  the  assessment 
must  be  made  to  conform,  was  es- 
tablished by  Barnes  v.  Dyer,  56 
Vt.  469.  It  was  therein  held  that 
an  act  providing  for  an  assessment 
for  such  part  of  the  expense  in- 
curred as  the  authorities  should 
deem  'just  and  equitable'  was  in- 
sufficient and  unconstitutional.  The 
act    under    consideration    provides 


for  an  assessment  for  the  land- 
owner 's  '  just  share '  of  the  expense. 
Thfese  words,  like  those  in  Barnes 
V.  Dyer,  fail  to  establish  a  legal 
standard  by  which  to  determine 
the  validity  of  an  assessment.  And 
this  is  so  because  they  do  not  im- 
port, with  reasonable  certainty,  a 
limitation  to  the  special  benefits 
conferred.  The  act  falls  short  of 
constitutional  requirements  in  this 
regard,  and  affords  no  basis  for  the 
assessment."  Corliss  v.  Bichford, 
85  Vt.  85,  81  Atl.  234. 

12  Assessments  in  excess  of  bene- 
fits is  taking  prpoerty  without  due 
process  of  iaw.  Eudolph  S.  Blome 
Co.  V.  Herd  (Tex.  Civ.  App.),  185 
S.  W.  53;  Cote  v.  Highland  Park, 
173  Mich.  201,  139  N.  W.  69,  71.. 

Benefit  districts  authorized. 
Schneider  Granite  Co.  v.  Gast 
Realty  &  Inv.  Co.,  159  Mo.  153,  168 
S.  W.  687,  reversed  in  240  TJ.  S. 
55,  36  Sup.  Ct.  253,  60  L.  ed.  523. 

Fitzgerald  v.  Sattler,  102  Neb. 
665,  168  N.  W.  599,  holding  law 
authorizing  council  to  establish  a 
paving   district    in   which   to  levy 
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Nor  can  such  laws  dispense  with  any  constitutional 
requirements  necessary  to  authorize  such  burdens.  But 
it  is  competent  to  enact  laws  whose  objept  is  to  afford 
relief  from  technical  objections,  that  is,  to  guard  against 
assessments  being  set  aside  for  mere  errors  of  form  or 
technical  irregularities  or  defects,  but  of  course,  they 
cannot  deny  redress  in  event  of  substantial  error.^' 

§  2020.    Same — double  taxation  and  equal  protection  of 
the  law." 

§  2021.    Same — uniformity  and  equality. 

The  late  cases  support  the  general  proposition,  settled 
by  earlier  decisions,  that  the  constitutional  requirement 
of  equality  and  uniformity  of  taxation  has  no  applica- 
tion to  assessments  for  local  improvements.^* 


special  assessments  on  property 
therein  benefited  by  local  improve- 
ments, on  a  three-fourths  vote  of 
its  members,  without  a  petition  of 
the  owners  of  property  affected, 
constitutional. 

"Due  process  of  law"  as  af- 
fected by  reasonableness  in  estab- 
lishing a  sewer  district.  McGhee 
V.  Wa'sh,  249  Mo.  266,  289,  155  S. 
W.  445. 

13  Young  V.  Wenz,  218  N.  Y.  329, 
113  N.  E.  334,  reversing.  151  N.  Y. 
S.  1151,  166  App.  Div.  937. 

Reassessment.  Laws  authoriz- 
ing a  new  or  reassessment  where 
the  first  has  been  declared  void 
are  generally  sustained  as  consti- 
tutional. Weise  v.  South  Omaha, 
100  Neb.  492,  160  N.  W.  890.  See 
§  2128,  post;   §  2128,  vol.  5,  ante. 

Limitation  or  bringing  action  to 
question  validity  of  assessment 
based  upon  the  alleged  fraud  of 
city  officers  and  th^e  contract  or  in 
the  performance  of  the  work,  held 
constitutional.  Chicka<sha        v. 


O'Brien  (Okl.),  159  Pac.  282,  286- 
289. 

14  Double  taxation,  denied. 
Shuey  v.  Trapp,  166  Ky.  696,  179 
S.  W.  578. 

Ordinance  construed  as  nst  pro- 
viding for  a  double  pavement,  and, 
hence,  double  taxation.  Benton  v. 
Blake,  263  111.  358,  104  N.  E.  1040. 

Assessments  upon  the  same 
corner  lot  for  similar  improvements 
made  upon  two  streets  bordering 
its  front  and  side  lines  are  not 
double  taxation.  Durst  v.  Des 
Moines,  164  Iowa  82,  145  N.  W. 
528,  532. 

Assessment  for  change  of  grade, 
and  another  for  street  improve- 
ment, held  not  double,  because  they 
constitute  distinct  benefits.  A 
double  assessment  results  where 
two  assessments  are  made  for  the 
same  benefit.  Spokane  v.  Onstine, 
86  Wash.  4,  149  Pac.  1. 

15  Arkansas.  White  v.  Lough- 
borough, 125  Ark.  57,  188  S.  W.  10. 
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But,  as  clearly  stated  by  Judge  Cooley,  "Whatever 
may  be  the  basis  of  the  taxation,  the  requirement  that 
it  shall  be  uniform  is  universal.  It  applies  as  much  to 
these  local  assessments  as  to  any  other  species  of  taxes. 
The  difference  is  only  in  the  character  of  the  uniformity, 
and  in  the  basis  on  which  it  is  established. "  ^^ 

Therefore,  laws  of  this  nature  which  discriminate  un- 
justly between  owners  of  property  required  to  pay,  in 
whole  or  in  part,  for  the  improvement,  or  which  permit 
arbitrary  differences,  ignoring  reasonable  classification, 
plainly  violate  legal  and  constitutional  standards.^' 


Kentucky.  Vogt  v.  Oakdale, 
166  Ky.  810,  179  S.  W.  1037. 

Michigan.  Detroit  v.  "Well,  180 
Mich.  593,  147  N.  W.  550;  Loomis 
V.  Rogers,  197  Mich.  265,  163  N.  W. 
1018. 

Minnesota.  Williams  v.  St.  Paul, 
123  Minn.  1,  142  N.  W.  886. 

Missouri.  Eanney  v.  Cape  Gir- 
ardeau, 255  Mo.  514,  164  S.  W.  582; 
Loth  V.  St.  Louis,  257  Mo.  399,  165 
S.  W.  1023. 

New  Tork.  Re  Newkirk  Ave., 
New  York  City,  146  N.  T.  S.  216, 
84  Misc.  Rep.  615. 

Oklahoma.  Block  v.  Patrick,  35 
Okl.  408,  130  Pac.  588;  Riley  v. 
Carieo,  27  Okl.  33,  110  Pac.  738; 
Jones  V.  Holzapfel,  11  Okl.  405, 
68  Pac.  511. 

Washington.  Seattle  v.  Gratton, 
76  Wash.  4'01,  136  Pac.  488. 

ISCooley's  Const.  Lim.  (7th  ed.), 
p.  718. 

"Uniformity  and  equality  of 
burdens  require  that  the  same  sys- 
tem of  apportionment,  whichever 
it  may  be,  should  govern  all 
cases."  Wiokliffe  v.  Greenville, 
170  Ky.  528,  186  S.  W.  476. 

"See  §2019,  ante. 

Must  be  equitably  proportioned. 


Madison  County  v.  Winterset,  164 
Iowa  223,  145  N.  W.  492. 

Assessments  must  be  distributed 
with  substantial  equality  where 
the  property  is  of  like  kind  and  its 
situation  is  similar.  Re  Eighth 
Ave.,  Northwest,  77  Wash.  570,  138 
Pac.  10. 

An  assessment  which  is  arbitrary 
and  disproportionate  to  the  bene- 
fits, is  invalid.  Seattle  v.  Puget 
Traction,  L.  &  P.  Co.,  91  Wash. 
567,  158  I'ae.  252,  254. 

Law  cannot  discriminate  be- 
tween owners  of  property  required 
to  pay;  laws  should  be  so  con- 
strued and  applied  as  to  obviate 
discrimination.  Tapp  v.  Johnson, 
174  Ky.  .532,  192  S.  W.  504. 

Ordinance  allowing  arbitrary 
difference  in  assessments,  is  uncon- 
stitutional. Tulsa  V.  McCormiok 
(Okl.),  164  Pac.  985,  987,  relying 
on  Gast  Realty  &  Inv.  Co.  v. 
Schneider  Granite  Co.,  240  II.  S.  55, 
36  Sup.  Ct.  254,  60  L.  ed.  523. 

If  the  effect  of  a  law  is  to  create 
an  arbitrary  and  unreasonable  ex- 
emption from  taxation,  ignoring 
proper  classification,  it  is  uncon- 
stitutional, e.  g.,  a  law  discriminat- 
ing   between    property    owners   in 
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To  be  valid  and  constitutional  the  special  assessment 
or  tax  must  be  fairly  within  the. limits  of  the  benefits 
conferred,^*  and  just  and  uniform  throughout  the  assess- 
ment, benefit  or  taxing  district,  or  applicable  alike  to 
those  compelled  to  pay  who  are  similarly  situated.^®     ' 


laying  assessments  for  local  im- 
provements. Baltimore  v.  Cahill, 
126  Md.  596,  95  Atl.  473. 

The  constitutional  provision  re- 
quiring all  taxation  to  be  equally 
uniform  controls  special  assess- 
ments and  special  taxation  within 
taxing  districts.  The  declaration 
that  "all  taxes  shall  be  equal  and 
uniform,"  embodies  a  general  rule 
or  principle  applicable  alike  to 
every  form  of  taxation,  whether  it 
be  special  taxation  or  assessment 
of  contiguous  property  for  local  im- 
provements, or  taxation  for  general 
corporate  purposes.  This  provision 
is  not  a  grant  of  power  to  the  legis- 
lative branch  of  the  government 
but  is  the  limitation  upon  legisla- 
tive power  expressly  granted  by 
other  provisions  of  the  constitution. 
Haggart  v.  Alton,  29  S.  D.  509, 
137  N.  W.  372,  375. 

Exemptions.  Failure  to  assess 
county  property  for  local  improve- 
ments, held  not  an  unconstitutional 
discrimination.  Morristown  v. 
Hamblen  County,  136  Tenn.  242, 
188  S.  W.  796. 

There  is  no  unequality  in  exempt- 
ing church  property.  "Property 
used  for  public  purposes,  cemeteries 
and  actual  places  of  religious  wor- 
ship and  other  exempted  property 
are  taken  out  of  the  things  liable 
to  assessment.  •  The  equality  which 
is  to  be  maintained  is  as  to  those 
who  are  liable  and  against  them 
the  assessment  must  be  equally 
charged."         Schuylkill       Haven 


Borough  v.  Trinity  Church,  62  Pa. 
Super.  Ct.  413. 

Flat  rate  of  assessment  rather 
than  the  zone  rate  in  a  district  of 
one  mile  in  radius,  sustained,  as  not 
inequitable  and  unjust.  Ee  Public 
Playgrounds,  New  York  City,  157 
N.  Y.  S.  991,  93  Misc.  Eep.  289. 

Law  providing  for  joint  park  dis- 
tricts for  two  or  more  municipali- 
ties, held  not  violative  of  the  con- 
stitution requiring  the  legislature 
"to  provide  by  law  for  a  uniform 
and  equal  rate  of  taxation,"  since 
the  act  prescribes  a  mode  of  creat- 
ing such  districts  "by  neighboring 
towns  and  cities  under  regulations 
applying  to  all  citizens  of  the  state 
similarly  situated."  Brown  v. 
Baltimore  &  O.  &  C.  E.  Co.,  186 
Ind.  81,  115  N.  E.  86,  88. 

18  Sections  2018,  2019,  ante; 
§§  2018,  2019,  vol.  5,  ante. 

Property  shall  not  be  assessed 
"more  or  less  than  its  proportion- 
ate share  of  the  costs  of  the  im- 
provement. Ee  Eighth  Ave.,  Seat- 
tle 77  Wash.  570,  138  Pac.  10. 

19  See  §  2019,  ante.,  A  special 
assessment  is  valid  if  it  is  within 
the  limits  of  benefits  conferred  and 
is  just  and  uniform  throughout  the 
assessment  district.  Loomis  v.  Eog- 
ers,  197  Mich.  265,  163  N.  W.  1018. 

While  a  city  may  adopt  one  of 
several  plans  of  assessment  pro- 
vided by  the  law,  it  must  follow 
the  same  plan  in  all  cases.  "Uni- 
formity   and    equality    of   burdens 
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§  2022.    Power  to  levy  assessments. 

As  a  municipality  is  without  inherent  power  to  levy 
special  assessments   or  taxes  for  local  improvements, 


require  that  the  same  system  of 
apportionment,  whichever  it  may 
he,  should  govern  all  cases. ' '  Wicl^- 
liffe  V.  Greenville,  170  Ky.  528,  186 
S.  W.  476. 

Constitution  does  not  require 
that  special  assessments  be  laid  in 
proportion  to  benefits,  or  in  propor- 
tion to  a  cash  valuation,  but  mere- 
ly that  they  "be  uniform  upon  the 
same  class  of  subjects."'  State  v. 
Ely,  129  Minn.  40,  151  N.  W.  545. 

An  assessment  is  not  invalid  be- 
cause it  does  not  result  in  exact 
equality  and  fairness  to  every  lanfl- 
owner.  Some  inequalities  and  in- 
justices are  likely  to  result.  The 
~  law  does  not  require  of  the  public 
authorities  the  unattainable.  Moore 
V.  Paving  Improvement  District, 
122  Ark.  326,  193  S.  W.  766,  768. 

"Under  former  Constitutions 
in  this  state  all  taxes  were  required 
to  be  uniform  as  to  persons  and 
property  within  the  jurisdiction 
imposes  the  same.  This  rule  ob- 
tains now,  except  as  to  special 
taxes  and  special  assessments. 
Loefler  v.  City  of  Chicago,  246  1 1. 
43,  92  N.  E.  586,  20  Ann.  Cas.  335. 
It  has  been  held  by  this  court  that 
so  far  as  practicable  it  was  the  in- 
tention of  the  framers  of  the  Con- 
stitution to  preserve  the  rule  of 
uniformity  in  making  local  im- 
provements, and  all  property  should 
be  taxed  that  was  similarly  situ- 
ated with  respect  to  a  proposed  im- 
provement. Kuekner  v.  City  of 
Preeport,  143  Ul.  92,  32  N.  E.  372, 
17  L.  E.  A.  774.  This  principle  of 
uniformity  and  equality,  however, 


applies  only  to  the  property  bene- 
fited by  the  local  improvement  and 
not  to  other  property  in  the  mu- 
nicipality. Davis  V.  City  of  Litch- 
field, supra;  Lightner  v.  City  of 
Peoria,  150  111.  80,  37  N.  E.  69.  The 
only  property  that  the  rule  applies 
to  is  that  which  is  assessed.  If  any 
other  property  is  benefited,  the 
court,  on  a  hearing,  has  the  power 
of  recasting  the  roll  and  having  it 
assessed."  Ottawa  v.  Colwell,  260 
111.  548,  103  N.  E.  573,  575. 

Discrimination  condemned.  In 
the  case  of  a  square  bounded  by 
principal  streets,  the  land  might 
be  assessed  half  way  back  from  the 
improvement  to  the  next  street. 
But  if  the  land  is  of  such  character 
that  there  is  no  reasonable  pre- 
sumption that  substantial  justice 
generally  will  be  done,  but  the 
probability  is  that  the  parties  will 
be  taxed  disproportionally  to  each 
other  and  to  the  benefit  conferred, 
the  law  cannot  stand  against  the 
complaint  of  one  so  taxed  in  fact. 

"The  city  of  St.  Louis  is  shown 
by  this  case  and  by  others  in  the 
Missouri  reports  to  contain  tracts 
not  yet  cut  into  city  lots,  extend- 
ing back  from  streets  without  en- 
countering a  parallel  street  much 
farther  than  the  distance  within 
which  paving  could  be  supposed  to 
be  a  benefit.  See,  for  instance, 
Gilsonite  Eoofing  Co.  v.  St.  Louis 
Pair  Assn.,  231  Mo.  589.  Granite 
Paving  Co.  v.  Fleming,  251  Mo. 
210;  Loth  V.  St.  Louis,  257  Mo. 
399;  Bush  Construction  Co.  v.  With- 
nell,  185  Mo.  App.  408.    The  ordi- 
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such  power  must  originate  by  constitution,  statute  or 
charter.^" 


nance,  for  owing  the  charter  aa 
construed,  established  a  line  de- 
termining the  proportions  in  which 
the  tax  was  to  be  borne  that,  after 
running  not  a  hundred  feet  from 
the  street,  leaped  to  near  five  hun- 
dred feet  when  it  encountered  such 
a  tract,  and  on  the  opposite  side  of 
the  street  was  one  hundred  and 
fifty  and  two  hundred  and  forty 
feet  away.  The  differences  were 
not  based  upon  any  consideration 
of  difference  in  the  benefits  con- 
ferred but  were  established  me- 
chanically in  obedience  to  the 
criteria  that  the  charter  directed 
to  be  applied.  The  defendant's 
case  is  not  an  incidental  result  of 
a  rule  that  as  a  who'e  and  on  the 
average  may  be  expected  to  work 
well,  but  of  an  ordinance  that  is 
a  farrago  of  irrational  irregulari- 
ties throughout.  It  is  enough  to 
say  that  the  ordinance  following 
the  orders  of  the  charter  is  bad 
upon  its  face  as  distributing  a  local 
tax  in  grossly  unequal  proportions 
not  because  of  special  considera- 
tions applicable  to  the  parce's 
taxed  but  in  blind  obedience  to  a 
rule  that  requires  the  result.  And-, 
it  cannot  be  said  that  the  ordi- 
nance as  a  whole  may  be  regarded 
as  an  individual  exception  under  a 
rule  that  promises  justice  in  all 
ordinary  cases.  The  charter  pro- 
visions as  applied  to  a  city  like  St. 
Louis  must  be  taken  to  contem- 
plate such  ordinances  under  the 
construction  given  to  it  by  the 
state  courts."  Gast  Eealty  &  Inv. 
Co.  v.  Schneider  Granite  Co.,  240 
U.  8.  55,  59,  60,  36  Sup.  Ct.  254,  60 


L.  ed.  523,  reversing  259  Mo.  153, 
168  S.  W.  687,  36  Sup.  Ct.  400. 

80  State  V.  Indianapolis  (Ind. 
1919),  123  N.  W.  405;  Indianapolis 
V.  Bryan  (Ind.  1919),  125  N.  B.  38; 
Collins  V.  A.  Jaicks  Co.  (Mo.  1919), 
214  S.  W.  391. 

"The  right  of  a  city  to  impose 
and  collect  special  assessments  is 
derived  from  the  sovereign  power 
of  the  state.  Without  a  statutory 
grant  the  power  does  not  exist." 
Indiana  Union  Traction  Co.  v. 
Gough,  54  Ind.  App.  438,  102  N.  E. 
453. 

The  power  will  not  be  inferred 
from  a  statute.  Wilt  v.  Bueter, 
186  Ind.  98,  111  N.  E.  926,  929. 

A  municipality  is  without  inher- 
ent power  to  levy  special  assess- 
ments for  local  improvements. 
Such  power  must  have  its  origin  in 
some  statute  providing  therefor. 
Des  Moines  City  By.  Co.  v.  Des 
Moines  (Iowa),  15fl  N.  W.  450,  454. 

"The  power  to  levy  an  assess- 
ment for  a  local  improvement  ex- 
ists only  where  it  is  expressly  con- 
ferred by  legislative  authority." 
Ee  Nagy  Street,  New  York  City, 
164  N.  T.  S.  537,  544,  99  Misc.  Eep. 
314. 

Power  to  assess  county  property 
must  be  expressly  conferred  since 
a  county  is  but  an  arm  of  the  st^te 
government.  Morristown  v.  Ham- 
blen County,  136  Tenn.  242,  188  S. 
W.  796. 

Power  given  to  park  commission- 
ers. South  Park  Comrs.  v.  Wood, 
270  111.  263,  110  N.  E.  349. 

Park  district  given  power;  fact 
improvement  is  partly  within  two 
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This  power  exists  in  the  legislature  ^^  and  may  be  ex- 
ercised directly  or  indirectly  within  the  limits  of  the 
constitution,  aiid  therefore  it  may  be  delegated  to  mu- 
nicipalities/^ either  in  express  terms,  or  by  necessary 
implication,^^  to  be  exercised  in  good  faith,  substantially 
in  the  manner  prescribed,  and  subject  to  all  constitu- 
tional restriction,  expressed  and  implied.^*    Unless  re- 


townships,  and  partly  with  a  eity 
and  partly  without,  is  of  no  im- 
portance, provided  it  was  within 
the  area  of  the  park  district.  Van 
Nada  v.  Goedde,  263  ni.  105,  104  N. 
E.  1072. 

Assessment  for  the  purpose  of 
reimbursing  a  eity  for  expenditures 
in  improvements,  denied.  Celaya 
V.  Brownsville  (Tex.  Civ.  App.), 
203  S.  W.  153. 

"Public  improvements  cannot 
be  legally  made  specially  burden- 
some upon  private  property,  in  the 
absence  of  legislative  authoriza- 
tion and  the  prescribed  method  be- 
ing followed  in  all  substantial  par- 
ticulars." Sales  V.  Hartford,  161 
Wis.  136,  152  N.  W.  853,  855. 

Cannot  improve  county  road 
within  municipal  area  by  assess- 
ments unless  it  is  a  street  in  con- 
trol of  eity,  and  county  as  agent 
of  state,  has  surrendered  jurisdic- 
tion thereover.  Cole  v.  Seaside 
(Or.  1919),  182  Pac.  165. 

21 ' '  The  power  of  the  legislature 
to  levy  special  taxes  for  local  im- 
provements, and  to  impose  special 
assessments  for  road  or  street  im- 
provements, when  not  restricted  by 
constitutional  provisions,  is  well 
settled  and  is  supported  by  numer- 
ous federal  and.  state  decisions." 
Leser  v.  Wagner,  120  Md.  671,  87 
Atl.  1040,  1043. 

22  Alabama.  Eagsdale  v.  Flor- 
ence (Ala.  1919),  81  So.  584. 


Colorado.  Delta  v.  Lamb,  55 
Colo.  483,  136  Pac.  77. 

Indiana.  Indiana  Union  Trac- 
tion Co.  V.  Gough,  54  Ind.  App.  438, 
102  N.  E.  453.      ■ 

Illinois.  Winnetka  v.  Taylor, 
288  111.  624,  124  N.  E.  348. 

Maryland.  Leser  v.  Wagner,  120 
Md.  671,  87  Atl.  1040;  Philadelphia 
B.  &  W.  E.  Co.  V.  Baltimore,  121 
Md.  504,  88  Atl.  263. 

Maine.  Auburn  v.  Paul,  110  Me. 
192,  85   Atl.   571. 

New  York.  Parker  v.  Wallace, 
142  N.  T.  S.  523,  80  Misc.  Eep.  425. 

New  Jersey.  Evans  v.  PaterSon, 
92  N.  J.  L.  621,  102  Atl.  904. 

Washington.  Ee  Harrison  St.,  74 
Wash.  187,  133  Pac.  8. 

North  Dakota.  Ellison  v.  La- 
moure,  30  N.  D.  43,  151  N.  W.  988. 

23  Woodring  v.  Straup,  45  Utah 
173,  143  Pac.  592. 

24  Arkansas.  Nakdimen  v.  Pt. 
Smith  &  Van  Buren  Bridge  Dist., 
115  Ark.  194,  172  S.  W.  272. 

California.  Los  Angeles  Olive 
Growers'  Assn.  v.  Pozzi,  167  Cal. 
454,  140  Pac.  581. 

Florida.  Anderson  v.  Oeala,  67 
Ela.  204,  64  So.  779. 

Illinois.  Van  Nada  v.  Goedde, 
263  HI.  105,  104  N.  E.  1072. 

Indiana.  Jeflfersonville  v.  Louis- 
ville &  Southern  Ind.  T.  Co.,  59  Ind. 
App.  237,  107  N.  E.  748. , 

Iowa.  Durst  v.  Des  Moines,  164 
Iowa  82,  145  N.  W.  528. 
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stricted  expressly  or  by  implication  this  power  is  con- 
tinuing, and  is  not  spent  by  a  single  exercise.^^ 

§  2023.    Same — construction  of  power.''^ 

Power  to  make  public  improvements  does  not  of  itself 


Kentucky.  Bayes  v.  Paintaville, 
166  Ky.  679,  179  S.  W.  623,  L.  E.  A. 
1916B,  1027. 

Louisiana.  Both  v.  Thibodaux, 
137  La.  210,  68  So.  412. 

Massachusetts.  Saylea  v.  Pitts- 
field  Board  of  Public  Works,  222 
Mass.  93,  109  N.  E.  823. 

Michigan.  Kalamazoo  v.  Perrin 
194  Mich.  484,  160  N.  W.  653. 

North  Dakota.  Ellison  v.  La 
moure,  30  N.  D.  43,  151  N.  W.  988 

New  Mexico.  Roswell  v.  Bate 
man,  20  N.  Mex.  77,  146  Pac.  950 

North  Carolina.  Marion  v.  Pilot 
Mountain,  170  N.  0.  118,  87  S.  E, 
53;  Justice  v.  Asheville,  161  N.  C- 
62,  76  S.  E.  822. 

New  York.  Parker  v.  Wallace, 
142  N.  T.  S.  523,  80  Misc.  Eep 
425. 

Oklahoma.      Leatherman   v.    Ad 
dington,  37  Okl.  436,  132  Pac.  129 
Nitsche    v.    State    Security    Bank 
(Okl.),  170  Pac.  234. 

Oregon.  Palmsberg  v.  Kinney, 
65  Or.  220,  132  Pac.  538;  Murray 
V.  La  Grande,  76  Or.  598,  149  Pac. 
1019, 

Texas.  Celaya  v.  Brownsville 
(Tex.  Civ.  App.),  203  S.  W.  153; 
Eubank  v.  Ft.  Worth  (Tex.  Civ. 
App.),  173  S.  W.  1003;  Electric 
Park  Co.  v.  San  Antonio  Baseball 
Ass'n  (Tex.  Civ.  App.),  155  S.  W. 
1189. 

Wisconsin.  Hoe£«r  v.  Milwau- 
kee, 155  Wis.  83,  143  N.  W.  1038. 

Washington.    Kuehl  v.  Edmonds, 

85  Wash.  307,  148  Pae.  19;  Wash 


ington   Water  Power    Co.   v.   Spo- 
kane, 89  Wash.  149,  154  Pac.  329. 

Power  to  levy  to  be  exercised 
by  ordinance  passed  by  two-thirds 
vote  of  the  membership  of  the 
council.  Celaya  v.  Brownsville 
(Tex.  Civ.  App.),  203  S.  W.  153. 

Judicial  opinions  differ  as  to 
what  defects,  lapses,  or  diver- 
gence from  method  prescribed 
ought  to  be  regarded  as  jurisdic- 
tional, and  what  are  mere  errors, 
irregularities,  not  affecting  sub- 
stantial rights,  etc.,  where  action 
is  taken  in  good  faith.  Birming- 
ham V.  Wills,  178  Ala.  198,  59  So. 
173,  175,  176. 

86  Bennett  v.  Winston-Salem 
South-Bound  Ry.  Co.,  170  N.  C. 
389,  87  N.  E.  133;  Wood  v.  Duke 
Land  &  Imp.  Co.,  165  N.  C.  367,  81 
S.  E.  422;  Knickerbocker  Co.  v.  Se- 
attle, 69  Wash.  365,  124  Pae.  922; 
Spokane  v.  Onstine,  86  Wash.  4, 
149  Pac.  1. 

Section  1830,  ante;  §1830,  vol. 
4,  ante;   §  2038,  vol.  4,  ante. 

26  Sales  V.  Hartford,  161  Wis. 
136,  152  N.  W.  853;  Chicago  Great' 
Western  Ey.  Co.  v.  Council  Bluffs, 
176  Iowa  247,  157  N.  W.  947; 
Schuylkill  Haven  Borough  v.  Trin- 
ity Church,  62  Pa.  Super.  Ct.  413. 

Construction  of  particular  law 
as  to  extending  sewer  system, 
wherein  the  question  of  repeal  was 
involved.  Harris  v.  Churchill,  152 
N.  Y.  S.  73. 

Assessment   area.      Glasscock   v. 
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confer  the  power  to  levy  and  collect  special  taxes  to 
defray  the  cost  of  such  improvements.^' 

In  determining  whether  the  power  exists  the  law  in- 
volved should  be  strictly  construed,^*  and  in  case  of  fair 


Lamed,  103  Kan.  242,  173  Pae. 
302.  * 

Taxing  district;  what  property 
included.  Missouri,  Kansas  & 
Texas  Ey.  Co.  v.  Tulsa,  45  Okl. 
382,  145  Pae.  398. 

Construction  of  law  where  a 
continuous  highway  over  streets  of 
different  names  was  paved,  due  to 
the  physical  conditions.  McQueen 
V.  Van  Duesen,  189  Mo.  App.  492, 
176  S.  W.  1057. 

Particular  law  held  not  retro- 
spective. Texarkana  Special  School 
Dist.  v.  Board  ,of  Improvement^ 
etc.,  127  Ark.  341,  191  S.  W.  918. 

That  the  legislature  intended  a 
statute  relating  to  assessments 
should  operate  retrospectively  will 
not  be  assumed  in  the  absence  of 
specific  declaration  to  that  effect. 
East  Hoquiam  Co.  v.  Hoquiam,  90 
Wash.  210,  155  Pae.  754. 

37  May  only  exercise  such  power 
as  conferred.  Moundsville  v.  Yost, 
75  W.  Va.  224,  83  S.  E.  910. 

Power  to  levy  taxes  for  corpo- 
rate purposes,  to  lay  out,  construct, 
pave  and  otherwise  improve  streets 
and  power  to  enact  ordinances  and 
regulations  to  carry  out  the  pow- 
ers granted  does  not  by  implica- 
tion confer  power  to  pave  streets 
by  special  taxation.  Woodring  v. 
Straup,  45  Utah  173,  143  Pae.  592. 

Law  authorizing  streets  to  be 
"graded  and  paved,"  held  that 
the  statute  did  not  empower  mu- 
nicipal authorities  to  pass  and  en- 
force an  ordinance  for  the  grad- 
ing of  a  street  without  paving  it 


and  charge  the  abutting  property 
with  the  cost  of  such  improve- 
ment. Jasper  v.  Cassidy,  53  Ind. 
App.  678,  102  N.  E.  278,  relying 
on  Taylor  v.  Patton,  160  Ind.  4, 
66  N.  E.  91. 

"Power  to  levy  special  or  local 
taxes  for  the  maintenance  of  water 
works,  reservoirs,  canals,  gas, 
electric  or  other  plants  for  illumi- 
nation and  for  constructing,  ex- 
tending and  repairing  sewers  and 
drains  and  for  constructing  and 
paving  of  sidewalks,  does  not  by 
implication  authorize  the  imposi- 
tion of  such  taxes  for  street  pav- 
ing." Woodring  v.  Straup,  45 
Utah  173,  143  Pae.  592. 

Law  authorizing  assessments  for 
street  improvements  held  not  ap- 
plicable to  assessments  for  the  con- 
struction of  sidewalks.  Northern 
Light  Lodge  v.  Nonoma,  180  Iowa 
62,  161  N.  W.  78. 

28  California.  Los  Angeles  Olive 
Growers'  Assn.  v.  Pozzi,  167  Cal. 
454,  140  Pae.  581. 

Indiana.  Buckingham  v.  Kerr 
(Ind.  App.),  120  N.  E.  422;  Wilt 
V.  Bueter,  186  Ind.  98,  111  N.  E. 
926,  929;  Prevo  v.  Hammond,  186 
Ind.  612,  116  N.  E.  584,  586;  Dar- 
by V.  Vinnedge,  53  Ind.  App.  525, 
100  N.  E.  862. 

Iowa.  Chicago  Great  Western 
Ey.  Co.  V.  Council  Bluffs,  176 
Iowa  247,  157  N.  W.  947;  Kneebs 
V.  Sioux  City,  156  Iowa  607,  137 
N.  W.  944. 

Louisiana.  Minden  v.  Glass,  132 
La.  927,  61  So.  874. 
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and  reasonable  doubt  the  doubt  should  be  resolved  against 
the  existence  of  the  power.^' 

In  levying  special  assessments  or  taxes  due  observance 
of  the  applicable  law  is  indispensable.  All  limitations 
expressed  or  implied  therein  must  be  strictly  observed.^" 

Where  a  statute  prescribes  the  mode  of  exercising  a 
power,  the  mode  prescribed  must  be  followed.*^ 


Missouri.  Boatmen's  Bank  v. 
Semple  Place  Realty  Co.  (Mo. 
App.  1919),  213  S.  W.  900. 

Maine.  Auburn  v.  Paul,  110  Me. 
192,  85  Atl.  571. 

S.  Dakota.  Pettigrew  v.  Sioux 
Palls,  35  S.  D.  78,  150  N.  W.  772. 

Tennessee.  Memphis  v.  Hill 
(Tenn.  1919),  208  S.  W.  613,  615. 

trtah.  Woodring  v.  Straup,  45 
Utah  173,  143  Pac.  592. 

W.  Virginia.  Bonham  v.  Charles- 
ton (W.  Va.  1919),  100  S.  E.  222. 

"Authority  given  municipalities 
to  impose  taxes  and  special  assess- 
ments for  municipal  improvements 
should  be  strictly  construed,  espe- 
cially when  it  adversely  affects  the 
rights  of  property  holders  to  be 
fully  advised  of  the  burdens  to  be 
put  upon  them;  and  any  material 
departure  from  the  express  author- 
ity is  fatal  to  the  special  assess- 
ment. ' '  G-ainsville  v.  MeCreary,  66 
Pla.  507,  63  So.  914,  citing  §  2023, 
vol.  5,  ante. 

29Prevo  V.  Hammond,  186  Ind. 
612,  116  N.  B.  584,  586;  Wilt  v. 
Bueter,  186  Ind.  98,  111  N.  E.  926, 
929;  Missouri,  K.  &  T.  By.  Co.  v. 
Tulsa,  45  Okl.  382,  145  Pac.  398. 

"The  general  rule  is  that  the 
power  of  a  municipality  to  take  or 
place  a  burden  upon  the  property 
of  a  citizen  must  be  conferred  by 
an  unambiguous  statute  before  that 
power  can  be   exercised;   if  there 


be  a  fair  and  reasonable  doubt  as 
to  the  existence  of  such  power, 
such  doubt  must  be  resolved  in 
favor  of  the  taxpayer  and  against 
the  municipality."  St.  Louis  v. 
Bell  Place  Realty  Co.,  259  Mo.  126, 
168  S.  W.  721. 

Doubt  resolved  in  favor  of  tax- 
payer. Eule  applicable  to  an  ordi- 
nance authorizing  the  assessment. 
St.  Louis  V.  Bell  Place  Realty  Co., 
259  Mo.  126,  168  S.  W.  721,  723. 

80  "The  city  must  look  to  its- 
charter  for  its  power  to  levy  its 
tax,  and  must  abide  by  the  limita- 
tions upon  those  powers  which  are 
expressed  therein."  Thus  where 
different  methods  of  levying  spe- 
cial taxes  in  improving  streets  and 
boulevards  are  prescribed  by  mu- 
nicipal charter,  a  mere  designation 
of  a  street  as  a  boulevard  does  not  ' 
make  it  a  boulevard  and  authoriz- 
ing the  municipal  corporation  to 
treat  it  as  such  in  levying  special 
taxes  for  improvements  thereon. 
Albers  v.  St.  Louis,  268  Mo.  349, 
358,  188  S.  W.  83. 

Proceedings  are  in  invitum,  and 
substantial  compliance  with  con- 
trolling law  is  essential  to  validate. 
Boonville  v.  Stephens,  238  Mo.  339, 
353,  141  S.  W.  1111. 

31  Indianapolis  v.  College  Park 
Land  Co.  (Ind.),^  118  N.  E.  356; 
Flanagan  v.  Tulsa,  55  Okl.  638,  155 
Pac.  542. 
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'  All  laws  relating  to  the  subject  should  be  construed  in 
harmony  if  this  can  be  done.^* 

§  2024.    Law  must  authorize  improvement  when  made. 

In  Washington,  although  there  was  no  law  authorizing 
the  original  assessment,  a  reassessment  can  be  made 
under  a  law  subsequently  passed.  In  that  state,  it  seems 
the  rule  is,  that  the  legislature  can  authorize  a  reassess- 
ment even  when  the  work  was  ordered  and  done  with- 
out any  initial  jurisdiction  or  power  in  the  municipality.^* 

§  2025.    Assessments  for  improvements  already  made.^ 

Laws  permit  assessment  for  improvements  already 
made;  but  in  providing  therefor  it  has  been  ruled  in 
Illinois  enough  must  be  set  out  in  the  ordinance  to  indi- 
cate the  general  history  of  the  improvement,  and  that 
the  work  had  already  been  done  in  good  faith  under  a 
former  insufficient  ordinance.'* 

§2026.    Authority  to  mate  improvement  or  expendi- 
ture.** 

If  the  city  has  been  paid  once  for  the  improvement  it 

32  Price  V.  Board  of  Local  Im-  an  improvement  completed  before 
provements,  266  111.  299,  107  N.  the  law  was  amended.  Lincoln  v. 
E.  611.  Harts,  266  HI.  405,  107  N.  E.  725. 

33  Nichols  V.  Spokane,  91  Wash.  Statute,  held  to  have  no  applica- 
235,  157  Pac.  863;  Kuehl  v.  Ed-  tion  to  a  reassessment  already 
mouds,  91  Wash.  195,  157  Pac.  850;  made,  as  it  would  not  be  assumed 
Eggerth  v.  Spokane,  91  Wash.  221,  that  the  legislature  intended  such 
157  Pac.  859.  result,   in   the   absence   of   specific 

31  Belleville    v.    MiUer,    257    HI.  declaration    to    that    effect.     East 

244,  100  N.  E.  946.  Hoquiam  Co.  v.  Hoquiam,  90  Wash. 

A  special  tax  can  not  be  levied  210,  155  Pac.  754. 

and  collected  to  pay  for  a  sidewalk  36  People   v.   Gray,   256  111.  479, 

by  virtue  of  an  ordinance  adopted  100  N.  E.   171,   173,  holding  ordi- 

after    the    walk    has    been    built,  nance  insufficient. 

People   V.   Gray,   256  111.  479,   100  36  No     authority.      Walther     v. 

N.  E.  171.  Cape  Girardeau,  166  Mo.  App.  467, 

Particular  law  construed  as  ret-  149  S.  W.  36. 

rospeotive  and  made   to   apply  to  Sidewalk  placed  on  private  prop- 
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cannot  levy  special  assessments  for  the  same  improve- 
ment and  be  paid  again.*'' 

11.    KINDS  OF  IMPEOVEMBNTS  FOR  WHICH  AUTHORIZED. 


§  2027.    Purpose  of  special  assessments — ^local  improve- 
ments. 

Laws  recognize  a  distinction  between  public  improve- 
ments wMcb  benefit  the  entire  community,  and  those  local 
in  their  nature  which  benefit  particular  real  property 
or  limited  areas.  The  property  benefited  is  usually  re- 
quired to  pay  the  expense  of  the  latter.** 


erty  without  authority;  no  recov- 
ery allowed.  Springfield  v.  Baxter, 
180  Mo.  App.  40,  165  S.  W.  366. 

The  local  authorities  designated 
must  make  the  levy.  Auburn  v. 
Paul,  110  Me.  192,  85  Atl.  571. 

Municipality  is  without  jurisdic- 
tion unless  it  follows  the  man- 
datory provisions  of  the  applicable 
law.  Hochfeld  v.  Portland,  72  Or. 
190,  142  Pae.  824. 

If  city  has  no  juriadietion  of  a 
county  road  passing  through  its 
limits,  it  cannot  improve  it  at  the 
expense  of  property  owners.  Cole 
V.  Seaside,  80  Or.  73,  156  Pao.  569. 

A  street  under  the  control  of 
park  commissioners  cannot  be 
paved  by  the  municipality  by  spe- 
cial assessment  against  abutting 
property.  Fargo  v.  Gearey,  33  N. 
D.  64,  156  N.  W.  552. 

Where  a  municipality  lays  a  lat- 
eral sewer  in  a  private  alley  as  a 
part  of  its  general  sewer  system, 
without  first  having  acquired  the 
right  to  do  so  by  condemnation  or 
otherwise  under  its  corporate  fran- 
chise, on  the  assumption  that  such 
alley  was  a  public  one,  and  the 
owner  of  the  property  possessing 


full  knowledge  of  its  construction, 
made  no  objections  or  did  not  take 
any  steps  to  prevent,  he  cannot 
thereafter  complain.  Werninger  v. 
Huntington,  78  W.  Va.  107,  88  S. 
E.  655,  '657,  citing  §2120,  vol.  5, 
ante. 

87  Ee(  Shilshole  Avenue,  94  Wash. 
583,  162  Pao.  1010,  1015,  citing 
§  2026,  vol.  5,  ante. 

Pavirig  a  street  on  private  prop- 
erty without  consent  and  warrant 
of  law,  held  special  assessments 
void.  Cahill  v.  Gill,  130  Md.  495, 
100  Atl.  834. 

38  Special  assessments  allowed 
only  for  improvements  local  in 
character  as  distinguished  from 
general.'  St.  Cloud  v.  Carlson  (Fla. 
1919),  82  So.  616,  618,  citing  §  2027, 
vol..  5,  ante. 

Local  improvement  distinguished 
from  general.  Ke  Shilshole  Ave,  85 
Wash.  522,  148  Pac.  781. 

"Public  utility"  (street  rail- 
way) and  "local  improvement 
work,"  distinguished.  Jahn  Con- 
tracting Co.  V.  Seattle,  74  Wash. 
298,  133  Pac.  458. 

Local  Improvement  Illustrated. 
A  drain  or  sewer  not  necessary  to 
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A  local  improvement  is  a  public  improvement  which, 
although  it  may  incidentally  benefit  the  public  at  large, 
is  made  primarily  for  the  accommodation  and  conven- 
ience of  the  inhabitants  of  a  particular  locality,  and 
which  is  of  such  a  nature  as  to  confer  a  special  benefit 
upon  the  real  property  adjoining  or  near  the  improve- 
ment.^' 

In  Illinois,  it  has  been^  uniformly  held  that  the  con- 
struction of  a  waterworks  plant  or  an  electric  light  plant 
is  not  a  local  improvement,  but  such  plants  are  of  gen- 
eral utility  to  the  inhabitants  of  the  municipality  and 
must  be  paid  for  by  general  taxation.*" 


the  drainage  system  of  a  city,  held 
not  a  local  improvement  to  be  paid 
for  by  local  assessments.  Judge  v. 
Bergman,  258  111.  246,  101  N.  E. 
474,  affirming  176  111.  42,  and  dis- 
tinguishing Chicago  V.  Green,  238 
111.  258,  87  N.'  E.  417. 

Plan  to  widen  and  improve  a 
street  is  a  local  improvement.  Chi- 
cago V.  Lord,  277  111.  397,  115  N. 
E.  543. 

Sewer  system  as  local  improve- 
ment. Bradley  v.  New  York  Cen- 
tral B.  Co.,  277  111.  608,  115  N.  E. 
640,  643,  644. 

Sewer  and  septic  tank  held  gen- 
eral and  not  local  or  public  im- 
provement for  which  special  assess- 
ments could  be  made  therefor. 
Globe  v.  Willis,  16  Ariz.  378,  146 
Pac.  544. 

Viaduct  built  over  one  of  the 
main  streets  connecting  two  parts 
of  the  community,  held  not  a  local 
improvement.  Waukegan  v.  De 
Wolf,  258  111.  374,  101  N.  E.  532, 
45  L.  E.  A.  (N,  S.)  918,  Ann.  Caa. 
1914B,  538. 

Mains  and  fire  hydrants  along 
the-  main  streets,  as  part  of  water- 
works, held  not   a  local  improve- 


ment.    Grand  Eidge  v.  Hayes,  271 
111.  481,  111  N.  E.  289. 

Widening  a  street  is  local.  Pe- 
oria V.  Peoria  By.  Co.,  274  111.  48, 
113  N.  E.  170. 

39  Nakdimen  v.  Ft.  Smith  &  Van 
Buren  Bridge  Dist.,  115  Ark  194, 
172  S.  W.  272,  274;  Shibley  v.  Ft. 
Smith  &  Van  Buren  Bridge  Dist, 
96  Ark.  410,  132  S.  W.  444;  Crane 
V.  Siloam  Springs,  67  Ark.  37,  55 
S.  W.  957. 

"A  local  improvement  has  been 
defined  to  be  a  public  improvement 
which  by  reason  of  it  being  eon- 
fined  to  a  locality,  enhances  the 
value  of  adjacent  propeT;ty  as  dis- 
tinguished from  benefits  diffused 
by  it  throughout  the  municipality. 
*  *  *  This  definition  hag  not, 
perhaps,  added  very  much  to  the 
words  themselves."  Waukegan  v. 
De  Wolf,  258  111.  374,  101  N.  E. 
532,  quoting  from  Chicago  v.  Blair, 
149  111.  310,  36  N.  E.  829,  24  L. 
E.  A.  412. 

' 'Local  improvement ' '  as  used  in 
constitution  of  Oklahoma.  Gilfil- 
Ian  V.  Bartlesville  (Okl.),  148  Pac. 
1012. 

40  Grand  Eidge  v.  Hayes^  271  HI. 
431,  111  N.  E.  289. 


2028] 


Stkeet  Impkovembnts. 


7845 


Under  particular  laws,  whether  an  improvement  is  local 
is  said  to  be  ordinarily  a  question  of  fact  rather  than 
one  of  law  to  be  determined  from  its  nature  and  object.*^ 

§  2028.    Same — street  improvements  in  general.*^ 

Assessments  for  street  improvements  must  be  limited 
as  the  law  prescribes.*' 

Whether  sidewalks  are  included  in  general  power  to 
improve  streets  depends  on  the  proper  construction  of 
the  applicable  law.** 


41  Peoria  v.  Peoria  Ey.  Co.,  274 
ni.  48,  113  N.  E.  170,  172. 

"What  shall  be  considered  a  lo- 
cal improvement  is  a  question  that 
is  usually  committed,  in  the  first 
instance,  to  the  municipal  author- 
ities, subject  to  review  by  the 
courts."  Mortell  v.  Clark,  272 
111.  201,  111  N.  E.  993,  997,  relying 
on  Waukegan  v.  De  Wolf,  258  ni. 
374,  101  N.  E.  532,  45  L.  E.  A.  (N. 
S.)  918,  Ann.  Cas.  1914B,  538,  hold- 
ing the  nature  of  the  improvement 
is  decisive — whether  the  substan- 
tial benefits  arising  therefrom  are 
local  or  general  in  their  nature. 

42  Kentucky.  Bayes  v.  Paints- 
ville,  166  Ky.  679,  179  S.  W.  623, 
L.  E.  A.  1916B,   1027. 

Missouri.  Collins  v.  A.  Jaicks 
(Mo.  1919),  214  S.  W.  391;  Meyer 
V.  Bobb,  185  Mo.  App.  685,  171  S. 
W.  600;  Meyer  v.  Goldsmith,  185 
Mo.  App.  707,  171  S.  W.  606. 

S.  Dakota.  Pettigrew  v.  Sioux 
Palls,  35  S.  D.  78,  150  N.  W.  772. 

Texas.  Celaya  v.  Brownsville 
(Tex.  Civ.  App.),  203  S.  W.  153. 

W.  Virginia.  Moundsville  v. 
Yost,  75  W.  Va.  224,  83  S.  B.  910. 

43  Marret  v.  Jefferson  County 
Const.  Co.,  161  Ky.  845,  171  S.  W. 
396. 

Power  to  levy  a  special  ta,x  for 
8M0Q.— BO 


the  constructing  and  paving  of 
sidewalks  does  not  authorize  such 
tax  for  street  paving.  Woodring 
V.  Straup,  45  Utah  173,  143  Pac. 
592. 

Authority  to  levy  special  taxes 
for  waterworks,  lighting  and 
sewers  is  not  authority  so  to  pave 
streets.  Woodring  v.  Straup,  45 
Utah  173,  143  Pac.  592. 

To  "open"  a  street  is  to  "lay 
out"  a  proposed  street,  which 
means  "the  adoption  of  outlines 
or  locations  and  not  the  work  of 
construction  or  improvement. ' ' 
Douglas  V.  Eiggin,  123  Md.  18,  22, 
90  Atl.  1000. 

The  fact  that  there  are  liens  on 
the  highway  improved  will  not  pre^ 
elude  the  levy  of  assessments, 
Philadelphia  v.  Peters,  62  Pa, 
Super.  Ct.  90. 

Beassessments  law  for  street  im 
provements,'  sustained.  Phipps  v, 
Medford,  81  Or.  119,  158  Pac.  666, 
81  Or.  119,  156  Pac.  787. 

Public  road,  within  the  limits  of 
a  town,  occupying  the  position  of 
a  street,  may  be  improved  by  the 
town.  Letcher  County  v.  Whites- 
burg,  162  Ky.  604,  172  S.  W.  1041. 

44  Sidewalks  included.  Anderson 
V.  Ocala,  67  Pla.  204,  64  So.  779; 
Bassett  v.  Baltimore,  118  Md.  114, 
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§  2029.    Same — same — ^nature  of  street  improvement. 

The  character  of  street  improvements  chargeable 
against  property  is  usually  specified  in  the  law  granting 
the  power  to  make  them.*^ 


84  Atl.  262;  Sehultise  v.  Taloga, 
42  Okl.  65,  140  Pae.  1190;  Leather- 
man  V.  Addington,  37  Okl.  436,  132 
Pac.  129;  Marion  v.  Pilot  Moun- 
tain, 170  N.  C.  118,  87  S.  E.  53. 

Power  to  curb,  gutter  and  pave, 
includes  power  to  relay  a  side- 
walk on  a  grade  fixed.  Ee  Allen, 
134  N.  Y.  S.  557,  74  Misc.  Eep. 
513. 

Power  to  assess  cost  of  con- 
structing against  land  in  front  of 
sidewalks,  does  not  embrace  corner 
lots.  Kaynor  v.  Cedar  Falls,  156 
Iowa  161,  135  N.  W.  564. 

Sidewalk;  grading,  extra  drives 
and  gutters  held  not  authorized 
under  particular  law.  Newark 
Homebuilders  v.  Bernard  Tp.,  90 
N.  J.  L.  361,  99  Atl.  130. 

Imposing  burden  of  cost  of  side- 
walk grading  to  conform  to 
changes  in  grade  of  street,  denied. 
Correll  v.  Mount  Jewett  Borough, 
49   Pa.   Super.   Ct.   118. 

"Street"  as  to  assessing  part 
of  cost  for  improving,  held  not  to 
include  sidewalks,  but  the  roadway 
set  apart  for  vehicles  only.  "The 
term  'street'  has  a  broad  meaning 
and  a  narrow  meaning.  In  its 
broad  sense  it  includes  both  the 
roadway  for  vehicles  and  the  side- 
walk for  pedestrians.  In  its  nar- 
row sense  it  includes  only  the  road- 
way for  vehicles."  Ee  Eansom, 
149  N.  Y.  S.  1056,  87  Misc.  Eep.  1. 

45  Georgia.  Waycross  v.  Tom- 
berlin,  146  Ga.  504,  91  S.  B.  560. 

Idaho.  Clyde  v.  Moscow,  23 
Idaho  592,  131  Pae.  381. 


Indiana.  Buckingham  v.  Kerr 
(Ind.  App.),  120  N.  E.  422. 

Iowa.  Hutchins  v.  Hanna  (Xa.), 
159  N.  W.  199. 

Oregon.  Smith  v.  Jefferson,  75 
Or.  179,  146  Pac.  809. 

Portion  only  of  street  may  be 
improved.  Maysville  v.  Davis,  166 
Ky.  555,  179  S.  W.  463. 

Elevating  a,  street.  Wing  v.  Ma- 
con, 142  Ga.  382,  82  S.  E.  1062; 
Ee  Shilshole  Ave.,  85  Wash.  522, 
148  Pac.  781. 

Elevating  street,  to  obviate  high 
water.  Sanderson^  v.  Seattle,  95 
Wash.  582,  164  Pae.  217. 

Street  paving  includes  costs  for 
removal  of  hydrants,  lamp  posts, 
etc.  People  v.  Buffalo,  137  N.  Y. 
S.  464,  77  Misc.  Eep.  532. 

Street  intersections,  cost  of, 
may  be  imposed  on  property  abut- 
ting on  the  street  improved.  Perry 
V.  Albia,  155  Iowa  550,  136  N.  W. 
681;  State  ex  rel.  v.  Chillicothe, 
237  Mo.  486,  141  S.  W.  602. 

Where  the  council  may  determine 
whether  it  would  include  or  ex- 
clude the  cost  of  street  intersec- 
tions when  making  an  assessment 
for  a  street  improvement,  "it  wiU 
not  be  prevented  from  levying  spe- 
cial assessments  for  the  improve- 
ment even  though  it  has  in  the  past 
paid  for  the  same  kind  of  an  im- 
provement by  general  taxation." 
Colby  V.  Medford,  85  Or.  485,  541, 
167  Pac.  487;  Ladd  v.  Gambell,  35 
Or.  393,  400,  59  Pac.  113. 

Bridge  in  a  street  may  be  con- 
structed under  power   to   improve 
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The  mandatory  provisions  of  the  law  must  be  fol- 
lowed. Under  some  laws,  in  a  proceeding  to  condemn 
and  open  a  street  agreeably  to  a  valid  ordinance,  the 
municipal  corporation  can  not  assess  the  benefits  aris- 
ing from  grading  the  street.** 


§2030.    Original  construction,   reconstruction   and  re- 


pairs 


47 


"Whether  an  improvement  is  an  original  construction, 


IB 


streets,  etc.,  by  special  assessments. 
Knickerbocker  Co.  v.  Seattle,  69 
Wash.  336,  124  Pac.  920. 

Plank  roadway,  included  in  power 
to  improve  streets.  Knickerbocker 
Co.  V.  Seattle,  69  Wash.  365,  124 
Pac.  922. 

"Tunnel,"  under  particular  law, 
held  not  part  of  street,  nor  in- 
eluded  in  power  to  construct,  etc., 
streets.  Thompson  v.  Hance,  174 
Cal.  572,  163  Pac.   1021. 

Tunnel  constructed  in  or  under 
a  street,  power  to  build,  includes 
incidental  things,  as  a  sidewalk  to 
make  the  tunnel  available  for  pub- 
lie  use.  Mardis  v.  McCarthy,  162 
Cal.  94,  121  Pac.  389. 

46  Patterson  v.  Baltimore,  130 
Md.  645,  655  et  seq.,  101  Atl.  589. 

"A  street  may  be  and  often  is 
opened  and  condemned  many  years 
before  any  steps  are  taken  to  pave 
it."  Dashiell  v.  Baltimore,  45 
Md.   615,   626. 

"By  the  term  opening  we  do 
not  understand  the  improvement  of 
a  street  or  highway  by  grading, 
culverting,  etc.;  the  term  in  gen- 
eral (we  think  always)  clearly  dis- 
tinguishable from  such  kind  of 
improvement..  The  term  opening 
refers  to  the  throwing  open  to  the 
public  what  before  was  appropriat- 
ed to  individual  use,  and  the  re- 


moving of  such  obstructions  as  ex- 
ist on  the  surface  of  the  street 
rather  than  any  artificial  improve- 
ment on  the  surface.  And  we 
think  in  the  Charter  this  distinc- 
tion is  very  clearly  drawn."  Keid 
v.  Toledo,  18  Ohio  161. 

47  Continuing  power,  to  what  ex- 
tent: §§  1830,  2022,  ante;  §  1830, 
vol.  4,  ante;  §§  2022,  2038,  vol.  5, 
ante.  ^ 

Maintenance  for  ten  years  of 
street  means  good  road  for  that 
time,  and  is  not  repairs.  Mueller 
V.  Hudson  County,  Boulevard 
Comrs.,  87  N.'J.  L.  702,  94  Atl.  84. 

See  §  1912,  ante;  §  1912,  vol.  4, 
ante. 

48  Original  construction.  Xiouls- 
ville  V.  StoU,  159  Ky.  138,  166  S. 
W.  811;  Kimbley  v.  Hickman,  163 
Ky.  713,  174  S.  W.  484. 

The  construction  of  a  street  on 
a  highway  of  territory  legally  an- 
nexed, is  not  a  reconstruction  but 
an  original  construction,  and  in 
Kentucky  the  property  owner  is 
liable  for  the  cost.  Gernert  v. 
Louisville,  155  Ky.  589,  159  S.  W. 
1163;  Sparks  v.  Barber  Asphalt 
Paving  Co.,  129  Ky.  769,  112  S.  W. 
830,  22  L.  E.  A.  (N.  S.)  877,  130 
Am.  St.  Eep.  492;  Henry, v.  Selv- 
age, 99  Ky.  232,  35  S.  W.  645,  18 
Ky.  L.  Eep.  473. 


7848 


Municipal  Coepoeations. 


[§  2030 


first  pavement  (as  sometimes  called),**  reconstruction," 
repavement,*^  or  repairs  ^^  depends  upon  the  character 
and  extent  of  the  work  done,  in  view  of  the  law  appli- 
cable.'* 

§  2031.    Same — effect  of  provisions  for  repairs  on  valid- 
ity of  assessment." 


Original  eonstruetion  of  a  high- 
way mainly  through  a  bond  issue, 
although  certain  taxpayers  made 
some  contribution  to  its  cost,  will 
not  preclude  subsequent  improve- 
ment as  for  original  construction 
at  the  expense  of  property  owners 
benefited.  Ludlow  v.  Ludlow,  252 
Fed.  559. 

49  First  pavement,  under  a  law 
exempting  property  owners  from 
liability  for  any  subsequent  pave- 
ment, is  a  change  of  any  ordinary 
road  into  a  street.  Philadelphia 
V.  Edmonds,  59  Pa.  Super.  Ct.  324; 
Pottsville  V.  Jones,  63  Pa.  Super, 
Ct.   180. 

Mere  recognition  by  the  munici- 
pality of  the  road  as  a  street,  etc. 
Philadelphia  v.  Kerchner,  62  Pa. 
Super.  Ct.  562. 

60  Eeconstcuction  distinguished 
from  repair.  Fuehe  v.  Cedar  Eap- 
ids,  158  Iowa  392,  139  N.  W.  903; 
Noel  V.  Lees  Summit,  166  Mo.  App. 
114,  120  S.  W. 

61  Repaying  means  paving  again, 
taking  up  the  old  pavement  and 
replacing  it  with  new.  Eepave- 
ment  does  not  include  parts  of  a 
street  never  before  paved,  al- 
though the  street  had  been  paved 
in  part  prior.  People  v.  Buffalo, 
137  N.  T.  S.  464,  77  Mise.  Rep. 
532. 

S2  Repairing    means    restoration 


of  the  paved  surface.  People  v. 
Buffalo,  137  N.  T.  S.  464,  77  Miso. 
Eep.  532. 

63  Lambert  v.  Thomberry,  153 
Ky.  523,  155  S.  W.  1163;  Shuey  y. 
Trapp,  166  Ky.  696,  179  S.  W.  578; 
Weber  v.  Knepfle,  166  Ky.  228,  179 
8.  W.  19;  Parker-Washington  Co. 
V.  Meriwether,  172  Mo.  App.  344, 
349,  158  S.  W.  74. 

Acceptance  of  a  street  fully  con- 
structed and  in  good  condition 
throughout  by  the  municipality, 
under  law,  imposed  upon  the  city 
the  obligation  to  improve  and  keep 
in  repair  thereafter.  Barber  As- 
phalt Paving  Co.  v.  Jurgens,  170 
Cal.  273,  149  Pac.  560;  Barber 
Asphalt  Paving  Co.  v.  Abrahamson 
(Cal.  App.),  175  Pac.  490. 

64  Street  paving — Cruaranty  that 
the  contractor  will  make  good  any 
defect  in  materials  or  workman- 
ship appearing  within  five  years, 
held  valid  against  contention  that 
it  increased  cost  of  the  improve- 
ment, etc.  Such  provision  "affords 
only  a  proper  guaranty  of  the  per- 
formance of  the  obligations  of  the 
contract  and  does  not  nullify  the 
assessments."  Lawrence  v.  Port- 
land, 85  Or.  586,  591,  167  Pac. 
587,  593. 

See  §1912,  ante;  §  1912,  vol.  i, 
ante. 


§  2036]  Kinds  of  Street  Improvements. 
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§  2032.    Same — changing  course  or  width  and  vacating 
streets.** 

§  2033.    Same — ^railway  tracks  in  streets.*® 

§  2034.    Toll  roads  and  turnpikes.*" 

§2036.    Street  sprinkling  and  cleaning.*^ 


65  Chicago  V.  Chicago  Eys.  Co., 
282  111.  383,  118  N.  E.  728;  Chi- 
cago V.  Lord,  277  111.  397,  115  N. 
E.  543;  People  v.  Waldorf,  153 
N.  T.  S.  1072,  168  App.  Div.  473; 
Stephens  v.  Crisfield,  122  Md.  190, 
89  Atl.  429;  Evans  v.  Crisfield,  122 
Md.  184,  89  Atl.  430;  Bass  v. 
Bangor,  111  Me.  390,  89  Atl.  309; 
Seattle  v.  McElwein,  75  Wash.  375, 
134  Pac.  1089. 

66  Maysville  v.  Davis,  166  Ky. 
555,  179  S.  W.  463;  Philadelphia 
V.  Philadelphia,  244  Pa.  224,  90 
Atl.  573. 

67  Private  toU  road,  not  being  a 
public  street,  cannot  be  improved 
by  the  city  by  special  assessment. 
Philadelphia  v.  Kerchner,  62  Pa. 
Super.  Ct.  562. 

88  Sprinkling  streets,  held'  im- 
provement to  support  special  as- 
sessment, etc.  Eoswell  v.  Bateman, 
20  N.  Mex.  77,  146  Pac.  950. 

In  Kentucky,  it  was  held  that 
an  act  authorizing  the  assessment 
of  the  cost  of  street  sprinkling 
against  the  abutting  property  was 
invalid  on  the  ground  that  such 
property  derived  no  special  and 
distinct  benefit  therefrom.  Owens- 
boro  V.  Sweeney,  129  Ky.  607,  111 
S.  W.  364,  33  Ky.  L.  Bep.  823,  18 
L.  R.  A.  (N.  S.)  181. 

"An  examination  of  this  ease," 
the  same  court  in  a  later  decision 
observed  "wUl  show  that  the  court 


based  its  opinion  entirely  on  the 
fact  that  the  sprinkling  of  streets 
was  for  the  mere  convenience,  or 
pleasure,  or  comfort  of  the  persons 
using  the  streets  and  did  not  ma- 
terially benefit  the  abutting  prop- 
erty by  making  the  street  more 
durable."  Henderson  Traction  Co. 
V.  Henderson,  178  Ky.  124,  128,  129, 
198  S.  W.  730. 

Benefit  to  cemetery.  "It  is  con- 
ceivable that  cemetery  property 
may  receive  a  direct  and  peculiar 
benefit  from  the  watering  of  ad- 
jacent streets.  The  freedom  from 
clouds  of  offensive  dust  enjoyed 
by  those  who  have  occasion  to 
visit  it,  the  refreshment  of  its 
vegetation  and  the  general  clean- 
liness of  its  trees,  monuments  and 
cenotaphs  allaying  the  heat  of  the 
atmosphere  and  rendering  it  fresher 
are  all  elements  of  direct  and  spe- 
cial benefits.  Tbese  advantages,  if 
found  to  flow  from  watering  streets, 
well  might  render  the  cemetery 
more  attractive  and  enable  the 
plaintiff  to  sell  its  remaining  lots 
more  readily  or  at  a  higher  price, 
or  to  charge  more  for  annual  care 
of  lots  already  sold  than  would 
be  possible  without  them.  »  *  * 
But  while  it  could  not  have  been 
ruled  as  matter  of  law  that  the 
plaintiff  could  not  be  liable  to  a 
street  watering  assessment  it  can- 
not be   said  as  matter   of  law  to 
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§  2036a.    Oiling  streets. 

A  law  authorizing  the  levy  of  an  assessment  against 
a  railway  company  for  oiling  the  streets  upon  which 
the  railway  tracks  are  laid  was  held  constitutional.^' 

§  2037.    Sewers  and  drains-^" 


be  so  liable.  Whether  its  cemetery 
property  is  so  subject  or  not  de- 
pends upon  the  question  whether 
in  truth  it  does  receive,  to  be  a 
special  benefit  for  the  use  to  which 
it  is  devoted.  It  is  plain  that  the 
ordinary  dwelling  or  business  es- 
tablishment would  be  benefited  by 
street*  watering.  It  is  not  equally 
plain  that  a  cemetery  would  re- 
ceive a  legal  benefit.  Whether  it 
would  or  not  depends  upon  an 
ascertainment  of  the  ■  fact  as  a 
weighing  of  the  factors  which  had 
been  enumerated  and  all  others 
which  may  be  material.  The  phys- 
ical features  of  the  land,  the  ex- 
tent and  nature  of  its  adornment, 
its  trees  and  flowers,  the  number 
and  tastes  of  its  visitors,  together 
with  all  other  pertinent  circum- 
stances, all  are  proper  for  con- 
sideration in  determining  whether 
the  valuable  use  of  the  cemetery 
may  be  enhanced  by  the  watering 
of  the  streets  upon  which  it  abuts. 
Whether  the  plaintiff's  cemetery 
was  benefited  in  this  sense  is  a 
fact  to  be  determined  upon  evi- 
dence, and  a  finding  upon  this 
point  should  be  made  by  the  trial 
court.  *  •  *  The  conclusion 
that  a  cemetery  may  be  liable  to 
a  special  assessment  of  this  general 
nature  is  supported  by  the  great 
weight  of  authority.  *  •  * 
There  are  contrary  authorities,  rest- 
ing generally,   however,   upon   the 


interpretation  of  exemption  stat- 
utes and  not  upon  abstract  prin- 
ciples." Garden  Cemetery  Corpo- 
ration V.  Baker,  218  Mass.  339,  105 
N.  E.  1070,  1071,  1072,  per  Eugg, 

c:  J. 

60  In  the  case  determined  it  was 
admitted  that  ' '  the  spreading  of 
the  oil  has  the  effect  of  not  only 
improving  the  streets  for  the  pur- 
pose of  travel,  but  of  preserving 
and  making  them  more  lasting. 
Under  these  circumstances  we  can- 
not say  that  the  street  railway 
company  received  no  substantial 
benefit  in  return  for  the  assessment. 
Indeed,  we  have  heretofore  held 
that  part  of  the  cost  of  improving 
a  street  might  be  assessed  against 
a  street  railway  company  whose 
tracks  ran  over  such  streets.  New- 
port V.  Silver,  143  Ky.  704,  137 
S.  W.  546.  And  as  it  is  admitted 
that  the  oiling  of  the  streets  is  a 
permanent  improvement,  we  see  no 
reason  why  a  reasonable  part  of 
the  cost  thereof  may  not  be  as- 
sessed against  a  street  railway  com- 
pany which  enjoys  the  use  of  such 
streets."  Henderson  Traction  Co. 
V.  Henderson,  178  Ky.  124,  128,  129, 
198  S.  W.  730. 

60  Arizona.  Globe  v.  Willis,  16 
Ariz.  378,  146  Pac.  544. 

Connecticut.  Be  Dellaripa;  88 
Conn.  565,  92  Atl.  116. 

Indiana.  Prevo  v.  Hammond,  186 
Ind.  612,  116  N.  E.  584. 


§  ^042] 


Lighting  Plant  :  Wateewoeks. 
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§  2039.    Lighting  plant." 

§  2040.    Waterworks — water  pipes.'* 

§2042.    Miscellaneous  objects.®' 


Illinois.  Bradley  v.  New  York 
Central  E.  Co.,  277  111.  608,  115 
N.  E.  640,  643,  644. 

Kentucky.  Bayes  v.  Paintsville, 
166  Ky.  679,  179  S.  W.  623  L. 
E.  A.  1916B,  1027;  Gesser  v.  Mc- 
Lane,  156  Ky.  743,  161  8.  W. 
1118. 

Missouri.  Whitsett  v.  Carthage, 
270  Mo.  269,  280  et  seq.,  193  S. 
W.  21;  Bambrick  Bros.  Constr.  Co. 
V.  Sample  Place  Realty  Co.,  270 
Mo.  450,  193  S.  W.  543. 

Maryland.  Lyon  v.  Hyattsville, 
125  Md.   306,  93   Atl.   919. 

New  York.  Harris  v.  Churchill, 
152   N.  Y.  S.   73. 

North  Dakota.  Ellison  v.  La- 
moure,  30  N.  D.  43,  151  N.  W. 
988. 

Oregon.  Rogers  v.  Salem,  61  Or. 
321,  122  Pac.  308;  Smith  v.  Jeffer- 
son, 75  Or.  179,  146  Pac.  809. 

If  a  small  local  sewer  will  be 
sufficient,  a  property  owner  should 
not  be  assessed  for  a  main  sewer. 
West  Liberty  Avenue  Sewer,  54 
Pa.  Super.  Ct.  242. 

Notice  to  taxpayers  need  not  be 
given  in  adopting  plans  for  sewers 
and  designating  the  area  to  be 
drained,  since  this  is  an  exercise 
of  the  police  power.  Rogers  v. 
Salem,  61  Or.  321,  122  Pac.  308, 
312. 

A  sewer  outlet  beyond  the  mu- 
nicipal area  may  be  secured  by  an 
assessment.  Kraft  v.  Smothers,  103 
Ark.  269,  146  S.  W.  505, ,  §  1434, 
vol.  4,  §  2054. 


61  Woodring  v.  Straup;  45  Utah 
173,  143  Pac.  592;  Ankeny  v.  Spo- 
kane, 92  Wash.  549,  159  Pac.  806, 
L.  R.  A.  1917A,  1093;  Wilt  v. 
Bueter,  186  Ind.  98,  111  N.  E. 
926;  Grand  Ridge  v.  Hayes,  271 
111.  431,  111  N.  B.  289. 

62  Pomroy  v.  Board  of  Public 
Water  Works,  55  Colo.  476,  136 
Pac.  78;  Woodring  v.  Straup,  45 
Utah  173,  143  Pac.  592. 

Mains  and  fire  hydrants  along 
the  principal  streets,  as  a  part  of 
waterworks,  held  not  a  local  im- 
provement. Grand  Ridge  v.  Hayes, 
271  111.  431,  111  N.  E.  289. 

Whether  a  distributing  system 
constitutes  a  general  benefit  or  is 
of  special  benefit  are  questions 
which  can  be  urged  only  to  the 
council  on  a  hearing  upon  the 
assessment  roll  for  the  local  im- 
provement, as  indicated  in  the  law 
applicable.  Matthews  v.  Ellens- 
burg,  73  Wash.  272,  133  Pac.  839, 
842. 

Authorized  for  water  supply. 
Felmet  v.  tJanton  (N.  0.  1919),  97 
S.  E.  728. 

63  Harlyor  improvements  and  im- 
provements to  protect  land,  held 
under  particular  laws  two  kinds  of 
public  work.  Special  assessments 
may  be  made  for  the  latter  but  no^ 
for  the  former.  Boettger  v.  Two 
Rivers,  157  Wis.  60,  127  N.  W.  66, 
144  N.  W.  1097. 

Ckmstructlon  of  sea  walls,  break- 
waters and  bulkheads  to  protect 
streets  and  public  ways  along  the 
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in.    PEOPEETY    SUBJECT   TO   ASSESSMENT. 

§2043.    Necessity  of  benefit  to  property  by  improve- 
ment.®* 

Property  subject  to  special  assessment  or  tax  will 
depend,  of  course,  upon  the  controlling  law.®^  In  levy- 
ing the  assessment  or  special  tax  it  is  essential  to  ob- 
serve the  mandatory  provisions  of  the  governing  law. 
Thus  where  the  statute  limits  the  property  which  may 
be  subjected  to  the  assessment  to  that  which  is  abutting 
or  contiguous  Or  adjoining,  or  fronting,  only  property 


shore  of  a  body  of  water  or  along 
the  beaeh.  Bbuslog  v.  Gulfeport, 
112  Miss.  184,  72  So.  896;  Siek 
V.  Bay  St.  Louis,  113  Miss.  175, 
74  So.  272. 

61  Colorado.  Pomroy  v.  Board  of 
Public  Works,  55  Colo.  476,  136 
Pac.   78. 

Illinois.  Chicago  v.  Farwell,  284 
111.  491,  120  N.  E.  520;  Kankakee 
V.  Illinois  Central  E.  Co.,  263  111. 
589,  105  N.  E.  731,  264  111.  69,  105 
N.  E.  734:  Kankakee  v.  Illinois 
Central  E.  Co.,  258  111.  368,  101 
N.  E.  592;  Belleville  v.  Miller,  257 
111.  244,  100  N.  E.  946. 

Iowa.  Chicago  Great  Western 
By.  Co.  V.  Council  Bluffs,  176  Iowa 
247,  157  N.  W.  947,  951. 

Michigan.  German  Lutheran 
Church  Society  v.  Mt.  Clemens,  179 
Mich.  35,  146  N.  W.  287. 

Missouri.  State  ex  rel.  v.  Chrii- 
eothe,  237  Mo.  486,  141  S.  W.  602; 
McQueen  v.  Van  Deusen,  189  Mo. 
App.  492,  176  S.  W.  1057. 

Maine.  Auburn  v.  Paul,  110  Me. 
192,  85  Atl.  571. 

Maryland.  United  States  Eys. 
&  Elec.  Co.  V.  Baltimore,  127  Md. 
660,  96  Atl.  880. 

N.  Dakota.  McKenzie  v.  Man- 
dan,  27  N.  D.  546,  147  N.  W.  808. 


Nebraska.  McCaffrey  v.  Omaha, 
91  Neb.  184,  135  N.  W.  552,  136 
N.  W.  343. 

Oklahoma.  Tulsa  v.  McCormick 
(Okl.),  164  Pac.  985. 

Ohio.  Cincinnati  v.  Doerger,  98 
Ohio  161,  120  N.  E.  304. 

Utah.  Lannan  v.  Waltenspiel, 
45  Utah  564,  147  Pac.  908. 

Washington.  Viegle  v.  Spokane, 
78  Wash.  359,  139  Pac.  33;  Ee 
Eighth  Ave.,  Seattle,  77  Wash.  570, 
138  Pac.  10;  Re  Orcas  Street,  87 
Wash.  218,  151  Pac.  506;  Van- 
couver V.  Corporation  of  Catholic 
Bishop,  90  Wash.  319,  156  Pac.  383; 
Horton  Inv.  Co.  v.  Seattle,  95 
Wash.  556,  162  Pac.  989. 

United  States.  Lancaster  v. 
Police  Jury,  254  Fed.  187. 

65  In  the  absence  of  express  stat- 
ute to  the  contrary  only  such  prop- 
erty as  fronts  along  the  side  lines 
of  a  street  or  alley  is  chargeable 
with  the  coat  of  a  public  improve- 
ment therein,  and  land  whose  side 
line  lies  along  the  rear  end  of  a 
blind  alley  is  not  so  chargeable. 
Kingshighway  Supply  Co.  v.  Ban- 
ner Iron  Works,  266  Mo.  138,  150, 
181  S.  W.  30. 
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so  situated  with  reference  to  the  improvement  can  be 
made  liable.  Municipal  ordinances  in  conflict  with  state 
statutes  applicable  must  yield.^®  "A  thing  which  is  not 
a  benefit  cannot  be  made  the  basis  of  an  assessment  for 
benefits^    This  would  seem  to  be  axiomatic. ' '  *' 

Therefore,  the  general  rule  is  that  property  not  bene- 
fited cannot  be  assessed.®* 

And  also  the  general  rule  is  that  property  cannot  be 
assessed  for  more  than  it  is  benefited.®^ 


66  State  ex  rel.  v.  Chillieothe, 
237  Mo.  486,  141  S.  W.  602. 

Property  not  bordering  on  the 
improvement  is  not  liable  on  the 
theory  of  general  advance  in  value 
of  property  in  the  vicinity.  Phila- 
delphia V.  Conway,  257  Pa.  172, 
101   Atl.  472. 

67Horton  Inv.  Co.  v.  Seattle,  95 
Wash.  556,  162  Pae.  989,  991. 

68Bolcom  Mills  v.  Seattle,  94 
Wash.  583,  162  Pae.  1010;  Re  El- 
liott Avenue,  74  Wash.  184,  133 
Pae.  8;  Spokane  v.  Ponnell,  75 
Wash.  417,  135  Pae.  211;  Aumiller 
V.  North  Yakima,  73  Wash.  96,  131 
Pae.  470;  Ankeny  v.  Spokane,  92 
Wash.  549,  159  Pae.  806. 

Assessments  cannot  be  made  arbi- 
trarily against  property  owners  for 
improvements  but  such  assessments 
must  be  reasonable,  having  refer- 
ence to  the  benefit  conferred.  Si.ck 
V.  Bay  St.  Louis,  113  Miss.  175, 
74  So.  272. 

"A  special  assessment  is  only 
justified  by  special  benefits  to  the 
property  assessed,  and  the  law  is 
that  property  cannot  be  specially 
assessed  where  it  will  not  be  bene- 
fited by  the  improvement  unless 
some  other  work  for  which  no  pro- 
vision has  been  made  shall  be  done 
in   the   future."     Eiver  Torest   v. 


Cummings,  261  111.  228,  103  N.  E. 
971. 

Property  must  be  assessed  solely 
in  view  of  benefits,  irrespective  of 
former  local  assessment  or  assess 
ments  to  be  made  in  the  future, 
Kankakee  v.  Illinois  Central  R.  Co 
257  111.  288,  100  N.  E.  996. 

Benefit  is  a  question  of  fact 
Trimble  v.  Seattle,  93  Wash.  472, 
161  Pae.  381. 

"The  city,  like  a  private  ovvmer, 
can  only  be  assessed  for  an  im 
provement  where  it  is  specially 
benefited."  Spokane  v.  Miles,  72 
Wash.  571,  131  Pae.  206,  quoting 
from  Spokane  v.  Curtiss,  66  Wash. 
555,  120  Pae.  70. 

69  Snetzer  v.  Gregg,  129  Ark.  542, 

196  S.  W.  925,  L.  R.  A.  1917P, 
999;  Bolcom  MiUs  v.  Seattle,  94 
Wash.  583,  162  Pae.  1010;  Rey- 
nolds V.  Cosmopolis,  84  Wash.  660, 
147  Pae.  407;  State  ex  rel.  v. 
Wright,  76  Wash.  383,  136  Pae. 
482;  Horton  Inv.  Co.  v.  Seattle, 
95  Wash.  583,  162  Pae.  989;  Hester 
v.  Thompson,  217  Mass.  422,  105 
N.  E.  631;  Staunton  v.  Bond,  281 
III.  568,  118  N.  E.  47;  Chicago  v. 
Kehilath  Anshe  Mayriv,  284  111. 
210,  119  N.  E.  905;  Chicago  v. 
Marsh,  251  111.  298,  96  N.  E.  250; 
Dallas  V.  Atkins  (Tex.  Civ.  App.), 

197  S.  W.  593. 


7854 


MtTNICIPAL    COBPOEATIONS. 


[§2043 


Where  the  benefit  is  peculiarly  a  matter  of  opinion, 
usually  courts  will  not  interfere.'"' 

Ordinarily  determination  by  the  appropriate  municipal 
authorities  that  property  will  be  benefited,  being  legis- 
lative, will  not  be  reviewed  by  the  courts  unless  there 
is  a  showing  of  fraud  or  grossly  arbitrary  action.'^ 


Assessment  not  exceeding  one- 
half  value  of  property,  held  valid. 
Be  Starr  Street,  131  N.  Y.  S.  71,  73 
Mise.  Eep.  380. 

Appoitioniueiit  between  the  city 
and  property  owners,  should  be 
according  to  respective  benefits. 
Spokane  v.  Curtiss,  66  Wash.  556, 
120  Pac.  70. 

"As  a  rule  assessments  based  on 
the  street  frontage  or  on  the  area 
or  on  a  combination  of  the  two 
in  accordance  with  legislative  au- 
thority, and  not  in  substantial  ex- 
cess of  benefits  conferred,  have 
been  upheld  as  not  infringing  the 
state  or  federal  constitution." 
DriscoU  v.  North  Bridge,  210  Mass. 
151,  96  N.  E.  59. 

"It  is  possible  that, the  plan  of 
assessment  may  be  just  and  com- 
monly produce  equitable  results, 
and  yet  work  so  harshly  as  to  a 
particular  estate  by  reason  of  its 
remote  location  or  otherwise,  as 
to  produce  an  assessment  largely 
in  excess  of  the  benefit."  DriscoU 
V.  North  Bridge,  210  Mass  151, 
96  N.  E.  59,  per  Bugg,  C.  J. 

Uniformity  and  unjust  discrimi- 
nation. Mullins  V.  Little  Bock,  131 
Ark.  59,  198  S.  W.  262. 

See  §  2021,  ante. 

70  Be  ^  Boyer  Ave.,  Seattle,  79 
Wash.  664,  141  Pac.  58. 

Eight  of  an  abutting  proprietor 
to  contest  a  local  assessment  for 
paving  on  the  ground  of  inequality 
or  lack  of  benefit  to  the  property, 


denied,  as  the  question  was  said  to 
be  settled  by  state  and  United 
States  decisions.  Shreveport  v. 
Shreveport,  134  La.  568,  64  So. 
414.  I 

"The  question  of  benefits  is  one 
of  fact,  and  if  determined  by  the 
proper  tribunal  that  the  property 
is  specially  benefited  by  the  con- 
struction of  a  sewer,  an  assess- 
ment is  proper  to  the  extent  of 
such  benefit,  whether  the  property 
is  abutting  or  contiguous  to  the 
improvement  or  not."  Bogers  v.^ 
Salem,  61  Or.  321,  122  Pac.  308, 
314,  quoting  from  and  approving 
Beckett  v.  Portland,  53  Or.  169, 
173,  99  Pac.  659,  660. 

Often  the  amount  of  public  bene- 
fits may  be  fixed  by  ordinance. 
Mushbaugh  v.  East  Peoria,  260  111. 
27,  102  N.  E.  1027. 

VI  Great  Northern  E.  Co.  v. 
Seattle,  73  Wash.  576,  132  Pac. 
234. 

"Speaking  generally,  there  is  a 
fair  presumption  that  all  real  estate 
receives  some  degree  of  benefit 
from  the  permanent  improvement 
of  a  street  upon  which  it  abuts. 
It  is  upon  such  presumption  that 
the  whole  system  of  special  assess- 
ments for  local  improvements  is 
justified  and  sustained.  Acting  up- 
on such  presumption,  city  council 
have  been  clothed  with  a  certain 
degree  of  legislative  power  to  de- 
termine when  it  is  expedient  and 
proper    to    pave    any   given    street 
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The  benefit  must  result  from  the  improvement  for 
which  the  assessment  was  made  and  not  from  other  im- 
provements.''^ 

The  assessments  may  be  levied  against  several  lots 
as  a  whole,  and  this  is  true  although  the  applicable  law 
provides  that  a  special  assessment  shall  not  exceed  the 
benefit  to  the  property  assessed.''' 


or  streets  and  to  provide  within 
certain  limitations  how  the  cost 
thereof  shall  be  defrayed.  This 
discretion  includes  the  authority  to 
assess  such  costs  upon  the  abutting 
in  proportion  to  the  benefits  accru- 
ing to  such  property.  ♦  *  » 
The  action  of  the  council  in  order- 
ing the  pavement  and  providing 
that  the  cost  shall  be  assessed 
upon  the  abutting  property  is  a 
legislative  determination  that  the 
improvement  is  expedient  and 
proper,  and  that  the  property  abut- 
ting upon  the  improvement  will  be 
benefited  thereby,  and  such  de- 
termination cannot  be  set  aside  or 
overruled  in  a  judicial  proceeding. 
Chicago,  E.  I.  &  P.  By.  Co.  v. 
Centerville,  172  Iowa  444,  153  N. 
W.  106,  modified  154  N.  W.  596, 
approved  in  Ee  JefEerson  Street 
Sewer,  179  Iowa  975,  162  N.  W. 
239. 

78  Ee  West,  Wheeler  St.,  Seattle, 
77  Wash.  3,  137  Pac.  303. 

Benefit  arising  from  whole  im- 
provement. "The  benefit  derived 
from  any  part  of  the  improvement 
must  be  assessed  against  the  prop- 
erty receiving  it,  and  must  be 
considered  as  arising  from  the 
whole  improvement,  but  the  assess- 
ment cannot  exceed  the  amount 
of  the  benefit  or  the  proportional 
amount  of  the  whole  assessment 
which  the  particular  property 
should  bear.     If  because  the  bene- 


fit is  derived  from  some  particular 
element  of  the  improvement,  the 
benefit  is  less  or  greater,  that  fact 
must  be  considered  in  determining 
the  proportional  amount  the  prop- 
erty should  bear,  but  the  portion 
must  be  arrived  at  by  comparison 
Vith  the  cost  of  the  whole  im- 
provement, and  not  by  comparison 
with  the  cost  of  special  parts  of 
the  improvement  regarded  as  if 
they  were  separate  improvements. ' ' 
Chicago  V.  Farwell,  284  111.  491, 
120  N.  E.  520. 

73  "If  the  benefits  had  been  as- 
sessed separately  against  each  lot 
there  would  be  much  force  in  the 
contention  that  the  taxes  could  not 
be  levied  against  the  entire  piece 
of  land  as  a  unit  because  of  the 
provision  that  a  special  assessment 
must  not  exceed  either  the  benefit 
to  the  piece  assessed  or  the  cost  of 
so  much  of  the  improvement  as 
it  abuts.  *  *  *  The  converse, 
however,  as  in  this  ease,  is  not 
true.  If,  as  we  have  just  held, 
the  benefits  were  properly  assessed 
to  the  piece  of  land  as  a  unit  be- 
cause it  belonged  to  and  was  used 
as  such  by  one  owner,  the  benefits, 
not  to  each  lot,  but  to  the  piece  as 
a  whole,  fix  the  maximum  assess- 
ment. But  the  cost  of  the  work 
in  front  of  each  lot  could  be,  and 
in  this  case  was,  determined.  No 
possible  harm  can  result  to  the 
owner   by   dividing   the   total   tax 
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§  2044.    Same — ^general  and  special  benefits.'* 

Constitutions  and  statutes  forbid  assessments  in,  ex- 
cess of  tbe  increased  value  of  the  property  by  reason 
of  tbe  special  benefits  derived  from  tbe  improvement." 

But  apart  from  sucb  express  inhibition  it  is  the  settled 
law  that  special  assessments  can  be  sustained  only  upon 
the  theory  that  the  property  assessed  receives  some  spe- 
cial benefit  from  the  improvement  differing  from  the 
benefit  that  the  general  public  enjoys.  ' '  This  is  the  foun- 
dation of  the  right  to  levy  special  assessments  an(l  with- 
out such  foundation  the  right  must  fail. ' '  '* 


which  waa  less  than  the  benefits 
between  the  several  lots,  apportion- 
ing, however,  to  each  of  them  an 
amount  in  no  case  greater  than 
the  cost  of  the  abutting  section 
of  the  improvement.  In  the  ab- 
sence of  a  specific  statutory  pro- 
vision requiring  the  tax  to  be  lev- 
ied against  the  property  exactly 
as  described  in  the  benefit  assess- 
ment the  method  here  pursued  can- 
not be  declared  illegal  or  arbi- 
trary. Abbot  V.  Milwaukee,  236 
Fed.  671,  150  C.  C.  A.  3. 

74  Illinois.  East  St.  Louis  v. 
Vogel,  279  111.  490,  114  N.  E. 
941;  Oak  Park  v.  Swigart,  262 
111.  614,  104  N.  E.  1033. 

Maryland.  Consolidated  Gas,  El. 
&  P.  Co.  V.  Baltimore,  130  Md.  20, 
99  Atl.  968. 

Missouri.  MuUins  v.  Mt.  St. 
Mary's  Cemetery  Assn.,  268  Mo^ 
691,  187  S.  W.  1169. 

N.  Carolina.  Justice  v.  Ashe- 
ville,  161  N.  C.  62,  76  S.  E.  822. 

S.  Dakota.  Haggart  v.  Alton, 
29  S.  D.  509,  137  N.  W.  372. 

Washington.  Seattle  v.  Jones, 
95  Wash.  5,  163  Pac.  12;  Ee  Shils- 
hole  Ave.,  85  Wash.  522,  148  Pac. 
781;  Spokane  v.  Fonnell,  75  Wash. 
417,  135  Pac.  21L 


Must  be  special  benefit  to  sus- 
tain assessment.  Seattle  Seminary 
V.  Seattle,  81  Wash.  125,  142  Pac. 
483. 

75  Duke  V.  Anniston,  5  Ala.  App. 
248,  60  So.  447. 

"No  city,  tovirn  or  other  munici- 
pality shall  make  any  assessment 
for  the  cost  of  sidewalks  or  street 
paving,  or  for  the  cost  of  the  con- 
struction of  any  sewer  against 
property  abutting  on  such  street 
or  sidewalk  so  paved,  or  drained 
by  such  sewer,  in  excess  of  the 
increased  value  of  such  property 
by  reason  of  the  special  benefits 
derived  from  such  improvement." 
Under  this  constitutional  provision, 
"It  is  evident  that  the  assess- 
ment cannot  be  predicated  upon 
a  general  enhancement  of  the  value 
of  the  property,  the  difference  in 
the  market  value  before  and  after 
the  improvement,  regardless  of 
a  special  benefit  to  the  owner  re- 
sulting from  said  improvement  and 
which  increased  the  value  of  the 
property."  Tuscaloosa  v.  Hill,  194 
Ala.  559,  69  So.  598,  overruling  14 
Ala.  App.  541,  69  So.  486,  and  cit- 
ing i  2018,  vol.  5,  ante  (McQuillin, 
Mun.  Ord.  §522). 

76  Lansing  v.  Jenison,  201  Mich. 
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Special  benefits  are  those  which  the  property  assessed 
receives  due  to  the  improvement  in  excess  of  the  gen- 
eral public  benefit.''' 

It  has  been  said  that  special  benefits  which  will  sus- 
tain a  special  assessment  must  be  immediate  and  of  such 
a  character  that  they  can  be  seen  and  traced.  Remote 
or  contingent  benefits  enjoyed  by  the  general  public 
will  not  sustain  such  assessment.'" 

§  2045.    Same — character  and  extent.'" 

Access  is  a  special  benefit.*" 


491,  167  N.  W.  947;  Duniway  v. 
Cellars-Murton  Co.  (Ore.  1919),  179 
Pac.  561;  Ee  Seattle,  66  Wash.  327, 
119  Pac.  852. 

TTCorlisa  v.  Richford,  85  Vt.  85, 
81  Atl.  234. 

Under  a  law  requiring  apportion- 
ment of  special  benefits  between 
the  property  owners  and  the  city 
due  to  the  improvement,  the  bene- 
fit to  the  public  must  be  a  special 
benefit  as  distinguished  from  the 
benefit  resulting  in  a  general  way 
from  every  improvement.  Ee 
Seattle,  66  Wash.  327,  119  Pac. 
852. 

Laws  require  part  to  be  assessed 
against  city  and  part  against  prop- 
erty owners.  Ee  Starr  Street,  131 
N.  Y.  S.  71,  73  Misc.  Eep.  380. 

"A  special  or  local  assessment  is 
a  burden  imposed  upon  real  prop- 
erty for  a  local  public  improve- 
ment; the  extent  of  the  burden 
being  determined  by  the  special 
benefits  which  inure  to  the  assessed 
property  as  the  result  of  the  im- 
provement. Assessments  of  this 
character  are  upheld  upon  the 
theory  that  the  special  benefits 
inuring  to  the  property  assessed  or 
equal  to  the  burden  therefor  im- 
posed;  that  is  to  say,  that  an  im- 


provement to  defray  the  expense 
of  which  the  proceeds  of  the  spe- 
cial assessments  are  applied  must 
benefit  the  property  on  which  the 
special  assessment  is  levied  in  a 
manner  local  in  its  nature,  and 
which  does  not  attach  to  other 
property  of  a  like  character,  and  in 
order  to  be  valid  must  specially 
enhance  the  value  of  the  property 
against  which  such  assessment  is 
levied  at  least  equal  to  the  amount 
so  assessed."  Pomroy  v.  Board  of 
Public  Water  Works,  55  Colo.  476, 
136  Pac.  78. 

78  Pomroy  v.  Board  of  Public 
Water  Works,  55  Colo.  476,  136 
Pac.   78. 

Conclusiveness  of  determination 
by  board  that  property  has  been 
benefited  by  the  improvement, 
iluntsville  v.  Goodenrath,  13  Ala. 
579,  68  So.  676. 

79  Chicago  V.  Farwell,  284  111. 
491,  120  N.  E.  520;  Highwood  v. 
Chicago  &  Milwaukee  Elec.  E.  Co., 
268  111.  482,  109  N.  B.  270. 

Sewer  assessment  unauthorized 
of  lands  that  are  not  and  cannot 
be  drained  by  the  improvement. 
Duniway  v.  Cellars-Murton  Co.  (Or. 
1919),  179  Pac.  561. 

80  The  matter  of  access  to  a  park 
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The  use  to  which  the  property  is  put  cannot  of  itself 
determine  the  question  of  benefits,  but  the  usual  test 
is  the  increase  of  value  for  any  use  to  which  the  land 
might  be  adapted.^^ 

"The  rules  by  which  the  amount  of  benefit  conferred 
upon  land  by  a  public  improvement  is  to  be  ascertained, 
when  that  question  arises  for  settlement  as  a  matter  of 
fact,  are  the  same  as  those  by  which  land  values  are 
determined  in  any  other  connection.  The  inquiry  is,  how 
much  has  the  particular  public  improvement  added  to 
the  fair  market  value  of  the  property  as  between  a  will- 
ing seller  and  a  willing  buyer  with  reference  to  all  the 
uses  to  which  it  is  reasonably  adapted  and  for  which 
'  it  is  plainly  available,  prospective  as  well  as  present, 
by  strangers  as  weU  as  by  the  owner?  Chances  and 
probabilities  of  future  use,  as  sufficiently  near  in  time 
and  definite  in  kind  to  be  of  practicable  importance,  enter 
into  present  market  value,  and  so  far  as  they  enhance 
or  diminish  it,  are  to  be  given  full  weight.  But  where 
they  are  so  remote  as  to  rest  chiefly  in  the  imagination, 
and  do  not  in  fact  influence  the  price  which  customers 

is  a  special  benefit.    "Such  a  bene-  81  Vancouver   v.    Corporation    of 

fit,    like    any    other    circumstance  Catholic  Bishop,  90  Wash.  319,  156 

peculiarly  enhancing  the  use,  con-  Pac.  383. 

venience  or  enjoyment  of  property,  The  present  use  of  property  cau- 

or  in  any  manner  making  its  en-  not   be   made   the   basis   of    deter- 

vironment  more  desirable  is  a  bene-  mining    the    benefits    which    may 

fit  sufScient  to  sustain  a  special  as-  accrue    to    the    property,    but    the 

sessment."      Spokane    v.    Fonnell,  present'  as  well  as  the  future  use 

75  Wash.  417,  135  Pac.  211.  to   which    the    property   might    be 

By  the  access  to  a  public  park  devoted  should  be  considered.     Ee 

due  to  an  improvement,  held  not  a  West  Wheeler  Street,  97  Wash.  669, 

special    benefit    to    the    city   as    a  167  Pac.  41. 

corporate  entity  and  to  the  inhabi-  Measure  of  benefit  to  land  owned 
tants  thereof  generally  as  to  con-  b_y  a  railroad  company  but  not  de- 
stitute it  a  special  benefit,  to  sus-  voted  to  railroad  purposes.  Lin- 
tain  a  part  of  the  assessment  coin  v.  Chicago  &  Alton  B.  Co. 
against  the  city.--  Spokane  v.  Fon-  262  111.  11,  16,  104  N.  B.  277;  263 
nell,  75  Wash.  417,  135  Pac.  211;  111.  114,  104  N.  E.  1022. 
Spokane  v.  Curtiss,  65  Wash.  555, 
120  Pac.  70. 
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would  be  willing  to  pay  in  a  present  sale,  they  cannot 
be  the  basis  of  a  determination  of  benefit  or  value. ' '  '^ 

§  2046.    Same — effect  of  like  existing  improvements.*' 
§  2049.    Unplatted  and  rural  lands." 

§  2050.    Railroad  property." 

Whether  railroad  property  is  subject  to  assessment 
for  local  improvements  is  dependent  on  the  applicable 
law  and  its  reasonable  construction.** 


82  Per  Rugg,  C.  J.,  in  Driscoll 
V.  North  Bridge,  210  Mass.  151,  96 
N.  E.  59. 

83  Where  property  is  well  sup- 
plied with  drainage  by  an  adequate 
sewer  such  property  cannot  be  as- 
sessed for  the  construction  of  an 
additional  sewer  which  renders  no 
additional  benefit  to  the  property. 
Cincinnati  v.  Doerger,  98  Ohio  161, 
120  N.  E.  304. 

"If  land  is  drained  sufBlciently 
by  existing  sewers  authorized  by 
the  municipality,  no  assessments 
can  be  made  for  the  construction 
of  a  new  sewer,  when  no  benefit  to 
the  realty  is  derived  therefrom." 
Eogers  v.  Salem,  61  Or.  321,  122 
Pac.   308,   316. 

One  claiming  his  lot  is  not  sub- 
ject to  assessment  for  sewer  con- 
struction because  such  lot  is  al- 
ready provided  with  local  diiainage, 
must  prove  such  claim.  Cincinnati 
V.  Polster,  96  Ohio  155,  117  N.  E. 
155. 

New  sewer  was  constructed 
where  an  old  sewer  existed  which 
was  not  assessable,  and  the  new 
sewer  constituted  a  benefit,  and 
therefore  special  assessment  was 
valid.  Appeal  of  North  Takima, 
87  Wash.  279,  151  Pac.  795. 


84  Watts  V.  Winfield,  101  Kan. 
470,  168  Pac.  319;  Rockliffe-Gibson 
Const.  Co.  V.  Zeilda  Forsee  Inv. 
Co.,  179  Mo.  App.  229,  166  S.  W. 
849;  Eolla  v.  Schuman,  189  Mo. 
App.  252,  175  S.  W.  241;  Whitsett 
V.  Carthage,  270  Mo.  269,  193  S. 
W.  21;  Lath  v.  St.  Louis,  257  Mo. 
399,  165  S.  W.  1023;  Walter  C. 
Sivyer  &  Sons  Co.  v.  Spokane,  78 
Wash.  282,  137  Pac.  808. 

Agricultural  lahd,  held  subject  to 
assessment  for  sewer  construction. 
Eogers  v.  Salem,  61  Or.  321,  122 
Pac.  308,  315. 

Farming  land,  held  benefited  by 
sewer.  Graham  v.  Grand  Eapids, 
179  Mich.  378,  146  N.  W.  248. 

85  Chicago  V.  Chicago  Eys.  Co. 
(111.  1919),  125  N.  E.  327;  High- 
wood  V.  Chicago  &  N.  W.  Ey.  Co., 
276  111.  98,  114  N.  E.  585;  Mush- 
baugh  V.  East  Peoria,  260  111.  27, 
102  N.  E.  1027;  Atchison  T.  &  S. 
F.  Ey.  Co.  V.  Chanute,  95  Kan. 
161,  147  Pac.  836;  People  v.  Wal- 
dorf, 153  N.  Y.  S.  1072,  168  App. 
Div.  473. 

86  Parts  occupied  by  tracks  to 
be  paved  and  kept  in  repair  by 
company,  by  franchise.  Lincoln  v. 
Chicago  &  A.  E.  Co.,  262  111.  11, 
104  N.  E.  277. 
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When  such  property  is  specially  benefited  by  the  im- 
provement,*'' it  is  often  held  that  it  may  be  assessed  its 


Easement  of  railroad  company  in 
a  street,  held  not  assessable  for  a 
proportion  of  the  costs  for  the 
construction  of  a  bridge  crossing 
a  canal  in  the  street.  Ke  Seattle, 
66  "Wash.  277,  119  Pac.  798. 

87  To  sustain  an  assessment  for 
paving  there  must  be  special  bene- 
fit. United  States  Eys.  &  Elec. 
Co.  V.  Baltimore,  127  Md.  660, 
96  Atl.  880. 

The  easement  of  a  railway  may 
be  assessed  if  benefited.  Hoffman 
V.  Zollman,  49  Ind.  App.  664,  97 
N.  E.  1015. 

An  interurban  right-of-way  falls 
within  the  meaning  of  the  phrase 
"land  or  property, "  as  to  assess- 
ments for  local  improvements.  Ma- 
rion B.  &  E.  Traction  Co.  v.  Sim- 
mons, 180  Ind.  289,  102  N.  E.  132. 

Company  held  subject  to  assess- 
ment for  sidewalk  on  an  intersect- 
ing street  abutting  its  property. 
New  Tork  Central  &  H.  R.  E.  Co. 
V.  Buffalo,  135  N.  Y.  196,  76  Misc. 
Eep.  655. 

Cannot  assess  railroad  right-of- 
way  for  improvement  of  street  un- 
derneath. New  Tork,  N.  H.  &  H. 
R.  Co.  V.  Port  Chester,  134  N.  T. 
S.  883,    149  App.  Div.  893. 

"While  there  may  be  conditions 
under  which  a  railroad  right-of- 
v/ay  is  benefited  and  can  be  as- 
sessed for  a  local  improvement,  as 
a  general  rule  such  a  local  improve- 
ment as  a  pavement  is  of  no  bene- 
fit to  the  right-of-way."  Chicago 
V.  Chicago  &,N.  W.  By.  Co.,  278 
111.  86,  115  N.  E.  836. 

Assessment  for  a  sewer  against 
the  tracks  and  right-of-way  of  a 
street   and   interurban  railway  lo- 


cated longitudinally  on  a  street 
within  the  benefit  district  denied 
under  particular  statute.  Indiana 
Union  Traction  Co.  v.  Gough,  54 
I^d.  App.  438,  102  N.  E.  453. 

Where  a  team  track  of  a  rail- 
way company  adjoins  a  paved 
street  which  connects  with  cross- 
streets  also  paved,  the  fact  that 
there  are  several  vacant  lots  on 
other  streets,  and  that  it  will  facil- 
itate the  delivery  of  building  ma- 
terial unloaded  on  the  team  track 
for  use  in  building  houses  on  such 
lots,  if  the  streets  on  which  they 
are  located  are  paved,  does  not 
constitute  a  special  benefit  to  the 
company  but  is  one  that  will  be 
enjoyed  by  the  public  at  large." 
Oak  Park  v.  Swigart,  262  111.  614, 
104  N.  E.  1033. 

If  a  railroad  right  of  way  is 
benefited  at  all,  the  evidence  must 
show  that  it  is  benefited  for  the 
special  use  to  which  the  property 
is  devoted.  "Where  land  is  re- 
stricted to  a  special  use,  such  as 
railroad  right-of-way,  the  meas- 
ure of  benefits  which  it  may  re- 
ceive from  a  local  improvement  is 
the  increased  value  of  the  property 
for  such  special  use.  *  *  .*  The 
test  is  whether  the  right-of-way  of 
the  railroad  property  will  be  bene- 
fited in  its  market  value  for  the 
use  to  which  it  is  being  put  and  not 
its  probable  future  use.  It  can- 
not be  taxed  upon  the  benefits  thus 
received.  »  *  »  Increased  profits 
or  increase  of  revenue  of  the  rail- 
road company  on  account  of  the 
accessibility  to  its  station  cannot 
be  taken  into  consideration  in  as- 
sessing benefits  to  its  right-of-way 
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proportionate  benefit  therefor,'*  but,  as  stated,  whetber 
or  not  assessable  is  to  be  determined  by  tbe  proper  con- 
struction of  tbe  controlling  law. 

"Tbe  rule  with  respect  to  as^eS|Sments  for  local  im- 
provements is  that  tbe  right  of  way  of  a  railroad  com- 
pany, being  in  legal  contemplation  land  used  for  rail- 
road purposes,  cannot  be  assessed  upon  tbe  basis  either 
of  the  general  or  special  enhancement  of  its  market  value 
but  only  for  actual  benefit  to  such  land  for  the  public 
use  for  which  it  was  acquired. ' '  *' 

Under  some  statutes  and  municipal  charters  the  right 
of  way  of  a  railroad  company  is  subject  to  taxation  for 
local  improvements,  the  same  as  other  lands  benefited 


property.  The  benefits  from  such 
a  cause  are  based  upon  mere  con- 
jecture, and  such  an  element  can- 
not be  considered  in  estimating 
benefits  for  a  local  improvement." 
Chicago  V.  Chicago  &  N.  W.  Ry. 
Co.,  278  111.  86,  115  N.  E.  836. 

88  Georgia  E.  &  B.  Co.  v.  De- 
catur, 137  Ga.  537,  75  S.  E.  830; 
Georgia  Ey.  &  El.  Co.  v.  Atlanta, 
144  Ga.  722,  87  S.  B.  1058;  Lincoln 
V.  Chicago  &  Alton  E.  Co.,  262  111. 
11,  104  N.  E.  277;  Kankakee  v. 
Illinois  Central  E.  Co.,  258  111.  368, 
101  N.  E.  592,  263  111.  589,  105 
N.  E.  731,  264  111.  '69,  105  N.  E. 
734;  Municipal  Securities  Corp.  v. 
Metropolitan  Street  Ey.  Co.,  196 
Mo.  App.  518,  196  S.  W.  400;  Great 
Northern  E.  Co.  v.  Seattle,  73 
Wash.  576,  132  Pae.  234. 

Subject  to,  by  statute.  Chicago, 
M.  &  St.  P.  Ey.  Co.  V.  Poland,  54 
Mont.   497,   172   Pac.    541.  j 

Eight  of  way  may  be  assessed, 
by  statute.  Chicago  Great  Western 
Ey.  Co.  V.  Council  Bluffs,  176  Iowa 
247,  157  N.  W.  947,  950. 

Eight    of    way    subject    to,    for 

,  street     improvement     by     statute. 

Chicago,  M.   &  St.   P.   Ey.   Co.   v. 

Milwaukee,    148    Wis.    39,   133    N. 
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W.  1120;  Des  Moines  City  Ey.  Co. 
V.  Des  Moines  (la.),  159  N.  W. 
450. 

Eight  of  way  abutting  on  a 
street  is  subject  to  assessment  for 
the  improvement  of  such  street. 
Haynes  Automobile  Co.  v.  Kokomo, 
186  Ind.  9,  114  N.  E.  758,  approv- 
ing Pittsburgh,  etc.,  E.  Co.  v.  Ta- 
ber,  168  Ind.  419,  77  N.  E.  741, 
11  Ann.  Cas.  808. 

89  New  York  Bay  E.  Co.  v.  New- 
pk,  82  N.  J.  L.  591,  83  Atl.  962, 
reversing  80  N.  J.  L.  146,  76  Atl. 
327. 

Such  assessment  may  rest  upon 
the  increased  facility  of  use'  for 
railroad  purposes,  and  not  upon  the 
enhanced  market  value.  Erie  E. 
Co.  V.  Passaic,  91  N.  J.  L.  504,  103 
Atl.  855. 

Measure  is  increased  value  of 
property  for  use  for  railroad  pur- 
poses when  it  is  so  devoted.  Kan- 
kakee V.  Illinois  Central  E.  Co., 
257  111.  288,  100  N.  E.  996. 

May  be  taxed  for  local  improve- 
ments in  the  amount  of  the  en- 
hanced value  of  the  property. 
Kankakee  v.  Illinois  Central  R. 
Co.,  263  111.  589,  105  N.  E.  731. 
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by  the  improvement,  as  lands  in  the  benefit  district,  or 
abutting  upon  the  street  improvements.®" 

In  Pennsylvania  the  roadbed  and  right  of  way  of  a 
railroad  are  exempt  from  assessment  for  municipal  im- 
provements. But  this  exemption  does  not  extend  to  sta- 
tions, platforms  and  other  property  of  the  railroad,  not 
absolutely  necessaiy  to  the  exercise  of  the  franchise  of 
the  corporation.®^ 

On  the  general  subject  of  special  assessments  against 
railroad  property  for  local  improvements,  in  Wisconsin, 
three  propositions  are  now  considered  as  settled :  First, 
that  the  statute  that  makes  railroad  property  subject 
to  assessment  for  local  improvements  to  the  same  extent 
as  private  property  is  a  valid  exercise  of  legislative 
power.  Second,  that  in  considering  the  question  of  the 
benefits  resulting  from  such  improvements,  railroad  prop- 
erty is  to  be  considered,  not  with  reference  to  its  present 
use,  but  with  reference  to  its  adaptability  for  other  and 
general  uses  in  the  future.  Third,  that  when  it  is  pro- 
vided by  law  that  assessments  of  benefits  for  local  im- 
provements may  be  levied  against  abutting  or  adjacent 
real  estate,  the  word  adjacent  signifies  lying  near  to,  but 
not  actually  touching  the  improvement,  but  separated 
therefrom  by  an  intervening  parcel  or  strip.®^ 

A  municipality,  it  has  been  held,  may  accept  paving 

90  Gilsonite     Construction     Com-  It   appears  that  the  question  is 

pany  v.  St.  Louis,  Iron  Mountain  no    longer    debatable   in   Missouri, 

&  Southern  Ey.  Co.,  240  Mo.  650,  and   it  is   equally  well   settled   in 

654,  144  S.  W.  1086.  that    state    that    such   assessments 

Heman  Construction  Co.  v.  Wa-  do  not  violate  either  the  state  or 

bash  E.   Co.,  206  Mo.  172,  104  8.  federal       constitution.        Gilsonite 

W.    67,   announced   the   same   rule  Construction  Co.  v.  St.  Louis,  Iron 

after  an  exhaustive  review  of  the  Mountain  &  Southern  Ey  Co.,  240 

authorities,     and     this     ease     also  Mo.  650,  655,  144  S.  W.  108,6. 

holds  that  the  right  of  way  of  a  91  South  Fork  Borough  v.  Penu- 

railroad  company  was  not  a  pub-  sylvania  E.    Co.,   251   Pa.   261,   96 

lie    highway    within    the    meaning  Atl.  710. 

of    the    constitution    of    the    state  92  Per  Winslow,  C.  J.,  in  Superior 

exempting   public    highways    from  v.  Lake  Superior  T.  &  T.  Ey.  Co., 

taxation.  152  Wis.  389,  140  N.  W.  26. 
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of  a  portion  of  the  street  by  a  railroad  company  as  the 
equivalent  of  an  assessment.'* 

Such,  contract,  it  is  held,  applies  only  to  surface  im- 
provements, and  hence  an  assessment  may  be  made 
against  the  railroad  for  widening  a  street.'* 

§  2051.    Same — ^various  uses  illustrated.'^ 
§2052.    Assessment  districts.'^ 

In  matters  of  taxation  the  power  of  the  legislature 
is  unlimited  except  as  restricted  by  the  constitution. 
What  shall  constitute  a  taxing  district,  and  whether  it 
may  be  confined  to,  or  disregard,  boundary  lines  of  coun- 
ties, townships  or  lesser  municipalities,  is  a  matter  wholly 
within  the  discretion  of  the  legislature.'' 

Thus  it  is  within  the  power  of  the  legislature  to  create 
assessment,  improvement,  benefit  or  special  taxing  dis- 
tricts, and  to  charge  the  cost  of  a  local  improvement,  in 


98  Lincoln  v.  Chicago  &  Alton 
E.  Co.,  262  111.  11,  16,  104  N.  E. 
277. 

Levy  of  special  assessment  de- 
nied, where  the  company  was  re- 
quired by  law  to  pave  and  keep 
in  repair  that  part  of  the  street 
between  its  tracks  and  two  feet 
beyond  each  rail,  because  of  ab- 
sence of  special  benefits.  United 
States  Eys.  &  Electric  Co.  v.  Bal- 
timore, 127  Md.  660,  96  Atl.  880. 

94  Chicago  V.  Chicago  Eys.  Co., 
282  111.  383,  118  N.  E.  728. 

96  Car  bam  and  storage  yards, 
subject  to.  Ee  Public  Playgrounds, 
157  N.  T.  8.  991,  993,  93  Misc. 
Sep.  289. 

Property  on  which  are  located 
car  barns  and  shops,  and  switches, 
may  be  assessed  for  the  improve- 
ment of  streets  upon  which  it 
abuts.  Municipal  Securities  Corp. 
V.  Metropolitan  Street  Ey  Co.,  196 
Mo.  App."  518,  196  S.  W.  400. 


Station  property  whether  subject 
to  assessment.  Ee  Blondell  Ave., 
New  York  City,  150  N.  T.  S.  403; 
People  V.  Waldorf,  153  N.  T.  S. 
1072,   168   App.   Div.  473. 

Station  property  of  railroad, 
held  could  not  be  assessed  for  op- 
ening and  extending  a  street.  Ee 
Blondell  Avenue,  New  York,  167 
N.  Y.  S.  789,  180  App.  Div.  430. 

96  Van  Zanten  v.  Grand  Haven, 
174  Mich.  282,  140  N.  W.  471. 

97  Brown  v.  Baltimore  &  O.  &  C. 
E.  Co.,  186  Ind.  81,  115  N.  E.  86. 

"The  legislature  may  create 
taxing  districts  to  meet  the  ex- 
pense of  local  improvements  and 
may  fix  the  basis  of  taxation  with- 
out encountering  the  14th  amend- 
ment unless  its  action  is  palpably 
arbitrary  or  a  plain  abuse.  Qast 
Eealty  &  Inv.  Co.  v.  Schneider 
Granite  Co.,  240  U.  S.  55,  58,  36 
Sup.  Ot.  2540,  60  L.  ed.  523. 


7864 


Municipal  CoEPOEAa?ioNS. 


[§  2052 


whole  or  in  part,  upon  the ,  property  in  such  district, 
eitl^er  according  to  valuation  or  superficial  area  or  front- 
age,®* or  the  power  to  create  such  districts  may  be  dele- 
gated to  state  agencies,  as  municipalities." 


9?MeGhee  v.  Walsh,  249  |Mo. 
266,  284,  155  S.  W.  445. 

Legislature  may  create.  Baw- 
lins  V.  Warner-Quinlan  Asphalt 
Co.  (Okla.),  174  Pae.  526;  Ke  Sewer 
in  Kissel  Ave.  and  Brighton  Boul., 
143  N.  Y.  S.  467,  81  Misc.  Bep. 
541. 

Flood  control  district.  Estab- 
lishing districts  are  primarily  leg- 
islative questions.  Los  Angeles 
County  Flood  Control  District  v. 
Hamilton,  177  Cal.  119,  169  Pac. 
1028. 

99  Legislature  may  delegate  power 
to  create  taxing  districts  to  pro- 
mote local  improvements  to  mu- 
nicipal corporations.  Lancaster  v. 
Police  Jury,  254  Fed.  187. 

Law  authorizing  the  establish- 
ment of  improvement  districts  in 
municipalities,  sustained  as  con- 
stitutional. Palmer  v.  Farming- 
ton  (N.  Mex.  1919),  179  Pac.  227, 
230,  following  Arkansas  decisions 
from  which  state '  the  statute  was 
taken. 

May  be  done  in  the  legislative 
act  or  by  the  city  under  the  power 
to  make  the  improvement  and  to 
levy  the  assessments.  Justice  v. 
AsheviUe,  161  N.  C.  62,  76  S.  E. 
822,   827. 

Power  to  construct  a  sewer  sys- 
tem and  to  assess  the  property  di- 
rectly benefited  is  authority  to  de- 
fine the  area  to  be  drained.  Sog- 
ers V.  Salem,  61  Ore.  321,  122  Pae. 
308. 

Assessment  district  may  be  es- 
tablished     by      ordinance     which 


should  include  all  lands  specially 
benefited  by  the  proposed  improve- 
ment and  the  limits  of  which  are 
to  be  fixed  definitely.  Ke  Eighth 
Ave.,  Seattle,  77  Wash.  570,  138 
Pae.  10;  Ee  Orcas  Street,  87  Wash. 
218,  151  Pac.  506. 

Benefit  district  as  prescribed  by 
charter.  Schneider  Granite  Co.  v. 
Gast  Realty  &  Inv.  Co.,  259  Mo. 
153,  168  S.  W.  687. 

Improvement  district.  State  v. 
Truloek,  109  Ark.  556,  160  S.  W. 
516;  Lewis  v  Beiff,  114  Ark.  366, 
169   S.   W.    1184. 

Improvement  district  may  in- 
clude the  whole  municipality.  Mee- 
han  V.  Maxwell,  115  Ark.  594,  172 
S.  W.  1013. 

Improvement  district  embracing 
the  whole  city  for  the  purpose  of 
erecting  and  maintaining  a  bridge 
across  a  lake.  Matter  within  dis- 
cretion of  municipal  authorities. 
Ferguson  v.  McLain,  113  Ark.  193, 
168  S.  W.  127. 

Improvement  district  to  con- 
struct a  bridge  across  a  river  upon 
which  the  town  was  located.  Mul- 
lins  V.  Little  Bock,  131  Ark.  59, 
198  S.  W.  262;  MuUins  v.  Little 
Bock,  113  Ark.  590,  168  S.  W. 
1074,  following  Ferguson  v.  Mc- 
Lain, 113  Ark.  193,  168  S.  W.  127. 

Improvement  district  to  con- 
struct a  bridge,  or  such  part  there- 
of as  should  be  within  the  limits 
of  the  district,  held  illegal.  Mul- 
lins  V.  Commissioners,  114  Ark. 
324,  170  S.  W.  65. 

In  Arkansas,  the  fact  that  the 
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Statutes  or  charters  often  definitely  prescribe  the  pre- 
cise method  to  be  followed  in  establishing  such  districts, 
that  is,  the  manner  in  which  the  boundary  lines  are  to 


territory  described  includes  two 
other  districts  organized  for  the 
purpose  of  paving  portions  of  cer- 
tain streets  does  not  render  the 
district  invalid.  Freeze  v.  Im- 
provement District,  126  Ark.  172, 
189  S.  W.  660,  662,  following  Boles 
V.  Kelley,  90  Ark.  29,  117  S.  W. 
1073. 

Law  provides  for  annexation  to 
improvement  districts  in  order  to 
extend  the  improvement.  When 
annexed,  the  separate  identity  of 
the  parts  of  the  enlarged  district 
must  be  preserved  to  the  extent, 
at  least,  that  the  annexed  part  may 
bear  the  burden  of  the  additional 
expense.  White  v.  Laughborough, 
125  Ark.  57,  188  8.  W.  10,  14. 

Benefit  district.  Spaces  may  be 
sodded  and  left  unpaved  although 
forming  a  part  of  the  streets. 
They  are  only  ornamental,  it  is 
true,  but  they  nevertheless  form  a 
part  of  the  street.  Crowley  v.  Po- 
lice Jury,  138  La.  488,  70  So.  487. 

Street   improvement  district. 

Arkansas.  Smith  v.  Improve- 
ment Dist.,  108  Ark.  141,  156  S. 
W.  455;  Voss  v.  Eeyburn,  104  Ark. 
298,  148  S.  W.  510;  Stone  v.  Sewer 
Improvement  Dist.,  107  Ark.  405, 
155  S.  W.  99. 

California.  Walker  v.  Los  An- 
geles, 23  Cal.  App.  634,  139  Pao. 
89;  Hunt  v.  Manning,  24  Cal.  App. 
44,  140  Pac.  39;  Beale  v.  Santa 
Barbara  (Cal.  App.),  162  Pac.  657. 

Kentucky.  Long  v.  Barber  As- 
phalt Paving  Co.,  151  Ky.  1,  151 
S.  W.  6. 

Montana.     Mansur  v.  Palson,  45 


Mont.  585,  125  Pae.  1002;  Allen 
V.  Butte,  55  Mont.  205,  175  Pae. 
595. 

Nebraska.  Carlson  v.  South 
Omaha,  91  Neb.  215,  135  N.  W. 
1047. 

Washington.  Gerlach  v.  Spo- 
kane, 68  Wash.  589,  124  Pac.  121; 
Walter  C.  Sivyer  &  Sons  Co.  v. 
Spokane,  78  Wash.  282,  137  Pac. 
808;  Viegle  v.  Spokane,  78  Wash. 
359,  139  Pac.  33. 

Sewer  district. 

Arkansas.  Kraft  v.  Smothers, 
103  Ark.  269,  146  S.  W.  505. 

Idaho.  Veatch  v.  Gibson,  29 
Idaho   609,   160  Pac.   1112. 

North  Dakota.  MoKenzie  v. 
Mandan,  27  N.  D.  546,  147  N.  W. 
808;  Ellison  v.  Lamoure,  30  N.  D. 
43,  151  N.  W.  988. 

North  Carolina.  Justice  v.  Ashe- 
ville,  151  N.  C.  62,  76  S.  E.  822. 

Washington.  Collins  v.  Ellens- 
burg,  68  Wash.  212,  122  Pao.  1010. 

Bach  street  may  be  made  an  as- 
sessment district  for  sewers.  Har- 
ris V.  Churchill,  152  N.  T.  S.  73. 

Sewer  district,  front  foot  rule 
for  an  assessment  may  be  adopted. 
Harris  v.  Churchill,  152  N.  Y.  S. 
73. 

Trunk  sewer  district,  by  statute. 
Brown  v.  Anaeortes,  79  Wash.  33, 
139  Pae.  652. 

Tunnel  district.  Hayne  v.  San 
Francisco,  174  Cal.  185,  162  Pac. 
625. 

Special  district  for  construction 
of  a  tunnel,  uniting  separate  dis- 
tricts. Mardis  v.  McCarthy,  162 
Cal.  94,  121  Pac.  389. 
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be  fixed;  ^  other  laws  provide  in  general  terms  for  their 
establishment,  leaving  it  to  the  discretion  of  the  proper 
municipal  authorities,  to  determine  the  area,  within  cer- 
tain limitations,  more  or  less  definite.^ 


1  Establishment  of  boulevard. 
Benefit  district  fixed  by  charter. 
Albers  v.  St.  Louis,  268  Ko.  349, 
188  S.  W.  83. 

Street  improvement  district  fixed 
by  charter.  Granite  Bituminous 
Paving  Co.  v.  Fleming,  251  Mo.  210, 
158  S.  W.  4;  Kennard  v.  Eyermann, 
267  Mo.  1,  182  8.  W.  737;  Perkins 
y.  Weber,  251  Mo.  186,  157  S.  W. 
961. 

Improvement  district  to  ibe  es- 
tablished within  limits  of  charter. 
Schneider  Granite  Co.  v.  Gast 
Realty  &  Inv.  Co.,  259  Mo.  153,  168 
S.  W.  687;  Schneider  Granite  Co. 
V.  Independent  Breweries  Co.,  258 
Mo.  378,  168  S.  W.  «93. 

Sewer  district;  established  with- 
in limits  of  charter  required.  Jen- 
nings Heights  Land  &  Improve- 
ment Co.  V.  St.  Louis,  257  Mo.  291, 
165  S.  W.   741. 

Where  statute  or  charter  lays 
down  manner  of  establishing  the 
district  it  must  be  followed.  Mis- 
souri, K.  &  T.  By.  Co.  V.  "Tulsa, 
45  Okla.  382,  145  Pae.  398. 

A  benefit  district  prescribed  by 
charter  by  drawing  a  line  midway 
between  the  street  to  be  improved 
and  the  next  parallel  or  converg- 
ing street  on  each  side  thereof, 
was  sustained  as  constitutional  al- 
though irregularities  and  lack  of 
uniformity  were  present  and  cer- 
tain of  the  land  therein  was  va- 
cant and  unimproved,  since  the 
charter  required  one  fourth  of  the 
cost  of  the  improvement  to  be  as- 
sessed  against  the  property  abut- 


ting on  the  street  improved  and 
the  balance  of  three  fourths 
against  the  property  in  the  benefit 
district  by  the  area  rule.  Granite 
Bituminous  Paving  Co.  v.  Fleming, 
251  Mo.  210,  158  S.  W.  4. 

Under  a  charter  which  provides 
that  when  a  street  is  improved  a 
line  shall  be  drawn  through  the 
middle  of  the  block  on  each  side 
of  such  street  and  special  tax  bills 
issued  against  the  property  within 
such  lines,  to  defray  the  cost  of 
the  improvement,  no  condition  can 
arise,  when  a  block  is  divided  by 
a  recorded  plat  into  lots  which  ex- 
tend only  to  the  middle  or  near 
the  middle  of  such  block,  which 
will  authorize  the  extension  of  the 
benefit  district  across  the  entire 
block  so  as  to  include  not  only 
that  half  of  the  lots  which  front 
on  the  street  to  be  improved,  but 
also  the  other  half  that  fronts  on 
the  next  parallel  street.  State  ex 
rel.  V.  St.  Louis,  234  Mo.  110,  114, 
115,  135  S.  W.  928. 

2  Limits  indicated  by  applicable 
law.  Tulsa  v.  MeCormick  (Okla.), 
164  Pac.  985. 

District  to  be  created  within  the 
limitations  of  the  law  applicable. 
Marshall  v,  Elgin  (Tex.  Civ.  App.), 
143  S.  W.  670. 

Street  improvement  assessment 
districts;  limits  prescribed  by 
charter  to  be  followed.  Cook  v. 
Spokane,  69  Wash.  701,  125  Pac. 
776;  Hapgood  v.  Seattle,  69  Mich. 
497,  125  Pac.  965. 

Land   omitted   by   mistake    may 
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In  creating  such  districts  all  mandatory  and  jurisdic- 
tional steps  laid  down  in  the  law,  of  course,  must  be 
substantially  observed,*  as  where  the  consent  of  property 
owners  to  be  affected  is  required  as  a  condition  to  pro- 
ceed, as  evidenced  by  sufficient  written  petition,*  and 
notice  of  the  establishment  of  the  district  in  the  manner 
prescribed." 

The  district  should  be  accurately  described.® 


be  included  subsequently.  -  Triangle 
Traders  v.  Bremerton,  89  Wash. 
214,  154  Pae.  193. 

S  Johnson  v.  Hardin  (Mont. 
1919),  179  Pae.  824;  Engelhard  v. 
Kentucky  &  Indiana  Construction 
Co.,  162  Ky.  774,  173  S.  W.  131; 
Marrett  v.  JefEerson  County  Con- 
struction Co.,  161  Ky.  845,  171  S. 
W.  396. 

Sewers.  Main  sewers  which 
drain  separate  districts,  require  a 
drainage  district  for  each,  iby  stat- 
ute. Prevo  V.  Hammond,  186  Ind. 
612,  117  N.  E.  642. 

4  Eiddle  v.  Ballew,  130  Ark.  161, 
197  S.  W.  27;  Meehan  v.  Maxwell, 
115  Ark.  594,  172  S.  W.  1013;  Col- 
quitt V.  Stevens,  111  Ark.  314,  163 
S.   W.  1141. 

As  a  necessary  prerequisite  a 
majority  in  value  of  the  real  prop- 
erty owners  within  the  district  are 
to  petition  for  the  improvement, 
specifying  the  character  of  the  im- 
provement desired.  Hornwell  v. 
White,  115  Ark.  88,  171  S.  W.  108. 

The  consent  is  to  be  actual  or 
express  and  not  implied  only. 
White  V.  Laughborough,  125  Ark. 
57,  188  8.  W.   10. 

Petition  for;  sufficiency  as  to 
signatures.  Anderson  v.  Pixley, 
132  Ark.  539,  201  S.  W.  796. 

Council  by  a  vote  of  three- 
fourths  of  its  members  may  create 


a  paving  district  without  .,a  peti- 
tion of  property  owners  to  be  af- 
fected. Fitzgerald  v.  Sattler,  102 
Neb.  665,  168  N.  W.  599. 

Established  by  council  on  peti- 
tion of  70%  of  resident  property 
owners  in  district,  to  make  im- 
provement and  assess  according  to 
benefits.  Qualifications  of  signers. 
McQueen  v.  Moscow,  28  Idaho  146, 
152  Pae.  799. 

6  Pope  V.  Nashville,  131  Ark. 
429,  199  S.  W.  101. 

Ordinance  creating  improvement 
district  to  be  published.  Gibson  v. 
Hoxie,  110  Ark.  544,  162  S.  W. 
568. 

Publication  of  the  ordinance  es- 
tablishing the  improvement  dis- 
trict as  required  by  the  law  is 
mandatory  and  essential  to  the 
creation  of  a  local  improvement 
district.  McRaven  v.  Clancey,  115 
Ark.  163,  171  S.  W.  88. 

6  Bell  V.  Phillips,  116  Ark.  167, 
172  S.  W.  864. 

Description  of,  held  sufficient. 
Freeze  v.  Improvement  District, 
126  Ark.  172,  189  S.  W.  660. 

Boundaries  of,  to  conform  with 
territory  described  in  petition. 
Eiddle  v.  Ballew,  130  Ark.  161,  197 
S.  W.  27. 

A  variance  between  the  petition 
and  the  ordinance,  and  leaving  it 
to   the    discretion   of   a  municipal 
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Assessments  are  to  be  limited  to  property  in  tlie  dis- 
trictJ 

In  the  establishment  of  improvement  districts  and 
levying  assessments  on  property  therein  benefited,  within 
the  restrictions  of  the  applicable  law,  broad  discretion 
is  vested  in  the  municipal  authorities.' 


officer  to'  determine  sidewalks  to 
be  improved  renders  the  establish- 
ment void.  Less  v.  Improvement 
District,  130  Ark.  44,  196  S.  W. 
464. 

7  McCaffrey  v.  Omaha,  91  Neb. 
184,  135  N.  W.  552,  136  N.  W. 
343. 

Property  not  within  the  benefit 
district,  of  course,  is  not  assessa- 
ble. Springfield  v.  Owen,  262  Mo. 
92,  170  S.  W.  1118;  People  v.  Wal- 
dorf, 217  N.  T.  96,  111  N.  E.  467, 
reversing  153  N.  Y.  S.  1072,  168 
App.  Div.   473. 

8  The  power  to  determine  the 
taxing  district  for  any  particular 
burden  "is  purely  a  legislative 
power."  People  v.  Waldorf,  153 
N.  Y.  S.  1072,  168  App.  Div.  473. 

In  event  of,  mere  difference  of 
opinion,  courts  will  not  interfere. 
Ee  Boyer  Avenue,  79  Wash.  664, 
141  Pac.  58. 

The  municipality  may  exercise  a 
broad  discretion  and  in  the  ab- 
sence of  fraud,  arbitrary  action  or 
' '  demonstrable  mistake, ' '  the 
courts  will  not  interfere.  Spring- 
field V.  Owen,  262  Mo.  92,  170  S. 
W.  1118,  1120,  citing  §  2052,  vol.  5, 
ante. 

Property  to  be  embraced  within 
the  improvement  or  taxing  district 
is  to  be  determined  by  the  law 
making  power  and  cannot  be  con- 
trolled by  the  courts.  Marshall  v. 
Elgin  (Tex.  Civ.  App.),  143  S.  W. 
€70. 


All  property  benefited  by  a  local 
improvement  need  not  be  included 
within  the  assessing  area.  The 
whole  cost  may  be  assessed  against 
the  abutting  property.  Moore  v. 
Yonkers,  235  Fed.  485,  490,  149 
C.  C.  A.  31. 

Determination  by  the  council 
that  the  property  within  the  as- 
sessment district  created  by  ordi- 
nance would  be  benefited  by  a  lo- 
cal improvement  is  a  legislative 
act,  which  will  not  be  reviewed 
judicially  in  the  absence  of  fraud 
or  arbitrary  action.  Great  North- 
ern Ry.  Co.  V.  Seattle,  73  Wash. 
576,  132  Pac.  234. 

"Assessment  districts  must  have 
a  point  of  beginni^g  and  a  point 
of  termination.  The  fixing  of  these 
extremes  often  presents  many  per- 
plexing questions  upon  which  there 
would  be  a  never  ending  variety  of 
opinions.  It  is,  therefore,  of  the 
first  importance  that  some  definit* 
vTule  be  laid  down  for  the  guidance 
of  trial  courts.  The  best  that  has 
been  announced,  and  the  only  prac- 
ticable working  rule  is  that  the 
courts  should  not  change  the  dis- 
tricts estaJalished  by  the  commis- 
sioners, except  where  the  commis- 
sioners have  acted  arbitrarily  or 
fraudulently  or  have  proceeded 
upon  a  fundamentally  wrong  ba: 
sis."  Spokane  v.  Miles,  72  Wash. 
571,  131  Pac.  206;  Spokane  v. 
Kraft,  67  Wash.  245;  121  Pac.  830. 


§  2053] 
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It  has  been  uniformly  held  that  the  action  of  the  city 
legislature  in  pursuance  of  charter  powers  in  establish- 
ing a  district  to  be  benefited  by  local  public  improve- 
ments so  as  to  justify  a  special  assessment  against  prop- 
erty lying  within  the  district  is  conclusive  in  the  absence 
of  any  evidence  that  it  was  prociired  by  fraud  or  proof 
that  it  is  manifestly  arbitrary  or  unreasonable,  or  that 
the  assessment  is  palpably  unjust  and  oppressive.® 

§  2053.    Sewers  and  drains." 

Power  conferred  by  a  charter  to  assess  the  cost  of 
sewer  construction  upon  the  property  directly  benefited 
necessarily  implies  the  authority  to  define  the  area  to 
be  drained.  That  which  is  implied  in  a  law  is  as  much 
a  part  thereof  as  what  is  expressed.^^ 


9  Jennings  Heights  Land  &  Im- 
provement Co,  V.  St.  Louis,  257 
Mo. -291,  165  S.  W.  741. 

"It  must  be  presumed  that  the 
council,  in  establishing  the  district 
of  assessment  in  connection  with 
the  improvement,  exercised  its 
judgment,  and  did  establish  a  dis- 
trict of  assessment  containing  all 
the  property  likely  to  be  benefited 
by  the  improvement.  In  doing  this 
the  council  plainly  performed  a 
legislative  act,  and  its  action  is 
conclusive  in  the  absence  of  fraud 
or  bad  faith."  Govers  v.  New 
Eochelle,  159  N.  Y.  S.  221,  95 
Misc.  Eep.  352. 

10  Arizona.  Globe  v.  Willis,  16 
Ariz.  378,  146  Pae.  544. 

Georgia.  Neal  v.  Decatur,  142 
Ga.  305,  82  S.  B.  546. 

Illinois.  Chicago  v.  Sullivan. 
Machinery  Co.,  269  HI.  58,  109  N. 
E.  696. 

Iowa.  Williams  v.  Cherokee  (la. 
1918),  169^  N.  W.  110. 

Kentucky.    Bayes  v.  Paintsville, 


166  Ky.  679,  179  S.  W.  623,  L.  E. 
A.  1916B,  1027. 

Missouri.  Mullins  v.  Mt.  St. 
Mary's  Cemetery  Asa'n,  268  Mo. 
691,  187  S.  W.  1169. 

New  Jersey.  St.  Vincent's 
Church  V.  Madison  Borough,  85  N. 
J.  L.  131,  89  Atl.  254,  reversed  in 
86  N.  J.  L.  567,  92  Atl.  348. 

New  York.  Ee  Fowleir  Street, 
New  York  City,  153  N.  Y.  S.  585. 

N.  Dakota.  MoKenzie  v.  Man- 
da^,  27  N.  D.  546,  147  N.  W.  808. 

Washington.  Appeal  of  'North 
Yakima,  87  Wash.  279,  151  Pae. 
795. 

Wisconsin.  Sales  v.  Hartford, 
161  Wis.  136,  152  N.  W.  853. 

Assessment  to  secure  seWer  out- 
let ma;^  be  levied.  Kraft  v. 
Smothers,  103  Ark.  269,  146  S.  W. 
505. 

llEogers  v.  Salem,  61  Ore.  321, 
122  Pae.  308. 

Assessment  districts  may  be  es- 
tablished.    Viegle   v!   Spokane,   78 
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The  determination  by  appropriate  municipal  authori- 
ties of  property  to  be  benefited  by  a  sewer  is  a  legisla- 
tive question  and  ordinarily  not  subject  to  review  by 
the  courts  in  the  absence  of  fraud  or  arbitrary  action.^® 

It  is  sometimes  held  that  notice  in  adopting  plans  and 
prescribing  limits  need  not  be  given  to  taxpayers,  since 
the  construction  of  a  sewer  is  the  exercise  of  the  police 
power  for  the  health  and  cleanlmess  of  the  municipality, 
and  such  power  is  exercised  solely  at  the  legislative  will, 
and  the  determination  of  a  territorial  district  to  be  taxed 
for  a  local  improvement  is  within  the  province  of  legis- 
lative discretion.^' 

§  2054.    Property  beyond  municipal  area." 


Wash.  359,  139  Pae.  33,  §  2052, 
ante. 

Assessments  on  property  in 
sewer  district.  MeGhee  v.  Walsh, 
249  Mo.  266,  155  S.  W.  445. 

13  Appeal  of  North  Yakima,  87 
Wash.  279,  151  Pac.  795. 

Effect  of  absence  of  benefit  to 
the  abutting  property  for  sewer 
construction.  Lyon  v.  Hyatts- 
ville,  125  Md.  306,  93  Atl.  919.     " 

Railroad  property.  Georgia  E. 
&  B.  Co.  V.  Decatur,  137  Ga.  537, 
75  S.  E.  830;  Georgia  Ry.  &  El.  Co. 
V.  Atlanta,  144  Ga.  722,  87  S.  E. 
1058. 

Land  benefited,  not  abutting 
may  be  assessed.  Graham  v.  Grand 
Eapids,  179  Mich.  378,  146  N.  W. 
248. 

Property  on  line  of  sewer  not 
benefited  is  not  subject  to  assess- 
ment. Murphy  v.  Summersett,  84 
Wash.  565,  147  Pae.  199,  204,  205. 

Land  liable  for  assessment  only 
when  it  is  adjacent,  near  to,  or 
abuts  or  comes  in  physical  contact 
with  the  sewer.  Gary  v.  Gary 
Oakhill  Cemetery  Ass'n,  186  Ind. 
446,  116  N.  E.  741. 


Benefit  on  real  estate  and  pub- 
lic health.  Lateral  sewers  con- 
necting lands  with  the  main  sewer 
serve  to  drain  away  refuse  that  en- 
danger public  health.  Whitsett  v. 
Carthage,  270  Mo.  269,  284,  285, 
193  S.  W.  21. 

Assessment  of  cost  of  sewer  ac- 
cording to  the  frontage  of  each 
parcel  is  not  a  taking  of  private 
property  without  due  process  of 
law  and  contrary  to  the  14th 
amendment  of  the  United  States 
Constitution.  Lyon  v.  Hyatts- 
ville,  125  Md.  306,  93  Atl.  919. 

"A  sewer  or  the  need  of  a  sewer 
may  involve  or  -affect  the  whole 
city;  it  is  not  of  necessity,  nor  as 
a  fact,  a  matter  of  purely  local 
concern."  Be  Sewer  .in  Kissel 
Ave.,  143  N.  Y.  S.  467,  471,  81  Misc. 
Eep.  541. 

13  Rogers  v.  Salem,  61  Ore.  321, 
122  Pac.  308. 

14  Assessments  to  secure  sewer 
outlet  beyond  municipal  limits  au- 
thorized. Kraft  V.  Smothers,  103 
Ark.  269,  146  g.  W.  505;  §  1434, 
ante;   §  1434,  vol.  4,  ante. 

Legislature  may  grant  city  power 


§  2056]         Abutting  ob  Fbonting  Pkoperty. 
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§  2056.    Property  abutting." 


to  levy  assessments  on  property 
without  the  municipal  area  which 
is  within  the  assessment  district. 
Indianapolis  v.  Bryan  (Ind.  1919), 
125  N.  E.  38. 

Without  express  grant  a  munici- 
pality has  no  extraterritorial  juris- 
diction. "It  cannot  levy  an  as- 
sessment upon  lands  beyond  its 
limits  to  pay  for  an  improvement 
undertaken  as  a  municipal  improve- 
ment, even  though  it  should  be 
confessed  that  such  outside  lands 
were  directly  benefited.  The  power 
to  levy  an  assessment  upon  lands 
benefited  must  be  held  to  be  a 
power  to  be  exercised  upon  lands 
that  are  subject  to  municipal  con- 
trol." Edmonds  Land  Co.  v.  Ed- 
monds, 66  Wash.  201,  119  Pae.  192. 

Construction  of  a  street  part  of 
which  was  beyond  the  town  limits, 
authorized  under  the  special  cir- 
cumstances. Ketchikan  v.  Zim- 
merman, 4  Alaska  336. 

16  Colorado.  Phipps  v.  Denver, 
57  Colo.  205,  140  Pac.  797. 

Georgia.  Wing  v.  Macon,  142 
Ga.  384,  82  S.  E.  1062. 

Iowa.  Kneebs  v.  Sioux  City, 
156  Iowa  607,  137  N.  W.  944;  Wil- 
liams V.  Cherokee  (la.  1918),  169 
N.  W.  110;  Des  Moines  City  By. 
Co.  V.  Des  Moines  (la.),  159  N. 
W.  450. 

Kentucky.  Bayes  v.  Paintsville, 
166  Ky.  679,  179  S.  W.  623,  L.  E. 
A.  1916B,  1027. 

Louisiana.  Shreveport  v.  Shreve- 
port  Traction  Co.,  134  La.  568,  64 
So.  414. 

Michigan.  Lansing  v.  Jenison, 
201  Mich.  491,  167  N.  W.  947. 


New  York.  People  v.  Waldorf, 
153  N.  Y.  S.  1072,  168  App.  Div. 
473. 

N.  Carolina.  Marion  v.  Pilot 
Mountain,  170  N.  C.  118,  87  S.  E. 
53. 

Oregon.  Hagenberger  v.  Mil- 
waukie,  83  Ore.  298,  163  Pac.  595. 

Oklahoma.  Missouri,  Kansas  & 
Texas  Ey.  Co.  v.  Tulsa,  45  Okla. 
382,   145  Pae.   398. 

Pennsylvania.  Philadelphia  v. 
Conway,  256  Pa.  172,  101  Atl.  472; 
Philadelphia  v.  Ginhart,  48,  Pa. 
Super.    Ct.    648. 

Wisconsin.  Superior  v.  Lake  Su- 
perior T.  &  T.  Ey.  Co.,  152  Wis. 
389,  140  N.  W.  26. 

Statute  contrary  to  ordinance. 
State  ex  rel.  v.  Chillicothe,  237 
Mo.  486,  141  S.  W.  602. 

Boulevard  establishment.  St. 
Louis  V.  Bell  Place  Eealty  Co.,  259 
Mo.  126,  168  S.  W.  721. 

Eailroad  property  abutting  on 
sewer,  held  liable.  Decatur  v.  Geor- 
gia E.  &  Banking  Co.,  137  Ga. 
537,   73  S.  E.   830. 

A  railroad  right  of  way  over  a 
street,  held  not  to  border  or  abut 
upon  the  street,  or  anything  else. 
Chicago,  M.  &  St.  P.  Ey.'  Co.  v. 
Poland,  54  Mont.  497,  172  Pac. 
541. 

"It  is  not  essential  to  abutting 
upon  a  street  that  any  entire 
boundary  of  the  land  should  lie 
along  or  touch  the  street."  Peo- 
ple V.  Waldorf,  153  N.  T.  S.  1072, 
168  App.  Div.  473. 
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§2058.    Property  fronting.^^ 

The  term  "frontage"  is  merely  an  expression  of  the 
"front  foot  rule,"  and  under  such  rule  no  other  prop- 
erty than  that  abutting  on  the  street  improved  can  be 
assessed."  '^ 

But  where  a  lot  or  parcel  of  land  has  a  frontage  on 
the  improvement,  some  laws  contemplate  that  the  whole 
lot  or  parcel  should  be  subject  to  assessment  in  the  pro- 
portion of  its  frontage  on  the  street.  Each  lot  or  parcel 
so  abutting  is  treated  as  an.  assessable  unit  or  entity, 
and  usually  no  legal  provision  is  made  for  the  subdivi- 
sions of  such  units  to  meet  the  exigencies  of  particular 
cases.^* 

§  2059.    Property  contiguous,  adjoining  or  adjacent." 

If  the  charter  limits  the  property  that  can  be  charged 
for  the  expense  of  a  street  improvement  to  that  which 
is  contiguous  to,  or  abutting,  or  fronting  upon  the  street 
to  be  improved,  clearly  assessments  can  not  be  levied 
upon  property  not  embraced  within  such  description,  or 
non-abutting  property.^" 

It  is  now  well  settled  in  most  jurisdictions  that  ad- 
jacent property  may  be  specially  assessed  to  defray,  in 
whole  or  in  part,  the  cost  of  local  improvements  by  which 
such  property  is  especially  benefited.  That  doctrine  is 
based  for  its  final  reason  on  enhancement  of  values.^^ 

16  Chieago,  M.  &  St.  P.  Ey.  Co.  19  State  ex  rel.  v.  Chillicothe, 
V.  Poland,_  54  Mont.  497,  172  Pac.      237  Mo.  486,  141  S.  W.  602. 

541;  Municipal  Securities'  Corp.  v.  20Birnie   v.   La   Grand,    78   Ore. 

Metropolitan  St.  Ey.  Co.,  196  Mo.  531,    153    Pao.    415,    citing   §  2059, 

App.  518,  196  S.  W.  400;  Birnie  v.  vol.  5,  ante. 

La   Grrand,   78   Ore.   531,   153   Pac.  Eailroad  right   of  way  between 

415,   citing   §  2058,   vol.   5,   ante.  two  avenues  is  contiguous  to  both, 

Only   fronting   property   charge-  and  may  be  assessed  as  a  whole, 

able.    Kingshighway  Supply  Co.  v.  Kankakee    v.    Illinois    Central    E. 

Bknner  Iron  Works,  266   Mo.  138,  Co.,   258   111.    368,   101   N.   E.   592 

150,  181  S.  W.  30.  594.                                                 "         ' 

17  Chillicothe  v.  Henry,  136  Mo.  21  Cote  v.  Highland  Park^  173 
App.  468,  472,  118  S.  W.  486.  Mich.  201,  139  N.  W.  69,  71;  Clark 

18  Eoekliffe-Gibson  Const.  Co.  v.  v.  Salem,  61  Ore.  116  121  Pae. 
Zeilda   Porsee    Inv.    Co.,    179    Mo.  416. 

App.  229,  231,  166  S.  W.  849.  Adjacent.     Superior  v.  Lake  Su- 
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§2060.    Property  not  abutting  on  part  of  street  im- 
proved.^" 

§  2062.    Property  benefited. 

Authority  to  levy  assessments  on  property  to  be  deemed 
benefited  by  the  improvement,  is  power  to  assess  prop- 
erty for  the  construction  of  a  sewer  which  receives  special 
benefit  therefrom,  although  not  abutting  thereOn."* 

So  power  to  raise  tide  and  swamp  lands  at  the  cost 
of  property  benefited  permits  the  assessment  to  cover 
aU  property  benefited  by  the  improvement,  regardless 
of  whether  the  benefited  property  is  or  is  not  specifically 
improved.** 

Where  property  of  a  city  is  benefited  by  an  improve- 
ment it  may  be  assessed.** 

§  2062a.    Property  devoted  to  public  use. 

Apart  from  constitutional  or  statutory  authorization 
public  property  used  for  public  purposes  is  not  liable 
to  special  assessment  for  local  improvements,*®  e.  g.. 


perior  T.  &  T.  By.  Co.,  152  Wis. 
389,  140  N.  W.  26. 

Adjacent  tracts.  Buckingham  v. 
Kess  (Ind.  App.),  120  N.  E.  422. 

"Adjacent"  is  lying  near,  close 
at  hand,  adjoining,  bordering,  that 
which  is  near  or  bordering  upon, 
adjoining,  contiguous.  Gary  v. 
Gary  OakhUl  Cemetery  Ass'n,  186 
Ind.  446,  116  N.  B.  741;  Johnson 
V.  Davenport  Brick  &  TUe  Co.,  237 
Fed.  668;  Bunker  v.  Des  Moines, 
156  Iowa  292,  136  N.  W.  536. 

The  term  "adjacent"  includes 
property  in  the  neighborhood  of 
the  improvement  though  not  ac- 
tually touching  thereon.  Clark  v. 
Salem,  61  Ore.  116,  121  Pae.  416. 

"Adjacent  property"  includes 
lands,  while  not  immediately  abut- 
ting on  the  improvement,  lie  so 
near  thereto  as  to  be  benefited  by 
it.  Lapp  v.  Marshfield,  72  Ore. 
573,  144  Pae.  83. 

The  word  adjacent  signifies  ly- 


ing near  to,  but  not  actually  touch- 
ing, the  improvement,  but  separat- 
ed therefrom  by  an  intervening 
parcel  or  strip.  Superior  v.  Lake 
Superior  T.  &  T.  Ey.  Co.,  152  Wis. 
389,  140  N.  W.  26. 

22  Spokane  v.  Fonnell,  75  Wash. 
417,  135  Pae.  211;  Ee  Fowler  Street, 
New  York  City,  153  N.  Y.  S.  585. 

Property  not  abutting  on  the 
improvement  can  not  be  assessed. 
Cooper  V.  Bellevue  Borough,  51 
Pa.  Super.  Ct.  597.    ! 

23  Graham  v.  Grand  Eapids,  179 
Mich.  378,  146  N.  W.  2^8. 

24  Martin  v.  Olympia,  69  Wash. 
28,  124  Pae.  214. 

26  ' '  Under  a  jurisprudence  now 
fairly  well  settled."  Shreveport 
V.  Weiner,  134  La.  800,  64  So. 
718. 

26  Lands  held  for  public  use. 
Bronx  Parkway  Com.  v.  Yonkers, 
175  N.  Y.  S.  207. 
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county  property.^''    This,  it  appears,  is  the  general  rule, 
supported  by  judicial  judgments. 

A  city  owning  property,  it  has  been  held,  may  be  as- 
sessed, where  it  occupies  "the  position  of  an  ordinary 
abutting  owner."*' 

§  2062b.    Same— telephone  excliange. 

Where  there  is  nothing  that  in  a  legal  sense  implies  the 
permanent  devotion  of  a  telephone  company's  property 


state  lauds,  liable  by  statute 
under  certain  conditions.  State  v. 
Savidge,  95  Wash.  240,  163  Pac. 
738. 

State  lands  within  corporate 
limits  upon  which  there  is  an 
armory  site,  held  liable  for  special 
benefits.  Trimble  v.  Seattle,  93 
Wash.  472,  161  Pac.  381. 

Railroad  property,  as  public  use, 
and  therefore  not  assessable  for 
local  improvements.  Re  Seneca 
Ave.,  NeviT  York  City,  163  N.  Y. 
S.  503,  98  Misc.  Rep.  712. 

Railroad  right  of  way.  New 
York,  N.  H.  &  H.  R.  Co.  v.  Port 
Chester,  134  N.  Y.  S.  883,  149  App. 
Div.  893. 

Land  of  railroad  company  used 
as  park,  held  not  exempt.  Lincoln 
V.  Chicago  &  A.  R.  Co.,  262  111.  11, 
104  N.  E.  277. 

27  Public  property  used  for  pub- 
lic purposes,  in  the  absence  of  ex- 
press constitutional  or  legislative 
authority,  cannot  be  sold  to  satisfy 
a  debt  of  any  kind.  Without  ex- 
press authority  by  statute,  county 
property  eUnnot  be  assessed.  Mt. 
Sterling  v.  Montgomery  County, 
152  Ky.  637,  153  S.  W.  952. 

County  property  is  exempt  unless 
power  to  assess  is  expressly  con- 
ferred. "The  principle  is  well 
settled  in  this  state  that  tax  laws 
do  not  apply  to  the  property  of  the 


state,  or  any  of  the  arms  of  the 
state  government,  unless  they  are 
specially  mentioned  therein  and 
made  subject  thereto."  Morris- 
town  V.  Hamblen  County,  136  Tenn. 
242,  188  S.  W.  796. 

Act  held  conferred  no  power  to 
assess  county  property  on  which 
the  county  court  house  is  situated. 
Alachna  County  v.  Gainesville,  67 
Fla.  506,  65  So.  653. 

County  is  not  liable  for  paving 
in  front  of  the  court  house  under 
a  law  exempting  property  owned 
by  the  state.  Grenada  v.  Grenada 
County,  115  Miss.  831,  76  So.  682. 

^Legislature  may  give  power  to 
city  to  levy  assessment  against 
county  property  within  the  cor- 
porate limits  and  used  for  govern- 
mental purposes.  Gainesville  v. 
Alachna  County,  69  Fla.  581,  68 
So.  759,  approving  Edwards  v. 
Oeala,  58  Fla.  217,  50  So.  421. 
Question  considered  in  Anderson 
V.  Ocala,  67  Fla.  204,  64  So.  775, 
52,  L.  R.  A.  (N.  S.)  287. 

County  property  within  the  city 
held  liable.  Board  of  Commission- 
ers, etc.,  V.  Colorado  Springs  (Colo. 
1919),  180  Pac.  301,  303,  304,  re- 
jecting the  theory  that  a  county 
is  a  part  of  the  sovereignty. 

28Shreveport  v.  Weiner,  134  La. 
800,  64  So.  718. 

City  may   determine   that   none 


§  2062c]      Telephone  Exchange  :  Leaseholds.  7875 

to  a  public  use,  it  may  be  assessed  for  improvements — 
the  assessment  to  be  measured  by  the  increase  in  the 
market  value  of  the  land,  and  it  is  not  limited  to  the 
benefit  conferred  on  the  company  for  its  use  of  the  prop- 
erty.*' 

But  "land  acquired  under  a  legislative  sanction  that 
implies  its  permanent  devotion  to  a  public  use  cannot, 
without  a  violation  of  such  public  use,  have  a  market 
for  any  other  purpose,  and  hence  as  such  a  violation 
will  not  be  presumed,  such  land  has,  in  legal  contem- 
plation, no  market  value  to  be  enhanced. ' ' '" 

§  2062c.    Leaseholds. 

Land  leased  may. be  taxed  for  local  improvements;  the 
assessment  is  a  tax  on  the  interest  of  the  lessee.'^ 

Legislation  sometimes  authorizes  special  assessments 
to  be  levied  on  leasehold  interests  held  by  private  persons 
in  and  to  tide  lands  owned  by  the  state  where  such  lease- 
hold interests  are  benefited  by  a  special  improvement.^* 

However,  a  statute  authorizing  an  assessment  on  lease- 
hold interests  in  tide  lands  can  not  be  held  to  authorize 
an  assessment  on  a  leasehold  interest  in  and  to  harbor 
areas.^ 

of  its  property   shall  be   assessed  32  Assessments    for    benefits    on 

for  an  improvement.     Spokane   v.  property  leased  by  the  state,  held 

Curtis,  66  Wash.  555,  120  Pao.  70.  constitutional    as    not    an    impair- 

City   liable    where    its    property  ment  of  an  implied  covenant  in  the 

is  benefited,  otherwise,  like  a  pri-  lease   that    the   lessor   should   pay 

vate    owner,    it    is   not.     Spokane  such  assessment.     Trimble  V.  Seat- 

V.  Miles,   72  Wash.   571,   131  Pac.  tie,   231    U.    S.    683,    34    Sup.    Ct. 

206.  218,    58    L.    ed.    435,    affirming   64 

28  New  Tork  Tel.  Co.  v.  Newark,  Wash.  102,  116  Pac.  647. 

90  N.  J.  L.  362,  101  Atl.  391.  83  North    American    Lumber    Co. 

30  Morris  &  Essex  E.  E.  v.  Jersey  v.  Blaine,  81  Wash.   13,  142  Pac. 

City,  36  N.  J.  L.  56.  438. 

81  Granite    State    Land    Co.    v.  Tide  lands  owned  by  private  per- 

Hampton,   77   N.   H.    179,   89   Atl.  sons  are  assessable  in  like  manner 

842.  as  any   other  private  property   to 

Benefits    to    leasehold    interest,  pay    the    costs    of   local    improve- 

Cahill   V.   Baltimore,   129   Md.   17,  ments,    while    harbor    areas     and 

98  Atl.  235.  leasehold  interest   therein   are  not 
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rv.    PEOPEETY  EXEMPT   PEOM   ASSESSMiHTT. 

§  2063.    Power  to  exempt — construction.'* 

It  is  settled  that,  in  the  absence  of  constitutional  re- 
striction, the  legislative  power  to  exempt  property  from 
taxation  extends  to  every  form  of  the  taxing  power,  in- 
cluding special  assessments  as  well  as  general  taxes.'^ 

A  constitutional  restriction  of  legislative  exemptions 
from  taxation  was  held  not  to  include  special  assess- 
ment.*® 

An  exemption  from  taxation  must  be  in  clear  and  un- 
ambiguous language  and  appear  to  be  indisputable  within 
the  intention  of  the  legislature.     Exemptions  are  to  be 


assessable  to  pay  the  costs  of  local 
improvements.  North  American 
Lumber  Co.  v:  Blaine,  89  Wash. 
366,  154  Pac.  446. 

34  Exemption  of  public  proiwirty 
used  for  public  purposes,  held  not 
applicable  to  special  assessments 
for  local  improvements.  Mt.  Sterl- 
ing V.  Montgomery  County,  152  Ky. 
637,  153  S.  W.  952. 

Exempting  a.  park  from  special 
assessment  for  the  construction  of 
a  sewer,  by  the  action  of  municipal 
authorities,  held  not  to  show  bad. 
faith.  Prendergast  Const.  Co.  v. 
Goldsmith,  273  Mo.  184,  201  S. 
W.  354. 

Oounty  property  cannot  be  as- 
sessed, although  not  specially  ex- 
empted, as  a  county  as  an  arm  of 
the  state.  Morristovra  v.  Hamblen 
County,  136  Tenn.  242,  188.  S.  W. 
796. 

City  cannot  impose  liability  on  a 
county  or  courthouse  property  for 
paving  a  street  in  front  of  it, 
under  a  statute  exempting  property 
"owned  by  the  state,"  which,  as' 
adjudged  by  the  court,  "inferen- 
tially    includes     as     exempt     also 


property  of  a  county  of  the  state. ' ' 
"It  is  well  settled  that  no  suit 
can  be  maintained  against  a  county 
to  recover  for  liability  unless  such 
liability  is  authorized  by  some 
statute,  expressly  or  by  necessary 
implication."  Grenada  v.  Grenada 
County,  115  Miss.  831,  76  So.  682. 

36  Los  Angeles  County  Flood 
Control  District  v.  Hamilton,  177 
Cal.   119,   169   Pae.   1028. 

Statute  allowing  exemptions  to 
those  who  make  conveyances  or 
land  to  the  municipality  for  street 
improvements,  held  valid  and  con- 
stitutional, notwithstanding  it  re- 
sults in  heavier  assessments  upon 
other  property.  Ee  Spuyten  Duy- 
vil  Road,  New  York  City,  150  N. 
Y.  S.  405,  87  Misc.  Rep.  635;  Re 
Tibbett  Ave.,  New  York  City,  147 
N.  Y.  S.  333,  162  App.  Div.  398. 

36  Under  a  constitution  forbid- 
ding the  legislature  from  granting 
any  exemption  except  from  taxa- 
tion, held  legislative  act  exempting 
from  special  assessments  property 
of  a  park  commission  was  not  un- 
constitutional, since  special  assess- 
ments  are   not   'taxation   and   as- 
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strictly  eonstrued,^'  and  in  case  of  doubt  the  doubt  must 
be  resolved  in  favor  of  the  state  or  municipality  "in 
obedience  to  that  fundamental  principle  of  government 
which  requires  that/ the  burdens  of  taxation  be  equally 
borne  by  all."  ** 

Accordingly  it  is  generally  held  that  exemptions,  either 
by  constitution  or  statute,  from  taxation  do  not  embrace 
exemptions  from  local  assessment  or  special  taxation.'* 


§  2064.    Religious  and  charitable  institutians.^" 


sessment"  meant.  South  Park 
Oomrs.  V.  Wood,  270  111.  263,  110 
N.  E.  349,  353,  354. 

37  Ee  Eansom,  149  N.  T.  S.  105«, 
1059,  87  Misc.  Bep.  1. 

In  the  absence  of  express  exemp- 
tion, the  exemption  from  local  as- 
sessments will  not  be  presumed  and 
any  law  to  that  efEeet  wiU  be 
strictly  construed.  Gary  v.  Gary 
Oakhill  Cemetery  Assn.,  186  Ind. 
446,  116  N.  E.  741,  743. 

"Exemption  from  taxation  or 
from  an  assessment  which  is  spread 
over  other  lands  within  the  assess- 
ment district  is  something  which 
_the  law  will  not  uphold,  except 
when  clearly  required  by  some  legal 
or  statutory  rule.  Where  the  law 
authorizes  a  special  assessment  on 
lands  without  providing  any  ex- 
ception because  of  the  use  to  which 
such  property  is  put,  it  is  beyond 
the  proper  province  of  the  court 
to  create  such  an  exception."  Des 
Moines  City  Ey.  Co.  v.  Des  Moines 
(la.),  159  N.  W.  450,  454. 

38  Mount  Olive  Borough  v.  First 
German,  etc.,  Congregation,  51  Pa. 
Super.  Ct.  343. 

89  Indiana.     Gary  v.   Gary  Oak- 
hill  Cemetery  Assn.,  186  Ind.  446, 
116  N.  E.  741,  743;  Windfall  City 
8McQ.— 22 


181    Ind.    463,    104 


V.    Somerville, 
N.  E.  859. 

Kansas.  Wichita  v.  Wichita 
Board  of  Education,  92  Kan.  967, 
142  Pac.  946. 

Missouri.  Thogmartin  v.  Nevada 
School  District,  189  Mo.  App.  10, 
13,  176  S.  W.  473. 

Montana.  Kalispell  v.  School 
District,  45  Mont.  221,  122  Pac. 
742. 

S.  Carolina.  Wesley  M.  E. 
Church  V.  Columbia,  105  S.  C.  303, 
89  S.  E.  641. 

See  annotation  on  "exemption 
from  taxation  as  including  exemp- 
tion from  assessment  for  local  im- 
provements." Eight  British  Eul- 
ing  Cases,  pp.  179  to  208. 

"A  clear  line  of  demarcation 
has  been  drawn  in  interpreting  this 
exemption  between  the  burdens 
arising  from  the  general  tax  levied 
to  carry  on  the  instrumentalities 
of  government  and  a  pecuniary  im- 
position laid  to  reimburse  the  pub- 
lie  treasury  in  whole  or  in  part  for 
the  specific  advantage  arising 
from  local  improvements."  Wil- 
liams College  V.  Williamstown,  219 
Mass.  46,  106  N.  E.  687;  Garden 
Cemetery  Assn.  v.  Baker,  218  Mass. 
339,  105  N.  B.  1070. 

40  Charitable      institution,      held 
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§  2065.    Educational  institutions.*^ 

§  2066.    Cemeteries  and  burial  grounds. 

Aside  from  valid  constitutional  or  statutory  exemp- 
tion, according  to  the  weight  of  authority,  burial  grounds 


exempt.  Brooklyn  Children's  Aid 
Soc.  V.  Prendergast,  151  N.  T.  S. 
720,  166  App.  Div.  852. 

Cemetery,  held  not  a  charitable 
institution,  and  therefore  its  prop- 
erty was  not  exempt  from  special 
assessment.  Chicago  v.  Kehilath 
Anshe  Mayriv,  284  111.  210,  119 
N.  E.  905. 

Cliurcli.  Schuylkill  Haven  Bor- 
ough V.  Trinity  Church,  62  Pa. 
Super.  Ct.  413. 

Exemption  of  churches  from 
taxes  does  not  exempt  from  special 
assessments.  Wesley  M.  E.  Church 
V.  Columbia,  105  S.  C.  303,  89  S. 
B.  641,  relying  on  Illinois  Central 
E.  Co.  V.  Decatur,  147  U.  S.  190,  13 
Sup.  Ct.  293,  37  L.  ed.  132. 

41  Exemption  from  taxes  is  not 
applicable  to  special  assessments. 
WindfaU  City  v.  Somerville,  181 
Ind.  463,  104  N.  E.  859. 

School  property,  held  not  exempt, 
as  special  assessments  for  munici- 
pal improvements  are  not  taxes 
within  the  meaning  of  constitu- 
tional and  statutory  tax  exemption 
provisions.  Kalispell  v.  School  Dis- 
trict, 45  Mont.  221,  122  Pao.  742. 

School  property  used  for  school 
purposes,  held  subject  to  special 
assessment.  Wichita  v.  Wichita 
Board  of  Education,  92  Kan.  967, 
142  Pac.  946. 

Public  school  property  held  not 
subject  to  special  assessment  for 
local  improvements.  St.  Louis 
County  V.  Duluth  Board  of  Educa- 


tion, 133  Minn.  386,  158  N.  W. 
635. 

A  statute  making  "all  lands 
owned  by  any  city,  and  all  other 
public  lands,  cemeteries  and  rail- 
road rights  of  way  fronting  or 
abutting  on  the  improvement," 
liable  for  special  assessments  for 
street  improvements,  held  not  to 
include  public  schools,  since  a 
school  district  is  not  a  part  of  a 
county,  nor  is  it  a  municipal  cor- 
poration; the  title  to  its  property 
is  vested  in  the  school  district  as 
a  public,  and  not  as  a  municipal 
corporation;  it  is  a  separate  cor- 
poration, having  no  connection  with 
the  municipality  in  which  it  exists; 
moreover  school  grounds  are  not 
"public  lands"  as  ordinarily  un- 
derstood. Thogmartin  v.  Nevada 
School  District,  189  Mo.  App.  10, 
13,  14,  176  S.  W.  473. 

Lauds  used  by  a  state  imireisilty 
for  university  purposes  is  not  as- 
sessable. Strip  of  land  adjoining 
land  used  for  the  purpose  of  educa- 
tion not  capable  of  being  se'frered 
therefrom,  without  injury  to  that 
devoted,  to  educational  uses,  held 
not  subject  to  street  improvement 
assessment.  Eaisch  v.  Eegents  of 
University  (Cal.  App.),  174  Pac. 
943. 

Vacant  property  of  University  of 
Michigan,  held  subject  to  assess- 
ment under  a  statute.  Ee  Auditor 
General    (Mich.),   165   N.   W.    771. 


§  2066] 


Burial  Grounds  :  Cemeteries. 
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and  the  property  of  cemetery  associations  are  liable  to 
special  assessment  for  local  improvements  in  like  manner 
as  other  property,*^  since,  as  stated,  exemption  from 
taxation  in  general  has  no  application  whatever  to  such 
exactions.** 

Statutes  may  exempt  cemeteries  from  assessments  for 
local  improvements.** 


42  People  ex  rel.  v.  Bloomington 
Cemetery  Assn.,  266  111.  32,  107 
N.  E.  143,  relying  on  Bloomington 
Cemetery  Assn.  v.  People,  139  111. 
16,  28  N.  E.  1076;  Garden 'Cemetery 
Corp.  V.  Baker,  218  Mass.  339,  105 
N.  E.  1070;  Mullins  v.  Mt.  St. 
Mary's  Cemetery  Assn.,  239  Mo. 
681,  144  S.  W.  109;  Cases  in  note 
Ann.  Cas.  1912A,  1047  et  seq. 

Contra. ,  Cave  Hill  Cemetery 
Assn.  V.  Gosnell,  156  Ky.  599,  161 
S.  W.  980. 

Cemetery  property,  held  charge- 
able under  Kansas  City  Charter 
■with  its  cost  of  the  construction  of 
a  district  sewer.  Mullins  v.  Mt. 
St.  Mary's  Cemetery  Assn.,  259  Mo. 
142,  168  S.  W.  685. 

48  Section  2063,  ante;  §  2063,  vol. 
5,   ante. 

Gary  v.  Gary  Oakhill  Cemetery 
Assn.,  186  Ind.  446,  116  N.  E.  741, 
743;  Mullins  v.  Mt.  St.  Mary's 
Cemetery  Assn.,  268  Mo.  691,  187 
S.  W.  1169. 

Cemetery  owned  and  operated 
by  a  religious  corporation  held  not 
exempt  from  assessment  under  a 
particular  statute.  Be  Front 
Street  Sewer  Assessment  (Minn.), 
163  N.-W.  978. 

Lands  used  exclusively  as  a  cem- 
etery where  lots  therein  are  sold, 
and  in  some  instances  graves  are 
given  to  persons  unable  to  purchase 
lots,  held  not  a  charitable  institu- 


tion, and  hence,  liable  to  special 
assessment.  Chicago  v.  Kehilath 
Anshe  Mayriv,  284  111.  210,  119 
N.  E.  905. 

Land  devoted  to  the  purposes  of 
a  burial  ground  and  belonging  to 
a  private  cbrporation,  not  obligated 
to  perform  public  duties,  is  liable 
to  an  assessment  for  street  water- 
ing made  by  statute  if  it  is  bene- 
fited thereby.  Garden  Cemetery 
Corp.  v.  Baker,  218  Mass.  339,  105 
N.  E.  1070,  distinguishing  Mt.  Au- 
burn Cemetery  v.  Cambridge,  150 
Mass.  12,  22  N.  E.  66,  4  L.  E.  A. 
836. 

44  Ee  Starr  St.,  131  N.  T.  S.  71, 
73  Misc.  Eep.  380;  Cave  Hill  Cem- 
etery Co.  V.  Gosnell,  156  Ky.  599, 
161  S.  W.  980. 

Law  exempting,  held  constitu- 
tional. St.  Paul  V.  Oakland  Ceme- 
tery Assn.;  Ee  Magnolia  Street 
Sewer,  St.  Paul,  134  Minn.  441, 
159  N.  W.  962. 

Under  a  statute  exempting 
"places  of  burial  not  used  or  held 
for  private  or  corporate  profit," 
it  was  held  that  a  cemetery  owned 
by  an  incorporated  church  congre- 
gation, which  sells  lots  to  members 
and  non  members,  was  not  exempt. 
Mount  Olive  Borough  v.  Eijst  Ger- 
man, etc..  Congregation,  51  Pa. 
Super.   Ct.  343. 

Cemetery  property  exempt  "by 
virtue    of    a    settled    state    policy 
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The  New  York  statute  lias  generally  been  construed  to 
mean  that  no  assessment  can  be  leviied  against  cemetery 
property,  not  even  to  take  effect  when  the  land  ceases  to 
be  used  as  a  cemetery.*® 

Property  acquired  for  cemetery  purposes  under  that 
statute  is  exempt  from  the  time  of  its  acquisition,  even 
though  not  used,  and  it  is  not  essential,  to  insure  exemp- 
tion that  graves  should  be  in  itj^**  and  the  same  rule  holds 
even  after  burials  in  the  property  have  been  prohibited 
by  lawful  ordinance.*'' 

§  2067.    Homestead  praperty." 


§  2069.    Exemption  by  agreement. 


48 


evidenced  by  the  provisions  in  the 
charter  of  complainant  (cemetery) 
and  in  other  statutes,"  of  Mich- 
igan, as  held  by  four  judges,  while 
the  other  four  held  the  contrary. 
Woodmere  Cemetery  Assn.  v.  De- 
troit, 192  Mich.  553,  159  N.  W. 
383,   385-387. 

Land  of  cemetery  outside  the 
cemetery  ground  bordering  on  a 
street  is  liable  to  assessment. 
Northern  Light  Lodge  v.  Monoma, 
180  Iowa  '62,  161  N.  W.  78. 

4B  Ee  Grandview  Ave.,  New  York 
City,  165  N.  T.  S.  238. 

Lands  of  an  ancient  church,  held 
exempt  under  New  Tork  statute 
from  assessment  for  opening  a 
street  where  it  was  the  early  cus- 
tom to  bury  the  dead  under  the 
church  building  and  also  in  the 
burial  grounds  attached  thereto. 
Ee  Trustees  of  Beformed  P.  D. 
Church,  165  N.  T.  S.  459,  100  Misc. 
Bep.  143. 

46  Pe»ple  ex  rel.  v.  Stillwell,  190 
N.  T.  284,  291,  292,  83  N.  E.  56;  Be 
Perry  Ave.,  103  N.  T.  S.  1069,  118 
App.  Div.  874,  877;  Be  Jerome 
Ave.,  New  York  City,   192  N.  Y. 


459,  85  N.  E.  755;  Be  Starr  St.,  131 
N.  Y.  S.  71,  73  Misc.  Sep.  380, 
affirmed  147  N.  Y.  S.  1143,  163 
App'.  Div.  917,  affirmed  212  N.  Y. 
606,  106  N.  E.  1043. 

47  Be  Grandview  Ave.,  New 
York  City,  165  N.  Y.  S.  238;  People 
ex  rel.  v.  Pratt,  129  N.  Y.  68,  29 
N.  E.  7. 

48 ' '  The  general  rule  is  that  the 
fact  that  the  property  assessed  for 
the  cost  of  a  local  improvement  is 
a  homestead  does  not  defeat  the 
assessment  lien  or  prevent  a  sale 
in  satisfaction  thereof."  Patter- 
son V.  Wallace  (Okl.)  147  Pae. 
1034,  L.  B.  A.  1915E,  662. 

In  Texas  the  constitution  ex- 
empts homesteads  from  forced  sale 
for  the  payment  of  assessments  for 
local  city  improvements.  Dallas  v. 
Atkins  (Tex.  Civ.  App.),  197  S.  W. 
593,  601,  following  Higgins  v.  Bor- 
dages,  88  Tex.  458,  31  S.  W.  52, 
53  Am.  St.  Bep.  770,  set  out  in 
§  2067,  vol.  5,  ante. 

49  California.  Bansome-Crummey 
Co.  V.  Coulter,  177  Cal.  574,  171 
Pac.  308. 

Georgia.     Neal  v.  Decatur,  142 


§  2070]       AtTTHOBiTiEs  TO  Make  Assessments, 
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V.  EXEBCISE  OF  POWER. 

§2070.    Municipal  officers  empowered  to  make  assess- 
ments. 

Only  the  officers  or  boards  designated  by  the  law  ap- 
plicable are  authorized  to  take  the  essential  steps  and 
make  the  assessment.^' 


Ga.  205,  82  S.  E.  546;  Atlanta  v. 
Akera,  145  Ga.  680,  89  S.  E.  764. 

Illinois.  Decatur  v.  Pryor,  267 
111.   221,   108   N.   B.   61. 

Missouri.  Miners'  Bank  v. 
Clark,  252  Mo.  20,  158  S.  W.  597. 

Mississippi.  Kimball  v.  Jackson, 
118  Miss.  789,  80  So.  3. 

New  York.  Re  Lawrence  Street, 
New  York  City,  136  N.  T.  S.  845; 
Ee  Hebbard  Avenue,  New  York 
City,  150  N.  Y.  S.  462;  Re  Spuyten 
Duyvil  Road,  New  York  City,  150 
N.  Y.  S.  405,  87  Misc.  ilep.  635. 

Re  Fowler  Street,  New  York 
City,  153  N.  Y.  S.  585. 

Oregon.  Colby  v.  Medford,  85 
Or.  485,  167  Pac.  487. 

Washington.  Re  Patterson,  98 
Wash.  334,  167  Pac.  924;  H.  S. 
Turner  Inv.  Co.  v.  Seattle  70  Wash. 
201,  126  Pac.  426,  41  L.  R.  A. 
(N.  S.)  781;  Gerard  v.  Seattle,  73 
Wash.  519,  132  Pac.  227. 

Property  had  paid  for  an  elevated 
road  under  a  charter  provision  that 
the  property  was  thereafter  to  be 
exempt  from  special  assessments 
on  account  of  the  maintenance  of 
a  street  in  the  future.  Held,  an 
assessment  for  an  additional  im- 
provement might  be  made  under  an 
amended  charter,  as  it  did  not 
constitute  a  violation  of  any  con- 
tract. Hochfeld  v.  Portland,  72 
Or.  190,  142  Pac.  824,  approving 
Ladd  v.  Portland,  32  Or.  271,  51" 
Pac.  654,  67  Am.  St.  Rep.  526. 


BO  Auburn  v.  Paul,  110  Me.  192, 
85  Atl.  571;  Belmont  Land  Assn. 
V.  Garfield  Borough,  90  N.  J.  L. 
394,  103  Atl.  682;  Casey  v.  Cin- 
cinnati H.  &  D.  Ry.  Co.,  263  111. 
352,  105  N.  E.  130. 

Law  applicable,  of  course,  con- 
trols. Appeal  of  Dellaripa,  88 
Coiin.   565,   92   Atl.    116. 

Board  of  supervisor  as  a  board 
of  equalization  holds  hearing,  and 
council  is  notified  -ytrhich  makes 
the  assessment;  held  due  process 
of  law.  Farncomb  v.  Denver  (Colo. 
1918),  171  Pac.  66;  Londoner  v. 
Denver,  52  Colo.  15,  119  Pac.  156. 

By  council  and  commissioners.  Re 
Seattle,  66  Wash.  327,  119  Pac. 
852. 

By  assessing  board  and  council. 
Veatch  v.  Gibson,  29  Idaho  609, 
160  Pac.  1112. 

Benefits  to  be  determined  by 
jury,  held  law  constitutional.  Jury 
may  find  benefits  equal  amount  of 
assessment.  Be  Main  Street  (Mo.), 
198  S.  W.  821. 

Under  Greater  New  York  Char- 
ter. Re  Sewer  in  Kissel  Ave,, 
143  N.  Y.  S.  467,  81  Misc.  Rep. 
541;  Young  v.  Wenz,  218  N.  Y. 
329,  113  N.  E.  334,  157  N.  Y.  1151, 
166  App.  Div.  937. 

Commissioners  are  not  disquali- 
fied because  they  represent  the  mu- 
nicipality. Pierce  v.  Huntsville, 
185  Ala.  490,  64  So.  301. 

Aldermen,    subject    to    mayor's 
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§  2071.    Same — commissioners. 

In  condemnation  to  acquire  lands  for  streets  and  other 
public  purposes  commissioners  are  usually  selected  in 
the  manner  provided  to  examine  the  property  and  deter- 
mine the  benefits  and  assessments.^^ 

In  the  performance  of  the  duties  imposed  the  commis- 
sioners, to  validate  the  assessment,  must  follow  in  sub- 
stance all  mandatory  requirements  of  the  law.** 

§  2074.    Notice  of  assessment  to  property  owners.*' 

It  is  essential  that  property  owners  should  be  given 
notice  and  an  opportunity  to  be  heard,  to  test  the  validity 


veto.  Jewett  v.  Medford  (Mass. 
1919),  123  N.  B.  347. 

Interest  of  officers  who  make  the 
assessment  due  to  ownership  of 
real  estate  affect  thereby,  held  not 
a  disqualification.  Federal  Const. 
Co.  V.  Curd  (Oal.  1918),  177  Pac. 
469. 

Bl  Belmont  Land  Assn.  v.  Gar- 
field Borough,  90  N.  J.  L.  394,  103 
Atl.   682. 

Law  authorizing  special  commis- 
sioners to  ascertain  assessments  to 
be  levied  to  defray  expenses  of 
street  improvement  is  constitu- 
tional. Dallas  V.  Atkins  (Tex.  Civ. 
App.),  197  S.  W.  593. 

Special  assessment  commission; 
power  to  determi,ne  the  amount  of 
the  benefits  to  thei  vajious  proper- 
ties and  levy  the  assessments;  ap- 
peal to  city  council  from  acts  of 
commissioners.  The  commission  is 
in  the  first  instance  vested  with  the 
power  to  fix,  not  only  the  benefits, 
but  the  amount  of  the  assessment 
each  property  should  be  required 
to  pay;  and  the  council  has  power 
to  review  and  correct  the  errors 
of  the  commission.  The  commis- 
sion exercises  functions  judicial  in 


their  nature.  When  the  commission 
has  acted*  in  all  respects  within 
their  power,  their  decision  is  final, 
except  for  fraud,  ' '  or  other  grounds 
justifying  equitable  interference." 
Ellison  V.  Lamoure,  30  N.  D.  43, 
151    N.    W.    988. 

62  As  inspection  of  the  property, 
and  cause  to  be  made  a  complete 
list  of  both  the  benefits  and  the 
assessments,  "getting  forth  each 
tract  of  land  assessed  and  the 
amount  such  lot  is  benefited  by 
the  improvement  and  the  amount, 
assessed  against  it."  The  doing 
of  these  things  and  the  finding 
of  these  facts  are  "fundamental 
to  the  levying,  the  confirmation, 
and  the  validity  of  any  assess- 
ment.'' Robertson  Lumber  Co.  v. 
Grand  Forks,  27  N.  D.  556,  147 
N.  W.  249;  McKenzie  v.  Mandaji, 
27  N.  D.  546,  147  N.  W.  808. 

B3  Alabama.  Birniingham  v. 
Wills,  178  Ala.  198,  59  So.  173. 

Maryland.  Leser  v.  Wagner,  120 
Md.  671,  87  Atl.  1040. 

Missouri.  St.  Louis  v.  Bell  Place 
Realty  Co.,  259  Mo.  126,  168  S. 
W.  721;  Springfield  v.  Owen,  262 
Mo.  92,  170  S.  W.  1118. 


§  2074] 


Notice  of  Assessments. 
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and  fairness  of  the  assessment,  at  some  stage  of  the  pro- 
ceedings prior  to  the  final  fixing  of  the  assessment.** 


Texas.  Texas  Bitulithic  Co.  v. 
Abilene  Street  Ey.  Co.  (Tex.  Civ. 
App.),  166  S.  W.  433;  Gallahar  v. 
Whitley  (Tex.  Civ.  App.),  190  S. 
W.   757. 

Utah.  Jones  v.  Poulger,  146 
Utah  419,  150  Pae.  933. 

Washington.  Spokane  v.  Pitts- 
burg Land  &  Imp.  Co.,  73  Wash. 
693,  132  Pae.  633;  Trimble  v. 
Seattle,  93  Wash.  472,  161  Pae. 
381. 

To  validate  notice  of  hearing 
must  be  given,  when  required.  Mt. 
Carmel  v.  Risley,  263  111.  299,  104 
N.  E.  1035;  People  ex  rel.  v. 
Smith,  216  N.  Y.  95,  110  N.  E. 
174,  reversing  152  N.  Y.  S.  295, 
166  App.  Div.  406;  Haggart  v. 
Alton,  29  S.  D.  509,  137  N.  W. 
372. 

Notice  to  property  owner  is  man- 
datory.    Haggart  v.  Alton,   29   S. 

D.  509,  137  N.  W.  372. 
Connection     with     water     mains 

may  be  made  at  expense  of  prop- 
erty, prior  to  permanent  improve- 
ment of  street;  by  notice  to  own- 
ers to  make,  and  in  event  of  de- 
fault, by  the  ctiy  and  assess  cost 
thereof  against  property  in  a  sum- 
mary manner.  Held,  valid  as  this 
is  an  exercise  of  the  police  power. 
Angola  V.   Croxton   (Ind.),  112  N. 

E.  385. 

Cost  of  extending  water  system 
by  assessments  which  become  a  Uen 
on  the  property.  Sending  bill  is 
not  a  prerequisite  to  filing  a  lien. 
Philadelphia  v.  Price,  62  Pa.  Super. 
Ct.  557. 

Where  notice  as  to  all  steps 
have  been  given,  failure  to  give 
of  the  apportionment  of  the  assess- 


ments into  installments,  as  re- 
quired, held  not  substantial  error. 
Young  V.  Wenz,  218  N.  Y.  329,  113 
N.  E.  334,  157  N.  Y.  S.  1151,  166 
App.  Div.  937. 

Presumption  that  notice  was 
given  as  required,  arises  on  appeal 
in  the  absence  of  anything  to  the 
contrary.  Katsch  v.  New  Haven,  86 
Conn.  326,  85  Atl.  523. 

Notice  of  issuance  of  tax  bill; 
description  of  property  is  suffi- 
cient if  it  can  be  identified.  Schnei- 
der Granite  Co.  v.  Gast  Eealty  & 
Inv.  Co.,  259  Mo.  153,  168  S.  W. 
687. 

Notice  and  hearing  after  the 
making  up  of  the  assessment  rolls 
is  sufficient,  though  no  notice  was 
given  of  the  resolution  for  the 
improvement.  Millikau  v.  Crail, 
177  Ind.  426,  98' N.  B.  291. 

Notice  and  hearing  to  the  prop- 
erty owner  sometime  before  the 
assessment  becomes  final  is  a  con- 
stitutional right.  "The  general 
rule  is  that  an  assessment  made 
without  such  notice  and  opportu- 
nity for  a  hearing  is  a  taking  of 
property  without  due  process  of 
law,  and  an  invasion  of  constitu- 
tional rights."  Millikan  v.  Crail, 
177  Ind.  426,  98  N.  E.  291. 

64 "It  is  important  not  to  be- 
come confused  with  regard  to  just 
what  is  required  in  order  to  con- 
stitute, or  rather  to  meet  the  re- 
quirement of  due  process  of  law. 
'A  careful  reading  of  the  terse, 
yet  comprehensive  statement  we 
have  copied  from  McQuillin  makes 
the  matter  quite  clear.'  The  es- 
sential requirement  is  that  prop- 
erty owners  must  be  given  notice 
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[§  2074 


Failure  to  provide  for  such  notice  and  hearing  renders 
the  law  unconstitutional,  as  it  is  taking  property  without 
due  process  of  law.** 

Eelating  to  notice  the  questions  usually  arising  are, 
Whether  notice  to  landowners  of  the  time  and  place  fixed 
for  the  hearing  was  given  as  the  applicable  law  required? 
Whether  the  notice  was  issued^by  the  authority  and  in 
form  and  substances  as  prescribed?  ** 
'  Whether  it  was  given  in  the  mode  provided?  " 

Whether  the  one  who  raised  the  issue  may  do  so 
legally?    Whether  there  has  been  a  waiver  of  notice? 

§  2075.    Sufficiency  of  notice." 

§  2076.    Service  of  notice — ^publication." 

Actual  personal  service  of  notice  is  not  required,  since 
constructive  service,  as  by  mail,  by  posting  or  by  publica- 


and  an  opportunity  to  be  heard  and 
to  test  the  validity  and  fairness 
of  the  assessment."  Branting  v. 
Salt  Lake  City,  47  Utah  296,  302, 
153  Pac.  995,  998,  quoting  with 
approval  most  of  §  2074,  vol.  5, 
ante. 

"A  valid  assessment  was  impos- 
sible without  notice  and  opportu- 
nity to  be  heard  to  the  landowner 
or  their  full  equivalent  in  an  op- 
portuaity  to  be  fully  and  effective- 
ly heard  at  some  stage  of  the  as- 
sessment proceedings  prior  to  the 
final  fixing  of  the  assessment." 
West  Hartford  v.  Coleman,  88 
Conn.  78,  89  Atl.  1120,  following 
Manners  v.  Waterbury,  86  Conn. 
573,  86  Atl.  14;  Londoner  v.  Den- 
ver, 210  U.  S.  373,  385,  28  Sup. 
Ct.  708,  52  L.  ed.  1103. 

85  Failure  to  provide  notice,  etc., 
renders  law  unconstitutional,  al- 
though court  may  review  proceed- 
ing on  the  record.  Bouslog  v.  Gulf- 
port,  112  Miss.  184,  72  So.  896. 


«6  Section  2075,  post. 

87  Section  2076,  po»t. 

88  Pierce  v.  Huntsville,  185  Ala. 
490,  64  So.  301;  Monroe  v.  Pear- 
son, 176  Iowa  283,  157  N.  W. 
849. 

Although  notice  does  not  con- 
form to  legal  requirements,  if  the 
parties  appear  at  the  hearing,  it 
is  not  important.  Bedding  v.  Spo- 
kane, 81  Wash.  262,  142  Pac.  664. 

As  law  specifies.  People  ex  rel. 
V.  Smith,  216  N.  Y.  95,  110  N.  B. 
174,  reversing  152  N.  Y.  S.  295, 
166  App.  Div.  406. 

89  Langstaff  v.  Durant,  111  Miss. 
818,  72  So.  681;  Pierce  v.  Hunts- 
ville, 185  Ala.  490,  64  So.  301. 

M'otice  to  cbiirch  bdsliop  as 
trustee,  held  insufficient  under  a 
law  reciting  that  notice  should  "be 
given  to  all  parties  »  •  •  ^p. 
on  whom  assessments  for  benefits 
are  made,"  since  the  bishop  was 
a  mere  "passive  depository  of  the 
legal  title,"  and  the  real  owners 


§  2076] 


Notice:  Service. 


7885 


tion,  satisfies  all  constitutional  requirements  of  due  proc- 
ess of  law.®' 

Constructive  service  by  publication  to  non-resident 
owners  of  the  bearing  of  benefits  to  be  assessed  against 
property  to  pay  for  public  improvements  are  uniformly 
sustained.  The  validity  of  such  notice  is  largely  deter- 
mined by  the  particular  facts  in  each  case.*^ 


were  not  thus  notified.  Carrick 
Borough  V.  Canevin,  243  Pa.  283, 
90  Atl.  147. 

60  Carstens  &  Earles  v.  Seattle, 
84  Wash.  88,  146  Pae.  381,  385, 
following  Bauman  v.  Ross,  167  U. 
S.  548,  590,  17  Sup.  Ct.  966,  42 
L.  ed.  270,  288. 

If  the  statute  was  complied  with, 
it  did  not  affect  the  jurisdiction 
of  the  court  that  the  notice  was 
not  received  or  seen  by  the  prop- 
erty owner.  Napieralski  v.  West 
Chicago  Park  Comrs.,  260  111.  628, 
103  N.  E.  547,  549,  approving  Peo- 
ple V.  Illinois  Central  B.  B.  Co., 
213  111.  367,  72  N.  E.  1069. 

Publication.  Huntsville  v.  Guden- 
rath,  194  Ala.  568,  69  So.  629; 
Tilton  V.  Decker,  171  Cal.  731,  154 
Pac.  860. 

What  newspaper.  Boas  v.  Coats, 
114  Ark.  23,  169  S.  W.  312. 

In  newspaper  controlled  by  one 
of  the  commissioners  who  assessed 
property,  held  valid.  Pierce  v. 
Huntsville,  185  Ala.  490,  64  So.  301. 

' '  Statutes  authorizing ,  substitute 
service  are  always  strictly  con- 
strued. A  notice  as  good  as,  or 
equivalent  to,  the  one  required  by 
the  statute  will  not  do.  The  very 
notice  which  the  law  prescribes 
must  be  given."  St.  Louis  v.  Bell 
Place  Realty  Co.,  259  Mo.  126,  168 
S.   W,    721,   724. 

If  insuf&cient  to  impart  knowl- 


edge of  assessment  to  property 
owner  it  is  void.  Paris  v.  Bray 
(Tex.   Civ.  App.),   142  S.  W.  927. 

Publication;  proof  of.  Molina  v. 
Chicago,  B.  &  Q.  B.  Co.,  262  111. 
52,  104  N.  E.  204. 

61  Under  a  statute  providing  that 
notice  to  land  owners  "shall  be 
published  in  four  issues  of  some 
weekly  newspaper  published  in  the 
county,  the  last  insertion  to  be 
before  the  day  set  for  hearing," 
a  notice  is  sufficient  if  the  last 
publication  is  made  before  the  pro- 
ceedings are  had,  and  a  notice  so 
published  is  not  the  taking  of  prop- 
erty without  "due  process  of  law," 
in  violation  of  either  the  federal 
or  state  constitution  as  to  a  non- 
resident land  owner,  although  he 
resided  so  far  away  from  the  seat 
of  the  court  that  the  notice  could 
not  reach  him  in  time  to  be  effec- 
tive. State  ex  rel.  v.  Blair,  245 
Mo.  680,  688,  691,  151  S.W.  148, 
distinguishing  Boiler  v.  Holly,  176 
U.  S.  398. 

When  the  law  requires  the  notice 
to  be  published  a  named  time  be- 
fore the  legal  proceedings  are  to 
occur,  the  usual  rule  is  that  it  is 
sufficient  if  the  last  insertion  of 
the  notice  appears  prior  to  such 
proceedings.  Fry  v.  Bidwell,  74 
111.  381;  Harper  v.  Ely,  56  111.  179; 
Nishnabota  Drainage  District  v. 
Campbell,  154  Mo.  151,  159;   Ger- 
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§  2077.    Hearing  on  proposed  assessment.^^ 

"It  has  always  been  the  general  rule  in  this  country, 
in  every  system  of  assessment  and  taxation,  to  give  the 


man  Bank  v.  Stumpf,  73  Mo.  311, 
314. 

Publication  of  notice  of  assess- 
ments in  drainage  district,  held  not 
void  as  to  a  nonresident  owner 
simply  because  he  was  not  named 
therein  when  from  an  examination 
of  the  county  records  his  name 
could  have  been  learned,^  as  stat- 
ute involved  did  not  so  require. 
State  ex  rel.  v.  Blair,  245  Mo.  680, 
691,    151   S.   W.    148. 

Nor  is  such  notice  void  because 
of  a  slight  variation  in  the  title 
of  the  newspaper  in  which  the 
notice  was  directed  by  the  court  to 
be  published.  State  ex  rel.  -v.  Blair, 
245  Mo.  680,  694,  151  S.  W.  148. 

62  Seattle  v.  McElwein,  75  Wash. 
375,  134  Pae.  1089. 

Award  of  arbitrators,  made  with- 
out notice  of  hearing  and  hearing 
in  the  absence  of  waiver  by  the 
parties  claiming  to  be  aggrieved 
is  a  nullity.  Auburn  v.  Paul,-  113 
Me.  207,  93  Atl.  289,  110  Me.  1«2, 
195-197,  85  Atl.  571. 

"The  right  to  be  heard  in  a  case 
of  this  kind  is  a  sacred  right,  older 
than  our,  written  constitutions,  and 
the  preservation  of  which  is  sim- 
ply further  and  permanently  guar- 
anteed by  these  well-known  pro- 
visions of  our  federal  and  state 
constitutions.  The  decisions  of  all 
the  courts  of  the  land  conspire  to 
safeguard  this  as  one  of  the  pri- 
mary and  fundamental  rights  of 
freemen."  Bouslog  v.  Gulfport, 
112  Miss.  184,  72  So^  896,  898. 

"Every  property  owner  is  en- 
titled to  a  hearing  before  his  prop- 


erty is  charged  with  a  tax  or  spe- 
cial assessment,  but  he  is  not  en- 
titled to  more  than  one  hearing 
bafore  a  tribunal  having  jurisdic- 
tion to  decide  upon  any  objection 
he  may  have  to  the  tax  or  assess- 
ment." Napieralski  v.  West  Chi- 
cago Park  Comrs.,  260  111.  628,  103 
N.   E.  547. 

"Due  process  of  law  does  not 
require  that  one  liable  to  assess- 
ment for  benefits  should  have  an 
opportunity  to  be  heard  on  the 
question  whether  the  public  good 
requires  the  improvement  in- 
volved, since  no  property  is  to 
be  taken,  but  only  a  foundation 
laid  for  the  exercise  of  a  particu- 
lar right  of  taxation."  Corliss  v.  / 
Eiehford,  85  Vt.  85,  81  Atl.  234. 

A  hearing  which  is  but  an  in- 
cident or  step  in  the  determina- 
tion by  the  municipal  authorities 
of  the  advisability  of  instituting 
proceedings  to  acquire  title  to 
carry  out  a  proposed  improvement, 
and  which  was  not  intended  by 
the  law  as  the  formal  hearing  and 
notice  preliminary  and  essential  to 
the  taking  of  private  property  for 
public  purposes  under  the  guise  of 
an  assessment  and  tax,  is  not  the 
hearing  meant  in  the  Constitution, 
where  the  same  law  makes  pro- 
vision for  hearing  as  the  proceed- 
ings advance.  Ee  Sewer  in  Kissel 
Ave.,  143  N.  T.  S.  467,  81  Mise. 
Rep.  541. 

It  is  reasonable  to  require  the 
property  owner,  in  the  absence  of 
some  sufficient  excuse,  to  appear 
personally  at  the, hearing  for  ex- 
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person  to  be  assessed  an  opportunity  to  be  heard  at  some 
stage  of  the  proceeding.  That  'due  process  of  law'  re- 
quires "this  has  been  uniformly  recognized. "  ^^ 

§  2078.    Time  for  making  assessment.®* 


amination.  Be  Lawrence  Street, 
New  York  City,  136  N.  T.  S.  845. 

' '  Regular  session, "  "  regular 
meeting,"  "next  regular  term" 
of  county  court,  to  consider  assess- 
ment of  benefits  in  drainage  dis- 
trict under  particular  statute,  con- 
strued. State  ex  rel.  v.  Blair,  245 
Mo.  680,  696,  151  S.  W.  148. 

Where  a  charter  gives  the  prop- 
erty owner  affected  by  the  pro- 
posed assessment  the  right  to  make 
objections  to  the  apportionment 
in  writing  to  the  council  within  a 
named  time  after  publication  of 
notice  of  such  apportionment  and 
requires  any  sunt  objections  to  be 
heard  and  determined  by  the  coun- 
cil pursuant  to  the  notice  prior 
to  the  passage  of  any  ordinance 
assessing  the  cost  of  the  improve- 
ment against  the  property  bene- 
fited, a  hearing  or  an  opportunity 
to  be  heard  is  absolutely  essential. 
Irelan  v.  Portland  (Ore.  1919), 
179  Pac.  286,  289. 

63  Ee  Sewer  in  Kissel  Ave.,  143 
N.  Y.  S.  467,  81  Misc.  Eep.  541. 

Whether  there  was  due  process 
of  law  depends  upon  whether  the 
owners  of  property  affected  by  the 
assessment  had  an  opportunity, 
after  due  notice,  to  be  heard  be- 
fore the  assessors.  The  law  gives 
this  right  to  a  hearing,  and  the 
only  question  here  is  as  to  whether 
due  notice  to  the  property  owners 
whose  lands  were  to  be  affected  is 
given  by  a  published  notice  that 


is  not  directed  to  anyone,  does  not 
describe  any  property,  except  that 
taken  for  park  purposes,  and  in 
no  other  way  indicates  upon  what 
property  or  district  the  assessment 
may  be  spread.  That  notice  was 
not  personally  served  is  immate- 
rial. Constructive  service  by  pub- 
lication was  sufficient;  Ee  River- 
side Park,  119  Minn.  334,  138  N. 
W.  426. 

64  Pierce  v.  Huntsville,  185  Ala. 
490,  64  So.  301;  Cherry  v.  Bow- 
man, 106  Ark.  39,  152  S.  W.  133; 
Hayne  v.  San  Francisco,  174  Cal. 
185,  162  Pac.  625;  Hester  v.  Col- 
lector of  Brockton,  217  Mass.  422, 
105  N.  E.   631. 

The  law  disclosed  no  limitation 
of  time  within  which  the  assess- 
ment must  be  made;  held,  whether 
such  limitation  be  made,  and  its 
extent,  if  made,  are  wholly  mat- 
ters for  legislative  action,  and  the 
legislature  having  failed  to  fix  a 
limit,  the  court  is  without  power 
to  impose  one.  Auburn  v.  Paul, 
113  Me.  207,  93  Atl.  289. 

Assessment  to  be  made  before 
ordering  the  work'.  Burnham  v. 
Milwaukee,  155  Wis.  90,  143  N.  W. 
1067,  1069. 

Allowed  prior  to  acquisition  of 
title  to  street  by  city.  Gill  v.  Ca- 
hill   (Md.  1919),  105  Atl.  747. 

When  limitation  begins  to  run. 
Jewett  V.  Medford  (Mass.  1919), 
123  N.  E.  347. 
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§  2079.    Same— with  reference  to  completion  of  improve- 
ment.*' 


66 


§  2080.    Levy  of  assessment.' 

§  2081.    Mode  of  assessment. 

The  applicable  law  usually  prescribes  the  mode  of  as- 
sessment, which,  of  course,  must  be  followed  substan- 
tially,*'' but  if  no  mode  is  specified,  it  may  be  defined  by 


65  Goodholm  &  Sparrow  Inv.  Co. 
V.  Cleveland-Trinidad  Paving  Co. 
(Okla.),  150  Pae.  109. 

Assessment  prior  to  completion 
of  work,  held  without  jurisdiction. 
Pierce  v.  Huntsville,  185  Ala.  490, 
64  So.  301. 

Any  time  after  the  completion 
of  thei  improvement.  Phipps  v. 
Medford,  81  Ore.  119,  156  Pac.  787. 

Prior  to  completion  and  accept- 
ance of  improvement.  Goodholm 
&  Sparrow  Inv.  Co.  v.  Cleveland- 
Trinidad  Paving  Co.  (Okla.),  150 
,  Pac.  109. 

Held,  under  particular  law,  that 
the  levy  for  a  sidewalk  could  not 
be  made  after  the  walk  had  been 
built.  People  ex  rel.  v.  Gray,  256 
111.  479,  100  N.  E.  171.      ( 

Sidewalk  must  be  completed  be- 
fore the  entire  cost  thereof  can  be 
apportioned  to  the  lots  according 
to  their  frontage.  People  v.  Law- 
son,  285  111.  382,  120  N.  E.  814. 

Statute  may  authorize  for  im- 
provements completed  within  six 
years  prior  to  passage.  Campbell 
V.  Haven,  211  Mass.  121,  97  N.  E. 
611,  following  Warren  v.  Street 
Comrs.,  187  Mass.  290,  72  N.  E. 
1022. 

66  California.  Barber  Asphalt 
Paving  Co.  v.  Costa,  171  Cal.  138, 

,  152  Pac.  296. 

Illinois.     Lincoln   v.  , Chicago   & 


A.  B.  Co.,  262  111.  11,  104  N.  B. 
277. 

New  York.  People  ex  rel.  v. 
Hart,  132  N.  T.  S.  827,  75  Misc. 
Bep.  137. 

Oklahoma.  Flanagan  v.  Tulsa, 
55  Okla.  638,  155  Pac.  542. 

S.  Dakota.  Wood  v.  Hurley,  29 
S.  D.  269,  136  N.  W.  107. 

Washington.  Triangle  Traders 
V.  Bremerton,  89  Wash.  214,  154 
Pac.  193;  Be  Shilshole  Ave.,  94 
Wash.  583,  162  Pac.  1010.- 

Description  of  property.  Georgia 
By.  &  El.  Co.  V.  Atlanta,  144  Ga. 
722,  87  S.  E.  1058;  Cicero  v.  Chi- 
cago, B.  &  Q.  E.  Co.,  270  111.  606, 
110,  N.   E.   811. 

67  Calif.ornia.  Baisch  v.  Begents 
of  University  (Cal.  App.),  174  Pac. 
943. 

Iowa.  Monroe  v.  Pearson,  176 
Iowa  283,  157  N.  W.  849;  North- 
ern Light  Lodge  v.  Monona,  180 
Iowa  62,  161  N.  W.  78. 

Montana.  Mansur  v.  Poison,  45 
Mont.  585,  125  Pac.  1002. 

New  York.  Be  Pugsley  Ave., 
New  York  City,  218  N.  Y.  234,  112 
N.  E.  918,  reversing  155  N.  Y.  S. 
605,  169  App.  Div.  564. 

New  Jersey.  Bradley  v.  Asbnry 
Park,  87  N.  J.  L.  293,  93  Atl.  712. 

Oregon.  Hochfeld  v.  Portland, 
72  Ore.  190,  142  Pac.  824. 

United   States.     Abbot    v.    Mil- 
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the  municipality,  generally  by  ordinance,  consistent  with 
the  law,  authorizing  the  imposition  of  the  burden  on  prop- 
erty benefited  by  the  improvement.®' 

§  2082.    Same — ^land  in  bulk  or  separate  lots  or  parcels."^ 

Usually  each  lot,  piece  or  parcel  of  land  should  be  as- 


waukee,  236  Fed.  671,  150  C.  C. 
A.  3. 

City  may  decide  under  some  laws 
which  of  two  methods  it  will  adopt, 
but  the  method  adopted  must  be 
followed.  Tapp  v.  Johnson,  174 
Ky.  532,  192  S.  W.  504. 

Blocks  by  block  rule.  Be  Spuy- 
ten  Duyvil  Eoad,  New  York  City, 
150  ^N.  Y.  S.  405. 

Each  parcel  of  land  should  be 
assessed  proportionately  to  the 
benefits  received  without  regard  to 
the  block  by  block  rule.  Be  Blon- 
dell  Ave.,  New  York  City,  150  N. 
Y.  S.  403. 

"Ordinarily  where  lands  for  a 
new  street  are  to  be  acquired,  it 
has  been  deemed  entirely  equitable 
to  assess  the  lands  in  each  block 
the  entire  amount  awarded  for 
laud  acquired  in  that  block,  thus 
requiring  the  lands  in  each  block 
to  bear  the  cost  of  acquiring  land 
for  the  street  in  that  block  *  •  • 
But  it  has  been  recognized  that 
it  would  not  be  equitable  to  apply 
that  rule  in  all  cases,  and  the 
courts  have  often  disapproved  a 
rule  of  assessment  by  the  block 
to  block  system,  or  according  to 
frontage,  where  the  application 
thereof  manifestly  would  not  be 
equitable  or  just.  •  •  •  Mani- 
festly the  block  to  block  rule 
would  be  equitable  and  just  where 
the  blocks  are  substantially  of  the 
same  width,   and  new   corner  lots 


"are  created,  and  interior  land  is 
given  a  new  frontage,  and  in  other 
cases  doubtless  it  would  be  just 
and  equitable  to  apply  the  block 
to  block  rule  in  part."  Be  St. 
Baymond  Ave.,  New  York  City, 
162  N.  Y.  8.  185,  188,  189,  175 
App.  Div.  518. 

88  City  to  define  mode  by  gen- 
eral ordinance,  consistent  with  ap- 
plicable law.  Great  Northern  Ey. 
Co.  V.  Leavenworth,  81  Wash.  511, 
142  Pac.  1155. 

69  Lot.  Council  may  determine 
what  constitutes  a  lot  or  part 
thereof.  Lapp  v.  Marshfield,  72 
Ore.  573,  144  Pac.  83;  Lapp  v. 
Marshfield,  72  Ore.  573,  144  Pac. 
83,  citing  §  2082,  vol.  5,  ante. 

Square.  Koop  v.  Henry  Bickel 
Co.,  168  Ky.  496,  182  S.  W.  617. 

Block.  Larson  v.  Ottawa,  101 
Kan.  422,  166  Pac.  565. 

"Lot,  piece  or  parcel."  Okla- 
homa By  Co.  V.  Severns  Paving 
Co.   (Okla.),  170  Pac.  216. 

Platted  blocks  control.  Flana- 
gan V.  Tulsa,  55  Okla.  638,  155  Pac. 
542. 

A  block  is  a  platted  portion  of  a 
city  surrounded  by  streets.  Cra- 
vens V.  Putnam,  101  Kan.  161,  165 
Pac.  801. 

One  tracftv  Although  land  is 
platted  into  blocks  and  lots,  if 
streets  have  not  been  dedicated, 
for  sewer  improvements,  it  must  be 
assessed  as  one  tract,  irrespective 
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sessed  separately."*  At  least,  many  judicial  decisions 
announce  this  as  the  prevailing  rule,  and  laws  generally 
so  require.'^ 

However,  land  owned  by  one  person  which  is  divided 
but  used  as  a  single  piece,  it  has  been  held,  may  be  as- 
sessed as  an  entire  piece  instead,  of  as  several  lots,  where 
all  the  property  abuts  on  the  street  improved  ™  especially 
where  the  law  does  not  specify  separate  assessments  on 
each  lot.'* 

A  fortiori  two  lots  used  as  one  tract,  owned  by  one  per- 
son may  be  assessed  as  one.'* 

In  the  absence  of  a  requirement  that  assessments  shall 
be  levied  against  each  lot  separately,  it  is  frequently  held 
that  they  may  be  levied  in  gross  upon  several  lots  of  the 
same  owner.'* 


of  the  plat.  Boatmen's  Bank  v. 
Semple  Place  Realty  Co.  (Mo.  App. 
1919),  213  S.  W.  900. 

TOSmitli  V.  Jefferson,  75  Ore. 
179,  146  Pac.  809. 

Lump  sum  assessed  against  two 
vacant  lots,  although  owned  by 
one  person,  held  unauthorized. 
Chicago  V.  Lake  Forest  University 
(111.  1920),  127  N.  E.  352. 

71  Made  on  three  lots  collective- 
ly, and  not  separately  on  each  lot, 
as  law  required,  held  void.    Cam-/ 
eron  v.  Pixlee  (Mo.  App.  1919),  96. 

72  Abbot  V.  Milwaukee,  236  Ted. 
671,  676,  150  C.  0.  A.  3. 

A  charter  provision  that  "if  the 
owners  of  property  have  disre- 
garded the  lines  of  lots  as  platted 
and  treated  two  or  more  lots  or 
fractions  thereof  as  one  lot,  then 
the  whole  parcel  of  ground  or  lots 
so  treated  shall  be  regarded  as  a 
lot"  for  the  purpose  of  benefit  as- 
sessments, when  construed  in  con- 
nection with  another  charter  pro- 
vision requiring  that  when  a  strept 
is  improved  a  line  shall  be  drawn 


through  the  middle  of  the  blocks 
on  either  side  of  such  street  and 
tax  bills  issued  against  the  prop- 
erty within  such  lines,  has  been 
held  to  mean  that  such  lots  of 
these  persons  as  front  on  the 
street  to  be  improved,  bounded  on 
that  side  by  a  street  and  on  the^ 
other  by  a  line  drawn  midway 
through  the  block,  which  have  been 
fenced  or  improved  as  one  lot, 
should  be  treated  as  one  lot,  but 
the  tax  bill  cannot  be  levied 
against  the  lot  that  fronts  on  the 
parallel  street.  State  ex  rel.  v. 
St.  Louis,  234  Mo.  110,  114.115, 135 
S.  W.  928. 

73  Werninger  v.  Stephenson,  82 
W.  Va.  367,  95  S.  B.  1035;  Eager 
V.  Melton,  66  W.  Va.  62,  73,  66  S. 
E.  13. 

74  Mound  City  v.  Melvin  (Mo. 
App.),  205  S.  W.  254. 

76  Anderson  v.  Oeala,  67  Fla. 
204,  64  So.  779. 

"Benefits  cannot  properly  be 
assessed  in  gross  on  several  tracts. 
*     *     *     Where  several  lots,  how- 
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On  the  other  hand,  it  has  been  held  that  an  assessment 
levied  against  several  lots  although  owned  by  one  person 
en  masse,  instead  of  being  apportioned  against  them  sev- 
erally, is  void.'® 

A  single  assessment  against  one  lot  owned  by  two  per- 
sons in  common  does  not  violate  the  rule  that  each  tract 
or  lot  must  be  assessed  separately.'''' 

Where  two  streets  bounding  on  a  corner  lot  are  im- 
proved, such  lot  may  be  assessed  for  each  improvement.''' 

§  2083.    Same — division  of  improvements  into  parts.'" 

§  2084.    Same — ^two  or  more  improvements  in  one  assess- 
ment.*" 

§2086.    Same — personal   assessment   against    landown- 
ers.'^ 


ever,  are  owned  and  improved  as 
one  parcel,  and  where  the  roll 
shows  such  an  assessment,  in  the 
absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  the 
property  was  properly  treated  as 
one  parcel."  Des  Plaines  v.  Win- 
kelman,  270  HI.  149,  110  N.  E.  417, 
420;  Ottis  v.  Sullivan,  219  111.  365, 
76  N.  B.  487. 

Strip  of  land  fronting  on  the 
improvement  owned  by  one  person, 
not  platted,  with  cottages  and  di- 
vision fences  thereon  may  be 
treated  as  one  lot.  Fischer  v.  Cov- 
ington, 155  Ky.  290,  159  S.  W.  941. 

Tax  bills  for  district  sewer  may 
be  issued  against  entire  grounds 
of  cemetery  association,  and  not 
against  the  separate  lots  therein. 
MuUins  V.  Mt.  St.  Mary's  Ceme- 
tery Ass  'n,  259  Mo.  142,  168  8.  W. 
685. 

76  Clark  V.  Martin,  182  Iowa  811, 
816,  166  N.  W.  276. 

77  Cushman  v.  Warren-Scharf  As- 


phalt   Paving    Co.,    220    Fed.  .  857, 
863,  135  C.  C.  A.  289. 

78 ' '  We  are  of  the  opinion  that 
it  was  competent  for  the  council  to 
say  that  this  entire  parcel  was 
benefited  by  both  improvements, 
and  to  assess  it  for  each,  provided 
it  did  not  impose  a  greater  bur- 
den than  the  statute  permits,  and 
it  follows  that  the  lot  may  be  in 
two  assessing  districts."  Williams 
V.  Johnsons'  Estate,  177  Mich.  500, 
143  N.  W.  627,  630. 

79  "Corporate  authorities."  Boo- 
teu  V.  Pinson,  77  W.  Va.  412,  89 
S.  E.  985,  L.  E.  A.  1917A,  1244. 

80  McQueen  v.  Van  Duesen,  189 
Mo.  App.  492,  176  S.  W.  1057; 
Whitaker  v.  Dumont  Borough,  90 
N.  J.  L.  383,  101  Atl.  561. 

81  Not  authorized.  East  St. 
Louis  V.  Vogel,  276  111.  490,  114  N. 
E.  941,  946;  Guaranteed.  State 
Bank  v.  D'Yarmett  (Okla.),  169 
Pac.  639;  Bidder  v.  Lewis,  139  La. 
903,  72  So.  447. 


7892 


Municipal  Coepoeations. 


[§  2087 


§  2087.    Apportionment  of  assessments.'* 

"There  is  a  manifest  distinction  between  an  apportion- 
ment by  the  legislature  and  an  assessment  made  by  munic- 
ipal authorities."  '* 

While  municipal  authorities  usually  have  a  wide  dis- 
cretion in  the  apportionment  of  assessments,  it  is  never- 
theless true  that  the  method,  prescribed  by  law  must  be 
strictly  followed.'* 


The  legislature  "did  not  have 
the  power  to  impose  a  personal 
liability  on  the  abutting  property 
owner."  Morgan  v.  Figg,  162  Ky. 
5,  171  S.  W.  416. 

A  charter  provision  making  an 
assessment  a  personal  liability, 
even  if  unconstitutional,  would 
only  vitiate  the  charter  to  that  ex- 
tent and  no  further.  Parker  v. 
Head  Eiver,  81  Or.  707,  160  Pae. 
1158. 

"Nor  was  it  beyond  legislative 
authority  to  make  the  assessments 
personal  debts  against  the  owners 
of  the  properties  assessed."  Wer- 
ninger  v.  Stephenson,  82  W.  Va. 
367,  95  S.  E.  1035,  1039,  follow- 
ing St.  Mary 's  v.  Loeke,  73  W.  Va. 
30,  80  S.  E.  841. 

See  §  2086,  vol.  5,  ante. 

82  Arkansas.  Moore  v.  Paving 
Improvement  District,  122  Ark. 
326,  183  S.  W.  766. 

Illinois.  Chicago  v."  Hirsehl,  275 
111.  60,  113  N.  E.  899;  Ladd  v.  Chi- 
cago, O.  &  P.  Ey.  Co.,  283  111.  260, 
119  N.  E.  276. 

Kentucky.  Wickliffe  v.  Green- 
ville, 170  Ky.  528,  186  S.  W.  476. 

Mississippi.  Sick  v.  Bay  St. 
Louis,  113  Miss.  175,  74  So.  272. 

New  York.  People  ex  rel.  v. 
Davis,  165  N.  Y.  S.  47,  100  Misc. 
Eep.  334;  Ee  Grandview  Ave.,  165 


N.  Y.  S.  238;  Overton  v.  New  York, 
223  N.  Y.  199,  119  N.  E.  408. 

Oklahoma.  Spitzer  v.  El  Eeno, 
41  Okl.  430,  138  Pac.  797. 

Washington.  Moore  v.  Spokane, 
88  Wash.  203,  152  Pae.  999. 

Cannot  levy  assessment  on  prop- 
erty in  one  district  to  pay  for  pav- 
ing in  another  district.  Celaya  v. 
Brownsville  (Tex.  Civ.  App.),  203 
S.  W.  153,  159. 

Street  opening.  Ee  Second  and 
Third  Streets,  163  N.  Y.  S.  521,  98 
Misc.  Eep.  716;  Ee  Fifty-fourth 
and  Fifty-fifth  Sts.,  162  N.  Y.  S. 
754,  98  Misc.  Eep.  156. 

Widening  street.  Chicago  v. 
Chicago  Eys.  Co.,  282  111.  383,  118 
N.  E.  728. 

Improper  apportionment,  held  an 
irregularity,  subject  to  correction 
on  appeal.  McGinn  v.  Van  Ness 
(Cal.  App.   1919),  181  Pac.  70. 

83  Leser  v.  Wagner,  120  Md.  671, 
87  Atl.  1040,  1043;  Bassett  v. 
Ocean  City,  118  Md.  121,  84  Atl. 
262,  264. 

84  Arkansas.  Hamilton  v.  Board 
of  Improvement,  123  Ark.  327,  185 
S.  W.  440. 

Arizona.  Farmer  v.  Dahl,  19 
Ariz.  395,  171  Pae.  130. 

Georgia.  Kaplan  v.  Macon,  144 
Ga.  97,  86  S.  E.  219. 

Kentucky.  Miller  v.  L.  E.  Figg 
Co.,  175  Ky.  495,  194  S.  W.  566. 


§  2088]  Mode  of  Assessment  :  Benefits. 
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The  law  demands  that  the  assessments  shall  be  dis- 
tributed with  substantial  equality  as  near  as  may  be  over 
all  property  of  like  kind  and  similarly  situated  with  refer- 
ence to  the  subject-matter  of  the  assessment.*^ 

As  tersely  expressed  in  a  Michigan  case,  "Provisions 
of  law  which  make  it  legally  impossible  for  the  assessing 
officer  to  apportion  the  burden  of  such  improvements  ac- 
cording to  benefits  and  with  approximate  equality  are 
said  to  be  arbitrary  exactions  and  not  a  legitimate  exer- 
cise of  legislative  authority. ' '  '^ 


§  2088.    Same — according  to  benefits.*'' 

Judicial  decisions  are  replete  with  the  emphatic  dec- 
laration in  various  forms  that  the  test  in  all  special  as- 


Kansas.  Cravens  v.  Putnam,  101 
Kan.  161,  165  Pae.  801. 

Louisiana.  Crowley  v.  Police 
Jury,  138  La.  488,  70  So.  487. 

Missouri.  Eolla  v.  Schuman,  189 
Mo.  App.  252,  175  S.  W.  241.    ■ 

Massachusetts.  Be  De  Las  Casas, 
227  Mass.  183,  116  N.  E.  222. 

New  York.  Govers  v.  New  Bo- 
ehelle,  159  N.  T.  S.  221,  95  Misc. 
Eep.  352. 

North  Carolina.  Morris  v.  Hen- 
dersonville,  168  N.  C.  400,  84  S.  E. 
260.. 

Washington.  Triangle  Traders  v. 
Bremerton,  89  Wash.  214,  154  Pac. 
193. 

86  Be  Eighth  Ave.,  Northwest, 
77  Wash.  570,  138  Pac.  10,  13; 
§  2021,  ante. 

86  Cote  V.  Highland  Park,  173 
Mich.  201,  139  N.  W.  69. 

See  §2021,  ante;  §2021,  vol.  5, 
ante. 

87  Idaho.  McQueen  v.  Moscow, 
28  Idaho  146,  152  Pac.  799. 

Illinois.  Lincoln  v.  Chicago  & 
A.  E.  Co.,  262  111.  11,  104  N.  E. 
277. 

8  McQ.— 23 


Iowa.  Madison  County  v.  Win- 
terset,  164  Iowa  223,  145  N.  W. 
492. 

Louisiana.  Shreveport  v.  Shreve 
port  Traction  Co.,  134  La.  568,  64 
So.  414. 

Washington.  Be  Shilshole  Ave., 
94  Wash.  583,  162  Pac.  1010;  East 
Hoquiam,  90  Wash.  210,  155  Pae. 
754;  Seattle  v.  Puget  Sound  Trac- 
tion, etc.,  Co.,  91  Wash.  567,  158 
Pac.  252. 

United  States.  Abbot  v.  Mil 
waukee,  236  Fed.  671,  150  C.  C 
A.  3. 

Ignoring  depth  of  property  is  not 
justified.  Benshoof  v.  Iowa  Palls 
175  Iowa  30,  156  N.  W.  898. 

Eeasonableness  for  sewer  con- 
struction on  unplatted  land  used 
for  truck  gardening.  Whitsett  v, 
Carthage,  270  Mo.  269,  193  S.  W 
21. 

When   "land"   and   "property' 
are    used    interchangeably    in    the 
applicable  law  improvements  which 
are   a   part  of   the   realty   are   in- 
cluded   when    determining    special 
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sessment  proceedings  is  that  the  assessment  should  not 
exceed  the  special  benefit  to  the  property." 

"All  property  benefited  must  be  brought  within  the 
range  of  the  assessment."  " 

Future  benefits.    "It  is  well  known  and  generally 


benefits.       Tuscaloosa   v.    Hill,   94 
Ala.  559,  69  So.  598. 

Assessment  by  the  block  by 
block  method.  Re  Spuyten  Duyvil 
Eoad,  New  York  City,  150  N.  T. 
S.  405,  87  Misc.  Rep.  635. 

Opening  street.  Philadelphia  v. 
Conway,  257  Pa.  172,  101  Atl.  472. 

Opening  street;  block  to  block 
rule  usually  applied,  but  where  in- 
equitable it  should  not  be.  Re  St. 
Raymond  Ave.,  New  York  City, 
162  N.  Y.  S.  185,  175  App.  Div. 
518. 

Railroad  property.  New  York 
Bay  R.  Co.  v.  Newark,  82  N.  J. 
L.  591,  83  Atl.  962,  reversing  80 
N.  J.  L.  146,  76  Atl.  327. 

Where  the  construction  of  a 
sidewalk  benefits  property  it  may 
be  assessed,  though  it  may  not 
front  on  the  sidewalk.  Glencoe 
V.  trthe,  253  111.  518,  97  N.  E. 
1057. 

Intersections.  Law  allows  im- 
provement to  include  the  cost  of 
intersections  in  the  general  ac- ' 
count  and  distribute  it  over  the 
abutting  property  in  connection 
with  and  as  a  part  of  the  total 
cost,  according  to  the  benefits  con- 
ferred. The  claim  that  it  cannot 
exceed  the  width  of  the  line  of 
paving  of  which  the  intersections 
are  a  part,  because  otherwise  the 
property  owners  are  compelled  to 
pay  for  a  part  of  the  improvement 
on  intersecting  streets  was  denied. 
Re  Apple,  161  Iowa  314,  142  N.  W. 
1021. 


88  Belleville  v.  Miller,  257  HI. 
244,  100  N.  E.  946. 

Must  be  according  to  benefits. 
Re  Eighth  Ave.,  Northwest,  77 
Wash.  570,  138  Pac.  10. 

Each  parcel  to  be  assessed  pro- 
portionally to  the  benefit  received. 
Re  Blondell  Ave.,  New  York  City, 
150  N.  Y.  S.  403. 

Excess  of  benefits.  Re  Fifth 
Ave.,  80  Wash.  464,  141  Pac.  1035. 

Void  if  in  excess  of  benefits. 
Chicago  V.  Kehilath  Anshe  Mayriv, 
284  HI.  210,  119  N.  E.  905. 

Assessment  cannot  be  greater 
than  the  special  benefit  received. 
Hester  v.  Collector  of  Brockton, 
217  Mass.  422,'  105  N.  E.  631. 

"A  special  assessment  is  only 
justified  by  special  benefits  to  the 
property  assessed,  and  the  law  is 
that  property  cannot  be  specially 
assessed  where  it  will  not  be  bene- 
fited by  the  improvement  unless 
some  other  work  for  which  no  pro- 
vision has  been  made  shall  be 
done  in  the  future."  River  Forest 
V.  Cummings,  261  111.  228,  103  N. 
E.  971,  holding  that  in  opening  a 
street  where  a  building  stood  on 
one  of  the  lots  thus  precluding  the 
use  of  the  street,  in  the  absence 
of  provision  for  its  removal,  ad- 
jacent property  could  not  be  as- 
sessed therefor,  following  Wauke- 
gan  V.  Burnett,  234  HI.  460,  84  N. 
E.  1061,  and  Chicago  v.  Kemp,  240 
111.  56,  88  N.  E.  284,  a  like  ease. 

89  Bradley  v.  Asbury  Park,  87  N. 
J.  L.  293,  93  Atl.  712. 


§  2089]        Mode  of  Assessment  :  Feont  Foot. 
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recognized  that  the  assessment  of  future  benefits  is 
largely  a  matter  of  estimate,  and  to  some  extent  specula- 
tive, depending  chiefly  upon  the  opinions  of  men  of  sound 
judgment  to  determine  what  the  future  benefits  will  prob- 
ably be ;  and  it  is  recognized  that  it  is  impossible  to  find 
an  exact  standard  for  the  measurement  thereof  in  ad- 
vance of  the  improvement  constructed,  and  the  law  does 
not  require  of  the  assessor  the  unattainable."  '" 

§  2089.    Same— by  front  foot." 

It  is  well  settled  that  laws  authorizing  assessments  by 
the  frontage  method,  or  what  is  commonly  known  as  the 


90  Moore  v.  Paving  Improvement 
District,  122  Ark.  326,  183  S.  W. 
766,  768;  St.  Louis  &  S.  F.  E.  Co. 
V.  Ft.  Smith  &  Van  Buren  Bridge 
District,  113  Ark.  493,  168  S.  W. 
1066. 

81  Florida.  Anderson  v.  Ocala, 
67  Fla.  204,  64  So.  775. 

Kentucky.  Vogt  v.  Oakdale,  166 
Ky.  810,  179  S.  W.  1037. 

Missouri.  Frazier  v.  Rookport, 
199  Mo.  App.  80,  202  S.  W.  266; 
Eoekliffe-Gibson  Const.  Co.  v.  Zeil- 
da  Forsee  Inv.  Co.,  179  Mo.  App. 
229,  166  8.  W.  849. 

Massachusetts.  DriscoU  v.  North- 
bridge,  210  Mass.  151,  96  N.  E.  59. 

Michigan.  Cote  v.  Highland 
Park,  173  Mich.  201,  139  N.  W.  69. 

Minnesota.  State  v.  Ely,  129 
Minn.  40,  151  N.  W.  545. 

New  York.  People  ex  rel.  vj 
Hart,  132  N.  T.  S.  827,  75  Misc. 
Eep.  137. 

Oregon.  Smith  v.  Jefferson,  75 
Or.  179,  146  Pac.  809. 

Oklahoma.  Block  v.  Patrick,  35 
Okl.  408,  130  Pac.  588. 

Tennessee.  Memphis  v.  Hill. 
(Tenn.  1919),  208  S.  W.  613,  615- 
617. 


West  Virginia.  Avis  v.  Allen 
(W.  Va.  1919),  99  S.  E.  188. 

For  excavation  and  grading,  ap- 
portionment to  the  various  lots 
along  the  improvement  per  front 
foot  authorized.  Wills  v.  Burbank, 
182  Mo.  App.  68,  167  S.  W.  608. 

Street  paving.  Schuylkill  Haven 
Borough  V.  Trinity  Church,  62  Pa. 
Super.  Ct.  413. 

Sidewalks.  Anderson  v.  Ocala, 
67  Fla.  204,  64  So.  779;  People  v. 
^awson,  285  HI.  382,  120  N.  E.  814. 

Front  foot  method  for  construc- 
tion of  sidewalks,  held  valid. 
Mound  City  v.  Melvin  (Mo.  App.), 
205  S.  W.  254. 

For  sidewalk  construction,  the 
assessment  may  be  made  on  abut- 
ting property  according  to  front- 
age where  it  is  not  shown  that  the 
municipal  authorities  failed  to  as- 
certain or  determine  the  amount 
of  benefits  or  that  they  proceeded 
upon  an  erroneous  principle.  State 
v.  Burnes,  124  Minn.  471,  145  N. 
W.  377. 

Under  certain  statutes  "a  prop- 
er method  of  ascertaining  the 
amount  to  be  charged  against  the 
individual    property    owner,    when 
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front  foot  rule,  are  constitutionally  valid.  They  do  not 
constitute  the  taking  of  private  property  without  due 
process  of  law.'^ 

But  under  a  law  requiring  the  assessments  to  be  made 
according  to  special  benefits,  an  assessment  arbitrarily 
made  on  the  frontage  by  the  square  fo6t  measure  is  in- 
valid. It  "is  fatal  to  the  legality  of  the  assessment  to 
make  a  distribution  of  the  cost  an  a  mathematical  basis 
of  square  yardage  in  front  of  each  lot,  without  regard  to 
its  size,  shape,  depth,  location,  peculiar  conditions,  and 
other  circumstances. ' '  '* 

While  under  such  law  a  special  assessment  made  on  a 
frontage  basis  merely,  without  regard  to  be:wefits,  would 


the  special  improvement  is  the 
construction  or  repair  of  sidewalks, 
is  to  assess  the  property  with  the 
whole  cost  of  the  improvement  im- 
mediately in  front  of  it  and  for 
its  entire  frontage."  Langstaff  v. 
Durant,  111  Miss.  818,  72  So.  236. 

Under  a  law  requiring  assess- 
ment to  be  in  proportion  to  front- 
age, apportioning  cost  of  improve- 
ment in  proportion  to  the  square 
foot  of  sidewalk  in  front  of  each 
lot  void.  City  Securities  Co.  v. 
Harvey,  176  Cal.  682,  169  Pae.  380. 

92  Illinois.  Staunton  v.  Bond, 
281  111.  568,  118  N.  E.  47. 

Missouri.  McQhee  v.  Walsh,  249 
Mo.  266,  283,  155  S.  W.  445. 

New  Mexico.  Eoswell  v.  Bate- 
man,  20  N.  Mex.  77,  146  Pac.  950. 

North  Carolina.  Tarboro  v.  Sta- 
ton,  156  N.  C.  504,  72  S.  E.  577. 

Oregon.  Colby  v.  Medford,  85 
Or.  485,  167  Pac.  487. 

It  is  not  true  that  the  only  con- 
stitutional method  is  to  assess 
strictly  in  accordance  with  bene- 
fits ascertained  to  have  been  con- 
ferred. Eule  applied  to  assess- 
ments for  the  coat  of  a  sidewalk 
improvement.       Whatever   be    the 


theory  on  which  the  validity  of 
such  sidewalk  assessment  is  sus- 
tained, the  rule  affirming  the  va- 
lidity of  such  an  assessment  per 
front  foot  is  firmly  established  in 
this  court.  Hedden  v.  Verona  Bor- 
ough, 82  N.  J.  L.  736,  82  Atl.  880. 

Assessment  of  the  cost  of  a 
sewer  upon  abutting  property  ac- 
cording to  the  frontage  of  each 
parcel  is  not  a  taking  of  private 
property  without  due  process  of 
law  and  contrary  to  the  14th 
amendment  of  the  federal  constitu- 
tion. The  fact  that  the  abutting 
property  is  not  benefited  is  not 
ground  upon  which  to  base  objec- 
tion. Lyon  V.  Hyattaville,  125  Mo. 
306,  93  Atl.  919. 

"The  front-foot  rule  has  been 
sanctioned  for  the  cost  of  paving  a 
street.  In  such  a  case  it  is  not 
likely  that  the  cost  will  exceed  the 
benefit,  and  the  law  does  not  at- 
tempt an  imaginary  exactness  or 
go  beyond  the  reasonable  probabil- 
ity." Gast  Eealty  &  Inv.  Co.  v. 
Schneider  Granite  Co.,  240  U.  S.'' 
55,  58,  36  Sup.  Ot.  2540. 

93  Bradley  v.  Asbury  Park  87 
N.  J.  L.  293,  93  Atl.  712. 
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be  invalid,  the  law  does  not  preclude  the  municipal  au- 
thorities taking  into  consideration  foot  frontage  of  the 
various  lots  as  an  element  in  fixing  the  amount  of  the 
assessment.'* 

If  the  pavement  is  of  uniform  width,  the  assessment  by 
the  front  foot  is  presumptively  equitable,  as  each  owner 
is  required  to  pay  the  same  for  the  same  amount  of  pav- 
ing in  front  of  each  foot  of  his  property.  Where,  how- 
ever, streets  and  sidewalks  improved  vary  in  width,  and 
properties  assessed  therefor  by  the  front  foot  rule  also 
vary  in  width,  a  rigid  adherence  to  this  method  of  appor- 
tionment is  certain  in  many  instances  to  result  in  inequal- 
ities.'* 

Notwithstanding  assessments  on  the  frontage  basis 
have  been  sustained  for  the  improvement  of  street  of 
varying  width.®^ 


94  Belleville  v.  Miller,  257  HI. 
244,  100  N.  E.  946,  citing  Nokomis 
V.  Zepp,  246  111.  159,  92  N.  E.  809. 

95  The  question  arises  does  the 
uniform  front  foot  rule  authorized 
by  statute  contemplate  or  permit 
its  application  in  one  assessment 
district  to  a  plan  of  improvement 
with  varying  widths  of  the  im- 
provement, as  a  sidewalk,  in  dif- 
ferent parts  of  the  district? 
"While  the  cost  of  preparing  the 
highway  for  paving  may  vary 
along  difEerent  parts  of  the  way, 
the  rule  contemplates  that  exact 
equality  cannot  be  reached  in  tax 
cases,  and  approximate  justice  is 
attained  when  each  owner  pays  for 
the  same  kind  of  finished  improve- 
ment in  front  of  his  property  in 
proportion  to  frontage."  "We 
think  the  uniform  foot  front  rule 
contemplates  a  uniform  system  of 
improvement  within  the  assess- 
ment district.  If  the  municipal 
authorities  decide  it  expedient  to 
build  pavements  of  materially  dif- 


ferent width  or  quality  in  differ- 
ent localities  they  could  and 
should  provide  different  assess- 
ment rules,  in  different  assess- 
ment districts  therefor.  We  think 
this  course  is  contemplated  and 
authorized  by  the  statute."  Corby 
V.  Detroit,  180  Mich.  208,  146  N. 
W.  670. 

96  Inequalities  will  not  invali- 
date. Wendt  V.  Tucker  (Ky.  1919), 
216  S.  W.  61. 

Under  some  laws  cost  may  be 
apportioned  to  the  abutting  prop- 
erty according  to  the  front  foot 
without  regard  to  the  fact  that' 
the  paving  is  forty  feet  wide  in 
the  business  blocks  and  only  thirty 
feet  wide  in  the  residence  blocks. 
The  law  does  not  require  the  pav- 
ing to  be  uniform  in  width.  Trim- 
ble V.  Stewart,  168  Mo.  App.  276, 
281,  153  S.  W.  1086. 

"If  the  grading  or  paving  of 
two  streets  may  be  united  in  one 
proceeding  it  is  because  the  prop- 
ertv  on  each  of  the  streets  is  bene- 
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As  applied  to  a  corner  lot  an  assessment  "by  the  foot 
front  of  the  property  bounding  and  abutting  upon  the 
improvement,"  it  is  held,  should  be  for  the  full  frontage 
of  the  lot  abutting  or  bounding  on  the  improvement, 
whether  lengthwise  or  breadthmse.*'' 

§  2090.    Same — superficial  area. 

Laws  providing  for  assessments  by  area  rather  than 
directly  according  to  the  peculiar  benefits  derived  by  the 
abutting  property  are  held  constitutional.'* 


fited  by  the  improvement  of  the 
others.  The  work  as  a  whole  is 
a  benefit  to  all  of  the  property 
to  be  assessed.  The  extent  of  the 
benefit  is  not  measured  by  the 
width  of  the  street,  but  under  the 
statute,  by  the  frontage.  Prop- 
erty fronting  on  a  narrow  street 
may  be  benefited  by  an  improve- 
ment of  the  several  streets  as 
much  as  property  fronting  on  a 
wider  ,  street.  These  are  matters 
to  be  considered  by  the  council 
in  fixing  the  extent  of  the  improve- 
ment, and  its  discretion  is  not  to 
b'e  overthrown  except  upon  a  show- 
ing of  fraud  or  abuse  of  discre- 
tion. The  mere  fact  that  the  streets 
are  of  varying  widths,  which  is  all 
that  appears  here,  is  not  enough 
to  invalidate  the  proceedings." 
Remillard  v.  Blake  &  Bulger  Co., 
169  Cal.  277,  146  Pac.  634. 

97  The  plain  meaning  of  the 
term  "front"  as  employed  in  the 
statute,  is  the  real  and  actual 
frontage,  both  lengthwise  and 
breadthwise.  The  holding  was 
made  disregarding  any  distinction 
as  to  the  technical  meaning  of  the 
terms  "front  or  frontage." 
Youngstown  v.  Fiahel,  89  Ohio  St. 
247,  104  N.  E.  141,  143. 


Corner  lot.  Law  provided  that 
where  there  is  a  corner  lot  the  as- 
sessment can  only  be  made  against 
the  frontage  of  the  lot,  and  where 
there  is  an  improvement  on  the 
side  of  the  property  there  can  only 
be  an  assessment  against  it  when 
it  is  in  excess  of  one  hundred  feet 
in  addition  to  the  assessment  made 
for  such  improvement  along  the 
street  on  which  the  property 
fronts.  Held,  an  assessment  for 
less  than^one  hundred  feet  against 
a  lot  adjoining  a  corner  lot  eould 
be  made,  notwithstanding  both  lots 
are  owned  by  the  same  individual. 
Beale  v.  Takoma  Park,  130  Md. 
297,  100  Atl.  379. 

Intersections.  Hippie  v.  Bates 
County,  223  Fed.  22,  138  0.  C.  A. 
436. 

98Grier  v.  Kramer  (Okl.),  162 
Pac.  490,  following  French  v.  Bar- 
hei  Asphalt  Paving  Co.,  181  TJ.  S. 
324,  21  Sup.  Ct.  625,  45  L.  ed.  879; 
MeGhee  v.  Walsh,  249  Mo.  266,  283, 
155  S.  W.  445;  Ke  Rosedale  Ave., 
New  York  City,  162  N.  Y.  S.  877, 
175  App.'Div.  864;  Ee  Ave.  V, 
Borough  of  Brooklyn,  144  N.  T.  S. 
680;  Robertson  Lumber  Co.  v. 
Grand  Forks,  27  N.  B.  556,  147  N. 
W.  249. 


§  2091]  SuPEBFiciAL  Abea  Assessment.  7899 

In  street  improvements  laws  provide  that  one-fourth 
of  the  whole  cost  of  the  improvement  shall  be  assessed  on 
property  fronting  on  the  improvement  in  proportion  to 
the  frontage,  and  the  balance  of  three-fourths  on  prop- 
erty in  the  assessment  district  to  be  drawn  as  particularly 
stated  in  the  municipal  charter,  or  law  applicable." 

In  original  construction  of  streets  laws  seek  to  equalize 
as  nearly  as  may  be  the  burden  of  the  assessment,  and 
where  the  property  is  laid  off  in  regular  squares  there  is 
little  difficulty  in  so  adjusting  the  assessment  that  the 
burden  may  be  borne  with  approximate  equality  by  all  of 
the  property  owners.  But  when  a  street  is  bounded  on 
one  side  by  a  regular  square  and  on  the  other  side  by  a 
parcel  of  land  in  the  shape  of  a  triangle  formed  by  the 
location  of  two  streets  there  is,  of  course,  more  difficulty 
in  adjusting  fairly  the  assessment.  In  such  case  the  r^le 
of  equality  should  be  observed  as  near  as  may  be,  as 
bisecting  the  triangle  so  as  to  subject  to  the  improvement 
of  the  one  street  one-half  of  it,  leaving  subject  to  the  im- 
provement of  the  other  street  the  other  half.  It  is  ap- 
parent that  if  the  whole  cost  of  such  triangle  should  be 
assessed  for  the  improvement  of  one  street,  it  should  like- 
wise be  assessed  for  the  improvement  of  the  other,  and 
the  result  would  be  that  all  the  property  in  the  triangle 
between  these  two  streets  would  be  burdened  with  a  dou- 
ble assessment.^ 

§2091.    Same — each  lot  for  the  improvement  in  front 
of  it.« 

Widening  street.     Ee  225th  St.,  1  Jochum    v.    Henry   Bickel   Co., 

New  York  City,  134  N.  Y.  S.  926,  146  Ky.  73,  141  S.  W.  1190. 

150  App.  Div.  223.  2  Glencoe  v.  Uthe,  253  111.  518,  97 

Cost     of     sewer     system     valid.  N.  E.  1057;  Carpenter  v.  Hamburg, 

Rogers  v.  Salem,   61  Or.   321,  122  179  Iowa  1168,  162  N.  W.  602. 

Pac.  308.  The  statute  prescribed  that  the 

99 Loth  V.  St.  Louis,  257  Mo.  399,  abutting  owner  shall  pay  "the  en- 

165  S.  W.  1023;  Schneider  Granite  tire   cost     *     *     *     of  the   paving 

Co.  V.  Gast  Realty  &  Inv.  Co.,  269  work  on  the  basis  of  the  respective 

Mo.   561,   191  S.   W.   689;   Granite  frontage    of   the    property    on   the 

Bituminous   Pav.    Co.   v.   Fleming,  sidewalk  or  curbing  to  be  paved  or 

251  Mo.  210,  220,  158  S.  W.  4.  improved."      The    ordinance    pro- 
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§2092.    Same — omission  of  property.' 

The  general  rule  is  that  fraudulent  omission  of  prop- 
erty clearly  liable,  invalidates  the  assessment.  But  as 
the  municipal  authorities  have  a  broad  discretion  in  de- 
termiaing  what  property  is  benefited,  and  hence,  liable  to 
assessment,  the  accidental  omission  to  assess  property 
liable  cannot  be  urged  against  the  validity  of  the  assess- 
ment by  one  whose  assessment  is  not  increased  by  reason 
of  the  omission.* 

Mere  omission  of  property  in  a  sewer  district,  where 
there  was  no  showing  that  such  property  was  specially 
benefited  under  a  law  limiting  assessments  to  property 
so  benefited,  it  was  held  did  not  invalidate  the  assess- 
ment.® 


§  2093.    Same — deduction  of  damages.' 


vided  for  the  construction  of  side- 
walks differing  in  width,  on  certain 
portions  of  a  number  of  streets. 
"Under  such  a  sehemej  each  desig- 
nated portion  must  be  considered 
as  a  paving  unit.  The  work  of  con- 
struction necessitates  in  some 
places  grading,  filling,  excavations, 
retaining  walls,  etc.,  in  addition 
to  the  laying  of  sidewalks.  The 
town  of  Minden  seems  to  have 
charged  the  defendant  with  the  en- 
tire cost  of  the  work  done  in  front 
of  his  lots.  The  entire  cost  of 
the  work  done  on  each  street 
should  have  been  apportioned 
among  the  abutting  owners  accord- 
ing to  the  respective  frontage  of 
their  lot^."  Minden  v.  Glass,  132 
La.  927,  61  So.  874. 

3  Park  not  subject  to  special  as- 
sessment in  benefit  district.  Per- 
kinson  v.  Weber,  251  Mo.  186,  157 
S.  W.   961. 

Omitted  property  may  be  in- 
cluded  on   reassessment.     Triangle 


Traders  v.  Bremerton,  89  Wash. 
214,  154  Pac.  193. 

4  Eobertson  Lumber  Co.  v.  Grand 
Forks,  27  N.  D.  556,  147  N.  W.  249, 
holding  omission  of  certain  lots 
within  the  sewer  district  whether 
fatal  depends  on  the  circum- 
stances. 

6  AumiUer  v.  North  Yakima,  73 
"Wash.  96,  131  Pac.  470. 

6  Maryland  Trust  Co.  v.  Balti- 
more, 125  Md.  40,  93  Atl.  454; 
iSpokane  v.  Onstine^  86  Wash.  4, 
149  Pac.  1;  Inner-Circle  Property 
Co.  V.  Seattle,  69  Wash.  508,  125 
Pac.  970;  Knickerbocker  Co.  v. 
Seattle,  69  Wash.  336,  124  Pac.  920. 

Where  property  adjoins  the  im- 
provement it  becomes  the  snbject 
of  assessment,  and  the  rule  is  that 
in  estimating  both  damages  and 
benefits  the  criterion  is  the  differ- 
ence in  market  value  as  a  whole 
before  and  after  the  changed  con- 
ditions. Philadelphia  v.  Conway, 
257  Pa.  172,  101  Atl.  472,  474. 
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§  2094.    Limitation  of  amount  of  assessment.'' 

Constitutions  usually  contain  no  formal  restrictions  as 
to  the  amount  of  the  assessment.  Express  limitations 
are  common  in  statutes  and  municipal  charters,  as  that 
the  burden  shall  not  exceed  twenty,,*  or  twenty-five,®  or 
fifty  percent  of  the  value  of  the  land  or  property  as- 
sessed," or  one-half  of  the  value  thereof,"  or  (some- 
times) a  certain  percentage  of  the  whole  cost  of  the  im- 
provement less  the  cost  of  intersections.^^ 

The  limitation  may  be  fixed  by  resolution  or  ordinance 
of  the  local  legislative  body." 

The  assessments  cannot  exceed  the  limit  named,^*  nor, 
as  pointed  out  elsewhere  in  this  work,  can  they  exceed 
the  special  benefits  conferred  upon  the  property  charged 
by  the  local  improvement.^* 

The  value  is  usually  estimated  at  the  time  the  levy  is 
made." 


V  Abbot  V.  Milwaukee,  236  Fed. 
671,  150  C.  C.  A.  3;  Sayles  v.  Pitts- 
field  Board  of  Public  Works,  222 
Mass.  93,  109  N.  E.  823. 

Offer  by  property  owners  to 
waive  the  statutory  limitation  not 
accepted  by  the  municipality  does 
not  estop  such  persons  from  claim- 
ing the  legal  limit.  Barley  v.  Des 
Moines,  158  Iowa  747,  138  N.  W. 
853. 

8  White  V.  Loughborough,  125 
Ark.  57,  188  S.  W.  10. 

9  Durst  V.  Des  Moines,  164  Iowa 
82,  145  N.  W.  528;  Hansen  v.  Mis- 
souri Valley,  178  Iowa  859,  60  N. 
W.  340;  Chicago  Great  Western  Ey. 
Co.  V.  Council  Bluffs,  176  Iowa  247, 
157  N.  W.  947;  Grand  Haven 
Basket  Factory  v.  Grand  Haven, 
174  Mich.  279,  140  N.  W.  609. 

lOBay^s  V.  Paintsville,  166  Ky. 
679,  179  S.  W.  623,  L.  E.  A.  1916B, 
1027;  Vogt  V.  Oakdale,  166  Ky. 
810,  179  S.  W.  1037;  Gerlach  v. 
Spokane,   68   Wash.   589,   124  Pac. 


121;  Hapgood  v.  Seattle,  69  Wash. 
497,  125  Pac.  965;  Inner-Circle 
Property  Co.  v.  Seattle,  69  Wash. 
508,  125  Pac.  970;  Beach  v.  Eell- 
ingham,  80  Wash.  287,  141  Pac. 
703. 

11  Re  West  168th  Street,  New 
York  City,  148  N.  T.  S.  299,  86 
Misc.  Rep.  266. 

12  Wolf  V.  Cincinnati,  1  Ohio 
App.  439,  34  Ohio  Cir.  Ct.  R.  247. 

13  Resolution.  Re  Rosedale  Ave., 
New  York  City,  162  N.  Y.  S.  877, 
175  App.  Div.  864. 

Ordinance.  Gainesville  v.  Mc- 
Creary,  66  Pla.  507,  63  So.  914. 

HHaskett  v.  Sulphur  Springs, 
185  lud.  315,  114  N.  B.  33. 

Assessment  in  excess  of  limit, 
of  course,  is  void.  Charlotte  v. 
Brown,  165  N.  C.  435,  81  S.  E.  611. 

16  Sections  2018,  2043,  2044,  ante; 
Carpenter  v.  Hamburg,  179  Iowa 
1168,  162  N.  W.  602. 

18  Hansen  v.  Missouri  Valley,  178 
Iowa  859,  160  N.  W.  34o. 
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The  unit  for  determining  the  limit,  it  has  been  held,  is 
the  entire  assessment  district  or  area,  and  not  the  par- 
ticular lots  or  tracts  composing  the  districts.^' 

That  is,  the  improvement  is  viewed  as  an  entirety,  as 
are  likewise  the  costs  thereof — accordingly,  it  has  been 
held  that  the  assessment  is  not  limited  to  the  actual  cost 
of  the  improvement  in  front  of  the  particular  lot.^' 

Moreover,  the  limitation  is  applicable  to  eacli  distinct 
improvement,  without  reference  to  other  burdens  which 
the  property  may  have  been  compelled  to  bear  for  the 
construction  of  other  improvements.^* 

Thus  where  a  comer  lot  abuts  on  two  streets  which  are 
separately  improved,  the  limit  applies  to  each  improve- 
ment, as  they  can  not  be  considered  one  improvement.*" 

Assessments  or  special  tax  bills  exceeding  the  es- 
timated costs  of  the  improvement  are  not  necessarily  in- 
valid."! 


In  fixing  the  value  the  officer 
may  take  into  consideration  the 
increase  of  value  at  the  date  of 
his  report  and  make  his  assessment 
accordingly.  Be  West  168th  St., 
New  York  City,  148  N.  Y.  S.  299, 
86  Misc.  Rep.  266,  affirmed  in  154 
N.  Y.  S.  1118. 

17 ' '  The  unit  for  determining 
the  50%  limit  is  the  entire  assess- 
ment district,  and  not  the  particu- 
lar lots  or  tracts  composing  the 
district.  These  may  still  be  as- 
sessed to  the  limit  of  their  propor- 
tional benefits,  provided  the  aggre- 
gate shall  not  exceed  50%  of  the 
assessed  valuation  of  the  whole 
district.  *  *  *  The  factor  fix- 
ing the  limit  beyond  which  the 
total  assessments  shall  not  go  is 
50%  of  the  assessed  value  of  all 
the  property  in  the  district.  Obvi- 
ously this  factor  changed  when  the 
district  was  changed.  There  is  in 
the   statute   neither  provision   nor 


implication  that  the  enlargement 
of  the  unit,  the  district;,  shall  not 
enlarge  the  limit  of  the  assess- 
ment. The  necessary  implication 
is  just  the  contrary."  Eggerth  v. 
Spokane,  91  Wash.  221,  157  Pac. 
859. 

18  Carpenter  v.  Hamburg,  179 
Iowa  1168,  162  N.  W.  602. 

Limit  of  20%  does  not  apply  to 
each  separate  piece  of  property 
affected.  White  v.  Loughborough, 
125  Ark.  57,  188  S.  W.  10. 

18  Thus  up  to  limit  for  street,  and 
up  to  limit  for  sewer.  Covington 
V.  Sullivan,  172  Ky.  534,  189  S.  W. 
709. 

20  Durst  V.  Des  Moines,  164  Iowa 
82,  145  N.  W.  528,  532,  distinguish- 
ing Bailey  v.  Des  Moines,  158  Iowa 
747,  138'  N.  W.  853. 

Contra.  Charlotte  v.  Brown,  165 
N.  C.  435,  81  S.  E.  611. 

21  Tax  bills  exceeding  estimated 


§  2095]        Assessments:  Costs  and'Expenses. 
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If  the  law  do.es  not  restrict  the  cost  of  the  improvement 
to  the  estimate  thereof,  nor  declare  that  the  assessments 
or  tax  bills  shall  be  void  in  event  of  inaccuracy  of  the 
estimate,  the  fact  that  the  cost  exceeds  the  estimate  will 
not  invalidate  the  proceeding.  In  such  case  the  estimate 
is  advisory  merely.''^ 

§  2095.    Same — costs  and  expenses  included.^ 


cost  are  not  invalid.  Kelley  v. 
Morton,  179  Mo.  App.  296. 

Estimate  of  costs,  see  §§  1866, 
1910,  ante. 

In  excess  of  estimated  costs,  held 
not  void  as  it  did  not  exceed  bene- 
fits. Vuicent  V.  South  Bend,  83 
Wash.  314,  145  Pac.  452. 

Excess  of  estimated  coat  more 
than  ninety  per  cent,  held  unrea- 
sonable. Parker  v.  Hood  Eiver,  81 
Or.  707,  160  Pac.  1158. 

22 ' '  Unless  the  statute  is  violated 
it  would  be  unjust  to  deprive  the 
contractor  of  the  rewards  of  his 
work  after  he  has  honestly  and 
faithfully  performed  his  contract, 
merely  because  the  advice  given 
the  city's  '  engineer  was  not  ac- 
curate." Kelly  V.  Morton,  179 
Mo.  App.  296,  299,  166  S.  W.  840. 

"The  contractor  had  nothing  to 
do  with  the  estimate;  and  to  say 
he  must  go  unpaid  because  of  a 
mistake  of  the  commissioners  in  a 
matter  over  which  he  had  no  con- 
trol is  manifestly  unjust.  The  law 
contemplates  no  such  result." 
Sheridan  v.  Fleming,  93  Mo.  321, 
325,  55  S.  W.  813. 

23  Ciosts  and  expenses  against 
property.  Hayne  v.  San  Francisco, 
174  Cal.  185,  162  Pac.  625. 

Condemnation.  Spokane  v. 
Kraft,  82  Wash.  238,  144  Pac.  286. 

Work  of  moving  lamp  posts  and 


hydrants  in  widening  a  pavement 
may  be  included  as  items  of  cost. 
People  ex  rel.  v.  Buffalo,  137  N. 
y.  S.  464,  77  Misc.  Eep.  532. 

Cost  of  making,  levying  and  col- 
lecting the  assessment.  Laws  pro- 
vide city  may  in  the  ordinance  for 
the  assessment  provide  that  a  cer- 
tain sum,  not  to  exceed  6%  of  the 
amount  of  the  assessment,  shall  be 
applied  toward  the  payment  of  the 
costs  of  making  and  collecting  the 
same.  Park  Eidge  v.  Wisner,  253 
111.  434,  97  N.  B.  841. 

If  the  ordinance  does  not  con- 
tain the  provision  that  the  amount 
shall  not  exceed  6%  it  is  illegal  as 
to  the  excess  only.  Eiver  Forest 
V.  Cummings,  261  111.  228,  103  N. 
E.  971. 

Maintenance  charge  against  de- 
fective material  ■  or  work  for  a 
period  of  years  may  be  included, 
as  the  evidence  shows  from  ex- 
perience may  be  required,  to  keep 
the  pavement  in  good  condition 
during  the  period  covered.  New- 
berry V.  Detroit,  184  Mich.  188, 
150  N.  W.  838. 

Interest  on  amended  tax  bill  is 
to  be  reckoned  as  of  the  original. 
Boonville  ex  rel.  v.  Stephens,  238 
Mo.  339,  141  S.  W.  1111. 

Interest  allowed  if  not  paid 
within  named  time  after  made. 
Goodholm   &   Sparrow  Inv.   Co.   v. 
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§  2096.    Same— what  may  not  be  included."* 

§2097.    Confirmation,  correction,  revision  and  setting 
aside  of  assessment.''® 

The  final  act  of  confirmation  of  the  assessment,  the 
officers,  board,  tribunal,  or '  court  authorized  to  act 
therein,  and  the  manner  thereof,"^  the  questions  that  may- 
be considered,  and  the  method*  thereof,"'  the  authority  to 

Newberry  v.  Detroit,  184  Mich. 
188,  150  N.  W.  838. 

Extras  and  incidentals.  In  the 
absence  of  charter  provision  or  pro- 
vision in  the  ordinance  authorizing 
the  improvement,  extras  or  inci- 
dentals cannot  be  charged  against 
the  property  benefited,  including 
making  the  abstract  of  property 
owners,  clerical  work  in  iSaking 
the  assessment  and  work  of  super- 
intendence of  an  engineer.  Giles  v. 
Eoseburg,  82  Or.  67,  160  Pae.  543. 

2SEe  Second  &  Third  Streets, 
163  N.  Y.  S.  521,  98  Misc.  Eep. 
716. 

Acceptance  of  the  work  and  the 
approval  of  the  assessment  is  a 
quasi  judicial  act,  conclusive 
against  the  property  owner,  unless 
fraudulent.  Alsmeier  v.  Adams 
(lud.  App.),  105  N.  B.  1033. 

26  Chicago  V.  Marsh,  251  111.  298, 
96  N.  E.  250;  Chicago  v.  Farwell, 
284  111.  491,  120  N.  E.  520. 

Confirmation  by  city  council 
which  hears  and  passes  upon  ob- 
jections. Ellison  V.  Lamoure,  80 
N.  D.  43,  151  N.  W.  988. 

Confirmation  of  the  assessment 
roll  must  be  had  by  ordinance. 
Seattle  v.  Jones,  95  Wash.  5,  163 
Pac.  12. 

Confirmation  by  court.  Ee  Seat- 
tle, 66  Wash.  327,  119  Pac.  852. 

27  Confirmation;      question     con- 


Cleveland-T'rinidad  Paving  Co. 
(Okla.),  150  Pac.  109. 

Interest  on  street  improvement 
assessment  may  be  remitted  and 
when  the  city  does  so,  it  is  estopped 
from  claiming  on  during  the  period 
covered  by  the  remission.  Corby 
v.  Detroit,  191  Mich.  308,  158  N. 
W.  160. 

Interest  on  tax  bills  may  be  al- 
lowed, and  in  addition,  in  event 
of  legal  proceedings  to  collect  the 
same,  a  reasonable  attorney's  fee 
may  be  added.  Nitsche  v.  State 
Security  Bank  (Okl.),  170  Pae.  234. 

21  Grading,  held  could  not  be  in- 
cluded as  a  part  of  sidewalk  con- 
struction. Kindley  v.  Eogers,  85 
Kan.  645,  118  Pae.  1037. 

Interest  on  warrants  allowed 
after  they  become  delinquent  pro- 
vided by  law,  held  not  chargeable 
against  property  owners.  Giles  v. 
Eoseburg,  82  Or.  67,  160  Pac.  543. 

Changes  in  a  street  opening  pro- 
ceeding after  it  was  started — 
changes  in  the  elimination  or  modi- 
fication of  grade — should  be  borne 
by  the  city  and  not  imposed  upon 
the  property  owners.  Ee  Second  & 
Third  Streets,  163  N.  Y.  S.  521,  527, 
98  Misc.  Eep.  716.  , 

Estimated  profits,  where  the  city 
maintained  an  asphalt  plant  and 
paved  the  street  cannot  be  included 
in  the   amount   of  the  assessment. 
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revise,**  or  set  aside,*'  and  order  a  new  assessment,^"  the 
notice  of  confirmation,  if  any  is  required,*^  the  conclusive- 
ness of  the  act  of  confirmation,'*  and  the  right  to  appeal,'* 
are  controlled  by  local  laws. 


sidered,  Ee  Grandview  Av.,  City  of 
New  York,  165  N.  T.  S.  238. 

Hearing  of  objections  to  assess- 
ment. Pierce  v.  Huntsville,  185 
Ala.  490,  64  So.  301;  Charlotte  v. 
Brown,  165  N.  C.  435,  81  S.  E.  611. 

Hearing  of  objections  for  sewer 
construction.  Chicago  v.  Sullivan 
Machinery  Co.,  269  111.  58,  109  N. 
E.  696. 

28  Municipal  councils  often  have 
power  to  revise  the  assessment,  but 
their  power  in  this  respect  is  gen- 
erally limited.  Montclair  v.  Brew- 
ster, 88  N.  J.  L.  432,  97  Atl.  255. 

Eeduction  of  assessment.  Han- 
sen V.  Missouri  Valley,  178  Iowa 
859,  160  N.  W.  340. 

29  Inadequacy  of  awards  in  pro- 
ceeding to  secure  land  for  public 
playgrounds,  as  ground  for  setting 
aside.  Ee  Public  Playground,  New 
York  City,  157  N.  Y.  S.  991,  93 
Misc.  Eep.  289. 

30  On  proceeding  to  confirm, 
council  may  set  aside  and  order  a 
new  assessment.  EeifE  v.  Portland, 
71  Or.  421,  141  Pac.  167;  Allen  v. 
Bellingham,  77  Wash.  469,  137  Pac. 
1016. 

31  Certificate  of  publication  of 
notice  as  to  confirmation  of  the 
assessment  must  comply  with  the 
law.  Haugan  v.  Chicago,  259  111. 
249,  102  N.  E.  185. 

32  Confirmation  is  not  conclusive 
if  the  assessments  contravene  the 
basic  principles  of  the  statute  upon 
which  its  legality  necessarily  de- 
pends. Corby  v.  Detroit,  180  Mich. 
208,  146  N.  W.  670. 


33  Seattle  v.  Puget  Sound  Trac- 
tion, L.  &  P.  Co.,  91  Wash.  567,  158 
Pac.  252. 

Appeal  from  judgment  of  con- 
firmation allowed.  Mt.  Carmel  v. 
Eisley,  263  111.  299,  104  N.  E.  1035; 
Niles  Center  v.  Schmitz,  261  111. 
467,  104  N.  E.  143;  Des  Plaines  v. 
Winkelman,  270  111.  149,  110  N.  E. 
417;  Highwood  v.  Chicago  &  N.  W. 
Ey.  Co.,  276  111.  98,  114  N.  E.  585; 
Ee  Eiverside  Park,  119  Minn.  334, 
138  N.  W.  426. 

Appeal  from  county  court  con- 
firming assessment  allowed.  Haug- 
an v.  Chicago,  259  111.  249,  102  N. 
E.  185;  Eoseville  v.  Smith,  256  lU. 
302,  100  N.  E.  292. 

Appeal  from  judgment  of  county 
court  abating  the  whole  of  the  tax 
as  to  some  lots  and  part  of  the  tax 
as  to  other  lots  in  the  improve- 
ment district.  People  ex  rel.  v. 
Carnahan,  270  HI.  489,  110  N.  E. 
837. 

Appeal  from  judgment  of  trial 
court  confirming  the  action  of  the 
city  council  which  confirmed  the 
assessment,  allowed.  Dement  v. 
Caldwell,  22  Idaho  62,  125  Pae.  200. 

Appeal  to  council,  which  may 
hear  and  af&rm  or  reverse  the  as- 
sessment: People  ex  rel.  v.  Smith, 
152  N.  Y.  S.  295,  166  App.  Div. 
406. 

Law  allowed  appeal  from  an 
order  ot  confirmation,  but  p!ro- 
vided  that  unless  prosecuted  within 
six  months,  unless  the  court  should 
extend  the  time,  it  should  be  re- 
garded   as    abandoned,    held    man- 
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§2098.    Same — ^nature  of  proceedings — ^notice.^* 

The  proceeding  is  not  in  personam  but  in  rem.  Notice 
(in  Illinois)  is  required  to  be  given,  not  to  th^  owner  of 
the  property,  but  to  the  person  who  paid  the  general 
taxes  for  the  preceding  year,  and  such  notice  gives  the 
court  jurisdiction  to  proceed  against  the  propei^.'" 

§  2099.    Same — ^by  court — ^petition  or  application.'^ 

§  2100.    Same— jurisdiction  of  court." 

Laws  authorize  the  court  to  modify,  alter,  change,  au- 
lUul  or  confirm  any  assessment,  and  issue  all  orders  neces- 
sary to  make  a  true  and  just  assessment  of  the  costs  of 
the  improvement  according  to  the  principles  of  the  ap- 
plicable law,  and  from  time  to  time  continue  the  applica- 
tion for  that  purpose  as  to  the  whole  or  any  part  of  the 
premises.  The  court  may  exclude  land  included  in  the 
assessment,  but  cannot  include  land  not  embraced  therein, 
since  this  could  be  done  on  notice  only  as  in  case  of  an 
original  assessment.®* 

datory.      Ee     Gruger    Ave.,    New  By.  Co.,  274  111.  48,  113  N.  B.  170; 

York  City,  143  N.  T.  S.  811,  158  Belleville  v.  Mitchell,  273  HI.  136, 

App.  Div.  912.  112  N.  B.  368. 

Law  making  assessments  of  bene-  Objection  that  there  was  no  pub- 
fits  for  street  improvements  con-  lie  hearing  cannot  be  raised  where 
elusive  without  allowing  an  appeal,  the  appropriate  board  recommended 
held  constitutional.  Dallas  v.  At-  the  improvement  since  such  reoom- 
kins  (Tex.  Civ.  App.),  197  S.  W.  mendation  established  the  fact, 
593.  prima  facie,  that  all  such  prelimi- 

34  Chicago  V.  Marsh,  251  111.  298,  ^^^^  requirements  have  been  eom- 

96   N.   B.    250;    People    ex   rel.   v.  j.^^  ^^^^_    Homewood  v.  Granfiis, 

Sargent,  252  HI.  104,  96  K.  B.  847;  ^gg  ^^^            ^^g  jj_  j,_  ^^^_ 

Chicago  V.  Stein,  252  111.  409,  96  j,  Kankakee    v.   Illinois    Central 

^-  ^-  ^^®-  ,.  .,^  ,  E.  Co.,  263  111.  589,  105  N.  E.  731; 

Substantial  compliance  with  law      ^  ^_  ^74  HI.  360,  113 

as  to  notice  is  sufficient.    Price  v.  »  u,     j  t^    i         n.  -i 

Lincoln  (Neb.  1919),  171  N.  W.  l^^'^'j  ^^f '^^  "  I' .  ' 
j^  ^  276  HI.  24,  114  N.  B.  563;  Indian- 
SB  Kankakee    V.    Hlinois   Central  apolis  v.  Hawkins,  180  Ind.  382,  103 

E.  Co.,  258  HI.  368,  101  N.  E.  592.  N.  E.  10. 

36  Decatur   v.   Barteau,    260    111.  »» Kankakee    v.   Hlinois    Central 

612,  103  N.  B.  601;  Peoria  v.  Peoria  E.  Co.,  258  111.  368,  101  N.  E.  592. 


§  2102] 


Confirmation  op  Assessment. 


7907 


§  2101.    Same— evidence." 
§  2102.    Same— judgment." 

Determination  of  benefits  and  ap- 
portionment of  expenses,  held  a 
legislative  function  whieli  the  court 
would  not  review.  Be  Baldwin 
Street,  154  N.  Y.  S.  728,  169  App. 
Div.  128. 

Courts  vyrill  not  interfere  as  by 
changing  the  benefit  district  after 
confirmation  except  in  case  of 
fraud,  arbitrary  action  or  proceed- 
ing on  a  fundamentally  erroneous 
basis.  Viegle  v.  Spokane,  78  Wash. 
359,  139  Pao.  33. 

Selection  of  the  material  being 
discretionary  with  the  municipal 
authorities,  without  a  showing  of 
fraud,  bad  faith  or  oppressive  ac- 
tion, their  motive  in  having  the 
work  done  of  a  particular  material 
or  in  a  particular  manner  will  not 
be  reviewed  by  the  court,  especial- 
ly if  the  work  is  completed  with- 
out proper  objection  from  the 
property  owners  affected.  Bealty 
Savings  Co.  v.  Southern  Asphal- 
toilene  Eoad  Co.,  180  Ky.  242,  202 
S.  W.  679. 

Proceedings  to  confirm;  finding 
that  property  was  benefited  will 
not  be  disturbed  unless  fraud,  mis- 
take or  abuse  of  discretion  is 
shown,  or  that  the  assessment  was 
made  on  a  fundamentally  wrong 
bajsis.  Trimble  v.  Seattle,  93  Wash. 
472,  161  Pac.  381. 

39  Illinois.  Winnetka  v.  Taylor, 
288  lU.  624,  124  N.  E.  348;  Bock 
Island  V.  Marshal,  263  111.  133,  104 
N.  E.  1008;  Kankakee  v.  Illinois 
Central  E.  Co.,  258  111.  368,  101 
N.  E.  592;  Chicago  v.  Edens,  264 
HI.  64,  105  N.  E.  730. 

Iowa.     Hansen  v.  Missouri  Val- 


ley, 178  Iowa  859,  160  N.  W.  340; 
Jones  V.  Sheldon,  172  Iowa  406,  154 
N.  W.  592. 

Maryland.  Consolidated  Gas, 
etc.,  Co.  V.  Baltimore,  130  Md.  20, 
99  Atl.  968. 

New  York.  People  ex  rel.  v. 
Smith,  152  N.  Y.  S.  295,  166  App. 
Div.  406;  Be  Crescent  Street,  New 
York  City,  217  N.  Y.  294,  111  N. 
E.  1069,  afarming  155  N.  Y.  S. 
1100,  170  App.  Div.  946. 

Washington.  Be  Fifth  Ave., 
West,  80  Wash.  464,  141  Pac.  1035; 
Trimble  v.  Seattle,  93  Wash.  472, 
161  Pac.  381;  Horton  Ijiv.  Co.  v. 
Seattle,  94  Wash.  556,  162  Pac. 
989;  Hoquiam  v.  Moe,  97  Wash.  99, 
165  Pac.  1055;  Spokane  v.  Miles, 
72  Wash.  571,  131  Pac.  206. 

On  second  appeal.  Cahill  v.  Bal- 
timore, 129  Md.  17,  98  Atl.  235. 

40  People  ex  rel.  v.  Ward,  272 
111.  65,  111  N.  E.  557;  Chicago 
v.  Lord,  277  111.  397,  115  N.  E. 
543;  Bradley  v.  New  York  Central 
B.  Co.,  277  ni.  608,  115  N.  E.  640. 

Iowa.  Chicago  Great  Western 
By.  Co.  V.  Council  Bluffs,  176  Iowa 
247,  157  N.  W.  947. 

Minnesota.  Hughes  v.  Fams- 
wotth,  137  Minn.  295,  163  N.  W. 
525. 

Massachusetts.  DriseoU        v. 

North  Bridge,  210  Mass.  151,  96 
N.  E.  59. 

New  York.  Be  Tibbett  Ave., 
New  York  City,  221  N.  Y.  S.  127, 
116  N.  B.  779,  affirming  161  N.  Y. 
S.  1147,  175  App.  Div.  975. 

Washington.  Be  Empi];«  Way, 
Seattle,  100  Wash.  636,  171  Pac. 
1010. 
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§  2103.    Same — conclusiveness  of  judgment." 
§  2104.    Assessment  record.*^ 

§  2105.    Sufficiency  of  certificate,  warrant  or  taxbiU. 

Municipal  improvements  of  the  several  kinds  are  paid 
according  to  the  variant  provisions  of  the  applicable  local 
law  by  bonds,*^  certificates,**  warrants,**  or  special  tax- 


41  Arizona.  Globe  v.  Willis,  16 
Ariz.  378,  146  Pac.  544. 

Alabama.  Brock  v.  Decatur,  185 
Ala.  146,  64  So.  73;  Ex  parte 
Gudenrath,  194  Ala.  568,  69  So. 
629. 

California.  Cake  v.  Los  Angeles, 
164  Cal.  705,  130  Pae.  723. 

Illinois.  Belleville  v.  Miller,  257 
111.  244,  100  N.  B.  946;  Kankakee 
V.  Illinois  Central  E.  Co.,  257  111. 
298,  100  N.  E.  996;  Chicago  v. 
Weber,  260  111.  105,  102  N.  E.  1001; 
Benton  v.  Blake,  259  lU.  68,  102  N. 
E.  170;  Oak  Park  v.  Eldred,  265 
111.  605,  107  N.  E.  145. 

Iowa.  Atkinson  v.  Webster  City, 
177  Iowa  659,  158  N.  W.  473. 

Washington.  Vancouver  v.  Cor- 
poration of  Catholic  Bishop,  90 
Wash.  319,  156  Pac.  383;  Re  Boyer 
Ave.,  79  Wash.  664,  141  Pac.  58; 
Viegle  y.  Spokane,  78  Wash.  359, 
139  Pae.  33;  Great  Northern  By. 
Co.  V.  Seattle,  73  Wash.  576,  132 
Pac.  234;  Seattle  v.  Gratton,  76 
Wash.  401,  136  Pac.  488;  East  Ho- 
quiam  Co.  v.  Hoquiam,  90  Wash. 
210,  155  Pac.  754;  Metropolitan 
Building  Co.  v.  Seattle,  92  Wash. 
660,  159  Pac.  793;  Ee  Empire  Way, 
100  Wash.  636,  171  Pac.  1010;  San- 
derson V.  Seattle,  95  Wash.  582,  164 
Pae.  217. 

Operation  and  effect  of  confirma- 
tion  in  collateral   attack.     People 


V.  Culver,  281  111.  401,  117  N.  E. 
1044. 

A  confirmation  is  not  binding 
on  a  property  owner  who  has  not 
received  notice  of  the  proeeedings 
to  assess  benefits  for  street  im- 
provements as  required  by  law,  and 
consequently  he  may  make  defense. 
Carrick  Borough  v.  Canevin,  243 
Pa.  283,  90  Atl.  147. 

42  Chicago  V.  Hill,  251  111.  502, 
96  N.  E.  223;  Endress  v.  Plainfleld, 
88  N.  J.  L.  72,  95  Atl.  754;  Loomis 
V.  Chicago  &.  N.  W.  By.  Co.,  31  S. 
D.  408,  141  N.  W.  386;  Sault  Ste. 
Marie  v.  Minneapolis,  St.  P.  &  S.  S. 
M.  Ey.  Co.,  192  Mich.  65,  158  N. 
W.  1€4. 

Filing  of  special  tax  list  for  the 
cost  of  a  sidewalk  is  required. 
People  v.  Moore,  265  lU.  444,  107 
N.  B.  121. 

In  construction  of  a  sidewalk  a 
special  tax  list  must  be  prepared  by 
the  municipal  officers,  to  validate 
the  assessment.  People  ex  rel.  v. 
Moore,  261  111.  549,  104  N.  E.  179. 

43  street  improvement  bonds. 
SchafEer  v.  Smith,  169  Cal.  764, 
147  Pac.  976;  Kohn  v.  Federal 
Construction  Co.,  171  Cal.  547,  153 
Pac.  916. 

Street  improvement  bonds  pay- 
able to  contractor.  Nashville  Ex- 
change Bank  v.  Smith  (Ind.  App.), 
114  N.  B.  881. 

44  Sufficiency  of.     Wood  v.  Hur- 
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bills.*®    In  each  instance,  of  course,  the  applicable  local 
law  is  controlling. 

The  issuance  of  these  various  evidences  of  indebted- 
ness must  be  at  the  time,*''  in  the  manner  and  form,**  and 


ley,  29  S.  D.  269,  136  N.  W.  107, 
111;  Electric  Park  Oo.  v.  San  An- 
tonio Base  Ball  Ass'n  (Tex  Civ. 
^pp.),  155  S.  W.  1189. 

Certificate  in  statutory  form  is 
sufficient.  Sault  Ste  Marie  v.  Min- 
neapolis, St.  Louis  &  B.  S.  M.  By. 
Co.^  192  Mich.  65,  158  N.  W.  164. 
Certificate  of  cost  of  improvement, 
the  filing  of,  held  a  condition  prec- 
edent to  the  delinquency  of  a  spe- 
cial assessment.  The  court  passes 
on  its  sufficiency.  The  finding  of 
the  court  is  designed  to  be  a  con- 
dition precedent  to  the  liability  of 
the  property  owner.  People  ex  rel. 
V.  Conway,  253  111.  140,  97  N.  B. 
251. 

The  bill  of  costs  of  a  sidewalk 
which  shows  in  separate  items  the 
cost  of  excavation,  cost  of  ma- 
terials and  the  cost  of  laying  down 
and  supervision  of  the  work  shows 
in  separate  items  the  cost  of  con- 
struction and  supervision  thereof, 
as  required.  People  v.  Moore,  265 
ni.  444,  107  N.  E.  121. 

Certificates  prima  facie  evidence, 
etc.  Dillon  v.  Whitley  (Tex.  Civ. 
App.  1919),  210  S.  W.  329. 

45  Warrants  partake  of  negoti- 
ability, they  do  not  nevertheless  in 
law  have  the  same  protection  as 
jnegotiable  instruments.  Stimson 
V.  Godbe,  48  Utah  444,  160  Pac. 
280. 

Warrant  directing  the  collection 
of  an  assessment  forthwith  in  one 
payment  where  the  assessment  was 
required  to  be  paid  in  annual  in- 
stallments under  the  law,  while 
8  McQ.— 24 


illegal  and  defective  upon  its  face, 
does  not  render  the  assessment  void 
so  that  it  may  be  set  aside.  Oraoage 
County  Traction  Co.  v.  Newburg, 
149  N".  Y.  S.  1,  86  Misc.  Rep. 
512. 

46  Bambrick  Bros.  Contruction 
Co.  V.  Semple  Place  Realty  Co., 
270  Mo.  450,  193  S.  W.  543;  State 
ex  rel.  v.  Chillicothe,  237  Mo.  486, 
141  S.  W.  602;  Boonville  ex  rel.  v. 
Stephens,  238  Mo.  339,  141  S.  W. 
Ill,  reversing  95  S.  W.  314;  MuUins 
v.  Mt.  St.  Mary's  Cemetery  Ass'n, 
259  Mo.  142,  168  S.  W.  685;  Barber 
Asphalt  Paving  Co.  v.  Kansas  City 
Hydraulic  P.  B.  Co.,  170  Mo.  App. 
503,  156  S.  W.  749;  Fellows  v. 
Dorsey,  171  Mo.  App.  289,  157  S. 
W.  995;  Mound  City  v.  Melvin  (Mo. 
App.  1918),  205  S.  W.  254;  Mc- 
Cormiek  v.  Clopton,  150  Mo.  App. 
129,  137,  130  S.  W.  122. 

Tax  bill  included  more  land  than 
assessed  owner  had,  held  not  void 
when  precise  tax  was  readily  as- 
certainable. Washington  ex  rel.  v. 
Stumpe  (Mo.  App.  1917),  197  S. 
W.  165. 

Validity.  Granite  B.  Pav.  Co.  v. 
McManus,  244  Mo.  184,  148  S.  W. 
21. 

Tax  bills  for  sewer;  construction 
of  "lot"  in  particular  charter. 
State  ex  rel.  v.  Reynolds  (Mo. 
1920),  218  S.  W.  337. 

Tax  bill  not  legally  authorized, 
void.  Webster  Groves  v.  Reber 
(Mo.  App.  1919),  212  S.  W.  38. 

47  Certificate  issued  before  com- 
pletion of  work,  held  a  mere  irreg- 
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by  the  authority,  designated.*®  Substantial  compliance 
in  these  respects  is  always  essential. 

Minor  irregularities  in  their  issuance  will  be  disre- 
garded, informalities  may  be  corrected,  and  when  neces- 
sary, amendments  may  be  made.*" 

■Their  validity  and  force  necessarily  depend  exclusively 
upon  substantial  observance  of  all  mandatory  and  juris- 
dictional provisions  of  the  controUing  law,  in  initiating 
the  proceeding,  conducting  it  through  its  several  steps, 
and  in  the  performance  of  the  work,  and  the  completion 
of  the  improvements  in  good  faith  and  in  substantial  com- 
pliance with  the  provisions  of  the  contract  and  the  law.*^ 


ularity.    Parkes  v.  Milwaukee,  148  • 
Wis.  84,  l34  N.  W.  152. 

Special  tax  biUs,  time  of  issu- 
ance. Koch  V.  Shepherd  (Mo. 
App.),  193  S.  W.  601. 

Special  tax  bills  issued  on  in- 
completed street  improvement  work 
are  void.  Wills  v.  Burbank,  182 
Mo.  App.  68,  167  S.  W.  608. 

48  How  tax  bills  are  issued.  Cal- 
ifornia V.  Kiesling  (Mo.  App.), 
180   S.  W.   559. 

Tax  bill  held  not  void  for  fail- 
ure to  state  the  place  of  payment, 
the  provision  of  the  law  so  requir- 
ing was  viewed  as  directory.  Bam- 
brick  Bros.  Oonstr.  Co.  v.  MeCor- 
miek,  157  Mo.  App.  198,  137  S. 
W.  43. 

49  Tax  bills  to  be  valid  should  be 
issued  in  accordance  with  the  eon- 
trolling  law.  Bambrick  Bros.  Con- 
struction Co.  V.  Semple  Place  Beal- 
ty  Co.,  270  Mo.  450,  193  S.  W. 
543. 

Ordinance  may  give  authority  to 
city  clerk  to  sign,  as  signing  is  a 
ministerial  act.  First  National  Bk. 
V.  Shewalter,  153  Mo.  App.  635, 
134  S.  W.  42. 

60  Change  in  personnel  of  city 
government  will  not  destroy  power 


to  issue  correct  or  amended  tax 
bills.  Likes  v.  EoUa,  190  Mo.  App. 
140,  147,   176  S.  W.  520. 

Amended  tax  bills  may  be  issued 
as  substitutes  for  incorrect  bills 
after  the  municipal  corporation  is- 
suing them  has  been  absorbed  by 
another  municipal  corporation,  the 
latter  to  issue  the  amended  bills. 
Barber  Asphalt  Pav.  Co.  v.  Meld, 
134  Mo.  App.  663,  111  S.  W.  907j 
Barber  Asphalt  Pav.  Co.  v.  Hay- 
ward,  248  Mo.  280,  286-289,  154  S. 
W.  140. 

Informalities  may  be  corrected 
by  the  officer  who  issued  the  tax 
bill,  although  not  in  office  at  the 
time.  Coatsworth  Lumber  Co.  v. 
Owen,  186  Mo.  App.  543,  556,  172 
S.  W.  436. 

61  Proceedings  to  collect  tax  bills 
for  public  work  are  in  invitum 
and  any  substantial  departure  from 
the  requirements  of  the  law  renders 
such  tax  bills  void.  Schulte  v. 
Currey,  173  Mo.  App.  578,  158  S. 
W.  888,  892. 

If  in  the  formation  of  the  assess- 
ment districts  all  of  the  material 
parts  of  the  charter  are  complied 
with  the  special  assessments  are 
valid    and    collectible.      Buecking 
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Under  named  conditions  interest  is  usually  allowed  on 
tax  bills  and  such  evidences  of  indebtedness/^  however 
this  matter  is  dependent  solely  upon  the  local  laws. 


VI.  THE  LIEN. 


§  2106.    The  lien — ^must  be  created  by  law — construction 
of  law. 

Special  assessments  are  generally  secured  by  a  lien  on 


Construction  Co.  v.  Withnell,  269 
Mo.  546,  191  S.  W.  685. 

Tax  bills  make  out  a  prima  facie 
case  of  the  regularity  of  the  pro- 
ceedings and  hence  the  burden  is 
on  defendant  to  show  that  there 
was  some  defect,  as  there  were  no 
plans  and  specifications  on  file  or 
that  such  plans  and  specifications 
were  insufficient  in  some  particular. 
Eeinert  Bros.  Constr.  Co.  v.  Whit- 
mer  (Mo.  App.),  206  ?.  W.  387. 

Work  authorized  to  be  done  being 
repair  work  and  the  work  neces- 
sary to  be  done  and  which  was  in 
fact  done  being  repair  work,  the 
property  owner  will  not  be  made 
to  pay  for  reconstruction  work  and 
hence  tax  bills  issued  as  for 
reconstruction  work  are  void. 
Parker-Washington  Co.  v.  Meri- 
wether, 172  Mo.  App.  344,  158  S. 
W.  74. 

Special  tax  bills  regular  upon 
their  face  make  out  a  prima  facie 
ease,  subject  to  rebuttal,  but  the 
burden  is  on  defendant  to  show  the 
defects  in  the  proceedings  or  work 
rendering  the  tax  bills  void.  Bay- 
less  V.  Webb,  252  Mo.  20,  158  S. 
W,  597;  Delmar  Investment  Co.  v. 
Lewis,  271  Mo.  317,  196  S.  W. 
1137;  Maryville  v.  Cox,  181  Mo. 
App.  254,  167  S.  W.  1166. 


62  Interest  on  special  tax  bills. 
Koch  V.  Shepherd  (Mo.  App.), 
193  S.  W.  601;  Eyermaun  v.  Ste- 
vens, 185  Mo.  App.  168,  170  S.  W. 
330. 

Interest  on  warrants  allowed. 
Stinson  v.  Godbe,  48  Utah  444,  160 
Pac.  280. 

Paving  warrants  drawing  in- 
terest. Stinson  &  Co.  v.  Godbe 
(Utah  1918),  170  Pae.  782. 

Warrant  holder  entitled  to  in- 
terest from  date  of  assessment  to 
date  of  payment.'  Oklahoma  Coun- 
ty Comrs.  v.  Seymour,  45  Okla. 
533,  146  Pac.  219. 

Sewer  bonds  bearing  a  higher 
rate  of  interest  than  the  law  per- 
mits held  not  illegal.  Pratt  v. 
Davis,  97  Kan.  598,  15  Pac.  936. 

Interest  on  installments  denied 
after  long  delay.  Norman  v.  Allen 
(Okla.),  147  Pae.  1002. 

Benefit  assessments  bear  interest. 
Goodholm  &  Sparrow  Inv.  Co.  v. 
Cleveland-Trinidad  Paving  Co. 
(Okla.),  150  Pae.  109. 

Interest  on  special  tax  bill,  al- 
lowed if  not  paid  within  the  time 
provided  by  law  at  rate  named  to 
date  of  judgment  and  on  the  legal 
rate  is  allowed.  Stover  v.  Spring- 
field, 167  Mo.  App.  328,  152  S.  W. 
122. 
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the  property  benefited  by  the  improvement  by  virtue  of 
statute.*' 

In  the  absence  of  a  statute  on  the  subject  the  lien  may 
exist  under  authority  of  the  municipal  charter.  The  lien 
must  be  measured  as  to  its  commencement,  duration, 
limitation  and  priority  by  the  law  of  its  origin.  Such 
lien  cannot  arise  by  implication  from  the  power  to  tax, 
but  it  must  be  expressly  created  by  law,  and  when  so 
created  it  cannot  be  enlarged  by  construction,  and  the 
law  under  which  it  exsist  must  be  strictly  construed.  A 
law  creating  such  lien  will  not  be  held  to  be  retroactive 
unless  it  clearly  appears  to  have  been  the  legislative  in- 
tent."* 

The  municipality  as  such  has  no  lien  for  special  assess- 
ments levied  upon  property  within  its  corporate  limits. 
Taxes  are  not  a  lien  unless  expressly  made  so  by  statute ; 
and  special  assessments  stand  on  the  same  footing. 
Municipal  corporations  have  no  power  to  create  liens  by 
ordinance  or  otherwise  unless  such  power  has  been  ex- 
pressly conferred  upon  them.** 

63  Morgan   v.   Figg,    162   Ey.    5,  Clark  &  Henery  Constr.  Co.   (Cal. 

'  171  S.  W.  416;  Morey  Engineering  App.),  173  Pae.  480,  482. 
&  Const.  Co.  V.  St.  Louis  Artificial  Municipality  does  not  waive  its 

Ice    Rink    Co.,    242    Mo.    241,    146  lien  because  it  does  not  iinmediate- 

S.    W.    1142;    Granite    Bituminous  ly  issue  its  warrant  for  the  ooUec- 

Pav.    Co.    V.    Parkview    Eealty    &  tion  at  the  expiration  of  the  time 

Imp.  Co.,  199  Mo.  App.  226,  201  S.  in    which    the    tax    may    be    paid. 

W.  933.  Klovdahl    v.    Springfield,    81    Ore. 

Must  be  created  by  law.    Wash-  168,  158  Pac.  668. 
ington   Street,    60   Pa.    Super.    Ct.  64Jaicks    v.    Oppenheimer,    264 

536.  Mo.  693,  175  S.  W.  972. 

If  city  condemns  land  to  which  Lien  created  by  a  statute  could 

lien  attaches  for  a  park  the  lien  not   arise   before   the   statute   was 

continues  against  the  money  in  the  passed.     Campbell   v.    Haven,   211 

hands  of  the  city  assessed  as  dam-  Mass.  121,  97  N.  E.  611. 
ages  to  the  owner.     Municipal  Se-  65  The    Illinois    Local    Improve- 

euritie's  Co.  v.  Kansas  City,  195  Mo.  ment  Act  provides  that  the  judg- 

App.  464,  467,  193  S.  W.  880.  ment  of  confirmation  shall  be  a  lien 

Where  by  law  a  lien  exists  prior  upon   the   property   assessed   from 

to   the   making  of  the   record,   an  the  date  thereof,  to  the  same  extent 

error  in  recording  the  contract  wiU  and  of  equal  force  and  validity  as 

not   affect  the  lien.     Wentland  v.  a.    lien    for    general    taxes,    for    a 
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The  remedy  by  lien  given  by  statute  may  be  modified 
at  any  time  before  rights  have  become  vested  or  when 
such  change  does  not  impair  the  obligation  of  a  contract 
or  substantially  deprive  a  party  of  adequate  means  of 
enforcing  his  right.*® 

§  2107.    Same — steps  require  to  perfect." 

Before  the  lien  can  exist  the  steps  prescribed  to  be 
taken  must  be  followed,  as  filing  it  within  the  specified 
time,*'  serving  notice  of  intention  to  file,*®  filing  a  copy 
of  the  ordinance  or  resolution  declaring  the  necessity  for 
the  improvement  with  proof  of  publication  thereof,  and  a 
certificate  that  the  ordinance  or  resolution  authorizing 
the  improvement  was  duly  enacted,*"  giving  a  description 
of  the  property,  with  a  statement  of  the  ownership 
thereof,  etc." 

Slight  irregularities  or  errors  in  the  steps  to  perfect 
the  lien  will  be  disregarded,®''  as  including  property  not 


period  or  five  years.  Such  liens 
are  in  favor  of  the  people  of  the 
state,  and  not  to  the  various  mu- 
nicipalities that  may  be  interested 
in  the  taxes.  O'Connell  v.  San- 
ford,  256  111.  62,  99  N.  E.  885. 

In  Pennsylvania  boroughs  have 
liens.  Alliance  Borough  v. 
Schwartz,  53  Pa.  Super.  Ct.  448. 

City  has  lien  in  New  Mexico  for 
watering  streets.  Eoswell  v.  Bate- 
man,  20  N.  Mex.  77,  146  Pae. 
950. 

86  Gubbins  v.  Harrington,  48  Ind. 
App.  488,  96  N.  B.  31. 

67  York  v.  Miller,  254  Pa.  436, 
98  Atl.  1049. 

Lien  cannot  exist  unless  law  ob- 
served. Bostwiek  v.  South  Jack- 
sonville (Pla.  1919))  82  So.  235. 

68  Punxsutawney  Borough  v. 
Nordstrom,  61  Pa.  Super.  Ct.  253. 

Lien  to  be  filed  within  a  speci- 
fied time   after  the  completion  of 


the  work  and  failure  to  do  so  is 
fatal  to  the  lien.  Waynesburgh 
Borough  V.  Bay,  59  Pa.  Super.  Ct. 
640. 

69  York  City  v.  Miller,  60  Pa. 
Super.  Ct.  407. 

Failure  to  serve  a  bill  for  the 
sum  due  on  the  property  owner  be- 
fore filing  the  lien  as  required  by 
ordinance,  held  not  vital,  as  such 
provision  was  directory  only.  Phil- 
adelphia V.  Price,  62  Pa.  Super. 
Ct.  557. 

flOHalvorson  v.  Mullin  (Iowa), 
156  N.  W.  289. 

61  Philadelphia  v.  Peters,  57  Pa. 
Super.  Ct.  275,  279;  Tiegel  v.  Love, 
61  Pa.  Super.  Ct.  149. 

82  Bienfieia  v.  Van  Ness,  176  Cal. 
585,  169  Pac.  225. 

Wentland  v.  Clark  &  Henery 
Const.  Co.  (Cal.  App.),  173  Pae. 
480,  482. 
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subject  to  the   lien.®^    Moreover,   amendments   are   al- 
lowed.^* 


§  2108.    Same — when  lien  attaches.®' 

§  2109.    Same — duration  and  discharge.** 

The  lien  originating  by  virtue  of  statute  or  municipal 
charter,  is  controlled  entirely  as  to  its  duration  and  dis- 


ss Thus  the  fact  that  a  lien  filed 
against  a  railroad  property  may 
include  grounds  upon  which  is  laid 
part  of  the  roadbed  and  tracks, 
which  are  exempt  from  assessment 
for  nlunieipal  improvements  does 
not  invalidate  it  as  to  railroad 
property  to  which  it  may  legally 
attach.  South  Pork  Borough  v. 
Pennsylvania  E.  Co.,  251  Pa.  261, 
96  Atl.  710.      , 

64  A  lieu  giving  the  wrong  num- 
ber of  the  ordinance  under  which 
the  improvements  "were  authorized 
may  be  ataend'ed,  showing  the  true 
niimber.  Alliance  Borough  v. 
Schwartz,  53  Pa.  Super.  Ct.  448. 

65  Hardy  v.  Pittman,  17  Ga.  App. 
738,  88  S.  E.  405;  Etta  Contracting 
Co.  V.  Bruning,  134  La.  48,  63  So. 
619. 

Time  of  commencement  deter- 
mined by  law  creating  right  to 
issue  the  tajx  bill.  CSoatsworth 
Lumber  Co.  v.  Owen,  186  Mo.  App. 
543,  172  S.  "W.  436. 

After  entry  of  the  assessment  in 
the  designated  oflice,  and  not  on 
confirmation  by  order  of  court. 
Eyan  v.  Domestic  Eealty  Co.,  147 
N.  Y.  S.  974,  85  Misc.  Eep.  449. 

Prom  the  time  the  certificate  is 
issued  to  the  contractor  pursuant 
to  law.  Cady  v.  Henes,  151  Wis. 
422,   138   N.  "W.  1022. 

On    confirmation    of   the    assess- 


ments. Ee  Essex  County  Park 
Com.,  80  N.  J.  Eq.  1,  83  Atl.  462. 

When  made,  the  assessment  con- 
stituted a  lien  upon  the  land  cov- 
ered by  it,  and  relates  back  to  the 
time  of  the  passage  of  the  order 
for  the  construction  of  the  sewer, 
and  is  an  encumbrance  from  that 
time.  "It  is  one  entire  lien  upon 
one  entire  parcel  of  land,  and  so 
remains,  notwithstanding  subse- 
quent divisions  into  several  parcels 
owned  in  severalty  by  different 
persons. ' '  Hester  v.  Thompson,  217 
Mass.  422,  105  N.  E.  631. 

Prom  date  of  ordinance  levying 
the  assessment.  Hudguis  v.  Schul- 
tice,  118  Ark.  139,  175  S.  W.  526. 

66  Duration;  registry;  reinserip- 
tion.  Barber  Asphalt  Paving  Co. 
V.  King,  130  La.  788,  58  So.  572. 

Failure  to  carry  forward  in  the 
tax  lists  delinquent  paving  assess- 
ments, as  required  by  law,  results 
in  a  loss  of  the  lien.  HoUeran  v. 
Toenningsen,  178  Iowa  1365,  161 
N.  W.  25,  following  Fitzgerald  v. 
Sioux  City,  125  Iowa  403,  101  N. 
W.  268. 

Assessments  payable  in  install- 
ments. Wallace  v.  New  Oastle 
Eealty  Co.,  57  Ind.  App.  120,  106 
N.  B.  615;  Donahue  v.  La  Grange, 
263  HI.  607,  105  N.  E.  762. 

Suit  to  foreclose.     National  Ex- 
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charge  by  tlie  law  of  its  creation.  In  all  respects  not 
covered  by  the  law  creating  the  lien,  either  the  rules  and 
principles  of  the  common  law  prevail,*'  or  a  general  stat- 
ute on  the  subject,  if  any,,  in  the  particular  jurisdiction,®* 


change  Bank  v.  Smith  (Ind.  App.), 
114  N.  E.  881. 

Delay  in  obtaining  judgment  will 
not  invalidate  the  lien.  Philadel- 
phia V.  Peters,  57  Pa.  Super.  Ct. 
275. 

Sale  of  the  property  extinguishes 
the  lien.  Nitsche  v.  State  Security 
Bank  (Okla.),  170  Pac.  234. 

The  lien  is  discharged  when  the 
tax  is  paid  by  the  sale.  O  'Connell 
V.  Sanford,  256  HI.  62,  99  N.  E. 
885. 

Scire  facias  to  revive;  notice 
or  service  to  owner.  Philadelphia 
V.  Peters,  62  Pa.  Super.  Ct.  90. 

Until  the  assessment  is  paid. 
Hudguis  V.  Schultice,  118  Ark.  139, 
175  S.  W.  526. 

Failure  to  revive  judgment  by 
scire  facias  within  the  statutory 
period,  results  in  the  loss  of  the 
lien.  Seranton  v.  Genet,  232  Pa. 
272,  81  Atl.  335. 

67  The  statute  declared  that  gen- 
eral taxes  are  a  "perpetual"  lien 
from  a  date  specified  in  the  year 
in  which  they  are  levied  until  paid. 
The  charter  involved  provided  that 
all  local  assessments  "shall  be  a 
paramount  lien  on  real  estate  on 
which  the  same  may  be  imposed 
from  the  date  of  the  warrant  issued 
for  the  collection  thereof."  The 
court  said:  "Generally  speaking, 
a  lien  of  this  character  as  well 
as  other  liens  upon  specific  prop- 
erty, cease  and  terminate  upon  an 
appropriation,  in  due  proceedings, 
of  the  property  to  the  payment 
of-  the  debt.  And  it  has  often  been 
held,  in  the  absence  of  a  statute 


to  the  contrary  that  tax  liens 
under  the  system  of  foreclosure  in 
force  in  this  state,  namely,  by 
judgment  of  court  and  sale  of  the 
property,  become  merged  in  the 
judgment,  and  are  finally  extin- 
guished and  discharged  upon  a 
valid  sale  of  the  property.  •  *  * 
The  lien  does  not,  in  the  absence 
of  some  statute  so  providing,  sur- 
vive or  continue  after  the  fore- 
closure thereof  in  the  manner  pro- 
vided by  law,  namely,  by  extin- 
guishing the  right  of  redemption. 
Such  was  the  rule  as  respects  state 
tax  liens  prior  to  the  insertion  of 
the  word  'perpetual'  in  the  tax 
lien  statute  by  amendment,  and 
whether  that  amendment  has 
changed  the  rule  we  need  not  stop 
to  consider.  The  charter  involved 
here  contains  no  such  language, 
and  the  general  rule  as  to  the  dura- 
tion of  such  liens  controls.  In  the  ^ 
assessment  proceedings  in  question, 
judgment  for  the  assessment 
against  property  was  duly  rendered, 
and  at  the  subsequent  sale  there- 
under the  city  became  the  pur- 
chaser of  the  property,  thereafter 
terminating  the  right  of  redemption 
by  proper  notice  as  provided  for 
by  the  charter.  Within  the  rule 
stated  this  completely  extinguished 
the  lien  and  vested  in  the  city  the 
ownership  of  the  property.  The 
lien  was  gone  and  in  it  and  in  its 
place  the  city  was  the  owner  of 
the  property."  Gould  v.  St.  Paul, 
120  Minn.  172,  139  N.  W.  293. 

68  Where  the  statute  creating  the 
special  tax  lien  does  not  state  the 
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§  2110.    Same— order  of  priority.™ 

The  rule  as  to  priority  of  special  tax  liens,  in  the  ab- 
sence of  statute  or  charter  provision,  is  the  same  as  that 
applicable  to  general  taxes  which  is  that  the  last  in  point 
of  time  is  paramount  to  those  of  an  earlier  date.™ 


time  the  lien  shall  last  a  general 
statute  on  the  subject  will  control. 
Koch  V.  Shepherd  (Mo.  App.),  193 
S.  W.  601. 

69  Gomeringer  v.  McAbee,  129 
Md.  557,  99  Atl.  787. 

70Woodill  &  Hulse  Electric  Co. 
V.  Toung  (Cal.  1919),  182  Pac. 
422,  declining  to  follow  Brady  v. 
Burke,  90  Cal.  1,  27  Pac.  52;  Jaicks 
V.  Oppenheimer  (Mo.  App.),  168 
S.  W.  216,  264  Mo.  693,  175  S.  W. 
972,  overruling  Parker-Washington 
Co.  V.  Corcoran,  150  Mo.  App.  188, 
129  S.  W.  1031;  Eedemeier  v.  Perk- 
insou  (Mo.  App.),  186  S.  W.  1107. 

In  a  dissenting  opinion,  in 
Jaicks  V.  Oppenheimer,  supra,  it 
was  pointed  out,  that  the  law  in- 
volved provided  that  the  lien 
should  attach  upon  the  date  of 
its  certification  by  a  named  offi- 
cer or  board  to  another  of&cei; 
or  board.  When  the  cost  of  the 
work  payable  in  special  tax  bills 
or  assessments  has  been  deter- 
mined the  same  as  assessed 
against  the  tracts  of  land, 
chargeable  therewith  and  the  offi- 
cers or  board  certify  the  appor- 
tionment a&d  assessment  of  such 
cost  to  the  municipal  officer  named. 
Until  this  has  been  done  no  levy 
of  tax  has  been  made  against  the 
land  and  no  lien  can  therefore 
attach.  If  no  lien  can  attach  un- 
til the  time  stated,  and  the  law 
giving  the  lien  must  be  strictly 
construed  and  can  have  no  retro- 
active force,  the  liens  under  such 


law  become  effective  only  in  the 
order  of  the  dates  of  their  respec- 
tive certification.  "To  hold  other- 
wise would  be  to  declare  a  lien 
created  before  the  tax  on  which 
it  is  _  based  has  been  levied." 
Jaicks  V.  Oppenheimer,  264  Mo. 
693,  175  S.  W.  972,  975,  dissenting 
opinion  by  Walker,  J.,  approving 
"the  well  reasoned  case"  of 
Parker-Washington  Co.  v.  Cor- 
coran, 150  Mo.  App.  188,  129  S.  W. 
1031. 

Local  assessment  liens  levied  in 
a  specified  time,  held  superior  to 
like  liens  of  earlier  years.  "It 
cannot  well  be  said  that  the  law 
makers  intended  to  declare  that 
assessment  lien  attached  to  prop- 
erty in  a  particular  year  should 
remain  either  paramount  or  upon 
an  equality  with  like  liens  at- 
taching during  subsequent  years, 
for  such  a  construction  would  be 
at  variance  with  the  clause  found 
in  the  body  of  the  statute  that 
the  general  rules  of  law  in  re- 
spect to  the  priority  of  tax  liens 
which  apply  to  the  local  assess- 
ment lien.  The  rule  applied  to  all 
other  liens  is  that  the  first  in 
point  of  time  takes  priority,  while 
the  rule  is  the  reverse  in  tax  liens. 
'As  to  such  liens  the  last  shall 
be  first,  and  the  first  last.'  It  is 
clear  that  the  legislature  intended 
this  rule  to  continue  and  be  ap- 
plicable to  assessment  liens  and 
rights  accruing  thereunder.  It 
follows  that,  to  give  effect  to  the 
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That  the  legislature  may  create  a  lien  for  taxes, 
whether  such  taxes  be  general  or  by  local  assessment 
superior  to  all  other  liens  regardless  of  priority  of  time, 
is  settled  beyond  controversy.''^ 

A  special  tax  bill  though  subsequent  to  a  deed  of  trust, 
or  other  encumbrance,  in  point  of  time  takes  priority 
over  the  latter,''^ 


VII.  VALIDITY  AND  REMEDIES. 

§2111.    Non-observance   of  law  authorizing  improve- 
ment. 

The  validity  of  special  taxation  or  assessment  for  local 
improvements  depends  exclusively  upon  substantial  ad- 
herence to  the  power  granted  the  municipality,  and  a 
similar  adherence  to  the  method  and  procedure  pre- 
scribed by  the  legislation  authorizing  the  piarticular  im- 
provement.'* 


statute,  it  must  be  construed  as 
applying,  when  declaring  the  equal 
rank  of  assessment  and  general 
tax  liens,  to  such  as  arise  from 
taxes  or  assessments  levied  during 
a  particular,  year.  So  that  while 
the  two  liens  for  a  particular  year 
are  of  equal  rank,  those  arising 
during  subsequent  years,  though  as 
between  the  two  concurrent,  are 
paramount  and  superior  to  those 
attaching  during  preceding  years, 
and  must  be  paid  by  the  prior  lien- 
holder  to  protect  his  rights." 
Gould  V.  St.  Paul,  120  Minn.  172, 
139  N.  W.  293. 

71  Carstens  &  Earles  v.  Seattle, 
84  Wash.  88,  146  Pac.  381,  384. 
See  note  to  Seattle  v.  Hill,  35  L. 
E.  A.  372. 

72  Granite  Bituminous  Paving 
Co.  V.  Parkview  Eealty  &  Imp.  Co., 
199  Mo.  App.  226,  201  S.  W.  933, 
938,  168  Mo.  App.  468,  151  S.  W. 


479,  following  Morey  Engineering 
&  Constr.  Co.  v.  St.  Louis  Artifi- 
cial Ice  Eink  Co.,  242  Mo.  241, 
146  S.  W.  1142,  40  L.  E.  A.  (N.  S.) 
119,  Ann.  Cas.  1913C,  1200. 

Mortgage  lien  although  prior  to 
the  improvement  is  inferior  to  lien 
for  a  local  improvement.  Lannan 
V.  Waltenspiel,  45  Utah  564,  147 
Pac.  908. 

73  Municipal  Securities  Co.  v. 
Moriarity,  195  Mo.  App.  579,  581; 
Gratz  V.  Kirkwood,  182  Mo.  App. 
581,  166  S.  W.  319;  Meyers  v. 
Wood,  173  Mo.  App.  564,  158  S. 
W.  909;  Menefee  v.  Taubman,  159 
Mo.  App.  318,  140  S.  W.  604;'  Eolla 
V.  Schuman,  189  Mo.  App.  252,  175 
S.  W.  251;  Coatsworth  Lumber  Co. 
V.  Owen,  186  Mo.  Ap^).  543,  172 
S.  W.  436;  Eamney  v.  Cape  Girar- 
deau, 185  Mo.  App.  229,  170  S.  W. 
342;  Kelley  v.  Morton,  179  Mo. 
App.   296;    166   S.   W.   840;    Mary- 
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Non-observance  of  mere  directory  provisions,  slight  ir- 
regularities, immaterial  variances,  and  minor  departures 
from  tlie  letter  of  the  requirement  which  are  not  funda- 
mental to  the  initiation,  and  progress  of  the  improve- 
ment, or  the  levying,  confirmation  and  validity  of  the  as- 
sessment, and  which  are  not  injurious  or  prejudicial  to 
the  landowners  who  are  called  upon  to  pay,  will  be  dis- 
regarded.''* 


ville    V.    Cox,   181    Mo.    App.    254, 

167  S.  W.  1166;  Jones  v.  Barber 
Asphalt  Pav.  Co.,  174  Mo.  App. 
393;  160  S.  W.  276;  Sehulte  v.  Cur- 
rey,  173  Mo.  App.  578,  158  S.  W. 
888;  Youmana  v.  Everett,  173  Mo. 
App.  671,  160  S.  W.  274;  Gilsonite 
Eoofing  &  Pav.  Co.  v.  Handlan,  150 
Mo.  App.  239,  129  S.  W.  770. 

Can  only  be  supported  by  a  valid 
ordinance  and  observance  substan- 
tially of  all  preliminary  require- 
ments which  are  mandatory.  Lov- 
ington  V.  Gregory  (111.  1919),  122 
N.  E.  504.  , 

The  work  was  done  without  a 
contract  as  required.  Schmidt  v. 
Santa  Monica  Commercial  Club 
(Cal.  App.  1919),  179  Pae.  315. 
'  74  California.  Burnham  v.  Abra- 
hamson,  21  Cal.  App.  248,  131  Pac. 
338,  343;  McGinn  v.  Van  Ness 
(Cal.  App.  1919),  181  Pae.  70. 

Illinois.  Peoria  v.  Peoria  Ey. 
Co.,  274  111.  48,  113  N. .  E.  170; 
Chicago  v.  Sullivan  Machinery  Co., 
269  111.  58,  109  N.  E.  696. 

Iowa.     Hubbell    v.    Des    Moines, 

168  la.  418,  150  N.  W.  701;  Wil- 
liams v.  Cherokee  (la.  1918),  169 
N.  W.  110;  Elkins  v.  Harper,  82 
W.  Va.  377,  95  S.  E.  1033. 

Kentucky.  Bayes  v.  Paintsville, 
166  Ky.  679,  179  S.  W.  623,  L. 
E.  A.  1916B,  1027;  Scott  v.  Jen- 
kins, 155  Ky.  817,  160  S.  W.  487; 


Russell  V.  Whitt,  161  Ky.  187,  170 
S.  W.  609. 

Louisiana.  Winfield  v.  Collins 
(La.),  78  So.  747. 

Massachusetts.  Campbell  v.  Ha- 
ven, 211  Mass.  121,"  97  N.  E.  611. 

Missouri.  Gratz  v.  Kirkwood 
(Mo.  App.),  183  S.  W.  1071;  Webb 
City  V.  Aylor,  163  Mo.  App.  155, 
147  S.  W.  214;  California  v.  Kies- 
ling  (Mo.  App.),  180  S.  W.  559; 
Reinert  Bros.  Const.  Co.  v.  Whit- 
mer  (Mo.  App.),  206  S.  W.  387. 

Minnesota.  State  v.  Burnes,  124 
Minn.  471,  145  N.  W.  377. 

New  York.  Harris  v.  Churchill, 
152  N.  Y.  S.  73. 

Oregon.  Dillon  v.  Beaeom,  67 
Or.  118,   134  Pac.  778. 

Texas.  Ft.  Worth  v.  Ca,pps  Land 
Co.  (Tex.  Civ.  App.),  205  S.  W. 
491. 

Utah.  Stott  V.  Salt  Lake  City, 
47  Utah  113,  151  Pae.  988. 

Washington.  Moore  v.  Spokane, 
88  Wash.  203,  152  Pac.  999;  AUen 
V.  Bellingham,  77  Wash.  469,  137 
Pac.  1016;  Gerlach  v.  Spokane,  68 
Wash.  589,  124  Pac.  121;  Spokane 
v.  Ridpath,  74  Wash.  4,  132  Pae. 
638. 

Resolution  called  for  repairs,  but 
part  of  the  work  done  was  resur- 
facing, held  assessment  not  void. 
Noble  V.  Des  Moines  (la.),  174 
N.  W.  44. 
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Among  the  many  non-essential  irregularities  wMcli  tlie 
courts  generally  agree  should  be  put  out  of  view,  in  ad- 
judicating the  merits  of  special  assessment  and  taxation 
cases,  are:  Minor  irregularities  in  the  wording  of  the 
preliminary  resolution  or  ordinance  of  intention,  or 
necessity,''''  or  in  the  enactment  of  the  ordinance  or  reso- 
lution authorizing  and  providing  for  the  improvement ;  '* 
errors  in  stating  the  dimensions  of  the  proposed  im- 
provements in  the  ordinance  which  referred  to  the  plans 
and  specifications  on  file ; '''  irregularity  in  publication,  as 
where  the  plant  of  the  publisher  was  partly  beyond  the 
corporate  limits,'*  or  where  there  is  a  slight  variation  in 
the  title  of  the  newspaper  in  which  the  notice  is  directed 
by  the  court  to  be  published ; ''  immaterial  departure 
from  the  specifications,'"  e.  g.,  as  to  the  material  to  go  into 
a  sidewalk,  particularly  as  to  mixture ;  '^  changing  the 
materials,*^  minor  defects,  errors  and  irregularities  as  to 


"The  trend  of  the  later  deci- 
sions of  the  supreme  court  and  of 
this  court  is  not  to  look  upon  these 
tax  bills  with  so  critical  an  eye 
as  to  overthrow  them,  when  it  ap- 
pears that  the  work  was  let  ac- 
cording to  contract,  was  provided 
for  by  proper  ordinance,  was  let 
in  accordance  with  law,  was  per- 
formed in  a  satisfactory  man- 
ner," etc.  Meyer  v.  Bobb,  185 
Mo.  App.  685,  707,  171  S.  W.  600. 

Omission  to  enter  in  the  rec- 
ords of  the  legislative  body  the 
enactment  of  the  ordinance  levy- 
ing the  special  assessment,  and 
steps  as  to  a  hearing  of  protests^ 
relating  to  the  apportionment, 
held  not  to  render  void  the  pro- 
ceedings, as  the  requirements  were 
regarded  as  directory  only.  Cros- 
lin  V.  Warjier-Quinlan  Asphalt  Co. 
(Okl.  1918),  177  Pac.  376. 

75  Failed  to  specify  the  material 
to    be    used    in    the    construction. 


Kemillard  v.  Blake  &  Bilger  Co., 
169   Cal.  277,  146  Pac.  634. 

76  Jones  v.  Sheldon,  172  la.  406, 
154  N.  W.  592. 

Minor  errors  in  the  recital  in  the 
ordinance.  Spokane  v.  Miles,  72 
Wash.  571,   131  Pac.  206. 

77 Miner's  Bank  v.  Clark,  252 
Mo.   20,   158   S.  W.  597. 

78Stanwood  v.  Carson,  169  Cal. 
640,  147  Pac.   562. 

79  State  ex  rel.  v.  Blair,  245  Mo. 
680,  691,  694,  151  S.  W.  148. 

80  Trimble  v.  Stewart,  168  Mo. 
App.  276,  153  S.  W.  1086. 

SlStott  V.  Salt  Lake  City,  47 
Utah  113,  151  Pac.  988. 

82  Miner's  Bank  v.  Clark,  252 
Mo.  20,  158  S.  W.  597;  Werninger 
V.  Stephenson,  82  W.  Va.  367,  95 
S.  E.  1035. 

Irregular  change  in  contract, 
made  in  good  faith,  as  to  using 
more  expensive  paving  material, 
with   knowledge   of  property,  own- 
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plans  and  specifications,'^  and  in  the  estimate  of  the  cost 
of  the  improvement ; "  slight  variance  between  the  char- 
acter of  the  sewer  called  for  by  the  resolution  of  inten- 
tion and  the  ordinance  for  the  construction  and  the  speci- 
fications ;  *^  minor  variances  between  the  contract  for  the 
improvement  and  the  ordinance  providing  therefor;'* 
minor  irregularities  in  the  mode  of  doing  the  work,*'  or 
deviations  from  the  requirements  of  the  contract  which 
do  not  essentially  change  the  character  of  the  work 
agreed  upon, "  especially  where  it  has  been  duly  ac- 
cepted ;  "  failure  to  establish  the  grade  for  a  sidewalk ; " 
delay  in  beginning  and  completing  the  work ;  '^  delay  in 
proceeding  with  the  improvement ;  '^  irregularities  in  the 
deposit  and  sale  of  improvement  bonds  to  pay  for  the 


era,  who  do  not  object,  wiU  not 
Invalidate  the  assessment.  Be 
Hamilton  Ave.,  48  Pa.  Super.  Ct. 
156. 

SSBayes  v.  Paintsville,  166  Ky. 
679,  179  S.  W.  623,  L.  E.  A.  1916B, 
1027. 

Slight  inaccuracies  in  estimating 
the  quantity  of  w^ork.  Gratz  v. 
Kirkwood  (Mo.  App.),  183  S.  W. 
1071. 

Mode  of  the  adoption  of  plans 
and  specifications.  Smith  v.  Jef- 
ferson, 75  Or.  179,  146  Pae.  809; 
Burnham  v.  Abrahamson,  21  Cal. 
App.   248,  131  Pac.   338. 

The  fact  that  the  estimates, 
specifications,  etc.,  were  made  by 
an  acting  city  engineer,  instead 
of  by  a  city  engineer  provided  by 
ordinance,  will  not  invalidate  tax 
bills.  Boonville  v.  Stephens,  238 
Mo.  339,  856. 

See  §  484,  vol.  2. 

StPaxton  V.  Bonner,  172  Mo. 
App.  479,  157  S.  W.  986;  Stover 
v.  Springfield,  167  Mo.  App.  328, 
152  S.  W.  122. 


Small  errors  in  the  computations 
of  estimate  of  oo_st.  Maryville  v. 
Cox,  181  Mo.  App.  254,  167  S.  W. 
1166. 

Absent  fraud  or  mistake,  exces- 
sive estimate  will  not  Invalidate. 
Chicago  v.  Davis,  253  111.  404,  97 
N.  E.  700. 

86  Myers  v.  Wood,  173  Mo.  App. 
564,  158  S.  W.  909. 

88  Where  the  "work  done  con- 
formed to  the  ordinance,  the  con- 
tract must  yield.  Wills  v.  Bur- 
bank,  182  Mo.  App.  68,  167  S.  W. 
608. 

87  Hendry  v.  Salem,  64  Or.  152, 
129  Pac.  531. 

88  Werninger  v.  Stephenson,  82 
W.  Va.  367,  95  S.  B.  1035. 

89  Creekmore  v.  Central  Const. 
Co.,  157  Ky.   336,   163  S.  W.   194. 

90  Boas  v.  Coats,  140  Ark.  23, 
169  S.  W.  312. 

91  California  v.  Kiesling  (Mo. 
App.),  180  S.  W.  559. 

92  Ft.  Worth  V.  Capps  Land  Co. 
(Tex.  Civ.  App'.),  205  S.  W.'491. 
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work ;  ^'  minor  defects  in  extension  of  time  for  the  com- 
pletion of  the  improvement  by  resolution  of  the  legisla- 
tive body,  as  failure  of  certification  by  subordinate  offi- 
cer; ®*  failure  to  extend  formally  the  time  for  the  comple- 
tion of  the  work  where  it  was  completed  within  four  days 
after  the  time  limit ;  '*  minor  irregularities  in  the  ap- 
proval and  acceptance  of  the  work ;  '^  irregularity  in 
making  the  assessment  before  the  completion  and  ac- 
ceptance of  the  improvement ;  ®'  slight  irregularities  in 
the  method  pursued  and  the  apportionment  of  the  assess- 
ments which  do  not  injure  or  prejudice  the  complaining 
landowner,**  e.  g.,  in  the  construction  of  a  sewer  the  mere 
omission  to  assess  certain  property  in  the  sewer  district 
where  there  is  no  showing  of  bad  faith,  etc.,  and  that 
such  property  was  specially  benefited,  under  a  law  re- 
stricting assessments  to  property  so  benefited ;  ^  minor 
irregularities  in  naming  individuals  as  owners  of  the 
land  assessed ;  ^  irregularity  in  resolution  for  reassess- 
ment in  that  it  omitted  certain  recitals ;  ^  erroneous  de- 
termination of  the  value  of  property  to  be  assessed, 
where  limited  to  a  named  percentage  of  its  value.*  Im- 
provement work  done  by  contract  with  a  non-registered 
foreign  corporation,  although  forbidden,  does  not  render 
the  assessment  invalid.* 

So  failure  of  the  contractor  to  keep  the' pavement  in 
good  repair  as  provided  in  his  guaranty  has  no  effect 
whatever  on  the  validity  of  the  tax  bills.® 

93Norris  v.  Lawton   (Okl.),  148  1  Aumiller  v.  North  Yakima,  73 

Pae.  123.  Wash.  96,  131  Pac.  470. 

MStanwood  v.  Caraon,  169   Cal.  2  Smith  v.  JefEerson,  75  Or.  179, 

640,    147    Pac.   562.  146  Pac.  809. 

86  Cormack   v.    Cormack,    82   Or.  3  Eeiff  v.   Portland,   71   Or.   421, 

108,  160  Pac.  380.  141  Pac.  167. 

98  Smith  v.  Jefferson,  75  Or.  179,  4  Durst   v.   Des  Moines,   164   la. 

146  Pac.  809.  82,  145  N.  W.  528. 

97  Qoodholm  &  Sparrow  Inv.  Co.  B  Campbell    v.    Daniell,    68    Pla. 
V.   Cleveland-Trinidad    Paving    Co.  282,  67  So.  90. 

(Okl.),  150  Pac.  109.  6  Jones   v.   Barber  Asphalt  Pav- 

98  Moore   v.   Spokane,   88   Wash,      ing  Co.,  174  Mo.  App.  393,  160  S. 
203,  152  Pae.  999.  W.  276,  282. 
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Unless  the  law  makes  the  filing  of  the  preliminary  es- 
timate of  costs  a  prerequisite  to  proceeding,  failure  to 
file  prior  to  the  enactment  of  the,  ordinance  for  the  im- 
provement is  not  fatal,'' 

Minor  irregularities  may  be  subsequently  cured  by  ac- 
tion of  the  municipal  authorities.' 

Legislative  curative  acts,  in  event  of  irregularities  and 
minor  defects,  as  to  form,  and  changes  in  municipal  or- 
ganization during  the- progress  of  the  improvement  are 
common  and  are  quite  generally  sustained.® 

On  the  other  hand,  irregularities,  omissions  and  dis- 
crepancies in  the  enactment  of  the  resolution  or  ordinance 
of  intention,  or  necessity  or  authorizing  and  providing 
for  the  improvement,  the  notice  to  the  property  owners 
affected,  the  letting  of  the  contract  for  the  work,  im- 
proper location  of  the  improvement,  defective  materials 
or  workmanship,  the  mode  and  apportionment  of  the 
assessments,  and  the  issuance  of  the  warrants,  certi- 
ficates or  tax  bills,  resulting  from  non-observance  of 
mandatory  and  jurisdictional  requirements,  designed  to 
safeguard  the  rights  of  landowners,  will  be  given  careful 
judicial  consideration." 

§  2112.    Defects  and  irregularities  affecting  validity  of 
assessment. 

In  the  making  of  local  improvements  that  must  be  paid 
for  in  whole  or  in  part  by  property  owners,  courts  very 
generally  enforce  the  rule  that  the  procedure  prescribed 
must  be  strictly  observed,  in  good  faith  in  all  material 
respects.^^ 

7  Jones   V.  Barber  Asphalt   Pav-  Springfield    v.    Baxter,     180     Mo. 

ing    Co.,    174    Mo.    App.    393,    160  App.  40,  48,  165  S.  W.  366. 

S.  W.  276.  llLangstaff    v.    Durant     (Miss. 

SRindge  Co.  v.  Loa  Angeles,  29  1920),  84  So.  459;   Moundsville  v. 

Cal.  App.  683,  156  Pae.  975.  Yost,  75  W.  Va.  224,  83  S.  E.  910; 

9  Overton  v.  New  York,  223  N.  Albers  v.  St.  Louis,  268  Mo.  349, 
Y.  199,  119  N.  B.  408.  188  S.  W.  83. 

10  Eanney  V.  Cape  Girardeau,  185  "Any   material    departure   from 
Mo.    App.    229,   170    S.    W.    342;      the   express   authority  is  fatal  to 
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Usually  the  non-observance  of  mandatory  provisions 
is  fatal  to  the  validity.^^ 

Hence,  failure  to  do  the  things  prescribed  which  are 
"fundamental  to  the  levying,  the  confirmation  and  the 
validity  of  any  assessment,"  will  invalidate  it.^* 

Judicial  decisions  have  pronounced  the  requirements 
following  mandatory  and  jurisdictional: 

Eesolution  or  ordinance  declaring  the  necessity  for  or 
intention  to  make  the  improvement ;  ^*  notice  of  intention 
to  levy  the  special  assessment ;  "  ample  notice  to  property 
owners  affected ;  ^®  public  hearing  on  the  proposed  im- 
provement when  the  law  so  requires ;  ^''   (under  some 


the  special  assessment."  Grains- 
ville  V.  MeCreary,  66  Pla.  507,  63 
So.  914,  citing  §  2023,  vol.  5,  ante. 

"It  must  affirmatively  appear 
from  an  inspection  of  the  Tecords 
of  the  council  in  its  proceedings 
for  the  levying  of  such  assessments 
that  the  statutory  requirements 
prescribed  as  a  condition  precedent 
to  an  exercise  thereof  have  been 
observed."  Jones  v.  Salem,  63 
Or.  126,  123  Pac.  1096,  1098. 

12Kohn  V.  Federal  Construction 
Co.,  171  Cal.  547,  153  Pae.  916. 

13  Eobertson  Lumber  Co.  v. 
Grand  Pork,  27  N.  D.  556,  147  N. 
W.  249,  251. 

14  Initial  resolution  is  essential 
to  validity.  Gamer  v.  Anniston, 
178  Ala.  430,  59  So.  654. 

Eesolution  of  intention  to  be  en- 
acted and  notice  of  such  resolu- 
tion given.  Kohn  v.  Missoula,  50 
Mont.  75,  144  Pac.  1087. 

Laws  of  this  character  are  gen- 
erally construed  to  be  mandatory, 
the  purpose  being  to  inform  those 
whose  property  is  to  be  affected. 
The  resolution  should  be  so  full 
as  to  impart  definite  information 
concerning     the     proposed     work. 


Delmar  Inv.  Co.  v.  Lewis,  271  Mo. 
317,  324,  196  S.  W.  1137,  over- 
ruling 180  Mo.  App.  22,  162  8.  W. 
675;  Phoenix  Brick  &  Const.  Co. 
V.  Gentry  Co.,  257  Mo.  392,  395- 
399,  166  S.  W.  1034,  approving 
Kirksville  v.  Coleman,  103  Mo. 
App.  215,  77  S.  W.  120,  and  Gist 
V.  Rackliffe-Gibson  Const.  Co.,  224 
Mo.  369,  123  S.  W.  921. 

Agreeably  to  certain  decisions 
failure  to  pass  and  publish  a  pre- 
liminary resolution  of  necessity, 
being  jurisdiction,  is  fatal  to  the 
validity  of  the  assessment.  Jones 
V.  Barber  Asphalt  Paving  Co.,  174 
Mo.  App.  393,  160  S.  W.  276,  279. 
.  16  Dillon  V.  Beacom,  67  Or.  118, 
34  Pac.  778;  Rogers  v.  Salem,  61 
Or.   321,   122   Pac.  308. 

16  Assessments  for  sewer,  with- 
out sufficient  notice  of  the  pro- 
ceedings to  establish  the  sewer 
district,  held  void.  Jones  v.  Salem, 
63  Or.  126,  123  Pac.  1096;  Ran- 
dall V.  Salem,  62  Or.  509,  123  Pac. 
1099. 

17  The  steps  taken  may  raise  the 
presumption  that  such  hearing  was 
had  as  where  the  recommendation 
of    a   board    establishes    the    fact. 
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laws)  a  description  of  the  general  character  of  the  mate- 
rial to  be  used  in  the  initial  resolution ;  ^'  the  enactment 
of  a  valid  ordinance  or  resolution  authorizing  and  pro- 
vidiag  for  the  improvement;"  (under  some  laws)  the 
fixing  by  resolution,  the  special  assessment  per  front 
foot  upon  the  abutting  property  at  an  amount  not  ex- 
ceeding either  the  actual  cost  of  the  work  or  the  es- 
timated special  assessment  stated  in  the  ordinance  pro- 
viding for  the  work ;  *"  sufficient  description  of  the  work 
of  grading,  as  expressly  required  by  law  when  such  work 
is  included  in  a  refsolution  for  a  street  improvement ;  ^^ 
sufficient  description  of  the  property  which  is  to  bear 
the  burden ;  ^^  the  preparation  and  submission  of  the  pre- 
liminary estimate  of  the  cost  of  the  improvement,  when 
so  required  by  law ;  ^'  the  preparation  and  filing  of  plans 
and  specifications.^* 


prima  facie,  that  such  preliminary 
requirement  has  been  complied 
with.  Homewood  v.  Grannis,  ,265 
111.  135,  106  N.  E.  442;  Chicago  v. 
Edens,  261  111.  272,  103  N.  E.  996; 
Gleneoe  v.  Uthe,  253  111.  518,  97 
N.  E.  1057. 

Mere  irregularities  as  to  time 
of  hearing  by  county  court  to  make 
assessments  for  benefits  in  drain- 
age district,  will  not  invalidate 
tax  biUs.  State  ex  rel.  v.  Blair, 
245  Mo.  680,  691,  694,  151  S.  W. 
148. 

18  Garner  v.  Anniston,  178  Ala. 
430,  59  So.  654,  2  Ala.  App.  389, 
56  So.  874. 

19  Moundsville  v.  Tost,  75  W. 
Va.  224,  83  S.  E.  910;  Monett  v. 
Fowler,  184  Mo.  App.  615,  170  S. 
W.  684;  Lovington  v.  Gregory 
(111.  1919),  122  N.  E.  504. 

Ordinance  for  the  improvement 
was  not  legally  passed,  as  where 
it  was  enacted  at  a  special  ses- 
sion   of   one    branch,   without    the 


meeting  of  the  other  branch,  in 
which  case  the  ordinance  beingf 
wholly  void  cannot  be  corrected. 
Bridge's  Son  v.  Kelly,  156  Ky. 
96,  160  S.  W.  771. 

20  Gainsville  v.  MeCreary,  66  Fla. 
507,  63  So.  914. 

21  Reinert  Bros.  Const.  Co.  v. 
Whitmer  (Mo.' App.),  206  S.  W. 
387. 

22  Failure  to  describe  the  prop- 
erty affected.  Chicago  v.  Earwell, 
260  HI.  565,  103  N.  E.  606.  See 
Chicago  V.  Sullivan  Machinery  Co., 
269  111.  58,  109  N.  B.  696. 

Description  of  property  assessed, 
held  not  vague.  Casey  v.  Cincin- 
nati H.  &  D.  By.  Co.,  263  111.  352, 
105  N.  E.  130. 

23  Muskogee  v.  Nicholson  (Okl), 
171  Pac.  1102. 

24  Monett  v.  Fowler,  184  Mo. 
App.  615,  170  S.  W.  684;  Mullins 
V.  Everett,  172  Mo.  App.  186,  157 
S.  W.  823. 
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The  following  defects  and  irregularities  have  been  ju- 
dicially declared  fatal  to  the  validity  of  the  assessment: 
The  initiation  of  the  proceedings  by  the  wrong  authority, 
as  by  the  mayor  and  superintendent  of  streets  instead  of 
by  commissioners,  as  provided ;  *^  letting  the  contract  for 
the  improvement  without  authority,*^  as  without  the  con- 
sent of  the  named  proportion  of  the  electors,  when  the 
law  so  requires,'^''  or  proceeding  after  a  sufficient  remon- 
strance had  been  presented ;  ^^  fatal  variance  between  the 
ordinance  authorizing  and  providing  for  the  improve- 
ment and  the  preliminary  resolution,^*  or  estimate ;  ^^ 
material  deviation  of  the  ordinance  authorizing  and  pro- 
vidiag  for  the  improvement  and  the  contract  therefor 
from  the  preliminary  resolution  of  necessity;  ^^  delega- 
tion of  legislative  authority,^^  as  power  to  establish  the 
street  grade  for  the  construction  of  a  sidewalk,^'  or  by 
conferring  power  to  exact  whatever  material  the  street 
superintendent  may  decide  upon  which,  of  course,  will 
have  the  effect  of  increasing  or  diminishing  the  cost  of 
the  work ;  '*  failure  to  comply  substantially  with  the 
specifications ;  ^*  failure  to  complete  the  improvement 
within  a  reasonable  time,^®  or  issuing  tax  bills  therefor 

26  Sullivan  v.  Mandell,  212  Mass.  S2  Bradley    v.    New    Haven,    91 

174,  98  N.  E.  €90.  Conn.  100,  98  Atl.  977. 

26  Thrasher  v.  Kirksville  (Mo.),  33  Hardinsburg  v.  Mercer,  172 
204  S.  W.  804.  Ky.  661,  189  S.  W.  1117. 

27  Sanders  v.  Gainesville,  141  Ga.  Ordinance  authorizing  the  con- 
441,  81  S.  B.  215.  struction  of  a  sidewalk  failing  to 

28  Hoover  v.  Newton,  195  Mo.  fix  the  grade,  either  directly  or 
App.  579,  193  S.  W.  892.  by  reference  to  another  ordinance, 

29  Fellows  v.  Dorsey,  171  Mo.  since  the  establishment  of  such 
App.  289,  157  S.  W.  995.  grade  is  a  legislative  function  and 

See  §1888,   ante;    §1888,  vol.  4,  cannot    be    delegated.      People    ex 

ante.  rel.  v.  Meerts,  267  111.  210,  108  N. 

SO  Highland    Park    v.    Gail,    276  E.  57. 

HI.    24,    114    N.    E.    563;    Chicago  34  Miller  v.  Portland,  78  Or.  165, 

Heights  V.  Angus,  267  111.  628,  108  151  Pac.  728. 

N.  E.  758.  36Bui3    v.    Nestler    (Mo.   App.), 

SlJones  V.  Barber  Asphalt  Pav-  203  S.  W.  221. 

ing  Co.,  174  Mo.  App.  393,  160  S.  36  Gilsonite   Const.   Co.  v.  Field, 

W;  276,  279.  157  Mo.  App.  577,  138  S.  W.  676. 

See  §  1888,  ante. 
8  McQ.— 25 
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prior  to  its  completion ; '''  fraud  suggested  in  tlie  ap- 
proval and  acceptance  of  the  work,  as  where  the  work  is 
obviously  defective  and  fails  to  comply  with  the  specifica- 
tions, but  is  substantially  a  different  work  than  that 
agreed  to  be  done ;  ^^  fraud  in  the  letting  of  the  contract, 
as  an  offer  of  a  secret  or  special  rebate  to  one  or  more  of 
the  abutting  property  owners,  made  by  the  successful 
bidder  for  the  purpose  of  preventing  or  allaying  the  op- 
position of  such  owners  to  the  proposed  improvement  and 
at  a  time  when  their  opposition  might  prove  sufiiciently 
effective  to  defeat  the  bidder  and  prevent  him  from  ob- 
taining the  contract ;  ^'  but  an  offer  of  a  cash  discount 
for  the  prompt  payment  of  a  tax  bill  made  after  the  let- 
ting of  the  contract  and  the  completion  of  the  work,  not  in 
pursuance  of  any  previous  understanding,  will  not  vitiate 
the  assessment.*" 

It  is  sometimes  held  that  a  substantial  variance  from 
the  preliminary  estimate  will  invalidate  the  assessment,*^ 
but  this  circumstance  alone  will  not  generally  so  result.*^ 

Assessments  levied  for  local  improvements  by  the  ofiS- 

37  Failure  to  complete  is  a  sub-  prevent  opposition  to  the  improve- 
stantial  non-performance.  Wills  ments,  invalidates  assessments. 
V.  Burbank,  182  Mo.  App-.  68,  167  Piatt  v.  Parker-Washington  Co., 
S.  W.   608.  161  Mo.  App.  663,  144  S.  W.  143. 

38  Eudolph  8.  Blome  Co.  v.  Herd  40  Kurtz  v.  Knapp,  127  Mo.  App. 
(Tex.    Civ.   App.),    185    S.    W.    53,  608,  612,  106  S.  W.  537. 

57,  stating  "We  fail  to  see  how  41  Chicago  v.  Terwillinger,  253 
the  work  eould  have  been  approved  111.  395,  97  N.  E.  694. 
without  marked  incompetency,  in-  Assessment  exceeding  published 
excusable  negligence,  or  downright  estimate  of  costs,  held  void.  Col- 
fraud  on  the  part  of  the  city  au-  lins  v.  Ellensburg,  68  Wash.  2i2, 
thorities."  122  Pae.  1010. 

39  Eackliffe-Gibson  Const.  Co.  v.  42  Probert  v.  Garth,  15  Mo.  App. 
Zeilda  Porsee  Co.,  170  Mo.  App.  93,  387,  137  S.  W.  320. 

156  S.  W.   66.  By    statute,    fact    that    cost    of 

Withdrawing    objections    to    the  work    exceeds    estimate    will    not 

improvement  induced   by   the   con-  render    tax   bills    void.      Gratz    v. 

tractor  paying  the  property  owner,  Kirkwood,   165  Mo.   App.   196,   145 

held    a    fraud.      McKine    v.    Inde-  S.  W.  870. 

pendence,   175   Mo.   App.   332,   162  See   §  1888,  ante;    §  1888,  vol.  4, 

S.  W.  326.  ante. 
Contractor's  promise  of  rebate  to 
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cers  of  a  municipal  government  formed  under  a  statute 
afterwards  held  unconstitutional  were  sustained  on  the 
de  facto  doctrine.** 

The  fact  that  assessments  are  in  part  void  will  not  in- 
validate the  entire  assessment  in  toto.** 

§  2113.    Failure  to  advertise  for  bids  for  work.** 
§  2114.    Legal  existence  of  street  or  way  improved.** 


43  The  assessments  were  levied 
prior  to  the  declaration  of  the 
unconstitutionality  of  the  statute. 
Wendt  V.  Berry,  154  Ky.  586,  157 
S.  W.  1115,  45  L.  E.  A.  (N.  S.) 
1101,  holding  that  acts  of  public 
officers,  whether  they  be  state, 
county,  district  or  municipal,  cre- 
ated by  an  act  of  the  legislature, 
are  valid  as  to  the  public  and  all 
persons  having  dealings  with  them 
antecedent  to  time  the  legislative 
act  under  which  they  were  exercis- 
ing power  was  declared  unconsti- 
tutional. 

44  Corby  v.  Detroit,  180  Mich. 
208,  146  N.  W.  670;  Board  of  Pub- 
lic Improvement  v.  Southwestern 
Gas  &  Electric  Co.,  121  Ark.  105, 
180  S.  W.  764. 

Part  valid  and  part  void  on 
railroad  property  liable  and  rail- 
road property  not  liable.  New 
York  Central  &  H.  E.  E.  Co.  v. 
Bufifalo,  135  N.  Y.  S.  196,  76  Misc. 
Eep.  655. 

"Any  mistake  in  the  apportion- 
ment would  not  invalidate  the  en- 
tire lien,  but  would  simply  be  a 
case  for  the  court  to  correct  the 
assessment. ' '  Eussell  v.  Whitt, 
161  Ky.  187,  170  S.  W.  609,  611. 

46  Fatal  to  validity  of  assess- 
ment. Hoosier  Const.  Co.  v.  Sei- 
bert,  63  Ind.  App.  594,  114  N.  B. 


981,  984;  Thrasher  v.  Kirksville 
(Mo.),  204  S.  W.  804;  Eanney  v. 
Cape  Girardeau,  185  Mo.  App.  229, 
170  S.  W.  342;  Watson  v.  Salem, 
84  Or.  666,  164  Pac.  567;  Mounds- 
ville  V.  Yost,  75  W.  Va.  224,  83 
S.  E.  910,  912. 

Delegating  the  advertising  of 
bids  to  the  city  engineer  and  clerk, 
held  fatal.  Helwig  v.  Gloversville, 
158  N.  Y.  S.  475. 

Any  scheme  or  device  designed 
to  promote  favoritism  will  render 
tax  bills  void.  Youmans  v.  Everett, 
173  Mo.  App.  671,  160  S.  W.  274. 

Ordinance  fixing  a  minimum 
wage  per  day  thus  preventing  free 
competition  which  results  in  in- 
crease of  cost  does  not  render  the 
assessment  void,  since  a  just  deduc- 
tion may  be  made  therefrom.  Ger- 
lach  V.  Spokane,  68  Wash.  589,  124 
Pac.  121. 

46  Title\to  street  may  be  acquired 
after  levy  of  assessment.  Wern- 
inger  v.  Huntington,  78  W.  Va. 
107,  88  S.  E.  655,  657,  citing  §  21li, 
vol.  5,  ante. 

Plat  showing  streets,  etc.,  was 
never  signed,  acknowledged  or  filed 
as  law  prescribed,  tax  bills  against 
lots  shown  on  such  plat,  held  valid 
where  the  owners  knew  of  such 
unrecorded  plat  and  recognized  the 
subdivision,  etc.     Parker-Washing- 
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§  2115.    Improvements  extending  to  private  property.*' 
§  2116.    Change  of  title  to  avoid  assessments." 

§  2117.    Presumption  in  favor  of  assessment.*® 

In  the  absence  of  a  showing  to  the  contrary  assess- 
ments^are  presumed  valid,*"  and  the  one  who  attacks  their 


ton  Co.  V.  Bradley,  197  Mo.  App. 
447,  455,  456,  196  S.  W.  111. 

"Where  there  is  a  map  ox  plat 
though  not  executed  and  recorded 
in  conformity  to  the  statute  and 
on  which  plat  is  laid  off  streets 
and  alleys  and  other  public 
grounds,  and  the  owner  sella  lota 
with  reference  to  such  plats,  his 
act  in  making  sucli  sales  amount 
to  a  dedication  of  such  parcels  as 
appear  to  be  designed  for  streets 
and  other  public  purposes." 
Baker  v.  Vanderburg,  99  Mo.  378, 
390,  12  S.  W.  462;   §  1594,  supra. 

47  Albers  v.  Acme  Paving  & 
Crusher  Co.,  196  Mo.  App.  265,  194 
S.  W.  61. 

Tax  bills  for  'public  improve- 
ments against  private  property  are 
''void  where  the  city  owna  neither 
the  fee  nor  the  easement,  and  the 
owner  of  the  land  has  done  no  act 
constituting  a  waiver  or  permit. 
Springfield  v.  Baxter,  180  Mo.  App. 
40,  45,  46,  165  S.  W.  366. 

48Baye3  v.  Paintsville,  166  Ky. 
679,  179  S.  W.  625,  L.  R.  A.  1916B, 
1027;  Wood  v.  Hurley,  29  S.  D. 
269,  136  N.  W.  107. 

"The  alienation  of  the  property 
between  the  dates  of  the  adjudi- 
cation of  invalidity  and  the  reas- 
sessment constitutes  no  obstacle  to 
the  operation  of  the  reassessment 
act.  Purchasers  may  take  notice 
of  the  state's  power  of  the  prop- 
erty   they    buy.      Individuals    can 


obtain  no  rights  against  its  known 
right  of  taxation  or  regulation. 
*  *  *  The  principle  has  been 
judicially  applied  to  cases  of  this 
kind."  Elkins  v.  Harper,  82  W, 
Va.  377,  95  S.  E.  1033. 

49  Collins  V.  A.  Jaieks  Co.  (Mo. 
1919),  214  S.  W.  391;  St.  Louis  v. 
Missouri  Pac.  By.  Co.  (Mo.  1919), 
211  S.  W.  671;  Carpenter  v.  Ham- 
burg, 179  la.  1168,  162  N.  W.  602; 
Ee  Allen;  134  N.  T.  S.  557,  74  Misc. 
Eep.  513;  West  Liberty  Avenue 
Sewer,,  54  Pa.  Super.  Ct.  242;  Dil- 
lon V.  Beacon,  67  Or.  118,  134  Pac. 
778;  Gerlach  v.  Spokane,  68  Wash. 
589,  124  Pac.  121. 

BONewman  v.  Wamer-Quinlan 
Asphalt  Co.  (Okl.  1918),  177  Pae. 
375;  Justice  v.  Asheville,  161  N. 
C.  62,  76  8.  E.  822,  827;  Ee  Front  , 
Street  Sewer  Assmt.,  138  Minn.  67, 
163  N.  W.  978;  Colby  v.  Medford, 
85  Or.  485,  167  Pae.  487. 

Evidence  as  to  bad  faith  in  ap- 
plying statutory  method.  SutcUff 
V.  Glasco,  101  Kan.  419,  166  Pae. 
496. 

Presumption  arises  in  absence  of 
showing  to  the  contrary  that  the 
notice  to  the  property  holders  af- 
fected was  given.  Hendry  v.  Sa- 
lem, 64  Or.  152,  129  Pae.  531. 

Presumption  that  the  ordinance 
was  published  as  required.  BeUe- 
vUle  V.  Mitchell,  273  HI.  136,  112 
N.  E.  368. 

Courts  will  not  review  unless  as- 
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validity  has  the  burden  of  establishing  by  competent  evi- 
dence the  contrary.*^ 

Laws  usually  make  special  tax  bills  issued  for  a  public 
improvement  in  an  action  thereon,  prima  facie  evidence 
of  certain  things,  as  the  regularity  of  the  proceedings 
underlying  their  validity.  Such  laws  are  liberally  con- 
strued and  the  probative  force  of  such  tax  bills,  when 
admitted  in  evidence  is  accompanied  by  the  presumption 
indulged  in  favor  of  the  authorized  acts  of  public  officers 
and  of  the  validity  of  public  records. 


sessment  was  put  on  an  erroneous 
basis.  Ee  West  157th  St.,  New 
York  City,  134  N.  Y.  S.  1074, 
150  App.  Div.  131. 

"The  assessment  levied  by  the 
public  board  must  stand  as  correct 
unless  shown  by  the  landowner  to 
be  excessive."  Driscoll  v.  North 
Bridge,  210  Mass.  151,  96  N.  E.  59. 

Presumption  in  favor  of  valid- 
ity of  assessment  district  fixed  by 
the  council.  Govers  v.  New 
Eochelle,  159  N.  Y.  S.  221,  95  Misc. 
Eep.  352. 

Unless  the  action  was  fraudulent 
or  arbitrary  or  the  officers  pro- 
ceeded on  a  fundamentally  wrong 
basis,  courts  'will  not  interfere. 
Seattle  Seminary  v.  Seattle,  81 
Wash.  125,  142  Pac.  483. 

Mode  of  distribution  in  propor- 
tion to  benefits  is  presumed  equi- 
table. Jones  V.  Sheldon,  172  la. 
406,  154  N.  W.  592,  595. 

"This  court  will  not  presume 
from  the  mere  fact  that  two  sepa- 
rate tracts  of  materially  in  differ- 
ent areas  are  assessed  the  same 
amount  that  such  assessment  is  in- 
equitable and  unjust  and  not  ac- 
cording to  the  special  benefits  con- 
ferred." Snyder  v.  Belle  Plaine, 
180  la.  679,  163  N.  W.  594,  596. 

Where    several    lots    are    owned 


and  improved  as  one  parcel,  they 
may  be  assessed  as  one  parcel,  and 
where  the  roll  shows  such  an  as- 
sessment, in  the  absence  of  evi- 
dence to  the  contrary,  it  will  be 
presumed  that  the  property  was 
property  treated  as  one  parcel. 
Des  Plaines  v.  Winkelmau,  270  111. 
149,  110  N.  E.  417;  Ottis  v.  Sulli- 
van, 219  111.  365,  76  N.  B.  487. 

Presumption  that  law  was  fol- 
lowed where  the  record  does  not 
disclose  exact  method.  Dickinson 
V.  Guthrie  Center  (Iowa  1919), 
170  N.  W.  759. 

Fraud  will  not  be  presumed. 
Noble  V.  Des  Moines  (Iowa  1919), 
174  N.  W.  44. 

61  Northern  Light  Lodge  v. 
Monona,  180  Iowa  62,  161  N.  W. 
78,  L.  E.  A.  1918A,  150;  Spalti  v. 
Oakland,  179  Iowa  59,  161  N.  W. 
17;  Chicago  Eoek  Island  &  P. 
Ey.  Co.  V.  Centerville,  172  la. 
444,  153  N.  W.  106,  154  N.  W. 
596;  People  ex  rel.  v.  Glick,  282 
111.  198,  118  N.  E.  466;  Chicago 
V.  Wells,  274  111.  360,  113  N.  E. 
695;  Dragovich  v.  Iroquois  Iron 
Co.,  269  111.  478, 109  N.  E.  999;  Wil- 
liams V.  Cherokee  (Iowa),  169  N. 
W.  110;  Gilcrest  Co.  v.  Des  Moines 
(Iowa),  161  N.  W.  645;  Eolla  v. 
Schuman,   189   Mo.   App.   252,   175 
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§  2118.    When  and  by  whom  assessments  may  be  ques- 
tioned. 

Assessments  may  be  attacked  by  landowners  reqilired 
to  pay,  in  whole  or  in  part  for  the  improvement,  only 
when  they  have  been  injuriously  affected  by  the  proceed- 
ing,^^ where  complaint  is  seasonably  made,  or  within  the 
time  prescribed,  but  not  afteirwards,^'  and  provided  they 
are  not  estopped  for  reason  of  their  prior  conduct  from 
urging  the  invalidity.®* 


S.  W.  241;  Rawlins  v.  Warner- 
Quinlan  Asphalt  Co.  (Okla.),  174 
Pac.  526;  Berry  v.  Stillwater,  49 
Okl.  560,  153  Pac.  870. 

62  Those  not  injured  cannot  com- 
plain. Birnie  v.  La  Grande,  78 
Or.  531,  153  Pac.  415. 

A  property  owner  can  success- 
fully complain  only  of  an  invalid 
assessment  upon  his  own  property. 
Hence,  an  erroneous  method  of 
assessment  of  other  property  will 
not  justify  the  court  in  holding 
valid  assessments  void.  Ee  Twen- 
tieth St.  Northwest,  95  Wash.  5, 
163  Pae.  12,  14. 

Property  owner  whose  property 
is  within  the  assessment  district, 
irrespective  of  how  established, 
cannot  object  that  the  district  in- 
cludes more  property  than  per- 
mitted, etc.,  since  he  is  not  hurt, 
but  benefited.  Schneider  Granite 
Co.  V.  Gast  Realty  Inv.  Co.,  259 
Mo.  153,  168  S.  W.  687. 

Failure  to  give  notice  to  other 
property  owners  which  does  not 
concern  one  complaining  or  in  any 
manner  affect  his  rights  is  not  im- 
portant so  long  as  his  property  is 
not  taxed  for  more  than  its  proper 
share  under  the  plan  prescribed. 
Burough  V.  Keokuk,  181  la.  660, 
165  N.  W.  83,  85. 


'The  accidental  omission  to  as- 
sess property  liable  cannot  be 
urged  against  the  validity  of  the 
assessment  by  one  whose  assess- 
ment is  not  increased  by  reason 
of  such  omission."  Robertson 
Lumber  Co.  v.  Grand  Fork,  27  N. 
D.  556,  147  N.  W.  249,  253. 

63  Assessments  must  be  attack 
(by  statute)  within  thirty  days 
from  the  time  the  amount  due  was 
ascertained,  and  cannot  be  ques- 
tioned after  that  time.  Mason  v. 
Kansas  City,  103  Kan.  275,  173 
Pac.  535;  Park  Assn.  v.  Hutchin- 
son, 102  Kan.  488,  171  Pac.  2. 

64  Sections  2119-2127,  post; 
§  2119-2127,  vol.  5,  ante. 

Illinois.  Lincoln  v.  Harts,  256 
111.  253,  99  N.  B.  1037. 

Indiana.  Alsmeier  v.  Adams 
(Ind.  App.),  105  N.  E.  1033;  Buck- 
ingham V.  Kerr  (Ind.  App.),  120 
N.  E.  422. 

Iowa.  Gilcrest  &  Co.  v.  Des 
Moiues  (la.),  161  N.  W.  645. 

Kansas.  Rockwell  v.  Junction 
City,  93  Kan.  1,  142  Pac.  268. 

Michigan.  Kuick  v.  Grand 
Rapids,  200  Mich.  582,  166  N.  W. 
979. 

Oregon.  Wilson  v.  Portland,  87 
Or.  201,  171  Pac.  201. 


§  2119]         Assessments  :  Validity  :  Estoppel. 
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§  2119.    Estoppel  to  question  validity  of  assessment." 

Irregularities  in  the  mode  of  making  or  apportioning 
the  assessment  may  be  waived  by  word  or  act  of  the  land- 


owner 


66 


Thus  failure  on  due  notice  to  appear  at  the  hearing  for 


Utah.  Gwilliam  v.  Ogden  City, 
49  Utah  555,  164  Pae.  1022. 

Washington.  Sanderson  v.  Se- 
attle, 95  Wash.  582,  164  Pae.  217. 

66  Florida.  Anderson  v.  Ocala, 
67  Fla.  204,  64  So.   775. 

Georgia.  Sanders  v.  Gainesville, 
141  Ga.  441,  81  S.  E.  215. 

Illinois.      People  ex  rel.  v.  Cherry, 
262  HI.  110,  104  N.  E.  209. 
.  Kentucky.     Eealty    Savings    Co. 
V.     Southern     Asphaltoilene     Eoad 
Co.,  180  Ky.  242,  202  S.  W.  679. 

Louisiana.  De  Bidder  v.  Lewis, 
139  La.  903,  72  So.  447. 

Missouri.  Ford  v.  Philips,  159 
Mo.  App.  482,  141  S.  W.  907;  Mu- 
nicipal Securities  Corp.  v.  Mori- 
arty,  195  Mo.  App.  579,  583,  193 
S.  W.  892;  McGhee  v.  Walsh,  249 
Mo.  266,  15  S.  W.  445;  Granite 
Bituminous  Paving  Co.  v.  Fleming, 
251  Mo.  210,  158  S.  W.  4. 

Michigan.  Fuller  v.  Johns,  190 
Mich.  601,  157  N.  W.  76. 

Oklahoma.  Chickasha  v.  O  'Brien, 
58  Okl.  46,  159  Pae.  282;  Norman 
V.  Allen,  47  Okl.  74,  147  Pae.  1002; 
Muskogee  v.  Eambo,  40  Okl.  672, 
138  Pae.  567;  Norris  v.  Lawton, 
47  Okl.  213,  148  Pae.  123;  Coal- 
gate  V.  Gentilini  (Okl.),  152  Pae. 
95;  Weaver  v.  Chickasha,  36  Okl. 
226,   128   Pae.   305. 

Wisconsin.  Sales  v.  Hartford, 
161   Wis.   136,   152   N.   W.   853. 

West  Virginia.  Damron  v.  Hunt- 
ington, 82  W.  Va.  401,  96  S.  E. 
53. 


Washington.  Metropolitan  Bldg. 
Co.  V.  Seattle,  92  Wash.  660,  159 
Pae.  793. 

None  against  property  owner. 
Eaisch  v.  Regents  of  University 
(Cal.  App.),  174  Pae.  943. 

Denying  the  application  of  the 
doctrine  of  estoppel  to  proceedings 
to  enforce  liens  for  street  work. 
Barber  Asphalt  Paving  Co.  v.  Jur- 
gens,  170  Cal.  273,  149  Pae.  560, 
565,  relying  on  Heft  v.  Payne,  97 
Cal.  110,  31  Pae.  844,  and  Union 
Paving  &  Contracting  Co.  v.  Mc- 
Govern,  127  Cal.  639,  60  Pae.  169. 

' '  Mere  silence,  or  in  the  language 
of  previous  judicial  opinions  'pas- 
sive acquiescence'  does  not  of  it- 
self, create  an  irrevocable  license 
or  produce  an  estoppel."  Eraser 
V.  Portland,  81  Or.  92,  158  Pae. 
514. 

Where  property  owners  ask  for 
a  cheap  pavement  and  it  is  made 
and  proves  unsuitable,  neither  they 
nor  their  mortgage  creditors  have 
any  standing  to  contest  the  en- 
forcement of  the  lien  for  costs. 
Shreveport  v.  Hester,  139  La.  495, 
71  So.  779. 

A  landowner  signing  as  surety 
for  the  contractor,  her  son,  held 
estopped  to  question  power  of  city 
to  make  the  contract.  O'Eielly 
v.  Kingston,  161  N.  T.  S.°  632, 
175  App.  Div.  207. 

66Bemillard  v.  Blqjce  &  Bilger, 
169   Cal.  277,  146  Pae.  634. 
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cdiisideration  of  the  assessments,*''  or  to  protest  or  make 
objection,^*  may  constitute  estoppel  against  the  land- 
owner.*' 

The  courts  very  generally  agree  that  a  property  owner 
who  thinks  himself  injured  by  a  wrongful  assessment  is, 
if  he  has  knowledge  of  what  is  being  done,  under  obliga- 
tion to  act  promptly  in  interposing  his  objections,  so  that 
the  municipality  may  correct  the  defects  in  its  proposed 
action.  Ma,ny  courts  have  held  that,  if  a  public  corpora- 
tion has  jurisdiction  to  levy  an  assessment,!  a  property 
owner  who  makes  no  objection,  but  waits  until  the  im- 
provement has  been  made  and  his  property  has  received 
the  benefit  therefrom,  will  not  be  permitted  to  raise  ob- 
jections which,  if  raised  in  time,  would  have  rendered  the 
assessment  invalid.  ''His  conduct  estops  him,  or  amounts 
to  a  waiver  of  his  right,  or  shows  such  laches  as  debars 
him  from  relief.  The  public  interests  demand  prompt 
objection  to  be  made."^° 

Where,  however,  there  is  an  entire  want  of  jurisdiction 
to  order  the  improvement,  and  make  any  assessment  at 
all,®^  and  the  proceedings  are  as  a  consequence  wholly 

67  Section  2124,  post;  §2124,  vol.  assessment  is  based  upon  a  want 
5,  ante.  of    legal    authority    to    order    the 

68  Section  2124,  post;  §2124,  vol.  improvement  at  the  expense  of 
5,  ante.  abutting    property,    providing    the 

69  Birmingham  v.  Wills,  178  Ala.  proceeding  was  held  under  color 
198,  59  So.  173,  177,  178;  Pomain-  of  law."  Wilt  v.  Bueter,  186  Ind. 
ville  V.  Grand  Eapids,  157  Wis.  98,  111  N.  B.  926,  929,  approving 
384,  147  N.  W.  377.  Martiudale  v.  Rochester,  171  Ind. 

60  Moore    v.    Yonkers,    234    Fed.  250,  86  N.  E.  321. 

485,  492,  149  C.  C;  A.  31.  61  Hoover    v.    Newton,   195    Mo. 

"It  is  well  settled  in  this  state  App.  579,  193  S.  W.  892;  Sanders 

that  a  property  owner  who,  know-  v.  Gainesville,.  141  Ga.  441,  81  S.  E. 

ing  that  a  public  improvement  is  215;  Pomain  ville  v.  Grand  Eapids, 

being  made  which  benefits  his  prop-  157  Wis.  384,  147  N.  W.  377. 

erty,  stands  by  without   objecting  "Where  there  is  an  entire  lack 

until'  the    benefits    have    accrued,  of    jurisdiction    to    order    the    im- 

will  not  be  p,ermitted  to  question  provement,  as  is  the  case  here,  it 

the  validity  of  the  assessment  on  has   been   invariably   held  in   this 

account  of  any  irregularity  in  the  state  that  a  property  holder  is  not 

proceedings;  and  the  same  rule  ap-  estopped  from  ascertaining  the  in- 

plies   when    the    objection    to    the  validity  of  the  proceedings  by  rea- 
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void,^^  no  estoppel  can  arise,^'  as  a  basis  therefor  is  want- 
ing. 

But  it  is  sometimes  said  that  proceedings  had  under 
color  of  law  will  support  an  estoppel.^* 

Equitable  estoppel  based  upon  silence  and  acquiescence 
arises  only  where  there  is  both,  an  obligation  and  oppor- 
tunity to  speak.  Estoppel  may  be  invoked  only  to  pre- 
vent injustices  and  not  merely  to  stop  the  mouth  from 
pleading  and  uttering  the  truth.  A  landowner  is  barred 
from  contesting  the  validity  of  the  proceeding  resulting  in 
the  assessment  by  some  previous  action  or  conduct  on  his 
part  which  would  render  such  contest  unfair  or ' '  contrary 
to  justice  and  good  faith."  "To  make  it  effective  the 
party  maintaining  silence  must  know  or  be  in  a  situation 
to  know  that  some  one  was  relying  on  such  silence  or  ac-' 
quiescence,  and  acting,  or  about  to  act,  as  he  would  not 
have  done  had  the  other  spoken  and  asserted  his  right. 


son  of  hia  having  f£tiled  to  assert 
the  invalidity  before  the  work  is 
completed."  Dyer  v.  Brandon,  68 
Or.  406,  136  Pae.  652. 

82  Moundsville  v.  Tost,  75  W. 
Va.  224,  83  S.  E.  910;  McKenzie 
v.  Mandan,  27  N.  D.  546,  147  N. 
W.  808;  Pomainville  v.  Grand 
Eapids,  157  Wis.  384,  147  N.  W. 
377. 

63  Bringing    suit    to    enjoin   pro- 

!    ceedings  wholly  void,  precludes  the 

application    of    estoppel.      Hoosier 

Const.  Co.  V.  Seibert   (Ind.  App.), 

114  N.  E.  981,  985. 

Where  the  entire  proceeding  was 
void  a  property  owner  affected  is 
not  estopped  from  seeking  to  en- 
join the  collection  of  the  assess- 
ment by  reason  of  having  waited 
until  the  completion  of  the  im- 
provement. Johns  V.  Pendleton,  66 
Or.  182,  133  Pao.  817,  822,  46  L.  R. 
A.  (N.  S.)  990,  134  Pac.  312. 

"In  proceedings  for  levying  an 
assessment,  if  the  common  council 
is    without    jurisdiction    from    the 


beginning  a  person  whose  prop- 
erty is  affected  by  such  assess- 
ment is  not  estopped  to  deny  the 
validity  of  the  proceedings  on  the 
ground  that  he  made  no  objection 
thereto  while  the  improvement  was 
under  progress."  Jones  v.  Salem, 
63  Or.  126,  123  Pao.  1096,  1098.      ^ 

64 "Color  of  law"  does  not  mean 
actual  law.  Color  as  a  modifier, 
in  legal  parlance,  means  "appear- 
ance," as  distinguished  from 
"reality."  Color  of  law  means 
"mere  semblance  of  legal  right." 
*  *  *  A  property  owner  may  be 
estopped  from  questioning  an  as- 
sessment against  his  property  upon 
the  ground  that  the  proceeding 
which  resulted  in  the  assessment 
was  conducted  under  an  uncon- 
stitutional law.  »  *  *  ^  law 
authorizing  the  proceedings,  even 
though  unconstitutional,  afEords 
colpr  of  law,  and  so  also  does  a 
law  which  has  been  repealed  by 
implication."  Wilt  v.  Bueter,  186 
lAd.  98,  111  N.  E.  926,  929. 
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There  is  ample  authority  for  the  proposition  that  silence 
and  acquiescence  on  the  part  of  a  property  owner,  who 
stands  by  and  permits  an  improvement  to  be  made  in 
front  of  his  land,  knowing  its  progress,  knowing  that  it  is 
intended  to  pay  for  the  improvement  by  a  special  assess- 
ment on  his  property,  and  knowing  also  the  defects  in  the 
proceedings,  will  estop  him  from  attacking  the  validity 
of  the  assessment  by  suit  to  restrain  the  collection  of  the 
cost  of  the  same,  or  to  vacate  or  cancel  it,  on  the  ground 
of  any  defect  or  irregularity  which  does  not  affect  the 
jurisdiction  or  power  of  the  municipality. ' '  ** 

If,  on  the  other  hand,  the  owner  did  not  know  or  could 
not  be  reasonably  expected  to  know  of  certain  defects  (as 
the  defective  location  of  a  curb  or  gutter,  which  was  not 
reasonably  obvious  without  the  exercise  of  more  attention 
and  care  than  was  chargeable  to  him),  he  is  not  estopped 
from  questioning  the  assessment  so  far  as  relates  to  such 
defect.^* 

The  elements  of  the  equitable  estoppel  applicable  are: 
First,  that  the  land  owner  knew  the  improvement  was 
being, made;  second,  that  he  had  knowledge  that  the  pub- 
lic authorities  intended  and  were  making  the  improve- 
ment upon  the  faith  that  the  cost  thereof  was  to  be  paid 
by  the  landowners  and  that  an  assessment  for  that  pur- 
pose was  contemplated;  third,  that  he  knew  of  the  in- 
firmity or  defect  in  the  proceedings  under  which  the  im- 
provement was  being  made  which  would  render  such  as- 
sessment invalid  and  which  he  is  to  be  estopped  from  as- 
serting; and  fourth,  some  special  benefit  must  have  ac- 
crued to  the  owner's  property,  distinct  from  the  benefits 
enjoyed  by  the  citizen  generally.®'' 

§  2120.    Same — acquiescence.®' 

But  where  the  defect  is  jurisdictional  the  doctrine  of 

66  Catts  V.  Smyrna  (Del.  Ch.),  91  68  Indiana.     Haislup     v.      Union 

Atl.  297,  303.  Asphalt     Const.     Co.     (Ind.     App. 

66  Catts    V.    Smyrna    (Del.    Ch.),      1919),  123  N.  E.  426. 

91  Atl.  297,  303.  Iowa.     Watson        v.        Mitchell 

67  Tone  v.  Columbus,  39  Ohio  St.       (Iowa),  156  N.  W.  834,  approving 
281,  303,  48  Am.  Eep.  438.  and   following  Wood  v.  Hall,  138 
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estoppel  can  have  no  application.  The  property  owner 
need  not  take  any  notice  of  an  improvement  that  is  made 
without  authority.  He  is  not  to  be  denied  the  right  to 
question  the  assessment  of  his  property  when  it  is  sought 
to  be  subjected  to  the  payment  of  a  void  tax.*' 


§  2121.    Same — ^by  petitioning  for  improvement.'"' 

Signing  a  petition  for  a  specified  local  improvement 


la.  308,  110  N.  W.  270,  and  Robin- 
son V.  Burlington,  50  la.  240. 

Kentucky.  Russell  v.  Whitt,  161 
Ky.  187,  170  S.  W.  609. 

Missouri.  Meyer  v.  Bobb,  185 
Mo.  App.  685,  171  S.  W.  600. 

Oklahoma.  Bickel  v.  Warner- 
Quinlan  Asphalt  Co.  (Okl.),  174 
Pac.  537;  Norman  v.  Allen  (Okl.), 
147  Pae.  1002;  Goodholm  &  Spar- 
row Inv.  Co.  V.  Cleveland  Trinidad 
Paving  Co.  (Okla.),  150  Pac.  109; 
Norris  v.  Lawton  (Okla.),  148  Pac. 
123;  Muskogee  v.  Rambo,  40  Okl. 
672,  138  Pac.  567;  Weaver  v. 
Chickasha,  36  Okl.  226,  128  Pac. 
305,  308;  Coalgate  v.  aentilini 
(Okl.)  152  Pac.  95;  Terry  v. 
Hinton  (Okl.),  152  Pac.  851. 

West  Virginia.  Avis  v.  Allen 
(W.  Va.  1919),  99  S.  E.  188. 

Under  particular  facts,  held 
there  was  no  acquiescence.  Miu- 
den  V.  Glass,  132  La.  927,  61  So. 
874. 

Where  a  sewer  was  built  in  a 
private  alley,  and  the  property 
owner,  with  full  knowledge  thereof 
at  the  time  made  no  objections  or 
took  no  steps  to  prevent  the  con- 
struction, he  cannot  thereafter  ob- 
ject to  tiie  assessment  therefor. 
Werninger  v.  Huntington,  78  W. 
Va.  107,  88  S.  E.  655,  657,  citing 
§  2120,  vol.   5,   ante. 

Aside  from  failure  to  receive 
sufficient   notice   "in   the   ;absence 


of  anything  else  affecting  the 
validity  of  the  assessment,  the 
knowledge  of  the  abutting  own- 
ers, or  anyone  of  them,  that  the 
improvements  were  being  made 
and  that  the  cost  thereof  was  to 
be  assessed  on  their  laud,  the  im- 
provement being  of  special  benefit 
thereto,  the  owners  are  estopped, 
as  was  held  by  the  chancellor,  from 
denying  the  sufficiency  of  the  no- 
tice." Catts  V.  Smyrna  (Del.), 
99  Atl.  281,  283,  denying  injunc- 
tion  to  restrain  sale  of  property. 

Landowner  of  an  irrigation  dis- 
trict who  with  full  knowledge  of 
certain  irregularities  and  defects 
in  a  bond  issue,  by  silence  and 
acquiescence  as  to  disposition  of 
funds  arising  therefrom,  held 
estopped  from  objecting  to  the 
payment  of  an  assessment  against 
his  land,  where  there  was  ample 
authority  to  issue  the  bonds  which 
had  not  been  exceeded,  but  the 
objections  were  rested  only  on  cer- 
tain irregularities  in  the  manner 
of  disposing  of  the  bonds  and  ir- 
regularities in  the  clerical  work  of 
issuing  them.  Page  v.  Oneida  Ir- 
rigation Dist.,  26  Idaho  108,  141 
Pac.  238,  240. 

69  Mulligan  v.  McGregor,  165 
Ky.  222,  176  S.  W.  1129,  1134, 
citing  §  2120,  vol.  5,  ante. 

70  Gamma  Alpha  Bldg.  Assn.  v. 
Eugene   (Or.  1919),  184  Pac.  973; 
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usually  precludes  the  petitioner  from  raisiag  questions  of 
minor  defects  or  irregularities  relating  thereto,''*  but 
jurisdictional  questions,  or  authority  to  proceed  at  all,''* 
or  in  a  manner  violative  of  mandatory  requirements  and 
property  rights  are  not  thus  excluded  from  consideration. 
Moreover,  the  estoppel  is  limited  strictly  to  the  specific 
terms  of  the  petition.''* 

§  2123.    Same — ^by  payment  or  part  payment.''* 


Colby  V.  Medford,  85  Or.  485,  167 
Pae.  487. 

71  Petitioner  for  improvement, 
held  estopped.  Ee  Patterson,  98 
Wash.  334,  167- Pac.  924. 

72  Signing  a  petition  for  the  im- 
provement precludes  the  petitioner 
from  raising  questions  of  irregu- 
larities on  the  part  of  the  coun- 
cil, but  he  may  object  to  the  coun- 
cil's jurisdiction  to  proceed,  with- 
out a  sufficient  petition,  where  this 
is  made  by  law  a  prerequisite  to 
council  action  in  the  premises. 
Ketchikan  v.  Zimmerman,  4 
Alaska  336,  345,  et  seq. 

Signing  of,  a  petition  for  an 
improvement  by  a  trustee  of  lands 
beyond  the  corporate  limits  will 
not  estop  the  owner  from  ques- 
tioning the  validity  of  the  assess- 
ment on  such  lands,  since  the  city 
had  no  power  to  assess  such  lands 
for  a  municipal  improvement,  and 
"the  petition  could  do  nothing 
more  than  a  request  to  the  city 
that  it  proceed  within  the  powers 
conferred  upon  it  by  law  in  mak- 
ing the  improvement.  It  could 
not  act  as  authority  to  the  city 
to  proceed  beyond  and  outside  of 
any  legal  authority.  And  when 
the  city  departed  from  the  exer- 
cise of  its  legal  powers,  it  could 
not  justify  its  departure  upon  the 


authority  of  any  petition  request- 
ing it  to  do  so."  Edmonds  Land 
Co.  V.  Edmonds,  66  Wash.  201,  119 
Pae.  192. 

73  One  joining  in  a  petition  for 
the  creation  of  a  special  improve- 
ment district  to  include  all  the 
property  mentioned  in  the  peti- 
tion is  not  estopped  where  in  cre- 
ating the  district,  the  city  ex- 
cluded a  very  considerable  portion 
of  the  property.  He  "may  have 
been  desirous  that  a  district  be 
created  with  ^  large  area  and  a 
correspondingly  low  tax,  and  just- 
ly opposed  to  the  creation  of  a 
district  with  a  less  area  and  a 
higher  tax."  Lewiston  v.  War- 
ren, 52  Mont.  356,  157  Pac.  954. 

Property  owner  signed  petition 
for  certain  street  improvements, 
held  not  estopped  from  denying 
validity  of  tax  bills  issued  to  cover 
cost  of  making  part  of  such  im- 
provements only.  Schulte  v.  Cur- 
rey,  173  Mo.  App.  578,  585,  586, 
158  S.  W.  888. 

74  Spokane  v.  Pittsburg  Laud  & 
Imp.  Co.,  73  Wash.  693,  132  Pac. 
633;  Hampton  v.  Gainesville,  64 
Fla.'  303,  60  So.  185. 

When  paid  by  installments  laws 
require  express  waiver  of  irregu- 
larities, or  defects,  jurisdictional 
or    otherwise,    in    the    proceeding. 
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§  2124. .  Same — ^failure  to  object  or  appeal. 

The  general  rule  is  that  where  a  municipality  has 
power  to  make  the  local  improvement  and  acquires  juris- 
diction by  the  proper  preliminary  steps,  objections  to  an 
assessment,  not  of  a  fundamental  character,,  are  deeined 
to  be  waived  if  not  presented  at  the  time  and  ia  the  man- 
ner prescribed  by  law.'® 


Such  concludes  questioning  a  reas- 
sessment although  it  was  not  au- 
thorized. Wagoner  v.  La  Grande, 
89  Or.  192,  173  Pac.  305,  310; 
Parker  v.  Hood  Eiver,  81  Or.  707, 
709,   710,  160  Pac.  1158. 

An  agreement  in  writing  to  pay 
the  assessments,  on  consideration 
of  the  purchase  of  the  improve- 
ment bonds,  signed  by  landowners 
affected,  held  to  operate  as  an 
estoppel,  to  question  the  legality 
of  the  assessment.  Hamwell  v. 
White,  115  Ark.  88,  171  S.  W.  108. 

76A-labama.  Ex  parte  Guden- 
rath,  194  Ala.  568,  69  So.  629. 

Colorado.  Farneomb  v.  Denver 
(Colo.),  171  Pac.  66,  69. 

Georgia.  Burns  v.  Atlanta  (Qa.), 
97  S.  E..536. 

Kentucky.  Eealty  Savings  Co. 
V.  Southern  Asphaltoilene  Road 
Co.,  180  Ky.  242,  202  S.  W.  679. 

Louisiana.  Crowley  v.  Police 
Jury,  138  La.  488,  70  So.  487. 

Mississippi.  Bryan  v.  Green- 
wood, 112  Miss.  718,  73  So.  728. 

Missouri.  Gratz  v.  Kirkwood 
(Mo.  App.),  183  S.  W.  1071. 

Nebraska.  Nelson  v.  Florence, 
94  Neb.  847,  144  N.  W.  791. 

North  Carolina.  Marion  v.  Pilot 
Mountain,  170  N.  C.  118,  87  S.  E. 
53j  56;  Felmet  v.  Canton  (N.  C. 
1919),  97  S.  E.  728. 

Oregon.  Eogers  v.  Salem,  61  Or. 
321,  122  Pae.  308. 


Oklahoma.  Orr  v.  Gushing 
(Okl.),  168  Pae.  223;  Wey  v.  Ho- 
bart  (Okl.),  168  Pac.  433;  Good- 
holm  &  Sparrow  Inv.  Co.  v.  Cleve- 
land-Trinidad Paving  Co.  (Okl.), 
150  Pac.  109. 

Utah.  Stott  V.  Salt  Lake  City, 
47  Utah  113,  151  Pac.  988. 

Washington.  Seattle  v.  Jones, 
95  Wash.  5,  163  Pac.  12. 

United  States.  Moore  v.  Ton- 
kers,  235  Fed.  485,  489,  149  C.  C.  A. 
3L 

Failure  of  property  owner  to 
raise  objection  to  jurisdiction  of 
the  council  to  proceed,  held  he 
could  not  thereafter  question  the 
sufieiency  of  the  resolution  of  ne- 
cessity for  the  improvement.  Mil- 
ler V.  Oelwein,  155  la.  706,  36  N. 
W.  1045. 

Property  owner  on  due  notice 
failed  to  appear  at  a  meeting  to 
equalize  assessments.  Held,  could 
not  thereafter  object  that  front 
foot  rule  was  unfair  to  him  be- 
cause his  lot  had  less  length  than 
other  lots.  Manley  v.  Marshfield, 
88  Or.  482,  172  Pae.  488. 

"The  attack  on  the  ordinance 
upon  which  the  paving  claim  is 
based,  on  the  ground  of  irregulari- 
ties in  the-  enactment  thereof,  and 
its  variance  with  the  terms  pro- 
posed in  the  petition  of  the  prop- 
erty holders,  cannot  be  considered, 
for    these    are    objections    which 
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Thus  under  a  law  providing  That  all  objections  shall  be 
deemed  waived,  except  where  fraud  is  shown  unless  pre- 
sented to  the  council  at  the  time  and  in  the  mode  pre- 
scribed, failure  to  object  precludes  an  injunction,  unless 
it  is  shown  the  assessment  is  void.'* 

Laws  require  objections  to  be  made  within  a  limited 
time  after  the  publication  of  the  ordinance  or  resolution 
fixing  the  special  assessment,  often  by  suit  to  have  the 
enforcement  thereof  enjoined  or  its  invalidity  legally  de- 
clared ;  and  declare  that  no  person  not  so  instituting  such 
suit  shall  thereafter  be  heard  to  question  the  validity 
thereof  or  to  defend  against  the  enforcement  of  the  lien 
upon  the  ground  of  its  invalidity.  By  virtue  of  such  law 
one  who  does  nothing  to  prevent  the  completion  of  an  im- 
provement, but  afterwards  pays  a  part  of  his  assessment, 


should  have  been  urged  prior  to 
the  performauee  of  the  work." 
Barber  Asphalt  Paving  Co.  v. 
King,  130  La.  788,  58  So.  572. 

"This  court  in  a  number  of  eases 
has  held  that,  when  a  city  acquires 
jurisdiction  by  the  proper  prelimi- 
nary proceedings  to  pave  certain 
of  its  streets,  a  property  owner 
^ho  sits,  by  and  sees  such  improve- 
ments made  with  the  knowledge 
that  the  city  authorities  intend  to 
levy  and  collect  a  special  tax 
against  his  property,  and  that 
those  who  do  such  work  cannot 
be  compensated  in  any  other  way, 
and  there  is  no  objection  thereto 
until  complete  performance  of  the 
work  has  been  made,  cannot  there- 
after maintain  an  action  to  enjoili 
the  collection  of  assessments 
against  his  property  on  the 
ground  of  alleged  irregularities  in 
the  proceedings  subsequent  to  the 
time  of  the  jurisdiction  to  per- 
form such  work  had  attached." 
Partee  v.  Cleveland-Trinidid  Pav- 
ing Co.   (Okl.),  172  Pae.  945,  949. 

Pailure   to    object  and   institute 


suit  to  test  validity  of  proceed- 
ings. Dillon  V.  Whitley  (Tex. 
Civ.  App.  1919),  210  S.  W.  329. 

76  Durst  V.  Des  Moines,  164  la. 
82,  145  N.  W.  528. 

Failure  to  file  objections,  under 
statute  is  waiver.  Huntsville  v. 
Gudenrath,  194  Ala.  568,  69  So. 
629. 

Objections  made,  but  not  urged, 
held  waived.  Des  Plaines  v.  Win- 
kelman,  270  111.  149,  110  N.  E.  417. 

Filing  written  objections  waives 
all  not  included.  Watseka  v.  Ore- 
baugh,  266  111.  ^79,  107  N.  E.  887, 
889;  People  ex  rel.  v.  George 
Moench  Estate,  277  lU.  121,  115 
N.  E.   187. 

Sufficiency  of  objections.  Atkin- 
son V.  Webster  City,  177  la.  659, 
158  N.  W.  473;  Benshoof  v.  Iowa 
Falls,   175  la.  30,  156  N.  W.  898. 

Objection  to  unjust  excess,  and 
that  assessment  was  not  made  on 
proper  basis,  held  property  owner 
could  be  relieved  of  that  part  of 
the  assessment  against  him  which 
was  wrongful.  Corby  v.  Detroit, 
1^0  Mich.  208,  146  N.  W.  670,  673. 
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can  not  question  its  validity  on  the  ground  of  certain 
irregularities  in  the  ordinance,  not  of  a  jurisdictional 
nature,  after  the  expiration  of  the  statutory  limitation.''"' 

Where  the  law  provides  a  tribunal  to  pass  upon  all  ob- 
jections to  special  assessments,  to  correct  inequalities 
therein,  and  if  the  property  owners  feel  themselves  ag- 
grieved appeals  to  the  court  are  given  them,  such  pro- 
cedure is  generally  held  exclusive,  and  the  decision  of 
the  tribunal  unless  appealed  from  is  also  generally  held 
conclusive  on  the  property  owners  assessed,  except  in 
case  of  fraud,  or  fundamental  defects  or  an  entire  want 
of  jurisdiction.'"  , 

After  the  expiration  of  a  specified  time,  as  sixty  days, 
from  the  levy  of  the  assessment,  laws  provide  that  no 
suit  can  be  maintained  on  any  ground  except  two,  both  of 
which  are  jurisdictiopal  and  are  necessary  to  constitute 
due  process  of  law,  namely,  first,  that  the  municipality 
failed  to  acquire  jurisdiction  to  make  the  improvement 
by  the  adoption  and  publication  of  the  preliminary  reso- 
lution, where  such  step  is  required ;  and  second,  where  the 
municipality  failed  to  acquire  jurisdiction  of  the  property 
owner  by  notice  or  hearing.''^ 

"Hampton     v.     Gainesville,     64  owner   may  urge  its   invalidity   as 

Fla.  303,  60  So.  185.  a  defease  in  an  action  to  enforce 

78  Evans    v.    Des    Moines    (Iowa  the    assessment.      City    Securities 

1918),  169  N.  W.  336;   Hubbell  v.  Co.    v.   Harvey,    176   Cal.    682,   169 

Des   Moines,    168   la.    418,   150    N.  Pac.  380. 

W.  701;  Durst  v.  Des  Moines,  164  A  statute  as  to  appeal  "can  not 

la.  82,  145  N.  W.  528,  150  la.  370,  bar    the    common    law   right    of    a 

130  N.  W.  168;  Burkley  v.  Omaha,  person  vi'hose  rights  have  been  de- 

102  Neb.  308,  167  N.  W.   72.  termined  by   a  board   acting  judi- 

Sole  remedy  for  an  excessive  as-  cially  to  have  a  proper  review  of 
sessment  is  by  an  appeal  to  the  such  action.  If  the  statute  is  in- 
city  council,  and  in  the  absence  tended  to  have  a  contrary  effect 
of  such  appeal  the  amount  of  the  it  is  without  force."  People  ex 
assessment  is  not  open  to  ques-  rel.  v.  Smith,  152  N.  Y.  S.  295,  166 
tion  in  a  subsequent  and  collateral  App.  Div.  406  (sustaining  certi- 
proceeding.  Empire  Securities  Co.  orari)  relying  on  Wilcox  v.  Su- 
v.  Matthews  (Cal.),  176  Pao.  160.  preme  Council  of  Koyal  Arcanum, 

If   the   assessment  is   illegal   on  210  N.  Y.  370,  104  N.  E.  624,  52 

its  face   an   appeal   to  the   munic-  L.  E.  A.   (N.  S.)   806. 

ipal  council  as  allowed  by  law,  is  78  Chiekasha  v.   O'Brien    (Okl.), 

unnecessary,     since    the    property  159  Pac.  282. 
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FUnally,  if  the  defect  is  jurisdictional,  or  mandatory 
requirements  to  preserve  due  process  of  law,  have  been 
ignored,  resulting  in  an  assessment  which  may  be  wholly 
void,  mere  silence  or  inaction  on  the  part  of  property 
*  owners  thus  injuriously  affected  will  not  raise  an  equi- 
table estoppel,  and  preclude  appropriate  legal  action  to 
vindicate  their  rights.*" 

§  2126.    Same — ^by  acceptance  of  benefits.'^ 

The  signing  of  a  statutory  waiver  in  order  to  secure 
the  advantage  of  payment  of  assessments  in  iustallments, 
was  held  to  operate  as  an  estoppel.'^ 

Acceptance  of  the  improvement  by  certain  property 
owners  does  not  preclude  a  general  tax  payer's  action  to 
vindicate  the  right  of  the  city.** 

§  2127.    Equitable  relief— injunction.** 

If  the  assessment  is  valid,  of  course,  the  chancellor  wUl 


80  McKenzie  v.  Maudan,  27  N. 
D.  546,  147  N.  W.  808;  Mulligan 
V.  McGregor,  165  Ky.  222,  176  S. 
W.  1129,  1134,  citing  §2120,  vol. 
5,  ante. 

Ordinance  passed  by  virtue  of 
an  unconstitutional  statute  is 
void,  and  failure  to  object  does 
not  estop.  Henderson  v.  Lieber's 
Ex.,  175'  Ky.  15,  192  S.  W.  830. 

81  Hudguis  V.  Sohultice,  118  Ark. 
139,  175  S.  W.  526. 

82  Evans  v.  Des  Moines  (la. 
1918),  169  N.  W.  ,336. 

83  "  It  is  suggested  that  some  of 
the  plaintiffs  have  used  some  part 
of  the  sewerage  system  and  there- 
by, in  eonneotion  with  delay  with 
knowledge  of  the  facts,  estopped 
themselves  from  maintaining  this 
action.  The  primary  difficulty 
with  that  is,  this  is  a  general  tax- 
payer's action  to  enforce  the  right 
and  duty  of  the  corporation  to  re- 
fuse to  pay  public  money  upon  an 
illegal  contract.     Though  a  person 


were  precluded  by  some  such  eon- 
duct  as  that  referred  to  from  use 
of  a  judicial  remedy  to  prevent 
his  property  from  being  burdened 
by  a  special  assessment,  the  court 
might  still  recognize  him  as  com- 
petent to  invoke  judicial  power  to 
prevent  illegal  use  of  the  public 
fund.  *  *  •  A  city  cannot  be 
estopped  by  laches  of  individual 
taxpayers,  neither  can  all  taxpay- 
ers of  a  city  be  estopped  by  the 
conduct  of  some  of  them.  This 
action  was  to  vindicate  the  right 
of  the  city  as  an  entity  and  that 
of  taxpayers  in  g'eneral.  An  indi- 
vidual taxpayer  might  take  such  a 
course  as  to  be  unworthy  of  recog- 
nition as  standing  for  the  munici- 
pality or  for  all  taxpayers;  but 
there  was  no  conclusive  showing 
of  that  sort  in  this  ease."  Sales 
V.  Hartford,  161  Wis.  136,  152  N. 
W.  853,  855. 

84Veateh    v.    Gibson,    29    Idaho 
^09,  160  Pao.  1112;  Gratz  v.  Kirk- 
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remain  passive,  and  decline  either  to  enjoin  its  enforce- 
ment,** or  set  it  aside ;  '^  and  although  void,  whether 
equitable  relief  may  be  invoked,  and  its  extent,  will  de- 
pend alone  on  the  controlling  circumstances." 

The  enforcement  of  an  assessment  void  in  toto  indis- 
putably may  be  enjoined;  **  and  if  void  in  part,  only  the 
enforcen^ent  of  such  parts  may  be  enjoined^*'  but  if  the 


wood,  165  Mo.  App.  196,  145  S. 
W.  870;  Deming  v.  Metropolitan 
Engineering  &  Constr.  Co.,  154  Mo. 
App.  540,  136  S.  W.  740;  Walker 
V.  Dobbins,  152  Mo.  App.  270,  133 
S.  W.  387;  Norman  v.  Allen  (Okl.), 
47  Pac.  1002,  1007-1009;  North 
American  Lumbor  Co.  v.  Blaine, 
89  Wash.  366,  154  Pae.  446. 

85  G-ardner  v.  Leavenworth,  100 
Kan.  351,  164  Pae.  182;  Jones  v. 
Eosedale,  88  Kan.  641,  128  Pac. 
1121;  Marion  v.  PUot  Mountain, 
170  N.  C.  118,  87  S.  E.  53;  Lewis 
V.  Pilot  Mountain,  170  N.  C.  109, 
87  S.  B.  56;  Curtis  v.  Tillamook 
City,  88  Or.  443,  171  Pac.  574; 
172  Pae.  122;  Diederich  v.  Eed 
Cloud  (Neb.  1919),  173  N.  W.  698. 

86  Moore  v.  Paving  Improvement 
Dastriet,  123  Ark.  326,  183  S.  W, 
7€6. 

87  To  enjoin  collection  where  pro- 
ceedings are  void  for  want  of  juris- 
diction, injunction  will  lie.  Enid 
v.  Seusman  (Okl.  1919),  181  Pac. 
308.     '  ' 

If  property  is  included  in  an  as- 
sessment district  as  a  result  of 
fraud  and  arbitrary  action,  which 
in  effect  seeks  to  confiscate  it  for 
the  benefit  of  other  lands,  equity 
will  interpose  to  stay  the  collec- 
tion of  such  fraudulent  assess- 
ments. Dewey  v.  Flint  (Mich. 
1919),  171  N.  W.  412. 

88  Delaware.  Catts  v.  Smyrna 
(Del.  Ch.),  91  Atl.  297. 

8McQ.— 36 


Illinois.  Wood  v.  Peoria,  271 
111.  173,  110  N.  E.  802. 

Maryland.  Cahill  y.  Gill,  139 
Md.  495,  100  Atl.  834. 

North  Dakota.  McKenzie  ,  v. 
Mandam,  27  N.  D.  546,  147  N.  W. 
808;  Pomainville  v.  Grand  Eapids, 
157  Wis.  384,  147  N.  W.  377. 

Oklahoma.  Flanagan  v.  Tulsa, 
55  Okl.  638,  155  Pac.  542;  Jones  v. 
Whitaker,  33  Okl.  13,  124  Pac.  312. 

Oregon.  Fraser  v.  Portland,  81 
Or.  92,  158  Pac.  514;  Johns  v. 
Pendleton,  66  Or.  182,  133  Pac. 
817,  46  L.  E.  A.  (N.  S.)  990,  134 
Pac.  134;  Clark  v.  Portland,  62  Or. 
124,  123  Pac.  708. 

Wisconsin.  Stroughton  State 
Bank  v.  Stroughton,  159  Wis.  330, 
150  N.  ,W.  418. 

89Gwilliam  v.  Ogden  City,  49 
Utah  555,  164  Pac.  1022,  ,1025. 

May  enjoin  collection  of  illegal 
item  in  assessment.  Elliott  v. 
Portland,  87  Or.  47,  169  Pac.  504. 

Where  the  contract  for  the  con- 
struction of  the  improvement  was 
not  invalid,  although  the  city's 
part  of  the  expense  may  have  cre- 
ated an  indebtedness  beyond  its 
constitutional  limit,  and  therefore 
void  as  to  the  city  and  not  collect- 
able from  the  city  for  that  rea- 
son, equity  will  not  enjoin  the  col- 
lection against  abutting  property 
owners,  for  under  such  circum- 
stances the  contractor  was  entitled 
to  recover  the  part  of  the  costs  of 
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void  parts  are  not  readily  separable  from  the  valid  parts, 
the  enforcement  of  the  entire  assessment  may  be  re- 
strained.®" 

The  case  presented  must  fall  within  some  well  estab- 
lished head  of  equity  jurisdiction.  Divergent  views  still 
prevail  among  our  courts  relating  to  the  function  and 
scope  of  equity.  Moreover,  the  granting  of  equitable  re- 
lief, as  an  injunction,  is  very  generally  regarded  as 
largely,  at  least  somewhat,  discretionary.'^ 

Nor  do  the  laws  providing  for  these  impositions  estab- 
lish an  inflexible  standard  to  be  undeviatingly  followed 
in  all  circumstances  and  conditions.  This,  of  course,  is 
not  to  be  expected.  It  may  be  reached  in  part  only.  Nor 
is  there  uniform  judicial  judgment  touching  the  discre- 
tion vested  in  municipal  authorities  in  initiating  and  con- 
ducting the  proceedings,  and  imposing  the  burden.  The 
organic  mandates  announced  in  general  terms  must  still 
be  invoked  to  protect  the  right  of  property.  Equitable 
relief  is  sought  in  a  variety  of  forms.'^ 

It  may  be  granted  only  for  sound  and  substantial  rea- 
sons, for  equity  in  applications  to  defeat  assessments, 
disregards  slight  irregularities,  unimportant  variances 
and  minor  departures  from  directory  requirements.'^ 

the    improvement    payable    by   the  To    enjoin    the    enforcement    of 

abutting      owners.        South      Park  liens      for      street     improvements. 

Floral  Co.  v.  New  Castle  (Ind.),  113  Manley  v.  Marshfield,  88  Or.  482, 

N.  E.  5.  1^2     Pae.     488;     Wagoner     v.     La 

90  Wilt  V.  Bueter,  186  Ind.  98,  Grande,  89  Or.  192,  173  Pae.  305. 
Ill  N  E    926    931  '''''  '^^^'^^^  ^  special  tax  bill  and 

91  In  event 'of  conflict  in  facts,  *°  '■«""'^«  *^«  ''^O"^  «^«*^  "P°"  ^^^ 
injunction  denied.    Marion  v.  Pilot  ""«;      ^'^^'    ^-    ^irkwood    (Mo. 

App.),  183  S.  W.  1071. 
Bill     by     taxpayer     to    restrain 

„„-,.,,  ,  .,...,         .  ,  collection.       Mushbach     v.     East 

92  Bill  to  quiet  title.     Adams  v.       ,,      ■      n^n  -n,    <,..    -ino  -kt   -n    -.r^^r, 

„        ^            ^,     ,    „  Peoria,  260  HI.  27,  102  N.  E.  1027. 

South    Orange,   80   N.   J.   Eq.    543,  93  objections  which  will  not  un- 

85  Atl.  351;  McClaine  v.  Silverton,  ^^^  ^^^  circumstances  presented  be 

83  Or.  26,  162  Pae.  496.  countenanced  by  courts  of  justice 

To    enjoin    collection    of   assess-  ^ay  not  be  urged  as   ground  for 

ment.    Hubbell  v.  Des  Moines,  168  injunction.      Lyon    v.    Hyattsville, 

Iowa  418,  150  N.  W.  701.  125  Md.  306,  92  Atl.  919,  923. 


Mountain,  170  N.  C.  118,  87  S.  E 
53. 
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In  addition,  it  must  clearly  appear  that  some  recog- 
nized property  right  has  been  invaded  resulting  in  mate- 
rial injury,'*  and  that  those  whose  interests  are  or  will 
be  adversely  affected,  as  a  consequence,  are  seeking  equi- 
table aid.'* 

The  salutory  maxim  that  he  who  seeks  equity  must  do 
equity  may  also  come  into  play.  When  the  landowner 
seeks  the  cancellation  or  preclusion  of  the  enforcement 
of  the  assessment,  either  on  the  ground  that  it  is  exces- 
sive or  void  in  part,  he  must  pay  or  offer  to  pay  to  the 
proper  authority  the  amount  he  concedes  to  be  justly 
due.'s 


Slight  irregularities  denied.  Orr 
V.  Gushing  (Okl.),  168  Pac.  223. 

Only  on  substantial  grounds,  as 
errors  affecting  property  rights, 
justify  injunction.  Light  causes, 
as  paving  of  a  poor  quality  will 
be  disregarded.  Plagmann  v. 
Davenport,  181  Iowa  1212,  165  N. 
W.  393. 

Denied  because  warrants  were  is- 
sued to  contractor  instead  of 
bonds.  Sutcliff  v.  Glasco,  101  Kan. 
419,  166  Pac.  496. 

Excessive  assessment.  St.  Louis 
&  San  Francisco  E.  Co.  v.  Ada 
(Okla.),  167  Pac.  621. 

Irregularity  or  defect  which  could 
have  been  presented  on  hearing 
for  confirmation  is  not  ground  for 
equitable  interference.  Napiralski 
V.  West  Chicago  Park  Comrs.,  260 
111.  628,  103  N.  E.  547. 

94  Denied  in  the  absence  of  show- 
ing of  injury.  Catts  v.  Smyrna 
(Del.),  99  Atl.  281. 

To  restrain  special  assessment 
for  making  a  covered  sewer  out  of 
an  open  one  by  landowner  whose 
property  did  not  abut  on  the  sewer, 
denied,  where  it  appeared  that  the 
property  received  special  benefit 
from  the  construction.     Graham  y. 


Grand  Eapids,  179  Mich.  378,  146 
N.  W.  248. 

96  All  whose  interests  would  be 
adversely  afEected  must  be  made 
parties  prior  to  the  rendition  of 
the  decree.  Geesey  -vi  York,  254 
Pa.  397,  99  Atl.  27. 

Several  owners  may  join  in  a 
suit  to  enjoin  collection.  Sanders 
v.  Gainesville,  141  Ga.  441,  81  S.  B. 
215. 

Under  some  laws  one  property 
owner  may  sue  for  all  other  prop- 
erty owners  in  like  situation,  that 
is,  where  the  question  is  of  com- 
mon interest  to  all  such  property 
owners.  Kvello  \.  Lisbon,  38  N.  D. 
71,  164  N.  W.  305. 

98  Peoples'  National  Bank  v. 
Marye,  191  U.  S.  285;  Meyer  v. 
Wells,  223  U.  S.  298;  Louisville  E. 
E.  Co.  V.  Bosworth,  209  Fed.  462; 
Howeott  V.  Smart,  133  La.  694. 

He  must  offer  to  pay  the  amount 
of  taxes  which ,  the  facts  show 
would  be  properly  chargeable 
against  his  property  under  a 
proper  assessment.  Eogers  v.  Bass 
&  Harbour  Co.  (Okla.),  168  Pac. 
212;  Collinsville  v.  Ward  (Okla.), 
165  Pac.  1145. 
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TMs  condition,  however,  can  not  always  be  enforced, 
because  from  the  nature  of  the  case  the  legal  sum  due 
may  not  be  readily  ascertained.  Obviously  this  rule  is 
not  applicable  where  the  entire  tax  fails  on  account  of 
the  assessment  being  wholly  Ulegal,  since  in  such  case  it 
is  impossible  for  the  court  to  determine  an  amount  due,  as 
there  is  no  legal  tax  assessed.  Therefore,  where  it  is 
urged  that  the  entire  assessment  is  void  no  tender  of  any 
part  thereof  is  required  iu  praying  for  an  iujunotion.''' 

Nor  is  the  rule  applicable  where  an  injunction  is  sought 
against  a  legal  assessment  which  has  been  extended  to  in- 
clude certain  particulars  which  are  illegal  and  in  excess, 
and  where  there  is  no  data  from  which  the  amount  of  the 
tax  equitably  chargeable  may  be  ascertained.'® 

Nor  is  the  rule  applicable,  it  has  been  held,  when  the 
assessments  are  payable  iu  installments." 

Where  relief  is  based  on  fraud  or  mistake,  the  general 
rule  is  that  the  nature  and  substance  of  the  fraudulent 
conduct  resulting'in  the  mistake  must  be  sufficiently  speci- 
fied, particularly  if  the  acts  alleged  are  those  of  public 
officers,  since  the  presump/tion  of  legality  and  good  faith 
in  the  performance  of  their  public  duties  is  ever  present.^ 

Aside  from  laches,*  or  statutory  limitation,'  recogniz- 

97  Watts  V.  Winfield,  101  Kan.  that  any  action  or  proceeding  to 
470,  168  Pae.  319.  prevent  or  restrain,  the  collection 

98  Wilt  V.  Bueter,  186  Ind.  98,  of  any  special  assessment,  or  any 
115  N.  E.  49,  citing  Hughson  v.  part  thereof,  must  be  commenced 
Crane,  115  Cal.  404,  47  Pac.  120.  within  six  months  after  the  special 

99  Marshall  v.  Osborne  (Kan.  assessment  is  approved.  This,  is 
1919),  179  Pac.  303.  held  to  be  a  valid  statutory  enact- 

1  Eussell  V.  Whitt,  161  Ky.  187,  ment.  McKone  v.  Fargo,  24  N.  D. 
170  S.  W.   609,  611.           '  53,  138  N.  W.  967.     Hence,  if  any 

2  Eussell  V.  Whitt,  161  Ky.  187,  ground  for  equitable  interference 
170  S.  W.  609,  Coalgate  v.  Gen-  existed,  plaintiflE  was  required  to 
tilini  (Okla.),  152  Pac.  95;  Wey  v.  institute  his  action  within  six 
Hobart  (Okla.),  168  Pac.  433.  months   after   the   assessment  was 

3  Iiimitation  of  statute  bars  ac-  approved,  otherwise  the  action  is 
tion.  Burns  v.  Board  of  Sewer  barred.  Ellison  v.  Lamoure,  30  N. 
Improvement,  134  Ark.  10,  203  S.  D.  43,  151  N.  W.  988,  990. 

W.   20.  A    statute   restricting    the    time 

Some  statutes  expressly  provide      within  which  actions  to  contest  the 
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able  in  equity,*  or  word  or  conduct  on  the  part  of  the 
landowner  rendering  applicable  the  doctrine  of  equi- 
table estoppel,*  or  an  adequate  remedy  at  law,^  by  defense 


validity  of  any  assessments,  held 
valid.  Flagman  v.  Davenport,  181 
Iowa  1212,  165  N.  W.  393. 

Statute  requires  action  to  be  be- 
gun within  thirty  days.  Wyandotte 
County  Board  v.  Haskell,  97  Kan. 
304,  154  Pae.  1029;  Armend  v. 
Dodge  City,  97  Kan.  94,  154  Pae. 
219. 

After  thirty  days  as  named  in 
the  statnte,  the  limitation  cuts  oS 
all  defenses  of  any  kind  and  char- 
acter, including  assessments  fraud- 
ulently made  and  those  which  were 
made  without  jurisdiction  or  au- 
thority. Riverside  Park  Assn.  v. 
Hutchison,  102  Kan.  488,  171  Pae. 
2;  Rockwell  v.  Junction  City,  92, 
Kan.  513,  141  Pae.  299,  Ann  Cas. 
1916B,  315. 

Statute  provided  suit  must  be 
brought  within  sixty  days  from  the 
enactment  of  the  ordinance  making 
the  final  assessment.  Chickasha  v. 
O'Brien  (Okla.),  159  Pae.  282; 
Wamer-Quinlan  Asphalt  Co.  v. 
Smith  (Okla.),  173  Pae.  516; 
Schultz  V.  Ritterbusch,  38  Okla. 
178,  134  Pae.  961. 

Limitations  has  no  application  to 
defects  which  are  jurisdictional  and 
which  render  the  proceedings  en- 
tirely void.  Grier  v.  Kramer 
(Okla.),  162  Pae.  490;  Southern 
Surety  Co.  v.  Jay  (Okla.  1918),  178 
Okla.  95,  97. 

Defect  in  the  signing  of  the  peti- 
tion for  ■  the  improvement,  held  a 
mere  irregularity.  Bickel  v.  War- 
uer'Quinlan  Asphalt  Co.  (Okla.), 
174  Pae.  537. 

4  Ladies  will  not  always  bar  the 


right  to  an  injunction.  It  has 
been  frequently  held  that  the  spe- 
cial statute  of  limitation  is  not 
applicable  to  an  action  mentioned 
to  enjoin  collection  of  a  void  as- 
sessment. Moreover,  where  the 
facts  appeal  strongly  to  the  con- 
science of  the  court,  equity  will 
give  relief.  Muskogee  v.  Nichol- 
son (Okla.),  171  Pae.  1102. 

6  Sections  2119-2126,  ante; 
§§  2119-2126,  vol.  5,  ante. 

Estopped  by  knowing  and  not 
objecting.  Orr  v.  Gushing  (Okla.), 
168  Pae.  223. 

Failure  to  present  objection  at 
hearing  of  confirmation  where  it 
is  available  bars  equitable  relief. 
Napieralski  v.  West  Chicago  Park 
Comrs.,  260  111.  628,  103  N.  E.  547; 
Perall  v.  Spokane,  73  Wash.  200, 
131  Pae.  808. 

Failure  to  make  a  defense  at 
law  where  there  was  opportunity, 
bars  equitable  relief.  "The  power 
of  courts  of  equity  to  set  aside 
and  nullify  judgments  of  law  must 
be  exercised  according  to  fixed 
rules,  one  of  which  is  that  it  is  no 
ground  for  relief  in  equity  that 
a  judgment  is  wrong  in  law  or 
fact,  or  both,  if  the  complaining 
party  had  an  opportunity  to  make 
a  defense  at  law  and  failed  so  to 
do."  Haugan  v.  Chicago,  259  111. 
249,  102  N.  E.  185. 

6  St.  Avit  V.  Kettle  Eiver  Co., 
216  Fed.  872;  Schlanger  v.  West 
Berwick  Borough,  261  Pa.  605,  104 
Atl.  764;  Geesey  v.  Torji,  254  Pa. 
397,  99  Atl.  27. 
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in  an  action  to  enforce  the  assessment,''  by  appeal,*  cer- 
tiorari,' or  otherwise,"  judicial  decisions  are  generally 
agreed  that  equitable  relief  may  be  invoked  if  the  munic- 
ipality was  without  jurisdiction  (1)  because  it  had  no 
power  at  all  to  levy  the  assessment,^^  or  (2)  because  it 


7  Void  assessment  will  be  en- 
joined where  plaintiff  will  be  com- 
pelled,, in  order  to  defeat  the  as- 
sessments and  the  liens  to  be  im- 
posed upon  their  property  thereby, 
to  resort  to  evidence  dehors  the 
recitals  in  the  assessments,  and  to 
overcome  the  presumptive  evidence 
clause  of  the  statute  attaching  by 
reason  of  their  issuance.  "This 
necessity  of  a  resort  to  extraneous 
evidence  to  defeat  the  lien  of  an 
assessment  otherwise  on  its  face, 
and  by  virtue  of  the  presumption, 
valid,  presents  a  proper  case  for 
the  interposition  of  a  court  of 
equity  to  prevent  the  making  of  an 
assessment  or  the  creation  of  a  lien 
which  will  cast  a  cloud  upon  the 
title  of  plaintiffs."  The  statute 
provided  that  in  suits  brought  by 
the  contractor  to  enforce  the  lien 
of  the  assessment,  the  warrant,  as- 
sessment, certificate  and  diagram, 
with  the  aflidavit  of  demand  and 
non-payment  should  be  held  prima 
facie  evidence  of  the  regularity 
and  correctness  of  the  assessment 
and  of  the  prior  proceedings  and 
acts  of  the  municipal  authorities 
upon  which  the  warrant,  assess- 
ment, and  diagram  are  based,  and 
like  evidence  of  the  right  of  the 
contractor  to  recover  in  any  action. 
Owens  V.  Dudley,  162  Cal.  422,  122 
Pac.  1087. 

8Berger  v.  Superior,  166  Wis. 
477,   166   N.   -JV.    36. 

Equity  will  not  interfere  on  the 
ground  that  the  assessments  were 


in  excess  of  the  benefits  to  the 
property.  Brock  v.  Decatur,  1?5 
Ala.  146,  64  So.  73. 

Objection  that  the  assessment  for 
benefits  includes  elements  and  es- 
timates not  recognized  by  law, 
which  is  in  effect  a  contention  that 
the  assessjnent  is  irregular  and 
effective,  if  under  the  applicable 
law,  is  ground  for  appeal,  equity 
will  not  interfere  by  injunction. 
Safe  Deposit  &  Trust  Co.  v.  Balti- 
more, 121  Md.  522,  88  Atl.  267. 

9 Section  2130  post;  §2130,  vol. 
5,  ante.       v 

10  Section  2124,  antg;  §  2124,  vol. 
5,  ante. 

11  Where  tlie  city  lia.s  no  power 
to  levy  assessments,  as  e.  g.  side- 
walk construction,  it  may  be  en- 
joined. Northern  Light  Lodge  v. 
Monoma,  180  Iowa  62,  161  N.  W. 
78. 

Void  assessments  on  property  not 
assessable  may  be  enjoined.  Atchi- 
son, Topeka  &  Santa  Fe  Ed.  Co. 
V.  Oherryvale,  87  Kan.  57,  123  Pae. 
874;  New  York,  N.  H.  &  H.  E.  Co. 
V.  Port  Chester,  134  N.  T.  S.  883, 
149  App.  Div.  873. 

Suit  to  cancel  on  groiind  that 
part  of  the  improvement  was  on 
private  property,  denied  under  par- 
ticular facts.  Albers  v.  Acme  Pav- 
ing &  Crusher  Co.,  196  Mo.  App. 
265,  194  S.  W.  61. 

Usually  equity  will  interfere 
only  (1)  where  the  assessment  is 
not  authorized  by  law  (2)  or  is 
levied  on  property  not  subject   to 


§  2127] 


Injunction  :  Decree. 


7947 


failed  to  secure  jurisdiction  by  taking  the  mandatory 
steps  required,^^  or  (3)  if  in  conducting  the  proceeding 
at  any  stage  it  exceeded  its  power,  e.  g.,  adopted  a  method 
of  assessment,  contrary  to  the  applicable  law,"  or  a  mode 
of  apportionment  not  in  conformity  with  mandatory  re- 
quirements,^* which  resulted  in  contravening  the  constitu- 
tional provision  of  due  process  of  law,  equal  protection  of 
the  laws,  or  taking  private  property  without  just  com- 
pensation.^* 

T^e  decree  will  grant  the  appropriate  relief,^®  free  the 
land  of  the  assessment,  if  necessary,^''  cancel  the  certi- 


such  taxation,  or,  (3)  by  unauthor- 
ized persons.  Wilson  v.  Portland, 
87  Ore.  507,  169  Pac.  90,  171  Pac. 
201. 

12  Wlere  there  is  no  jurisdiction 
to  proceed  with  the  improvement, 
equity  will  enjoin  the  levy  of  the 
assessment..  Dyer  v.  Brandon,  68 
Ore.  406,  136  Pac.  6^2. 

A  petition  is  fatally  defective  if 
it  fails  to  allege  facts  to  show 
want  of  jurisdiction  in  the  munici- 
pal authorities  to  make  the  im- 
provement and  to  levy  and  collect 
the  taxes  to  pay  for  the  same, 
brought  after  the  expiration  of 
sixty  days  after  the  assessment 
was  levied,  in  view  of  a  statute 
fixing  such  limitation  as  an  ab- 
solute bar  for  all  objection  except 
that  of  want  of  jurisdiction  to 
levy  the  assessment.  Terry  v.  Hin- 
ton  (Okla.),  152  Pac.  851. 

13  Where  the  method  of  assess- 
ment is  not  illegal  or  oppressive 
and  the  property  owner  has  not 
been  injured  no  cause  for  injunc- 
tion exists.  Catts  v.  Smyrna 
(Del.),  99  Atl.  281. 

14  In  the  construction  of  a  sewer 
if  in  making  assessments  therefor 
approximate  equality  has  been  ac- 
complished, equity  will  not  enjoin 


collection.  Whitsett  v.  Carthage, 
270  Mo.  269,  193  S.  W.  21. 

Mistake  in  the  apportionment  of 
the  costs  of  an  improvement.  Com- 
plainant must  allege  facts  showing 
the  mistake,  and  also  such  facts 
as  would  show  that  under  a  differ- 
ent and  correct  method  of  appor- 
tionment the  complainant  would  be 
required  to  pay  less  than  under  the 
method  adopted  by  the  municipal 
authorities,  that  he  was  injured, 
etc.  Eussell  v.  Whitt,  161  Ky.  187, 
170  S.  W.  611. 

IB  Latonia  v.  Carroll,  151  Ky. 
165,  151  S.  W.  400;  White  Townpite 
Co.  V.  Moorhead,  121  Minn.  1,  138 
N.  W.  939;  Stover  v.  Springfield, 
167  Mo.  App.  328,  152  S.  W.  122; 
Adams  v.  South  Orange,  80  N.  J. 
Eq.  543,  85  Atl.  351;  McKone  v. 
Fargo,  24  N.  D.  53,  138  N.  W. 
967;  McMillan  v.  Barber  Asphalt 
Co.,  151  Wis.  48,  138  N.  W.  94. 

18  Belief  where  several  land  hold- 
ers seek  to  enjoin  the  collection  of 
the  assessment.  Hendry  v.  Salem, 
64  Ore.  152,  129  Pac.  531;  Sindth 
V.  Jefferson,  75  Ore.  179,  146  Pac. 
809. 

17  Lapp  V.  Marshfield,  72  Ore. 
573,  144  Pao.  83. 
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ficate,  tax  bills,  etc.,  and  where  part  of  the  assessment  is 
void  and  part  valid,  the  former  parts  may  be  cancelled, 
and  the  latter  permitted  to  stand. ^* 

§  2128.    Reassessments. 

The  conditions  under  which  reassessments  or  addi- 
tional or  supplemental  assessments  may  be  made  depend, 
of  course,  upon  the  proper  construction  of  the  controlling 
local  laws,  as  applied  to  the  status  of  the  particular  pro- 
ceeding when  such  action  is  sought  to  be  taken.^^ 

V.  Edmonds,  85  Wash.  307,  148  Pac. 
19;  Eggerth  v.  Spokane,  91  Wash. 
221,  157  Pac.  859;  Hapgood  v. 
Seattle,  69  Wash.  497,  125  Pac. 
965. 

Wisconsin.  Burnham  v.  Milwau- 
kee, 155  Wis.  90,  143  N.  W.  1067. 

West  Virginia.  Blkins  v.  Harper, 
82  W.  Va.  377,  95  S.  E.  1033. 

When  reassessment  laws  do  not 
apply.  McMillan  v.  Barber  As- 
phalt Paving  Co.,  151  Wis.  48,  138 
N.  W.  94. 

If  the  original  assessment  is  in 
fact  void,  usually  a  reassessment 
may  be  made.  Hapgood  v.  Seattle, 
69  Wash.  497,  125  Pac.  965;  Inner- 
Circle  Property  Co.  v.  Seattle,  69 
Wash.  508,  125  Pac.  970. 

Municipality  may  be  estopped 
from  levying  a  supplemental  as- 
sessment. Be  Patterson,  98  Wash. 
334,  341,  342,   167  Pae.  924. 

When  a  body  or  tribunal  em- 
powered to  make  an  assessment 
fails  to  make  a  valid  assessment 
by  reason  of  some  irregularity  in 
the  proceedings,  an  assessment 
made  by  a  tribunal  duly  author- 
lized  cannot  be  regarded  as  a  re- 
assessment. Auburn  v.  Paul,  113 
Me.   207,  93  Atl.  289. 

When  a  municipal  body  makes 
and       confirms       an       assessment 


18  Board  of  Improvements  v. 
Southwestern  Gas  &  Electric .  Co., 
121  Ark.  105,  180  S.  W.  764. 

19  California.  Mardis  v.  Mc- 
Carthy, 162  Cal.  94,  121  Pae.  389; 
Barnard  Co.  v.  Los  Angeles,  18  Cal. 
App.  698,  124  Pac.  88;  Eockbridge 
Place  Co.  v.  Oakland  (Cal.),  172 
Pac.  1110. 

Illinois.  Lincoln  v.  Harts,  266 
111.  405,  107  N.  E.  725. 

Indiana.  Curless  v.  Watson,  54 
Ind.  A^p.  110,  100  N.  E.  576. 

New  York.  People  ex  rel.  v 
Smith,  152  N.  T.'s.  295,  166  App. 
Div.  406;  People  ex  rel.  v.  Pierce, 
171  Tsr.  T.  S.  772,  104  Misc.  Bep. 
343. 

Nebraska.  Weise  v.  South 
Omaha,  100  Neb.  492,  160  N.  W. 
890. 

N.  Dakota.  Kvello  v.  Lisbon,  38 
N.  D.  71,  ^164  N.  W.  305. 

Oregon.  EeifE  v.  Portland,  71 
Ore.  421,  141  Pac.  167,  rehearing 
denied  142  Pac.  827;  Wagoner  v. 
La  Grand,  89.  Ore.  192,  173  Pac. 
305. 

Texas.  Gallahar  v.  Whitley 
(Tex.  Civ.  App.),  190  S.  W.  757, 
759,  quoting  with  approval  greater 
part  of  §  2128,  vol.  5,  ante. 

Washington.  Nichols  v.  Spokane, 
91  Wash.  235,  157  Pae.  863;  Kuehl 
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It  is  commonly  provided,  in  substance,  that  when  the 
assessment  proceeding  is  so  defective  that  valid  levies 
cannot  be  based  thereon,  or  where  the  mode  or  appor- 
tionment of  the  assessment  is  so  irregular  or  inequitable, 
that  it  cannot  stand  the  test  of  legal  scrutiny,  a  new,  sup- 
plemental or  reassessment  may  be  made  and  laws  so  pro- 
viduig  are  generally  recognized  as  valid  and  constitu- 
tional.2» 

Failure  of  the  ordinance  to  define  the  improvement  dis- 
trict, resulting  in  the  first  assessment  being  declared  void, 
authorized  a  new  assessments^ 


which  is  not  void  on  the  face  of 
the  proceedings,  its  authority  is  ex- 
hausted, and  it  cannot  proceed  by 
supplemental  action  to  a  new  as- 
sessment. "It  is  clear,  we  think 
also,  that  even  when  the  record 
shows  vital  jurisdictional  defects, 
if  the  defendant  property  owner 
had  appeared  and  waived  them,  as 
he  may  do,  by  contesting  the  as- 
sessment only  as  to  its  propriety  in 
fact,  there  can  be  no  occasion  for 
reassessment  by  the  municipal  body 
after  the  objection  is  overruled  and 
final  assessment  is  once  made,  and 
hence  a  reassessment  would  be  a 
nullity. ' '  Huntsville  v.  Pulley,  187 
Ala.  367,  65  So.  405,  407. 

Law  must  authorize.  Enid  v. 
Gensman  (Okla.  1919),  181  Pae. 
308. 

Power  to  reassess,  held  implied 
under  particular  law.  Stotts  v. 
Meese  (Cal.  App.  1918),  178  Pac. 
727. 

20  The  Portland  Charter  empow- 
ers the  municipality  to  correct  all 
manner  of  errors  and  irregularities 
whether  they  be  "jurisdictional  or 
otherwise."  Wilson  v.  Portland, 
87  Ore.  507,  171  Pac.  201,  169 
Pac.  90. 
'  Beenaetments   and   amendments  j 


proceedings  thereunder  authorized. 
Kuehl  V.  Edmonds,  91  Wash.  195, 
157  Pac.  850,  85  Wash.  307,  148 
Pac.  19.  , 

Reassessment  or  supplemental  as- 
sessment; enlargement  of  district 
authorized.  Eggerth  v.  Spokane, 
91  Wash.  221,  157  Pae.  859. 

Eeassessment  may  be  made  by 
the  court.  McKenzie  v.  Mandan, 
35  N.  D.  107,  160  N.  W.  852. 

Where  the  assessment  is  so  in- 
equitable that  only  a  new  assess- 
ment can  make  it  uniform,  it  will 
be  vacated  as  an  entirety,  and  new 
assessment  ordered  by  the  court. 
Franklin  Society  v.  Haworth  Bor- 
ough, 85  N.  J.  L.  533,  89  Atl. 
772. 

21  Eeassessment  authorized  where 
the  original  assessment  was  de- 
clared void  because  the  ordinance 
creating  the  improvement  district 
failed  to  define  properly  the  Umits 
thereof,  under  a  statute  allowing 
it  where  the  proceedings  were  "de- 
fective, irregular  or  void,  including 
among  other  things  the  want  of 
jurisdiction,"  unless  the  original 
assessment  was  "for  an  unauthor- 
ized purpose"  or  there  was  "an 
entire  and  complete  ^  want  of  au- 
thority to  proceed  in  the  premises. ' ' 
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So  a  reassessment  may  be  ordered  to  correct  errors  of 
description  or  errors  in  the  name  of  the  owner.*** 

Where  the  first  assessment  does  not  sufficiently  de- 
scribe the  property  to  be  assessM,  to  sustain  it,  man- 
damus lies  to  compel  a  reassessment.^ 

In  making  a  reassessment,  sometimes 'each  step  is  re- 
quired to  be  taken  anew.** 

However,  the  method  of  initiating  and  conducting  the 
proceeding  for  a  reassessment,  and  the  precedent  condi- 
tions authorizing  such  action,  as  mentioned,  are  matters 
to  be  answered  by  sound  application  of  the  local  laws 
relating  to  the  subject.  Under  particular  laws  it  has  been 
held  that  if  the  improvement  ordinance  is  void  a  new  as- 
sessment cannot  be  based  thereon,  however,  if  such  ordi- 
nance is  not  a  nullity,  but  merely  defective  and  insufficient 
and  amendable,  the  rule  is  otherwise ;  **  and  that  if  the 
assessment  is  void  because  the  work  was  illegally  done 
no  new  assessment  can  be  made  for  such  work.*® 

As  -a  prerequisite  to  a  reassessment  the  original  as- 
sessment must,  of  course,  be  set  aside  by  appropriate  ac- 
tion.*''   Hence  a  Contractor  who  accepts  and  retains  the 


Weise   v.   South   Omaha,   100   Neb. 
492,  160   N.   W.   890. 

22  Texas  Bitulithio  Co.  v.  Henry 
(Tex.  Civ.  App.),  197  S.  W.  221. 

23  Oklahoma  Ry  Co.  v.  Severns 
Pavings  Co.   (Okla.),  170  Pac.  216. 

24  Garner  v.  Anniston,  178  Ala. 
430,  59  So.  654,  reversing  2  Ala. 
App.  389,  56  So.  874. 

If  notice  in  first  assessment  is 
not  given  and  hence  no  jurisdiction 
to  make  it  a  reassessment  is  in 
valid,  without  beginning  de  novo, 
giving  notice,  etc.  Murray  v.  La, 
Grande,  76  Or.  598,  149  Pac.  1019, 

25  Lincoln  v.  Harts,  256  111.  253, 
99  N.  B.  1037;  Geneseo  v.  Schultz, 
257  111.  273  100  N.  E.  926;  Chi- 
cago v.  Gait,  25  111.  568,  80  N.  E. 
285. 


26  Campbell  v.  Haven,  211  Mass. 
121,  97  N.  E.  611. 

27  Chicago  V.  Rice;  256  111.  209, 
99  N.  E.  924;  Phillips  v.  Longport 
Borough  (N.  J.  L.),  100  Atl.  192; 
Hapgood  V.  Seattle,  69  Wash.  497, 
125  Pac.  965. 

Authorized  when  assessment  is 
declared  void  whether  original  or 
supplemental.  By  ordinance  only. 
Triangle  Traders  v.  Brewerton,  89 
Wash.  214,  154  Pac.  193. 

Resolution  ordering,  to  show  can- 
cellation of  former  assessment. 
Hochfeld  v.  Portland,  72  Or.  190, 
142  Pac.  824. 

The  reassessment  ordinance  can- 
not include  interest  on  the  de- 
ferred installments  of  the  original 
assessment.  Lincoln  v.  Harts,  270 
111.  646,  110  N.  E.  912. 
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amount  of  an  assessment  duly  confirmed,  pursuant  to  the 
estimated  costs,,  although  such  amount  is  less  than  the 
contract  price,  cannot  by  mandamus  compel  an  additional 
assessment.*' 

On  reassessment  the  court  cannot  control  the  judg- 
ment of  those  selected  to  make  it  with  respect  to  the 
amount  or  proportion  of  benefit.  It  can  only  direct  the 
proceeding  according  to  the  legal  requirements,  and  not 
exact  that  the  assessment  shall  be  made  in  accordance 
with  the  opinion  of  the  court.*® 

The  reassessment,  of  course,  must  be  upon  examination 
and  evidence,  observance  of  due  process  of  law,  and  not 
arbitrary.*" 

§  2129.    Appeals  from  assessments. 

The  conditions  permitting  appeals,*^  and  when  allowed, 
the  manner,**  and  time  of  taking  and  perfecting,**  are  of 


28  state  ex  rel.  v.  Peru,  182  Ind. 
689,  107  N.  E.  737. 

29  Be  St.  Eaymond  Ave.,  New 
York  City,  162  N.  Y.  S.  185,  175 
App.  Div.  518,  stating  that  ' '  if  left 
unmodified  that  might  coerce  the 
judgment  of  the  commissioner  with 
respect  to  determining  and  appor- 
tioning the  benefits." 

30  Re  Washington  Ave.,  New 
York  City,  156  N.  Y.  S.  796,  171 
App.  Div.  342. 

81  Authorized  without  objection 
before  the  board  making  the  as- 
sessment. Dunn  V,  Superior,  148 
Wis.  636,  135  N.  W.  "l45. 

"The  authorities  are  very  nu- 
merous and'  practically  unanimous 
to  the  effect  that  where  a  taxpayer 
desires  to  enjoin  the  collection  of 
a  tax  levied  to  pay  the  cost  of  a 
public  improvement  for  which  his 
property  is  assessed,  he,  except  for 
fraud  or  collusion  or  jurisdictional 
defects,  must  move  lively,  and  if 


any  particular  remedy  is  provided 
by  law,  must  pursue  that  remedy." 
Stott  V.  Salt  Lake  City,  47  Utah 
113,  151  Pac.  988,  992,  citing  sec- 
tion 1929,  vol.  4,  ante. 

32  Bass  V.  Bangor,  111  Me.  390, 
89  Atl.  309. 

Sufficiency  of  transcript.  Re 
Patterson,  98  Wash.  334,  167  Pac. 
924. 

Law  allowing  is  to  be  followed. 
Appeal  of  Second  North  School 
Dist.,  92  Conn.  193,  102  Atl.  574. 

Bond,  sufficiency  of.  Gerlach.v. 
Spokane,  68  Wash.  589,  124  Pac. 
121. 

The  genei^al  rule  well  settled  is 
often  invoked  that  where  the  pro- 
ceeding is  a  special  statutory  one 
the  general  rules  of  practice  in 
civil  actions  are  applicable  when 
the  statute  is  silent.  Haynes  Auto- 
mobile Co.  V.  Kokomo,  186  Ind.  9, 
114  N.  B.  758. 

38  Must   be  within   time   named. 
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statutoiy  origin,  as  appeals  were  unknown  to  the  com- 
mon law.  Therefore,  unless  expressly  granted  no  appeal 
lies  from  the  action  or  decision  of  a  tribunal  conducting 
special  proceedings.^* 

Appeals  are  generally  allowed,'*  however,  some  laws 
make  no  provision  for  them.'* 

The  method  of  presentation  of  the  record  to  the  court, 
the  manner  of  consideration  of  the  questions  raised,  and 
the  judgment  authorized  are  sometimes  specified  with 
much  particularity.''   In  lUiaois,  a  party  appealing  from 


Katseb  v.  New  Haven,  86  Conn. 
326,  85  Atl.  523;  Birmingham  v. 
Collins  (Ala.),  78  So.  385. 

As  an  appeal  is  a  purely  statu- 
tory remedy,  the  requirements  to 
the  exercise  of  the  right  must  be 
complied  with,  as  the  filing  of  an 
affidayit  in  the  form  prescribed, 
oiherwise  the  court  is  without  ju- 
risdiction to  hear  the  appeal.  A 
court  can  take  jurisdiction  to  itself 
by  disregarding  or  relaxing  the 
condition  imposed  by  the  legisla- 
ture only  as  it  usurps  legislative 
power.  Such  defect  can  not  be 
cured  by  amendment  after  the 
time  allowed  for  the  appeal  has 
passed.  Butler  Engine  &  Foundry 
Co.  V.  Butler  Borough,  283  Pa.  180, 
85  Atl.  1112. 

34  Allowed  only  in  judicial  pro- 
ceedings, and  then  only  when  per- 
mitted by  law.  Indianapolis  v.  Haw- 
kins, 180  Ind.  382,  103  N.  E.   10. 

An  appeal  is  a  privilege,  not  a 
constitutional  right,  and  can  only 
be  granted  by  the  sovereign  power; 
that  alone  has  the  power  to  impose 
the  tax.  Auburn  v.  Paul,  110  Me. 
192,  85  Atl.  571,  573. 

86  Alabama.  Huntsville  v.  Guden- 
rath,  194  Ala.  568,  €9  So.  629; 
Huntsville  v.  Goodenrath,  13  Ala. 
App.  579,  68  So.  676. 


Illinois.  Ottawa  v.  Colwell,  260 
111.  548,  103  N.  E.  573. 

Iowa.  Chicago  Great  Western 
Ey.  Co.  v.  Council  Bluffs,  176  Iowa 
247,  157  N.  W.  947;  Ee  Jefferson 
Street  Sewer,  179  Iowa  975,  162  N. 
W.  239;  Dickinson  v.  Waterloo,  179 
Iowa  946,  162  N.  W.  242. 

Maryland.  Baltimore  v.  Johnson, 
123  Md.  320,  91  Atl.  156. 

New  York.  People  ex  rel.  v. 
Smith,  152  N.  T.  S.  295,  166  App. 
Div.  406. 

Washington.  Bolcom  Mills  v. 
Seattle,  94  Wash.  583, 162  Pao.  1010 
(see  City  M.  C);  Trimble  v.  Se- 
attle, 93  Wash.  472,  161  Pae.  381. 

"An  assessment  is  a  final  judg- 
ment which  can  be  reviewed  only 
by  an  appeal  seasonably  taken 
therefrom  in  accordance  with  the 
provisions"  of  the  statute.  Brock 
V.  Decatur,  185  Ala.  146,  64  So.  73; 
Birmingham  v.  Wills,  178  Ala.  198, 
59  So.  173;  Woodlawn  v.  Durham, 
162  Ala.  565,  50  So.  356. 

36  MeCague  Inv.  Co.  v.  Metropoli- 
tan Water  Dist.,  101  Ne6.  820,  165 
N.  W.  158. 

37  Bass  V.  Bangor,  111  Me.  390, 
89  Atl.  309. 

From  order  confirming  objections 
and  consideration.  Be  Patterson 
98  Wash.  334,  167  Pac.  924. 
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an  order  of  oonfirmation  must  raise  all  the  questions  pre- 
sented by  the  record  on  his  appeal,  and  if  he  fails  to  do 
so,  cannot  raise  questions  which  then  existed  on  a  subse- 
quent appeal.*^ 

On  appeal  a  presumption  as  to  the  regularity  of  the 
proceeding  exists.'^ 

Therefore,  in  the  absence  of  fraud  or  arbitrary  action, 
courts  hesitate  to  disturb  estimates,  etc.,  in  assessment 
proceedings,  although  some  doubt  may  arise  as  to  certain 
benefits  approved.*" 

The  necessity  for  an  improvement  is  committed  to  the 
judgment  of  the  municipal  authorities  and  that  judgment 
is  conclusive  unless  the  evidence  clearly  satisfies  the  court 
that  their  action  is  unreasonable  and  oppressive;  and 
when  there  is  room  for  a  reasonable  difference  of  opinion. 


Decision  of  commissioners  as  to 
special  assessments  can  be  re- 
viewed by  trial  court,  but  it  is  not 
open  to  review  on  appeal  or  writ  of 
error.  Staunton  v.  Bond,  281  111. 
568,  118  N.  E.  47;  review  restricted. 
Ee  Blondell  Ave.,  167  N.  T.  S.  789, 
180  App.  Div.  430. 

On  appeal,  trial  by  jury  may  b^ 
had.  Huntsville  v.  Pulley,  187 
Ala.  367,  65  So.  405. 

Issues  may  be  determined  by 
court  without  a  jury,  if  legislature 
so  allows.  Tuscaloosa  v.  Hill,  14 
Ala.  App.  514,  69  So.  486. 

Method  of  review,  the  making 
up  of  the  record  and  the  evidence 
for  consideration  by  the  court  and 
judgment  rendered  all  are  con- 
trolled by  statute  and  local  prac- 
tice. Sloss-Sheffleld  Steel  Co.  v. 
Birmingham  (Ala.),  78  So.  896. 

Method  of  raising  question  for 
review,  the  consideration  of  them 
by  the  reviewing  court  and  the 
judgment  that  may  be  entered 
thereon  are  all  controlled  by  the 
statutes   applicable   and  the  local 


practice.  People  ex  rel.  v.  Ward, 
272  111.  65,  111.  N.  E.  557;  Belle- 
ville V.  Mitchell,  273  111.  136,  112 
N.  E.  368;  Oak  Park  v.  Lane,  275 
111.  420,  114  N.  E.  146;  Haynes 
Automobile  Co.  v.  Kokomo,  186 
Ind.  9,  114  N.  E.  758. 

38  Lincoln  v.  Harts,  270  HI.  646, 
110  N.  E.  912. 

Failure  to  raise  objections  in  the 
county  court,  held  waiver  on  ap- 
peal. Kankakee  v.  Illinois  Cen- 
tral E.  E.  Co.,  257  111.  298,  100 
N.  E.  996. 

89  Burnham  v.  Abrahamson,  21 
Cal.  App.  248,  131  Pae.  338. 

On  evidence  action  afllrmed. 
Court  could  not  order  different  as- 
sessment nor  direct  such.  Noble  v. 
Des  Moines  (la.  1918),  174  N.  W. 
44. 

40  Ee  Public  ,  Playgrounds,  New 
York  City,  157  N.  Y.  S.  991,  93 
Misc.  Eep.  289. 

Eeview  of  assessment  and  dam- 
ages in  condemnation  proceedings. 
Des  Plaines  v.  Winkelman,  270  HI. 
149,  110  N.  E.  417. 
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their  action  will  be  regarded  as  final  and  will  not  be  dis- 
turbed by  a  reviewing  court.*^ 

Judicial  decisions  generally  sustain  the  rule  that  there 
will  be  no  disturbance  of  the  finding  * '  unless  the  evidence 
so  preponderates  against  the  judgment  as  to  indicate  an 
arbitrary  disposition  on  the  part  of  the  commissioners  or 
the  court.  "*2 

Accordingly,  on  appeal,  irf  the  absence  of  a  contrary 
showing,  benefits  will  be  presumed  and  the  finding  of  the 
municipal  council,  or  local  tribunal  will  not  be  disturbed.*' 

In  brief,  a  finding  of  special  benefits  to  property  from 
the  improvement,  is  conclusive  on  appeal,  in  the  absence 
of  contrary  record  facts.** 

Where  the  question  of  the  amount  of  the  assessment 
was  tried  on  the  report  of  an  officer  who  found  it  exces- 
sive, there  being  no  other  evidence  presented,  and  where 
under  the  law  such  report  was  made  prima  facie  evidence 
of  all  facts  so  reported,  a  verdict,  it  was  held  by  the  re- 
viewing court,  was  properly' directed!  by  the  trial  court  if 
upon  that  report  only  one  conclusion  was  possible  as  a 
matter  of  law.*^ 

In  a  Wisconsin  case  it  is  said:  "The  remedy  by  ap- 
peal being  exclusive  the  court  will  grant  either  equitable 

41  Chicago     V.     Kehilath     Anshe  evidence,  except  in  eases  of  fraud, 
Mayriv,  284  111.  210,  119  N.  E.  905.  mistake,    arbitrary    action,    consti- 

42  Ee  Seattle,  66  Wash.  327,  119  tuting     abuse     of     discretion,     or 
Pae.  852.  where  the  action  is  put  on  a  funda- 

Objection  that  the  apportionment  mentally  wrong  basis,  or  where  the 

of  the   cost  of  an  improvement  is  law   controlling  has  been   ignored, 

inequitable    cannot    be'   considered  Trimble   v.   Seattle,   93  Wash.  472, 

on  appeal  where  the  statute  makes  161  Pac.  381. 

the    county    court's    determination  On  the  question  of  benefit  to  the 

of  that  question  conclusive.    High-  property    where    the    testimony    is 

wood  V.  Chicago  &  Milwaukee  El.  conflicting  the  reviewing  court  will 

E.  Co.,  268  111.  482,  109  N.  E.  270.  not     interfere,     even     although     a 

43  Vail  V.  Chariton,  181  Iowa  296,  larger   number   of   witnesses   testir 
164  N.  W.  597.  fied  contrary  to  the  finding.     Chi- 

44  Appeal  of  Dellaripa,  88  Conn.  eago   v.   Vierling,   277   111.   51,   115 
565,  92  Atl.  116.  N.  E.  181. 

Finding  property   benefited,   not  46Driscoll    v.    Northbridge,    210 

reviewable,  because   of  conflict  of      Mass.  151,  96  N.  E.  59. 
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or  legal  relief,  or  both  as  each  case  may  require.  And 
ordinarily  equity  will  relieve  against  a  mere  mistalte  of 
fact  where  no  laches  are  shown,  and  the  other  party  has 
not  materially  changed  his  position  relative  to  the  sub- 
ject-matter."  *® 

§  2130.    Certiorari  to  review  assessments.*'' 

Certiorari  is  said  to  be  closely  akin  to  a  writ  of  error. 
Its  issuance  rests  in  the  discretion  of  the  court.  When 
granted  the  questions  to  be  determined  are  such  only  as 
appear  upon  the  record.  It  is  generally  held  that  the  writ 
will  be  allowed,  to  bring  up  for  review  the  legality  of  tax 
assessments  made  by  taxing  boards,  or  special  assess- 
ments for  public  improvements.** 

Certiorari  will  lie  to  review  the  proceedings  of  munic- 
ipal boards  when  their  proceedings  are  judicial  or  quasi- 
judicial  and  there  is  no  right  of  appeal.  The  writ  will  not 
lie  if  the  relator  has  any  other  adequate  remedy.*' 

The  object  of  the  writ  is  to  review  the  action  of  a  body 

46  Dunn    v.    Superior,    148    Wis.  Statutes  forbid  either   certiorari 

636,  135  N.  W.  145,  148.  or  injunction  to  set  aside  any  ordi- 

4'  St.  Vincent 's  Church  v.  Madi-  nance  or  resolution  for  any  public 

son  Borough,   86   N.  J.   L.   567,  92  improvement,  etc.,  after  thirty  days 

Atl.    348;     Walsch     v.    Edgewater  have  elapsed  from  the  date  of  the 

Borough,  87  N.  J.  L.  338;  93  Atl.  adoption  of  the  resolution  or  ordi- 

887;  Eeiff  v.  Portland,  71  Or.  421;  nance.     Whittingham   v.   Midburn, 

141  Pac.  167,  142  Pac.  827.       -  90  N.  J.  L.  344,  100  Atl.  854. 

Certiorari   to   quash   a  sewer  as-  The   theory   of   the  writ   is   that 

sessment    levied    nearly    seventeen  the  proceeding  for  the  assessment 

years    after    the     building    of    the  appears  upon  the  fact  of  its  r.ecord 

sewer.     Court  would   not   say  that  without  the  power  and  jurisdiction 

the     assessment    was    illegal,    nor  of  the  municipal  authorities  acting 

that  the  complainant  had  suffered  in  the  premises,  and  so  is  null  and 

by  the  delay.    Hester  v.  Thompson,  of  no  effect.     Pierce  v.  Huntsville, 

217  Jfass.  422,  105  N.  E.  631.  185  Ala.  490,  60  So.  301. 

48  District  of  Columbia  v.  Whit-  49  State    ex    rel.    v.    Red    Wing 

mer,  39  App.  D.  C.  334.  Board  of  Public  Works,  134  Minn 

Writ  of  review  to  correct  errors  204,  158  N.  W.  977. 

committed  by  a  council  in  a  reas-  Remedy  by  appeal.     Florenzi  v. 

sessment  of  property  for  a   street  East  Orange,  88  N.  J.  L.  438,  V 

improvement.      Hochfeld    v.    Port-  Atl.  260. 
land,  72  Or.  190,  142  Pac.  824. 
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having  jurisdiction  of  a  given  subject-matter  for  the  pur- 
pose of  correcting  errors  where  no  appeal  is  otherwise 
available.^" 

On  certiorari  the  court  will  not  review  contested  ques- 
tions of  fact.  It  may  determine  whether  the  inferior 
tribunal  observed  the  law,  and  may  remand  the  proceed- 
ing for  further  consideration  on  its  merits.  It  may  find 
whether  the  method  prescribed  by  law  for  exercising  the 
power  to  levy  assessments  and  which  are  essential  to  the 
validity  of  the  proceedings  have  been  observed.  The  in- 
ferior tribunal  cannot  materially  depart  from  the  method 
laid  down  on  the  ground  that  a  different  mode  which  was 
adopted  was  just  as  effectual  to  protect  the  property 
holders.®^ 

vm.  collection  and  enfobcement. 

§  2131.    Nature  of  the  proceedings — ^in  rem  or  personam. 

In  most  jurisdictions'  an  action  to  enforce  the  lien  of  an 
assessment  or  special  tax  bill  is  in  the  nature  of  a  pro- 
ceeding in  rem  against  the  property,  the  sole  object  being 
the  enforcement  of  the  lien,  and  the  payment  of  the 
judgment  can  be  enforced  only  by  a  sale  of  the  prop- 
erty.«2 

There  can  be  no  personal  liability  against  the  owner." 

60  People    ex    rel.    v.    Hart,    132  S.  W.  925,  L.  E.  A.  1917F,  999;  Mt. 

N.  Y.  S.  827,  75  Misc.  Eep.  137.  Sterling    v.    Montgomery    County, 

Bl  People  V.  Smith,  216  N.  Y.  95,  152  Ky.  637,  153  S.  W.  952. 
110  N.  E.  174,  reversing  152  N.  Y.  "The  assessment  is  against  the 

195,  166  App.  Div.  406.  '  property  and  not  against  the  owner 

Matters    reviewable    on.      Birm-  af  the  property.  It  cannot  be  made 

Ingham  V.  Collins  (Ala.),  78  So.  385.  a    personal    liability    against    the 

62  Morey    Engineering   &    Const,  owner. ' '  Chicago  v.  Marsh,  251  111. ' 

Co.  V.  St.  Louis  Artificial  Ice  Eink  298,  96   N.  E.   250;    Spring  Creek 

Co.,  242   Mo.  241,  259,   146  S.  W.  Drainage  District  v.  Elgin,  Joliet 

1142;    Missouri    Eeal    Estate    and  &  E.  Ey.  Co.,  249  111.  260,  94  N.  E. 

Loan    Co.    v.    Gibson    (Mo.    App.  529;   Huston  v.  Tribbetts,  171  111. 

1920)  220  S.  W.  675.  547,  49  N.  E.  711,  63  Am.  St.  Eep. 

53  Kirkwood  v.  Handlan:,  182  Mo.  275. 
App.  626,  628,  168  S.  W.  346;  Snet-  "There  is  no   personal  liability 

zer   v.    Gregg,   129   Ark.   542,    196  on  the  part  of  any  owner  of  the 
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However,  the  power  of  the  legislature  to  impose  per- 
sonal liability  is  sometimes  sustained.^* 

Thus  in  Indiana  personal  responsibility  for  any  deficit 
after  the  sale  of  the  property  on  the  foreclosure  of  the 


land  by  reason  of  the  assessment, 
but  simply  a  separate  lien  on  each 
lot  of  land  for  the  particular 
amount  assessed  thereon."  Realty 
Const.  &  Mtg.  Co.  V.  Superior 
Court,  165  Cal.  543,  132  Pae.  1048. 

64  Personal  liability.  Dallas  v. 
Atkins  (Tex.  Civ.  App.),  197  S.  W. 
593. 

In  Texas  the  power  of  the  legis- 
lature to  impose  a  personal  liability 
is  expressly  upheld.  Eubank  v.  Ft. 
Worth  (Tex.  Civ.  App.),  173  S.  W. 
1003,  denying  personal  liability 
against  a  married  woman  under  a 
municipal  charter. 

"Nor  was  it  beyond  legislative 
authority  to  make  the  assessments 
personal  debts  against  owners  of 
the  properties  assessed."  Wern- 
inger  v.  Stephenson,  82  W.  Va. 
342,  95  S.  E.  1035,  1039. 

The  legislature  has  a  constitu- 
tional right  to  create  a  personal 
liability  on  the  property  owner  for 
assessments  and  provide  for  col- 
lection thereof  by  personal  action. 
"Personal  liability  may  flow  from 
the  failure  to  perform  a  duty, 
whether  that  duty  be  created  by 
law  or  by  contract.  We  cannot  see 
why  the  legislature  may  not  create 
a  personal  liability  for  a  special 
assessment  as  well  as  for  a  general 
tax.  It  is  as  much  the  citizen's 
duty  to  pay  the  one  as  the  other 
when  -lawfully  levied.  Neither  is  a 
debt  in  the  ordinary  sense;  but 
both  are  obligations  to  the  govern- 
ment, in  this  instance  to  the  mu- 
nicipality." The  statute  may  allow 
8  McQ.— 27 


the  city  to  determine  the  manner 
by  ordinance  of  collection  a  spe- 
cial assessment.  Mt.  Mary's  v. 
Locke,  73  W.  Va.  30,  80  S.  E.  841. 
"Where  the  only  statutory  rem- 
edy is  a  proceeding  in  rem,  an  as- 
sessment cannot  be  recovered  by 
a  personal  action,  and  it  may  very 
well  be  that  a  personal  action  will 
not  lie  against  a  non-resident  for 
the  recovery  of  an  assessment 
against  his  property;  but  we  know 
of  nothing  to  prevent  the  general 
assembly  from  authorizing  the  pro- 
ceeding in  person  as  well  as  in 
rem,  as  has  been  done  in  this  in- 
stance, in  so  far  as  residents  of  the 
state  are  concerned. ' '  De  Bidder 
V.  Lewis,  139  La.  903,  72  So.  447, 
distinguishing  Barber  Asphalt  Pav- 
ing Co.  V.  Watt,  51  La.  Ann.  1354, 
26  So.  70,  which  held  that  a  statute 
referring  to  the  city  of  New  Or- 
leans did  not  prescribe  any  per- 
sonal liability,  and  concluding: 
"Further  consideration  of  the 
question  of  the  personal  liability 
of  the  defendants  under  the  act 
has  led  us  to  the  conclusion  that 
-there,  is  little  or  no  difference  in 
that  respect  between  the  provisions 
of  that  act  and  those  referring  to 
the  city  of  New  Orleans,  and  that, 
considering  these  statutes,  re- 
spectively, in  all  their  parts,  and 
also  the  general  jurisprudence  upon 
the  subject,  the  better  construc- 
tion is  that  adopted  by  the  court  in 
Barber  Asphalt  Paving  Co.  v.  Watt, 
51  La.  Ann.  1354,  25  So.  70." 
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lien  is  authorized  where  the  landowner,  for  the  privilege 
of  paying  the  assessments  in  installments,  signed  the 
statutory  requirement  waiving  irregularities,  etc.** 

Under  some  laws,  the  action  is  not  in  rem  until  after 
jurisdiction  of  the  subject-matter  has  been  acquired  by 
the  court  in  which  the  action  is  being  prosecuted.*® 

As  the  action  is  in  rem  against  the  property  it  follows 
that  no  parcel,  piece  of  land  or  lot  is  liable  for  any  part 
of  the  assessment  on  any  other  lot,  although  the  same 
person  is  the  owner  of  both  parcels,  pieces  or  lots.*" 

In  California  there  is  a  separate  cause  of  action  as  ^o 
each  lot  of  land  separately  assessed  under  a  single  con- 
tract and  assessment,  notwithstanding  the  same  person 
may  own  two  or  more  of  such  lots.**  « 

§  2132.    Form  of  action — valid  assessment  as  basis. 

The  method  for  the  enforcement  of  the  assessment  or 
the  lien  created  therefor,  the  form  of  action,  and  proced- 
ure is  determined  by  the  requirement  of  the  applicable 
local  laws.*' 

The  mode  specially  prescribed  by  statute  or  charter,*' 

55  Gubbins  v.  Harrington,  48  Ind.  56  Ind.  App.  17,  102  N.  E.  838; 
App.  488,  96  N.  E.  31.  Hutton    v.    Newhouse    (Cal.    App. 

66  Barber  Asphalt  Paving  Co.  v,      1919),  183  Pao.  276. 

Field,  174  Mo.  App.  11,  14,  161  S.  Suit  on  special  tax  bill.    Granite 

,  W.  364;  Charter  Oak  Land  &  Lum-  Bituminous    Paving    Co.    v.    Park- 

ber  Co.  v.  Bippus,  200  Mo.  688,  697,  view  Realty  &  Imp.  Co.,  168  Mo. 

98  S.  W.  546.  App.  468,  151  S.  W.  479;   Barber 

67  Realty  Const.  &  Mtg.  Co.  v.  Asphalt  Paving  Co.  v.  Field,  174 
Superior  Court,  165  Cal.  543,  132  Mo.  App.  11,  161  S.  W.  364;  Kirk- 
Pac.  1048.  wood  v.  Handlan,  182  Mo.  App.  626, 

SSEealty   Const.   &   Mtg.   Co.   v.  168  S.  W.  346;  Fellows  v.  Dorsey, 

Superior   Court,   165   Cal.   543,  132  171  Mo.  App.  289,  157  S.  W.  995. 

Pae.  1048.  Action  for  amount  of  the  assess- 

69  To  foreclose  a  lien  by  munici-  ment,  with  a  lien  on  the  property 

pality.     Ketchikan  v.  Zimmerman,  charged,    and    mandamus    against 

4  Alaska  336.  public    officers    requiring   them    to 

To  foreclose  the  assessment  lien,  make  provision  for  payment.     Mt. 

Gubbins    v.    Harrington,    48    Ind.  Sterling    v.    Montgomery    County, 

App.   488,   96  N.   E.   31;   Windfall  152  Ky.  637,  153  S.  W.  952. 

City   V.  Somerville,  181  Ind.   463,  60  Prescribed    by    statute.      Car- 

104  N.  E.  859;  Schaefer  v.  Hines,  stens  &  Earles  v.  Seattle,  84  Wash. 


§  2132]        Assessments  :  Collecting  :  Action, 
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is  usually  exclusive,*^  and  the  steps  required,  of  course, 
should  be  followed.** 

The  holdings  of  the  courts  are  quite  uniform  that  the 
petition  or  complaint  is  sufficient  if  it  alleges  all  facts 
required  by  the  statute.*' 


88,  146  Pac.  381;  People  ex  rel.  v. 
Chicago  Title  &  Trust  Co.,  266  111. 
224,  107  N.  E.  198. 

By  statute  or  charter.  State  ex 
rel.  V.  Koteoki,  156  Wis.  278,  146 
N.  W.  528. 

Charter  provisions  as  to  the  en- 
forcement and  collection  of  special 
taxes  or  assessments  for  public  im- 
provements must  yield  to  the  para- 
mount authority  as  state  statute 
on  the  same  subject.  Kansas  City 
V.  Field,  270  Mo.  500,  194  8.  W.  39. 

61 "  By  lieu  on  action  assump- 
sit." Philadelphia  v.  De  Armond, 
63  Pa.  Super.  Ct.  436. 

Statute  prescribed  a  complete 
and  exclusive  method  by  scire 
facias  and  for  revival  of  judgment 
in  like  manner.  Scranton  v.  Genet, 
232  Pa.  272,  81  Atl.  335. 

When  the  legislature  has  author- 
ized a  method  of  collection,  that 
method  is  exclusive.  Thus,  where 
the  statute  authorizes  a  proceeding 
in  rem,  a  recovery  of  a  personal 
judgment  against  the  land  owner 
for  the  sum  of  the  assessment  is 
not  authorized.  If  the  statute  pro- 
vides no  means  for  collecting  the 
assessment,  an  action  at  law  would 
lie  to  collect  the  same.  Decatur  v. 
Southern  By.  Co.,  187  Ala.  364,  65 
So.  536. 

62  Prior  to  suit,  notice  of  de- 
linquency  to  be  served  on  land- 
owner. Gubbins  v.  Harrington,  48 
Ind.  App.  488,  96  N.  E.  31. 

In  actions  prescribed  by  statute 
all    conditions    precedent    and    all 


requisites  therein  named  are  to  be 
observed.  Schaefer  v.  Hines,  56 
Ind.  App.  17,  102  N.  E.  838. 

63  Sufficiency  of  petition.  First 
National  Bank  v.  Shewalter,  153 
Mo.  App.  635,  134  S.  W.  42;  Bram- 
briok  Bros.  Const.  Co.  v.  MeCor- 
mick,  157  Mo.  App.  198,  137  S.  W. 
43. 

The  petition  to  foreclose  the  lien 
should  show  on  its  fact  that  the  ap- 
plicable law  has  been  complied 
with  in  all  respects.  Eansome- 
Crummey  Co.  v.  Bennett,  177  Cal. 
574,  171  Pac.  304. 

Need  not  allege  all  steps  taken 
by  the  municipal  authorities,  or 
legislative  body  and  other  matters 
for  doing  the  work  by  the  con- 
tractor. Fellows  V.  Dorsey,  171 
Mo.  App.  289,  297,  157  S.  W.  995, 
997. 

Suit  to  foreclose  assessment  lien, 
as  provided  by  statute.  Sufficiency 
of  complainant.  Schaefer  v.  Hines, 
56  Ind.  App.  17,  102  N.  E.  838; 
Millikan  v.  Crail,  177  Ind.  426,  98 
N.  E.  291. 

Sufficiency  of  complaint  in  ac- 
tion to  foreclose  a  street  assess- 
ment lien.  Richmond  Construction 
Co.  V.  Browney,  29  Cal.  App.  427, 
155  Pac.  1008. 

Sufficiency  of  petition  in  an  ac- 
tion by  the  contractor  against  the 
municipality.  Woodruff  Place  v. 
Gorman,  179  Ind.  1,  100  N.  E.  296. 

Sufficiency  of  petition  under 
particular  law  against  property 
owner  on  a  sewer  assessment.  Hagr 
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[i  2133 


Notice  of  the  institution  of  the  suit  to  be  filed  with  a 
designated  officer  is  sometimes  required.'* 

§  2133.  Same — action  at  law.** 

§  2134.  Same — ^warrants.®' 

§  2136.  Same — scire  facias.*' 

§  2137.  Same — execution.*' 

§  2138.  Same— in  eqmty.*^ 


gart  V.  Alton,  28  S.  D.  509,  137 
N.  W.  372. 

Petition  by  municipality  to  en- 
force an  apportionment  lien  for 
sidewalk  construction,  etc.;  suffi- 
ciency under  particular  law.  Eieh- 
mond  V.  Madison  Female  Institute, 
153  Ky.  301,  155  S.  W.  371. 

The  contents  of  the  tax  bill  need 
not  be  pleaded  in  haec  verba. 
Ballatin  v  Netherton,  189  Mo. 
App.  24,  176  S.  W.  495. 

64  Notice  of  institution  of  suit 
required;  held  not  applicable  to 
lien  taking  effect  prior  to  such  re- 
quirement going  into  effect.  Bueck- 
ing  Const.  Co.  v.  Withnell,  269  Mo. 
546,  557-559,  191  S.  W.  685;  Gil- 
souite  Const.  Co.  v.  Greffet,  174 
Mo.  App.  176,  S.  W. 

Notice  required  within  ten  days 
after  institution  of  suit  to  be  filed 
with  a  named  city  ofiScer;  held  not 
to  condition  the  right  to  sue  upon 
the  giving  of  such  subsequent 
notice,  nor  the  right  to  maintain 
the  suit  for  such  failure  after  its 
institution.  As  the  notice  was  not 
jurisdictional,  all  objects  legiti- 
mately within  its  scope'  may  be 
subserved  by  filing  it  prior  to  the 
trial  and  the  expiration  of  the 
period  for  the  lapse  of  the  lien  of 


the  tax  bill.  Bambrick  Bros. 
Const.  Co.  v.  Semple  Place  Eealty 
Co.,  270  Mo.  40,  459,  460,  193  S. 
W.  543. 

65  Bassett  v.  Ocean  City,  118  Md. 
114,  84  Atl.  262;  Sault.  Ste.  Marie 
V.  Minneapolis,  St.  P.  &  S.  S.  M. 
Ey.  Co.,  192  Mich.  65,  158  N.  W. 
164. 

Assumpsit  by  municipality.  Phil- 
adelphia V.  De  Armond,  63  Pa. 
Super.  Ct.  436. 

66  Suit  on  warrant  to  subject 
property  charged  with  its  payment. 
Cave  Hill  Cemetery  Co.  v.  Gosnell, 
156  Ky.  599,  161  S.  W.  980. 

67Seranton  v.  Genet,  232  Pa. 
272,  81  Atl.  335. 

68Eandall  Bros.  v.  Atlanta,  22 
6a.  App.  301,  95  S.  E.  1016;  Burns 
V.  Atlanta,  22  Ga.  App.  381,  96  S.  E. 
11. 

69  Suit  in  the  chancery  court  to 
enforce  the  lien  against  the  prop- 
erty, but  no  personal  judgment 
shall  be  rendered  against  the  prop- 
erty ovmer;  the  extent  of  the  judg- 
ment shall  only  be  to  condemn  and 
sell  the  property  improved  for  the 
purpose  of  paying  the  tax  assessed 
agayist  it.  Grenada  v.  Grenada 
County,  115  Miss.  831,  76  So.  682. 


§  2141]        Assessments  :  Collection  :  Action. 
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§  2139.    When  assessment  is  due.'" 

§2140.    When  assessment  becomes  delinquent.''^ 

Pending  litigation  to  determine  the  validity  of  an  as- 
sessment, it  cannot  become  delinquent  in  the  sense  that 
it  is  subject  to  penalty.''^ 


§  2141.    Demand  of  payment.'' 


70  Granite  Bituminous  Paving 
Co.  V.  Parkview  Realty  &  Imp.  Co., 
168  Mo.  App.  495,  151  S.  W.  486; 
Driscoll  V  No;-thbridge,  210  Mass. 
151,  96  N.  E.  59;  State  ex  rel.  v. 
Ked  Wing  Board  of  Public  Works, 
134  Minn.  204,  158  N.  W.  977; 
Dunn  V.  Superior,  148  Wis.  636,  135 
N.  W.  145. 

Notice  to  property  owner  before 
it  becomes  due,  but  notice  may  be 
waived.  Bush  Contr.  Co.  v.  With- 
nell,  190  Mo.  App.  33,  42,  175  S.  W. 
260. 

Payable  in  installments,  etc. 
Eyermann  v.  Stevens,  185  Mo.  App. 
168,  170  S.  W.  330. 

Interest.  Veatch  v.  Moscow,  24 
Idaho  461,  134  Pae.  551. 

Begins  to  run  from  the  time  the 
amount  is  ascertained.  "Until 
that  time  the  landowner  is  in  no 
default;  he  cannot  pay  until  the 
amount  ia  known."  Newark  Home- 
builders'  Co.  V.  Bernard  Tp.,  90 
N.  J.  L.  361,  103  Atl.  692. 

71  Texas  Bitulithic  Co.  v.  Henry 
(Tex.  Civ.  App.),  197  S.  W.  221. 

Payable  in  installments.  Dona- 
hue V.  La  Grange,  263  111.  607,  105 
N.  E.  762. 

Interest.  Koch  v.  Shepherd  (Mo. 
App.),  193  S.  W.  601. 

Interest  and  attorney's  fees. 
Gallahar  v.  Whitley  (Tex.  Civ. 
App.),  190  8.  W.  757. 

When    interest    allowed.      Madi- 


son County  V.  Winterset,  164  Iowa' 
223,  145  N.  W.  492;  Sehultz  v. 
Ritterbusch,  38  Okla.  178,  134  Pae. 
961;  Colby  v.  Medford,  85  Or.  485, 
167  Pao.  487;  Elliott  v.  Portland, 
87  Or.  47,  169  Pae.  504;  Schmuck  v. 
Wheeler,  98  Wash.  535,  167  Pae. 
1126;  Walsh  v.  Barthel,  85  Conn. 
552,  84  Atl.  91. 

72  Barber  Asphalt  Paving  Co.  v. 
District  Court,  181  Iowa  1265,  163 
N.  W.  214,  following  Bystad  v. 
Buena  Vista  County,  170  Iowa  178, 
152  N.  W.  364. 

Penalty  in  the  form  of  interest. 
Whitehead  v.  Mackey  (Okl.),  163 
Pae.  124. 

Penalty  after  assessment  be- 
comes delinquent  is  based  on  whole 
assessment.  Cake  v.  Los  Angeles, 
164  Cal.  705,  130  Pae.  723. 

73  Required  by  ordinance.  Church 
V.  Grady  (Cal.  App.  1919),  180 
Pae.  548. 

Condition  precedent  to  collection 
by  legal  process.  Drennen  v. 
White,  191  Ala.  274,  68  So.  41. 

SuflSoieney  of.  Milliken  v.  Crail, 
177  Ind.  426,  98  N.  E.  291. 

May  be  made  by  the  contractor 
although  he  assigned  his  claim, 
since  "the  property  owner  is  not 
concerned  over  this  matter."  Stan- 
wood  V.  Carson,  169  Cal.  640,  147 
Pae.  562,  566. 

An  allegation  that  demand  was 
-made     upon     "defendant     or    his 
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[§  2142 


§  2142.    Limitation  of  actions.''* 

Unlder  a  statute  expressly  providing  that  tlie  action  is 
not  barred  until  two  years  after  the  last  instaUment  has 
become  due,  where  the  tax  bills  were  issued  in  seven  iu- 
stallments  as  authorized,  a  suit  instituted  on  all  the  tax 
bills  before  the  last  installment  become  due  is  not 
barred.'* 

A  statute  requiring  notice  of  suit  instituted  on  a  spe- 
cial tax  bUl  to  be  filed  within  ten  days  with  a  named  city 
officer,  and  declaring  that  unless  such  notice  is  filed  and 
suit  is  brought  within  two  years  the  lien  shall  cease,  it 
has  been  held,  does  not  condition  the  right  to  sue,  or  to 
maintain  the  suit  after  its  institution,  upon  the  filing  of 
the  notice,  since  all  legitimate  objects  of  the  notice  are 


agents,"  held,  if  a  defect,  it 
amounts  to  an  uncertainty  only, 
and  cannot  be  reached  by  general 
demurrer  under  the  California  Code. 
Bienfleld  v.  Van  Ness,  176  Oal. 
585,   169  Pac.  225. 

Cash  payment.  The  abutting 
property  owner  must  pay  his  as- 
sessment for  street  improvement  in 
cash  unless  the  city  assigns  the 
bill  to  the  contractor,  under  the 
charter.  Cooney  v.  Atlanta,  138 
Ga.  105,  74,  S.  E.  837,  136  Ga. 
118,  70  S.  E.  950. 

74  Barber  Asphalt  Paving  Co.  v. 
King,  130  La.  788,  58  So.  572; 
Granite  Bituminous  Paving  Co.  v. 
Parkview  Realty  &  Imp.  Co.,  168 
Mo.  App.  495,  151  S.  W.  486. 

Limitation  of  statute  prevails 
over  charter  as  to  execution.  Kan- 
sas City  V.  Field,  270  Mo.  500,  194 
S.  W.  39. 

Action  must  be  brought  within 
limitation  period,  otherwise  it  is 
barred.  United  States  National 
Bank  v.  Superior,  T.  &  T.  Ry.  Co., 
160  Wis.  669,  152  N.  W.  459. 


After  the  expiration  of  the  pre- 
scribed limitation  no  suit  will  lie. 
Macon  v.  Sparrow  &  Hayner,  197 
Mo.  App.  654,  198  S.  W.  1136. 

Two  years'  limitation  when  not 
payable  in  installments.  Parker- 
Washington  Co.  V.  Bradley,  197  Mo. 
App.  447,  196  S.  W.  111. 

Set  off  allowed  the  landowner 
for  improvements  made  to  his  prop- 
erty, held  not  subject  to  statutory 
limitation.  Casey  v.  Tront,  114 
Ark.  359,  170  S.  W.  75. 

Necessary  parties  defendant,  as 
mortgagee,  should  be  brought  in 
within  the  period  of  limitation. 
Granite  Bituminous  Paving  Co.  v. 
Parkview  Realty  &  Imp.  Co.,  199 
Mo.  App.  226,  201  S.  W.  933. 

76  Ruecking  Const.  Co.  v.  With- 
nell,  269  Mo.  546,  559,  191  S.  W. 
685. 

When  payable  in  installments, 
the  limitation  usually  runs  after 
the  last  installment  is  due.  Parker- 
Washington  Co.  V.  Bradley  (Mo. 
App.),  196  S.  W.  111. 


§  2146]        Collecting  Assessments:  Pasties. 
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subserved  if  it  is  filed  before  the  trial  and  the  expiration 
of  the  lien.''® 

§  2144.    Parties  plaintiff." 
§  2145.    Same — assignee.'" 

§  2146.    Parties  defendsait — owners  of  land. 

To  confer  jurisdiction|the  action  must  have  a  defendant 
who  owns  the  land  sought  to  be  charged  or  some  interest 
or  estate  in  it,  and  the  judgment  can  affect  only  such  in- 
terest or  estate.  The  purpose  is  to  enable  such  defend- 
ant to  cbntest  the  validity  of  the  proceedings  as  a  charge 
upon  the  property,  and  to  discharge  the  lien,  if  he  so 
desires,  without  sale  thereof.''' 


76  The  law  ' '  intended  to  direct 
that  notice  thereof  shall  be  given 
ten  days  after  suit.  It  does  not 
condition  the  right  to  sue  upon  the 
giving  of  a  subsequent  notice,  nor 
the  right  to  maintain  a  suit  for 
failure  to  give  notice  after  its 
institution.  Such  a  notice  is  not 
in  any  sense  a  summons  or  other 
method  of  giving  the  court  juris- 
diction and  could  answer  neither 
purpose,  since  it  is  only  enjoined 
after  the  suit  has  been  brought 
and  after  jurisdiction  of  the  per- 
son or  property  have  attached.  All 
the  object  legitimately  within  the 
scope  of  this  notice  are  subserved 
by  it,  as  was  done  in  the  present 
case,  is  filed  before  the  trial  and 
expiration  of.  the  time  fixed  for  the 
lapse  of  the  lien  of  the  tax  bill." 
Bambrick  Bros.  Construction  Co.  v. 
Semple  Place  Bealty  Co.,  270  Mo. 
450,  459-460,  193  S.  W.  543. 

77  California  v.  Kiesling  (Mo. 
App.),  180  S.  W.  559;  Gunn  v. 
Shewalter  (Mo.  App.),  176  S.  W. 
484. 

If  instituted  by  the  one  entitled 


to  recover,  whether  the  contractor 
or   the   municipality,   the   other   is 
not    a    necessary    party    plaintiff." 
Melvin  v.  Central  Const.  Co.   (Ky. 
1919),  215  S.  W.  811. 

78  National  Exchange  Bank  v. 
Smith  (Ind.  App.),  114  N.  E.  881; 
Loomis  V.  Chicago  &  N.  W.  Ey. 
Co.,  31  S.  D.  408,  141  N.  W.  386. 

If  the  tax  bill  is  void  by  reason 
of  illegal  or  defective  performance 
of  the  improvement  work,  on  as- 
signment thereof,  the  assignee  has 
no  rights  thereunder.  Bank  of 
Commerce  v.  RufSn,  190  Mo.  App. 
124,  175  S.  W.  303. 

If  the  transfer  or  assignment 
of  an  improvement  eertifieate  is 
made  after  the  filing  of  the  suit 
and  during  its  tendency  the  as- 
signor can  further  prosecute  the 
suit  for  the  benefit  of  the  assignee 
and  the  assignee  would  not  be  a 
necessary  party.  Kernagan  v.  Ft. 
Worth  (Tex.  Civ.  App.),  194  S.  W. 
626. 

Proof  of  assignment.  Schmidt 
v.  Santa  Monica  Commercial  Club 
(Cal.  App.  1919),  178  Pao.  315. 

79  Barber  Asphalt  Paving  Co.  v. 
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[§  2146 


The  owner  against  whom  the  bill  has  been  issued  and 
who  was  the  sole  legal  owner  at  the  time  the  lien  of  the 
tax  bill  attached,  is  the  only  necessary  party  defendant 
in  proceedings  for  the  enforcement  of  its  lien.*" 

§  2147.    Same— wife  of  property  owner." 

§  2148.    Same — all  parties  in  interest — ^mortgagee. 

A,mortgagee  of  record  is  a  necessary  party. *^ 
So  is  the  holder  of  a  lien  on  the  land  sought  to  be 
charged  arising  under  a  will,**  and  perhaps  beneficiaries 
of  prior  incumbrancers.** 

In  an  action  by  a  contractor  against  a  municipality, 
property  owners  who  had  paid  the  money  for  which  the 
contractor  was  suing  should  be  made  parties  defendant 
where  they  so  ask  by  intervention  proceedings.** 


Field,  174  Mo.  11,  14,  161  S.  W. 
364. 

Actions  of  special  tax  bills  are 
proceedings  in  rem,  and  parties 
defendant  may  be  brought  in  by 
amendment  though  original  de- 
fendants are  not  the  owners.  Koch 
V.  Shepherd  (Mo.  App.),  193  S.  W. 
601;  Morey  Engineering  &  Con- 
struction Co.  V.  St.  Louis  Artificial 
I^e  Bink  Company,  242  Mo.  241, 
259,  146  S.  W.  1142,  40  L.  B.  A. 
(N.  S.)  119,  Ann.  Cas.  1913C,  1200. 

80  Granite  Bituminous  Paving  Co. 
V.  Parkview  Eealty  &  Imp.  Co., 
168  Mo.  App.  468,  151  S.  W.  479, 
48L 

•1  Against  his  v/ife  as  owner  and 
husband  who  claimed  an  interest. 
Schaefer  v.  Hines,  56  Ind.  App. 
17,  102  N.  E.  838. 

•2  Granite  Bituminous  Paving  Co. 
V.  Parkview  Eealty  &  Imp.  Co., 
199  Mo.  App.  226,  201  S.  W.  933. 

83  Weminger  v.  Huntington,  78 
W.  Va.  107,  88  S.  E.  655. 


84  Beneficiaries  of  prior  incum- 
brancers upon  the  land  hold  the 
same  right  against  the  lien  of  a 
special  tax  bill  as  the  junior  mort- 
gagee holds  against  the  prior  mort- 
gagee. The  former  is  a  proper 
party  to  any  proceedings  to  en- 
force the  superior  lien  T)y  fore- 
closure, but  he  is  not  a  necessary 
party.  ' '  It  is  next  to  impossible 
to  reconcile  the  various  conflicting 
decisions  of  the  appellate  courts 
in  this  state  on  the  question 
whether  in  proceedings  for  enforce- 
ment of  special  tax  bills,  incum- 
brances prior  in  time  and  record 
are  necessary  parties  to  enforce 
the  bill  against  the  property." 
Granite  Bituminous  Paving  Co.  v. 
Parkview  Eealty  &  Imp.  Co.,  168 
Mo.  App.  468,  151  S.  W.  479,  481. 

86  Woodruff  Place  v.  Gorman,  179 
Ind.  1,  100  N.  E.  296. 


§  2152]       Collecting  Assessments  :  Defenses, 
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§  2151.    Joinder  of  actions." 

In  California,  different  causes  of  action  may  be  united 
in  the  same  complaint  where  the  different  liens  are 
created  by  a  single  assessment.  However,  such  authority 
does  not  imply  compulsion.  The  right  of  joinder  being 
optional  with  the  plaintiff,  the  bringing  of  a  separate  ac- 
tion as  to  each  cause  of  action  gives  defendant  no  legal 
ground  of  complaint.*' 

§  2152.    Defenses  illustrated. 

The  law  is  well  settled  that  irregularities  and  defects 
in  the  assessment  proceeding  which  are  not  jurisdictional 
do  not  constitute  a  defense  in  an  action  to  collect  the  as- 
sessment or  enforce  the  lien.*' 

Statute  generally  conclude  the  property  owner  from 
interposing  defenses  of  this  nature.*® 


86  Barber  Asphalt  Paving  Co.  v. 
Crist,  21  Cal.  App.  1,  130  Pao.  435. 

17  Realty  Const.  &  Mtg."  Co.  v. 
Superior  Court,  165  Cal.  543,  132 
Pac.    1048. 

ss  Necessity  for  the  improvement 
cannot  be  questioned.  Ainsworth 
V.  Arizona  Asphalt  Paving  Co.,  18 
Ariz.  242,  158  Pae.  428;  Hard- 
wiek  V.  Dalton,  140  Ga.  633,  79 
S.  B.  553. 

Lack  of  equality  and  uniformity 
in  assessments,  held  no  defense,  as 
area  rule,  where  certain  property 
was  vacant  and  unimproved,  or 
by  front  foot,  irregularities  in 
depth,  or  combination.  Granite  Bi- 
tuminous Paving  Co.  v.  Fleming, 
251  Mo.  210,  158  S.  W.  4;  Perkin- 
son  V.  Weber,  251  Mo.  186,  157  S. 
W.  961. 

Costs  of  intersectlojis  were  not 
property  prorated.  EoUa  v.  Sehu- 
man,  189  Mo.  App.  252,  175  S.  W. 
241. 

Confiscation  of  property  cannot 


be  r^sed.  Meyers  v.  Wood,  173 
Mo.  App.  564;  158  S.  W.  909. 

Omission  to  raise.  "The  law  is 
well  settled  that  no  objection  to 
an  assessment  can  be  made  on 
application  for  judgment  and  order 
of  appeal  which  could  have  been 
raised  on  the  application  for  con- 
firmation, unless  it  goes  to  the 
jurisdiction  of  the  court  to  enter 
the  judgment  of  confirmation,  and 
which  lack  of  jurisdiction  must 
appear  upon  the  face  of  the  rec- 
ord." People  ex  rel.  v.  Belz,  252 
111.  296,  96  N.  E.  910;  People  ex 
rel.  v.  Walleck,  254  111.  78,  98  N.  E. 
249. 

89  Irregularities  in  the  proceed- 
ings in  making,  ordering  or  direct- 
ing the  assessment  denied  as  a 
defense  by  >  statute.  Schaef er  v. 
Hines,  56  Ind.  App.  17,  102  N.  E. 
838. 

Defense  relating  to  the  irregular- 
ity of  the  proceeding  and  the  ques- 
tion of  special  benefits  are  usually 
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Accordingly  all  objections  to  such,  defects  wMcli  might 
have  been  presented  and  urged  at  some  stage  of  the  pro- 
ceeding, as  qn  confirmation,'"  and  which  were  not  so  pre- 
sented and  urged,'^  are  uniformly  regarded  as  waived, 
by  express  statute,'*  under  the  doctrine  of  estoppel,'^  or 
by  virtue  of  judicial  decision.'* 

Moreover,  statutes  and  municipal  charters  generally 
declare  the  regularity  and  validity,  prima  facie,  of  assess- 
ment proceedings.'* 
^  Ordinarily  matters  which  should  have  been  raise^  by 
the  pleading  on  the  part  of  the  defendant  cannot  be  urged 
at  the  trial,'^  e.  g.,  objection  to  the  form  of  the  lien." 


barred  by  statutes  providing  that 
irregularities  and  decision  of  spe- 
cial benefits  should  be  deemed  con- 
clusively determined  before  the 
tribunal  authorized  to  pass  on  the 
same.  Thompson  v.  Mitchell,  54 
ind.  App.  258,  100  N.  E.  20. 

90  Statute  bars  defenses  and  ob- 
jections which  might  have  been 
presented  on  confirmation.  People 
ex  rel.  v.  Belz,  252  111.  296,  96 
N.  E.  910;  held  to  include  whether 
the  improvement  was  within  the 
municipal  area.  People  ex  rel.  v. 
WaUeck,  254  111.  78,  98  N.  E.  249. 

SlWinnfield  v.  Collins  (La.),  78 
So.  747. 

That  work  was  defective,  by 
failure  to  protest  within  reasonable 
time.  Ainsworth  v.  Arizona  As- 
phalt Paving  Co.,  18  Ariz.  242,  158 
Pae.  428. 

92  Statute  provides  the  court 
shall  disregard  irregularities  and  de- 
fects. Where  property  owner  made 
no  objection  to  method  of  assess- 
ment when  levied,  he  cannot  there- 
afiei  raise  a  question  as  to  such 
method.  Haggart  v.  Alton,  38  S. 
D.  527,  162  N.  W.  158. 

93  Section  2119,  et  seq.,  ante. 
Defense  of  defect  in  notice  of 


the  proceedings  is  waived  by  ap- 
pearance of  the  property  owner 
and  of  course,  cannot  be  set  up  as 
a  defense.  People  ex  rel.  v.  Brown, 
261  m.  73,  103  N.  E.  559. 

94  Irregularities  in  the  enactment 
of  the  improvement  ordinance,  and 
its  variance  with  the  terms  of  the  ' 
petition  of  the  property  holders. 
Such  objections  should  be  urged 
prior  to  the  performance  of/  the 
work.  Barber  Asphalt  Paving  Co. 
V.  King,  130  La.  788,  790,  58  So. 
572. 

96  In  suit  on  tax  bills  regular 
on  their  face,  a  prima  facie  case 
is  made,  and  the  burden  to  rebut 
it  is  on  the  defendant  to  show  such 
material  defects  in  the  proceedings 
or  the  work  as  render  the  tax 
bills  void.  Miner's  Bank  v.  Clark, 
252  Mo.  20,  26,  252  S.  W.  20. 

Statute,  declaring  that  assess- 
ment warrants,  etc.,  are  prima  facie 
evidence  of  their  legality,  held 
valid.  Ainsworth  v.  Arizona  As- 
phalt Paving  Co.,  18  Ariz.  242, 
158  Pac.  428. 

96  Pittsburgh,  C.  G.  &  St.  L.  By. 
Co.  V.  Sehmuck,  181  Ind.  323,  103 
N.  E.  325. 

97  York  V,  Miller,  254  Pa.  436, 
98  Atl.  1049. 
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Generally  speaking  the  property  owner  may,  by  an- 
swer, interpose  any  defense  or  objection  whiob  assails  on 
the  merits,  the  validity  of  the  tax  or  assessment.  He 
may  show  fraud,  mistake,  want  of  authority,  or  failure 
to  comply  with  any  mandatory  provision  of  the  law.  He 
may  set  up  the  fact  that  the  assessment  contains  illegal 
items.'* 


98  State  ex  rel.  v.  Eed  Wing 
Board  of  Public  Works,  134  Minn. 
204,  158  N.  W.  977. 

Sufficiency  of  affidavit  of  de- 
fense to  action  by  a  municipality 
to  the  use  of  the  contractor  who 
constructed  the  improvement,  un- 
der particular  law.  Philadelphia 
V.  Edmonds,  59  Pa.  Super.  Ct.  318. 

Decision  by  supreme  court  on  the 
invalidity  of  assessment  proceed- 
ings is  controlling  in  a  suit  by  the 
contractor  to  enforce  the  lien. 
Hoosier  Construction  Co.  v.  Seibert 
(Ind.  App.),  114  N.  E.  981. 

It  is  no  defense  that  there  are 
liens  upon  the  land  improved  as  a 
public  highway.  Philadelphia  v. 
Peters,  62  Pa.  Super.  Ct.  90. 

Written  notice  of  institution  of 
suit  to  be  given  ten  days  there- 
after and  filed  with  city  comp- 
troller; held  failure  to  give  avail- 
able as  defense  to  defendant.  G-il- 
sonite  Const.  Co.  v.  GrefEet,  174 
Mo.  App.  176,  156  S.  W.  765.  See 
Bambrick  Bros.  Const.  Co.  v.  Semple 
Place  Eealty  Co.,  270  Mo.  450,  459, 
460,  193  S.  W.  543. 

Failure  to  comply  substantially 
with  the  contract  is  good  defense. 
Buis  V.  Nestler  (Mo.  App.  1918), 
203  S.  W.  221. 

Work  not  performed  according 
to  contract,  specifying,  of  course. 
Work  was  accepted.  Held,  bind- 
ing on  property  owners,  in  absence 


of  allegation  and  proof  of  fraud. 
Shreveport  v.  Chatwin,  139  La.  531, 
71  So.  791. 

The  defendant  may  prove  that 
the  improvement  was  negligently 
made  and  not  completed  and  that 
by  failure  defendant  suffered  dam- 
age. "Owners  of  land  are  en- 
titled to  hav«  the  contracts  for 
municipal  improvements,  which  are 
paid  for  by  assessments  on  their 
lands  substantially  performed.  The 
specific  injury,  however,  must  re- 
late to  the  portion  charged  against 
their  respective  properties."  York 
City  V.  Miller,  60  Pa.  Super.  Ct. 
407. 

Improvement  partly  incompleted, 
cost  of  unfinished  part  should  be 
deducted.  Maryville  v.  Cox,  181 
Mo.   App.   254,  167  S.   W.   1166. 

Fraud.  Eudolph  S.  Blome  Co.  v. 
Herd  (Tex.  Civ.  App.),  185  S.  W. 
53. 

Fraud  to  be  a  defense  must  be 
known  to  be  contractor  who  does 
the  work.  MuUins  v.  Mount  St. 
Mary's  Cemetery  Assn.,  259  Mo. 
142,  152,  168  S.  W.  685. 

Bebates  to  property  holder  by 
contractor.  Laws  forbid.  Do  not 
apply  when  granted  after  the  work 
has  been  done,  and  it  does  not 
appear  that  they  were  allowed  pur- 
suant to  any  previous  understand- 
ing that  might  have  unduly  in- 
fluenced   those    interested    in    the 
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The  defense  of  want  of  jurisdiction  is  always  available, 
as  that  no  power  existed  to  levy  the  burden,®'  that  the 
property  was  not  subject  to  the  imposition,^  that  the 
street  improved  was  not  a  public  way,^  (unless  the  doc- 
trine of  estoppel  should  be  applicable),*  that  the  law 
under  which  action  was  taken  is  unconstitutional,*  that 
the  assessment  is  void  on  its  face,^  or  omission  of  notice 
and  hearing.* 

§  2153.    Counterclaim.'' 


work.  Barber  Asphalt  Paving  Co. 
v.  King,  130  La.  788,  791,  58  So. 
572,  relying  on  Ayers  Asphalt  Co. 
V.  Hill,  118  La.  640,  43  So.  262. 

Offer  of  discount  by  contractor 
for  prompt  payment  of  biU,  is  not  a 
fraud.  Eackliffe-Gibson  Constr.  Co. 
V.  Zielda-Forsee  Investment  Co., 
170  Mo.  App.  93,  97,  156  S.  W. 
66. 

Secret  rebate  granted  to  certain 
property  owners,  to  allay  opposi- 
tion, renders  tax  bills  void.  Piatt 
V.  Parker-Washington  Co.,  161  Mo. 
App.  663,  670,  144  S.  W.  143. 

99  Where  the  work  was  repairs, 
and  not  repaving  or  reconstruction, 
and  the  tax  bills  were  for  the 
latter,  under  a  law  providing  a 
different  method  of  assessment  for 
repairs,  held  good  defense.  Parker- 
Washington  Co.  V.  Meriwether,  172 
Mo.  App.  344,  158  S.  W.  74. 

Defense  that  the  law  under 
which  the  city  government  which 
imposed  the  assessment  was  organ- 
ized was  afterwards  held  uncon- 
stitutional, denied.  Wendt  v. 
Berry,  154  Ky.  586,  157  S.  W.  1115, 
45  L.  E.  A.   (N.  S.)   1101. 

Legality  of  incorporation  of 
drainage  district.  ^  Busehling  v. 
Ackley,  270  Mo.  157,  192  S.  W. 
727. 

1  People  ex  rel.   v.  Bloomington 


Cemetery  Assn.,  266  111.  32,  107  N. 
E.  143. 

2  Presumption  arises  that  it  is 
public;  burden  on  defendant  prop- 
erty owner  to  prove  contrary. 
Miller  v.  L.  R.  Figg  Co.,  175  Ky. 
495,  194  S.  W.  566. 

8  A  purchaser  of  lots  agreeably  to 
a  plan  showing  streets,  etc.,  im- 
plies that  the  streets  thereon  shown 
are  public,  and  cannot  defend 
against  an  assessment  for  street 
improvement  on  the  ground  that 
before  the  street  could  be  open  he 
must  give  his  consent.  Appeal  of 
Sturges,  240  Pa.  44,  87  Atl.  592. 

4Winnfield  v.  Collins  (La.),  78 
So.   747. 

B  An  assessment  void  on  its  face 
may  be  set  up  as  a  defense,  not- 
withstanding statutes  forbidding 
defenses  of  irregularities,  etc.,  un- 
less taken  advantage  of  before  the 
board.  Schaeffer  v.  Smith,  169  Cal. 
764,  147  Pac.  976.  ■«, 

6MiUikan  v.  Crail,  177  Ind.  426, 
98  N.  E.  291;  Kernagan  v.  Ft. 
Worth  (Tex.  Civ.  App.  1917),  194 
S.    W.    626. 

Invalidity,  burden  of  proving  is 
on  defendant.  Parker-Washington 
Co.  V.  Field  (Mo.  App.  1919),  214 
S.  W.  402. 

7  Denied.  Bayes  v.  Paintsville, 
166  Ky.  679,  179  S.  W.  623,  626, 


§  2155] 


Sale  of  Pbopebty. 


7969 


§  2154.    Sale  of  property.' 

§  2155.    The  purchaser's  title." 

"A  purchaser  at  a  sale  for  a  street  assessment  in  the 


L.  B.  A.  1916B,  1027;  Hardingsburg 
V.  Mercer,  172  Ky.  661,  189  S.  W. 
1117. 

Counter  for  damages  due  to  im- 
provement, denied.  Herndon  v. 
Brawner,  180  Ky.  807,  203  S.  W. 
727,  730. 

Counterclaim  for  granite  block 
which  had  been  removed  by  con- 
tractor, denied.  Philadelphia  v. 
Edmonds,  59  Pa.  Super.  Ct.  318, 
324,  relying  on  MeCracken  v.  El- 
der, 34  Pa.  239. 

Money  owing  to  defendant  from 
plaintifE  for  stone,  held  could  be 
set  ofe.  York  City  v.  Miller,  60  Pa. 
Super.  Ct.  407. 

Set  off  allowed  by  statute,  where 
the  landowner  has  improved  his 
property  in  such  a  manner  as  to 
render  the  betterment  available 
when  improvements  are  made  by 
the  public  authorities.  When  al- 
lowed and  a  certificate  therefor 
showing  the  amount  thereof  is 
given  the  property  owner  he  may 
set  up  such  claim  in  an  action  to 
enforce  the  assessment.  Casey  v. 
Trout,  114  Ark.  357,  170  S.  "W.  75. 

*  OabeU  v.  Board  of  Improve- 
ment Dist.,  124  Ark.  278,  187  S.  "W. 
666;  Empire  Securities  Co.  v.  Mat- 
thews, 179  Cal.  239,  176  Pac.  160; 
O'Neil  v.  Erode  (Cal.  App.  1919), 
181  Pac.  91;  Eedeemer  v.  Perkin- 
son  (Mo.  App.),  186  8.  W.  1107; 
Dubois  V.  Lowery  (Tex.  Civ.  App.), 
205  S.  W.  858. 

Sufficiency  of  judgment.  Beas- 
ley  V.  Brateher,  114  Ark.  512,  170 
S.  W.  249. 

Judgment  and  order  of  sale. 
People  ex  rel.  v.  George  Moench 


Estate,  277  111.  121,  115  N.  E.  187. 

Judgment  and  order  of  sale  may 
be  reviewed  by  appeal  or  writ  or 
error.  Failure  to  obtain  a  super- 
sedeas does  not  bar  right.  Peopla 
ex  rel.  v.  Chicago  Title  &  Trust 
Co.,  266  111.  224,  107  N.  E.  198. 

Form  of  judgment  and  order  of 
sale  prescribed  by  statute;  held 
insufBcient  in  a  particular  case. 
People  ex  rel.  v.  Chicago  Title  & 
Trust  Co.,  266  111.  224,  107  N.  E. 
198. 

Notice  of  sale,  sufficiency.  People 
ex  rel.  v.  Chicago  Title  &  Trust 
Co.,  270  111.  591,  110  N.  E.  820,  273 
111.  203,  112  N.  E.  659. 

Time  of  advertising.  Beasley  v.. 
Brateher,  114  Ark.  512,  170  S.  W. 
249. 

Sale  of  railroad  right  of  way. 
Decatur  v.  Southern  Ey.  Co.,  183 
Ala.  531,  62  So.  855;  Georgia  Ey. 
&  El.  Co.  V.  Atlanta,  144  Ga.  722, 
87  S.  E.  1058;  Georgia  E.  Co.  v. 
Decatur,  137  Ga.  537,  73  S.  E.  830, 
40  L.  E.  A.  (N.  S.),  935. 

In  the  absence  of  an  enabling 
statute  a  municipal  corporation 
cannot  become  a  purchaser,  since 
the  general  power  to  buy  and  hold 
real  estate,  does  not  authorize  such 
purchase.  O'Connell  v.  Sanford, 
256  111.  62,  99  N.  E.  885;  Cham- 
paign V  Harmon,  S8  111.  491. 

Where  statute  confer  the  power 
and  the  city  become  a  purchaser  it 
must  proceed  the  same  as  any 
other  purchaser  under  the  general 
revenue  laws.     Ibid. 

9  Miller  v.  Winslow,  70  Wash. 
401,  126  Pae.  906. 


7970  MuNICIPAIi   COBPOBATIONS.  [§  2155 

absence  of  fraud  is  governed  by  the  rule  of  caveat  emptor, 
and  after  the  purchase,  if  it  transpires  that  the  assess- 
ment is  void,  such  purchaser  obtains  no  title  to,  or  equity 
in,  the  purchased  land."  ^^ 

All  purchasers  are  after  the  titne  of  redemption,  vested 
with  absolute  title  to  the  property^  including  a  municipal 
corporation.  It  acquires  the  same  rights  and  occupies  no 
superior  position. ^^  ' 

§  2156.    Redemption  of  the  property." 

Unless  the  right  of  redemption  is  exercised  within  the 
limit  fixed  by  the  law,  the  title  of  the  purchaser  becomes 
absolute.^* 

As  a  judgment  forclosing  the  lien  for  the  improve- 
ment does  not  affect  the  title  or  interest  of  any  person 
not  made  a  party  to  the  suit,  an  owner  whether  legal 
or  equitable  has  the  right  of  redemption  after  sale." 

§  2156a.    Recovery  of  assessments  paid. 

Voluntary  payment  of  special  assessments  cannot  be 
recovered.^*  Where  the  city  collects  special  assessments 
from  property  owners  and  pays  the  amounts  so  received 
to  the  contractor,  no  common  law  action  for  money  had 
and  received  can  be  maintained  against  the  city  in  be- 
half of  such  property  owners,  although  unlawfully  col- 
lected.   "The  basis  of  a  common  law  action  for  money 

lODuniway      v.      Cellars-Murton  12  Warden  v.  Bittleston  Law  & 

Oo.   (Or.  1919),  179  Pae.  561,  563,  C.  Agency    (Cal.   App.   1919),   181 

following   Evans    v.   Meridian   In-  Pae.    834;    O'Neil   v.   Erode    (Cal. 

vestment  &  Trust  Co.,  84  Or.  246,  App.  1919),  181  Pae.  91. 

163  Pae.  1165;  Keenan  v.  Portland,  13  Lanz    v.     Fishburn,     17     Cal. 

27  Or.  544,  38  Pae.  2.  App.  583,  120  Pae.  1068,  1072;  Duff 

11  Gould  V.  St.  Paul,  120  Minn.  v.   Eandall,   116   Cal.  226,  48  Pae. 

172,  139  N.  W.  293,  296.  66,  58  Am.  St.  Eep.  158. 

Eequirements  of  law  as  to,  to  be  14  Halsey  v.  Thrailkill,  237  Mo. 
observed.     Great  strictness  is  usu-  713,  141  S.  W.  592. 
ally    required.     Every   substantial  IB  Louisville    v.    Belkuap    Hard- 
legal  requirement  must  be  adhered  ware  &  Mfg.  Co.,  145  Ky.  266,  140 
to.  Drennen  v.  White,  191  Ala.  274,  S.  W.  185. 
68  So.  41. 


§  2156b]    Assessments  Paid  :  Eeooveby  :  Eefund.       7971 

had  and  received  is  not  only  the  loss  occasioned  to  the 
plaintiff  on  account  of  the  payment  of  the  money,  but 
the  consequent  enrichment  of  the  defendant  by  reason 
of  having  received  the  same. ' '  ^' 

A  right  of  action  to  recover  money  paid  on  account  of 
the  levy  and  collection  of  any  unlawful  tax  by  any  mu- 
nicipality was  held  not  to  include  special  assessments.^'' 

Payment  of  an  assessment  after  it  became  a  lien  on 
property,  it  is  held  in  Michigan,  is  not  voluntary,  but 
is  equivalent  to  a  payment  under  compulsion.  In  such 
case  specific  protest  is  not  required,  since  the  payment 
is  made  under  legal  duress.^' 

In  an  equitable  action  of  assumpsit  to  recover  back 
an  assessment  paid  under  protest,  for  the  reason  that 
it  was  inequitable  and  unjust  and  not  made  on  a  proper 
basis  under  the  applicable  law,  it  is  permissible  to  give 
plaiatiff  judgment  for  the  amount  his  tax  was  unjustly 
increased  because  of  the  wrongful  assessment,  together 
with  the  penalties,  interest  and  fees  relating  thereto 
and  collected,  (assuming  that  the  record  supply  ample 
data  therefor),  without  vacating  the  whole  assessment.'^' 

§  2156b.    Refund. 

Under  a  law  authorizing  a  refund  for  special  assess- 
ments paid  for  water  mains  "to  all  persons"  who  have 
paid  such  taxes,  in  case  of  conveyance  of  property  by 

16  Marine  Co.  v.  Milwaukee,  151  in  the  legislature  rather  than  in 
Wis.  239,  138  N.  W.  640,  642.  the  courts.     Therefore,  in  harmony 

17  Marine  Co.  v.  Milwaukee,  151  with  the  ruling  in  the  Thompson 
Wis.  239,  138  N.  W.  640.  case,  we  conclude  that  a  tax  paid 

18  Newberry  v.  Detroit,  184  after  a  lien  attaches  to  the  prop- 
Mich.  188,  150  N.  W.  838,  relying  erty  because  of  it  must  be  held  to 
on  Thompson  v.  Detroit,  114  Mich,  have  been  paid  under  legal  duress, 
502,  72  N.  W.  320,  and  stating:  and  is  not  a  voluntary  payment." 
"While  good  reason  may  be  ad-  19  Corby  v.  Detroit,  180  Mich, 
vaneed  for  questioning  the  wisdom  208,  146  N.  W.  670,  following 
of  the  rule  thus  established,  a  Fletcher  v.  Alpena,  ,160  Mich.  462, 
change  with  reference  thereto,  in  125  N.  W.  405. 

OUT  opinion,  should  now  be  sought 
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an  owner  who  has  paid  such  exaction,  the  grantor  and 
not  the  grantee  should  receive  the  refund.*" 

Land  owners  paying  special  assessments  to  a  fund  to 
pay  bonds  issued  to  cover,  the  actual  cost  and  expenses 
of  the  improvement  in  excess  of  the  sum  required,  due 
to  miscalculation  or  mistake,  are,  in  equity,  justly  en- 
titled to  have  such  excess  refunded  to  them,  each  land- 
owner to  receive  the  excess  paid  by  him,  that  is,  the 
excess  should  be  prorated  among  the  property  owners, 
as  it  may  appear  that  each  has  paid.  Such  money,  when 
collected  from  the  several  property  owners  becomes  a 
trust  fund,  to  be  used  only  for  the  purpose  specified, 
and  when  the  bonds  and  interest  and  other  legal  expenses 
chargeable  against  such  fund  were  satisfied,  the  balance 
belonged  to  the  landowner.  Each  lot  or  parcel  of  land' 
in  the  improvement  district  must  bear  its  equal  share 
in  the  total  cost  and  no  more.*^ 

zoBorton    v.    Portland,    62    Or.  21  Spitzer  v.  El  Eeno,  41  Okla. 

544,  125  Pae.  847.  430,  138  Pae.  797. 
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§  2190.  Ordinance,     passage     and      1 2192.  Mandamus    to    compel    ap- 

contents.  propriations. 

§  2191.  Effect   of  appropriations. 

II.    POWER  TO  BOEEOW,  LOAN  AND  GIVE  NOTES  OE  ISSUE  BILLS. 

§2160.    Power  to  borrow  money. 

The  power  to  borrow  mqaey  and  create  indebtedness 
is  not  an  incident  to  local  government,  and  such  power 
cannot  be  exercised  unless  it  is  conferred  by  charter  or 
statute.-' 

Thus  a  town  or  city  treasurer  has  no  authority  by 
virtue  of  his  office  to  borrow  money  on  behalf  of  the  town 
or  city  of  which  he  is  treasurer.^ 

However,  power  to  provide  a  water  supply  carries  with 
it  as  a  necessary  incident  the  authority  to  make  such  sub  ■ 
sidiary  contracts  as  are  essential  to  effectuate  the  pur- 
pose of  the  power,  including  power  to  borrow  money 
to  pay  the  expense  of  moving  the  pumping  station  of  its 
water  plant  to  another  site.' 

§  2161.    Power  to  execute  promissory  notes.* 

Power  to  borrow  money  and  thereby  contract  a  debt, 
carried  with  it  the  authority  to  agree  with  the  creditor 
as  to  the  time  and  mode  of  its  payment,  and  to  give  a 
proper  written  acknowledgement  thereof,  as  a  note.*     , 

Notes  must  be  executed  as  prescribed.  Thus  where 
they  are  required  to  be  countersigned  by  the  majority 

1  Merchants '  Loan  &  Trust  Co.  Frovilllng  for  interest  in  a  note 
V.  Chicago,  264  HI.  76,  105  N.  E.  exeeiited  by  a  municipality,  in 
726;  Coquard  v.  Oquawka,  192  111.  violation  of  the  state  constitution, 
255,  61  N.  E.  660.  does  not  invalidate  the  note,  but 

2  Brown  v.  First  National  Bank,  the  provision  as  to  interest,  being 
216  Mass.  298,  103  N.  E.  780.  void,    may    be    regarded    as    sur- 

3  Forest  City  v.  Bank  of  Forest  plusage.  Forest  City  v.  Bank  of 
City,  116  Ark.  377,  172  S.  W.  1148.  Forest  City,  116  Ark.  377,  172  8. 

4  Validity  of   consideration  sus-  W.  1148,  1151. 

tained,  although  erroneously  re-  6  Forest  City  v.  Bank  of  Forest 
cited  in  the  notes.  MeCrary  Co.  v.  City,  116  Ark.  377,  172  S.  W.  1148, 
Brantley  (Ala.),  79  So.  602.  1150,  1151. 
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of  the  town  selectmen,  notes  issued  without  being  so 
countersigned  are  void.® 

While  a  recital  on  the  f  ^-ce  of  notes  made  by  the  officers 
of  a  municipality  charged  with  the  duty  of  ascertaining 
the  existence  of  necessary  facts  precedent  to  their  valid 
issuance  wiU  estop  the  municipality  from  showing  the 
nonexistence  of  those  facts  as  against  a  bona  fide  holder 
of  the  notes,  such  recital  made  without  authority  as 
where  the  proper  officers  never  had  the  opportunity  to 
exercise  the  right  of  determining  the  existence  or  non- 
existence of  the  facts,  and  never  having  certified  to  them, 
the  town  cannot  be  held  to  have  made  a  recital  as  to  the 
valid  execution  of  the  notes  which  would  be  binding  on  it.'' 

Where  the  law  confers  no  authority  upon  a  town  or 
city  treasurer  to  impose  upon  the  municipality  the  lia- 
bility of  an  iudorser,  the  municipality  is  not  bound  as 
an  indorser  and  warraator  of  the  genuineness  of  the 
signatures  (as  of  town  selectmen,  which  were  forged) 
preceding  the  indorsement  by  virtue  of  the  negotiable 
instruments  law  or  the  law  merchant,  or  even  by  a  custom 
making  notes  payable  to  the  treasurer.' 

HI.    POWER  TO  INCUR  INDEBTEDNESS  AND  MAKE  EXPENDITURES. 

§  2164.    General  rules. 

Indebtedness  incurred  by  the  municipality  and  expendi- 
tures made  must  be  for  an  authorized  purpose.' 

If  no  express  power  exists  it  must  arise  from  neces- 
sary implication  and  unless  the  municipality,  may  be 
fairly  implied  to  have  the  power  to  make  the  expendi- 

6  Capital  Savings  Bank  &  Trust  495;  Franklin  Savings  Bank  v. 
Co.  v.  rramingham,  246  Fed  (C.  Framingham,  212  Mass.  92,  98  N. 
C.  A.)  553.  E.  925. 

7  Capital  Savings  Bank  &  Trust  8  Capital  Sa.vings  Bank  &  Trust 
Co.  V.  Framingham,  246  Fed.  553,  Co.  v.  Framingham,  246  Fed.  553, 
559,  560  (distinguishing  Citizens'  560;  Franklin  Savings  Bank  v. 
Savings  Bank  v.  Newburyport,  Framingham,  212  Mass.  92,  95,  98 
169   Fed.   766,   95    C.   C.   A.   232);  N.  E.  925. 

Brown  v.  Newburyport,  209  Mass.  9  State     ex     rel.     v.     Muskogee 

259,  95  N.  E.  504,  Ann.  Cas.  1912B,      (Okl.),  172  Pae.  796. 
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ture  involved  for  tlie  purpose  and  in  the  mode  adopted, 
the  power  will  be  denied.^" 

Thus  where  the  law  requires  the  expense  of  planting 
shade  trees  iu  the  streets  to  be  paid  for  by  property 
owners,  the  municipality  is  without  power  to  incur  ex- 
pense therefor  to  be  paid  out  of  the  public  revenue.^^ 

The  conditions  precedent  to  incurring  indebtedness  and 
making  expenditures  are  figidly  enforced.  Debt  Umit 
provisions  cannot  be  ignored,  either  directly  or  indirectly. 
Where  the  consent  of  a  prescribed  number  of  the  electors 
of  the  municipality,  and  also  provision  for  its  payment, 
is  required,  this  mode  of  incurring  the  indebtedness  and 
making  the  expenditure,  becomes  the  measure  of  the 
power  of  the  municipality.  In  such  case  the  power  to 
create  the  debt  does  not  abide  with  the  municipal  au- 
thorities alone,  but  with  the  consent  of  the  requisite 
number. of  electors." 

§2166.    Must  be  for  municipal  purpose — ^power  of  the 
legislature.^' 

10  Cannot  expend  public  funds  A  law  providing  that  the  in- 
raised  by  taxation  to,  defeat  pro-  debtedness  shall  not  exceed  in  any 
posed  legislation  afEecting  the  mu-  one  year  the  income  and  revenue 
nicipality.  State  ex  rel.  v.  Su-  provided  for  such  year  without  an 
perior  Court,  93  Wash.  267,  160  affirmative  vote  of  two-thirda  of 
Pac.  755.  the  qualified  electors,  held  not  ap-. 

11  New  Butler  v.  Tucker  (Okl.),  plicable  to  expense  of  publication 
153  Pac.  628,  approving  Ee  Afton,  of  a  freeholders  charter.  Arthur 
43  Okl.  720,  144  Pac.  184,  L.  E.  A.  v.  Petaluma,  27  Cal.  App.  782,  151 
1915D,  978,  to  the  effect  that  one  Pac.  183,  186. 

dealing    with     a    municipality    is  Under   the   provision  forbidding 

bound  to  know  the  limitations  on  incurring   indebtedness   except  for 

its  powers  as  to  contracting,  etc.  necessary    expenses,    unless    by    a 

12  Santa  Cruz  v.  Wykes,  202  Fed.  vote    of    the    electors,    etc.,    held 
357,  364,  120  C.  C.  A.  485,  affirm-  school  building  was  not  a  necessary 
ing  184  Fed.  752.  expense.      Stephens    Co.    v.    Char- 
Constitutional    amendment    may  lotte,  172  N.  C.  564,  90  S.  E.  588. 

validate  indebtedness  in  excess  of  13  People  ex  rel.  v.  Bradley    207 

the  limit,  or  make  exceptions  as  to  N.  Y.  592,  101  N.  E.  766   affirming 

incurring    debts,    etc.      Lucas    v.  139  N.  Y.  S.  1139,  155  App.  Div. 

Florence,  103   S.  0.   169,  87  S.  E.  882. 

^^6-            ^  "The  legislative  power  over  mu- 
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§  2167.    Same — ^illustrations  of  what  are  and  what  are 
not  public  purposes. 

Lighting  streets,  parks,  public  places  and  buildings ;  ^* 
watering  or  sprinkliug  public  way ; "  supplying  water 
to  the  municipality  and  its  inhabitants ;  ^^  construction 


nieipal  corporations  is  large  and 
ordinarily  its  determination  of 
what  is  a  public  purpose  for  taxa- 
tion, or  the  appropriation  of 
money,  is  uncontrollable  by  courts. 
But  where  the  legislature  clearly 
devotes  public  funds  to  an  object 
in  no  sense  public,  the  judiciary 
may,  and  should,  declare  its  ac- 
tion invalid."  Woleott  v.  Wil- 
mington (Del.  Ch.),  95  Atl.  303, 
305. 

Power  conferred  by  the  legisla- 
ture to  establish  and  maintain, 
within  the  corporate  limits  a  per- 
manent wood,  coal  and  fuel  yard 
for  the  purpose  of  selling  at  cost, 
wood,  coal  and  fuel  to  its  in- 
habitants was  held  to  be  a  public 
purpose.  Laughlin  v.  Portland, 
113  Me.  486,  90  Atl.  318. 

Pensions.  "The  authority  to 
grant  pensions  to  public  employees 
who  shall  have  become  incapaci- 
tated after  long  service  is  upheld 
as  a  power  incident  to  government 
itself.  As  such,  this  power  to  de- 
clare resides  in  Congress,  although 
not  expressly  conferred  by  tlie  fed- 
eral constitution.  (United  States 
v.  Hall,  98  U.  S.  343,  346,  25  L. 
ed.  180),  and  is  unquestionably 
open  to  exercise  by  the  state, 
through  the  legislature,  as  an  at- 
tribute of  sovereignty,  unless  pro- 
hibited by  the  state  constitution." 
It  is  not  a  "gift"  or  "extra  com- 
pensation to  a  public  servant," 
forbidden  by  the  constitution.  It 
is  a  "public  purpose,"  and  as  af- 


fecting   a    municipality,    "a    city 

purpose"  within  the   definition  of 

these  terms  as  judicially  adopted. 

Hammitt  v.  Gaynor,  144  N.  Y.  S. 

123,  125,  126. 

Provision   for   pension   fund   for 

employees    in    long    service,    held 

valid  and  a  public  use.    Hughes  v. 

Traeger,    246    111.    612,    106    N.   E. 

431,  433. 

Tuberculosis    hospital    donation. 

Le  Bourgeois  v.  New  Orleans  (La. 
1919),  82  So.  268. 

14  Cooper  v.  Middletown,  56  Ind. 
App.  374,  105  N.  E.  393,  citing 
§  1783,  vol.  4  ante. 

Electric  light  plant  for  lighting 
the  streets,  etc.,  is  a  public  utility 
and  a  municipal  purpose.  Colorado 
Springs  v.  Pikes  Peak  Hydro-Elec- 
tric Co.,  57  Colo.  169,  140  Pae.  921. 
When  a  city  operates  a  public 
utility  in  serving  its  inhabitants 
it  acts  in  its  proprietary  capacity 
and  stands  in  like  manner  as  a  pri- 
vate corporation  or  an  individual. 
Mulligan  v.  Miles  City,  51  Mont. 
405,  153  Pac.  276,  citing  §1801, 
vol.  4,  ante. 

16  Temple  v.  Corbell,  17  Ariz.  1, 
147  Pac.  745. 

16  A  municipal  corporation  own- 
ing its  own  plant  was  held  to  have 
power  to  contract  for  water  in 
quantities  and  furnish  it  to  its  in- 
habitants, since  this  is  a  municipal 
purpose.  Marin  Water  &  Power 
Co.  v.  Sausalito,  168  Cal.  387,  143 
Pac.  767. 

Creating    and    operating    water- 
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of  a  subway  under  ample  power;  ^^  expenses  of  a  bond 
issue ; "  expenses  for  printing  ballots  for  a  municipal 
election; "  expenditure  for  an  election  to  vote  to  build 
a  railroad  from  the  city  to  a  point  beyond ;  ^^  and  neces- 
sary expenses  in  providing  for  public  improvements,  or 
public  utilities,*^  have  been  held  to  be  public  or  municipal 
purposes.  Expenses  for  digging  a  ditch  to  carry  the 
accumulation  of  surface  water  out  of  the  town,  the  ditch 
being  partly  within  and  partly  without  the  municipality, 
are  "strictly  town  or  municipal  purposes"  within  the 
meaning  of  the  constitution  of  Washington.^^ 

Payments  to  officers  of  the  city  for  service  or  for  use 
of  property,  as  rental,  under  laws  forbidding  the  letting 
of  contracts  to  such  officers,  are  unauthorized.^  So  ex- 
penses for  the  maintenance  of  a  private  institution,  as 
a  museum  of  arts,  is  not  the  use  of  public  funds  for  a 
public  purpose.^* 

Nor  is  it  a  corporate  purpose  for  the  city  to  pay  for 


works  for  the  purpose  of  protect- 
ing against  fire,  flushing  sewers  or 
other  uses  pertaining  to  the  public 
health  and  safety,  is  a  govern- 
mental function.  But  in  supplying 
water  for  the  use  of  the  inhab- 
itants for  domestic  and  commercial 
purposes  is  private,  although  it  is 
carried  on  for  public  advantage,  is 
public  in  its  nature  ,and  is  im- 
pressed with  a  public  use.  Eastern 
Illinois  State  Normal  Schools  v. 
Charleston,  271  111.  602,  111  N.  E. 
573. 

17  Admiralty  Eealty  Co.  v.  New 
York,  206  N.  Y.  110,  99  N.  E.  241. 

18  Miller  v.  Park  City,  126  Tenn. 
427,  150  S.  W.  90. 

ISFahey  v.  Bloomington,  268 
HI.  386,  109  N.  E.  292. 

20 ' '  That  the  construction  of  a 
railroad  by  the  state  or  by  a  mu- 
nicipality is  public  purpose  seems 
to  be  settled  by  the  reasoning  of 


the  court  in  Olcott  v.  Supervisors, 
16  Wall.  (U.  S.)  678,  21  L.  ed.  382. 
The  reasoning  in  that  case  would 
seem  to  cover  all  cases  of  railroad 
construction  by  municipalities, 
whether  wholly  within  the  boun- 
daries of  such  municipality  or  not, 
if  the  purpose  of  such  improve- 
ment is  for  the  general  welfare, 
convenience,'  health  or  comfort  of 
its  citizens."  Churchill  v.  Grants 
Pass,  70  Or.  283,  141  Pac.  164,  166. 

21  "Necessary  expenses"  include 
providing  for  public  utilities,  when 
authorized,  public  improvements, 
etc.  Asbury  v.  Albemarle,  162  N. 
C.  247,  78  S.  E.  146. 

22  Be  Wooley,  75  Wash.  206,  134 
Pac.  825. 

2S0sburn  v.  Stone,  176  Cal.  480, 
150  Pae.  367. 

24  Burton  v.  Detroit,  190  Mich. 
195,  156  N.  W.  453,  458. 
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the  construction  of  sidewalks  when  the  cost  of  construct- 
ing the  same  has  heen  provided  for  hy  special  taxation 
or  special  assessment.  When  the  cost  thereof  is  so  pro- 
vided the  municipality  in  no  wise  hecomes  indebted  for 
such  improvements.  Thus  it  is  without  power  to  advance 
money  for  such  work  and  reimburse  itself  from  the 
moneys  procured  from  the  landowners  when  paid.** 

And  the  appropriation  of  public  fund  to  reimburse  an 
officer  for  the  payment  of  costs  and  attorney  fees  in- 
curred by  him  in  defending  against  a  claim  unlawfully 
paid  to  and  appropriated  by  him  out  of  the  town's  funds 
is  unlawful.  Here  the  officer  worked  as  a  laborer  for 
the  city  while  he  was  in  office  where  the  law  prohibited 
an  officer  from  being  interested  directly  or  indirectly  in 
any  service  to  be  performed  for  the  city.  He  incurred 
the  expense  sought  to  be  appropriated  in  defending 
against  paying  him  the  money  which  he  earned  as  such 
laborer.''® 

A  historical  pageant  conducted  with  the  object  of  edu- 
cating the  citizens  in  the  history  of  the  city  and  for  the 
encouragement  of  the  spirit  of  local  pride  and  patriotism, 
was  held  not  a  municipal  enterprise  and  public  purpose, 
although  there  appeared  no  element  of  gain.*' 

25  Midland  Lumber  Co.  v.  Dallas  from  sueh  corporation  while  an  of- 

City,  276  111.  172,  114  N.  E.  580,  ficer    thereof.      The     discretionary 

following    Chicago    v.    Brede,    218  powers  of  sueh  ofSeers,  if  permitted 

111.  528,  75  N.  E.  1044.  to    be    exercised    in    the    manner 

26 ' '  The  town  council,  while  would  wholly  circumvent  and  de- 
clothed  with  some  discretionary  feat  the  purpose  of  the  statute, 
powers  in  the  matter  of  incurring  and  instead  of  protecting  the  cor- 
expense  on  behalf  of  its  officers  poration  against  the  unlawful 
who,  while  acting  lawfully  and  in  appropriation  of  its  sums,  would 
good  faith  and  in  the  interest  of  allow  the  expenditure  of  many 
the  corporation,  incur  some  lia-  times  the  amount  unlawfully  ap- 
bility,  such  discretion  cannot  be  propriated  in  aiding  the  party  it 
carried  to  the  extent  of  permitting  sought  to  retain  the  same."  Peet 
the  use  of  the  funds  of  the  corpo-  v.  Leinbaugh,  180  Iowa  937,  164 
ration  to   pay   costs   and  attorney  N.  W.  127. 

fees  incurred  by  a  former  officer  in  27  Some  of  the  citizens  paid  for 
an  attempt  to  retain  a  sum  of  the  privilege  of  witnessing  the  en- 
money  unlawfully  obtained  by  him  terprise  and  others  were  admitted 
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Expenses  for  salary  or  wages  for  workmen  employed 
in  operating  a  public  ferry  across  a  river  outside  of 
the  corporate  limits,  although  on  a  public  highway  lead- 
ing to  the  town  are  not  authorized.  The  object  was  com- 
mercial. No  municipal  purpose  was  or  could  be  served. 
Added  trade  might  result  but  stimulation  of  trade  has 
never  been  held  to  be  either  a  governmental  or  munici- 
pal function  of  cities  and  towns.  Moreover,  the  power 
to  operate  ferries  is  in  the  state,  and  does  not  belong 
to  municipalities  unless  granted.  "It  is  a  fundamental 
of  the  law  of  municipal  corporation  that,  in  the  absence 
of  express  grant  of  power  or  an  implication  of  power 
arising  ex  necessitate,  a  city  or  town  cannot  extend  its 
authority  or  jurisdiction  over  any  subject-matter  beyond 
the  town  limits. ' '  ** 

A  municipality  having  power  to  let  for  profit  real 
estate  held  for  public  purposes  and  not  needed  for  the 
present  for  such  a  purpose, — as  leasing  such  property 
on  reasonable  terms  and  receiving  the  rents — it  may 
incur  needed  minor  expenses,  that  is,  expenses  within 
reasonable  limits,  to  make  the  property  rentable,  such 
for  instance  as  for  a  new  key,  a  new  blind,  or  new  steps 
in  case  of  a  buUding,  or  for  suitable  ways  in  the  case  of 

without   cost.     The   vast   body   of  the  receipts  for  the  sale  of  seats 

citizens  received  no  benefit  what-  and  from  other  contributions  been 

ever.     An  ordinance  appropriating  sufficient   to   discharge   the   obliga- 

an  amount  to  pay  a  deficit  was  de-  tions,    the    affair   would    not   have 

clared    invalid.      "If    the    munici-  been   a    municipal    affair    in    any 

pality    by    appropriated    ordinance  sense.     Unfortunately  there  was  a 

had    provided    for    this    entertain-  deficit.      The    appropriation    under 

ment,    and   the    expense   had   been  these      circumstances      cannot     be 

incurred,   then   a   moral   obligation  sustained  upon  the  ground  of  moral 

to  pay  might  have  existed  sufficient  obligation."       Historical    Pageant 

to     sustain     the     ordinance,     even  Assn.  v.  Philadelphia,  260  Pa.  447, 

though  it  could  be  argued  that  the  103  Atl.  824. 

function    was    not    municipal    in  28  Be    Woolley,    75    Wash.    206, 

character,  but  the  corporation  that  134  Pac.  825,  827,  relying  on  State 

was   formed   conducted   the    enter-  v.  Pullman,  23  Wash.  583,  63  Pac. 

prise   without   official   sanction    of  265,  83  Am.  St.  Eep.  836. 
the  councils  of  Philadelphia.     Had 
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vacant  land,  either  by  leveling  the  ^and  or  making  plank 
walks.*® 

§  2168.    Same — amoral  claims. 

If  no  moral  obligation  exists  to  make  the  payment 
an  ordinance  appropriating  money  to  pay  the  claim  of 
a  contractor  for  extra  work  is  void.  Thus  where  the 
contractor  had  been  fully  paid  for  all  the  work  called 
for  by  the  contract,  and  had  done  nothing  additional, 
there  was  no  moral  obligation  resting  upon  the  city  to 
pay  him  more.'" 

So  there  is  no  moral  obligation  resting  upon  the  city 
to  pay  extra  compensation  to  its  officers,  and  usually 
statutes  authorizing  such  payments  are  without  legal 
force.'* 

§2170.    Same — aid  to  private  corporations  or  associa- 
tions.32  ) 

A  corporation  created  under  a  general  law  for  the 
management  of  a  public  library  supported  by  taxation  is 

29  Davis  V.  Eockport,  213  Mass.  ity  and  a  gift.  Being  clearly  a 
279,  100  N.  E.  612,  614,  L.  R.  A.  gratuity  it  was  not  given  for  a 
(N.  8.)  1139.  public  purpose,  and  the  legislature 

30  Longstreth  v.  Philadelphia,  cannot  make  it  such,  and  if  it 
245  Pa.  233,  91  Atl.  667.  is  clearly  for  an  unauthorized  pur- 

31  Statute  authorized  the  city  to  pose  the  court  should  declare  it 
pay  members  of  an  assessment  invalid,  even  in  the  absence  of  a 
board  extra  compensation.  "There  constitutional  prohibition."  Wol- 
is  no  moral  claim  of  members  of  cott  v.  Wilmington  (Del.  Ch.),  95 
the  board  for  extra  compensation.  Atl.  303,  305. 

It  was  the  duty  of  the  members  of  82  Lord    v.    Denver,    58    Colo.    1, 

the  board  to  perform  all  the  extra  143  Pac.  284;  Spangler  v.  Mitchell, 

duties  imposed  upon  them  as  such  35  8.  D.  335,  152  N.  W.  339;  §  359A, 

officials  by  the  act  and  they  were  ante. 

not  entitled  to  be  paid  extra  com-  School   district  is  a  "municipal 

pensation    for    the    extra    services.  corporation"    and    cannot    become 

How,  then,   could  a  moral  obliga-  a  member  of  a  mutual  fire  insur- 

tion  to  pay  for  the  extra  services  ance  company.     School  District  v. 

arise?     *     *     *     Therefore,        the  Twin  Falls  County  Mut.  F.  I.  Co., 

payment    of    any    greater    salary  30  Idaho  400,  164  Pac.  1174. 

than  that  fixed  by  law  is  a  g^atu-  Requiring   witness   fees   paid  to 
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in  no  sense  a  private  corporation;  it  is  a  public  institu- 
tion existing  at  the  will  of  the  legislature.  Hence,  a 
municipality  may  appropriate  money  for  such  library.*^ 

The  issuance  of  improvement  bonds  to  pay  for  local ' 
improvements  was  held  not  a  pledge  of  the  credit  of  the 
municipality  to  benefit  abutting  property  owners.'* 

"The  city  has  no  power,  in  the  absence  of  legislative 
authority,  to  appropriate  money  ia  aid  of  railroad  build- 
^jjg  *  *  *  ^^^  ^j^g  gj^^y.  j^g^g  ^^  power  to  aid  a  rail- 
road company  in  the  performance  of  the  duties  and  ob- 
ligations which  the  construction  and  maintenance  of  its 
road  imposes.  A  contract  to  do  so  is  both  ultra  vires 
and  without  consideration.  The  rights  here  concerned 
are  rights  of  the  public  which  the  officers  of  the  city 
cannot  barter  away.  *  *  *  ^  contract  by  which  a 
municipality  undertakes  to  assume  an  obligation  prop- 
erly resting  on  the  railroad  company,  to  restore  a  road 
or  street,  to  build  a  bridge,  or  to  maintain  a  bridge  is^ 
wholly  beyond  the  power  of  the  city  and  it  is  void. ' '  '^ 

policeman  to  be  given  to  a  volun-  indeed,  as  to  justify  a  special  as- 

tary    association    of   policemen    to  sessment  upon  them — the  improve- 

create  a  fund  to  aid  sick  and  dis-  ment  is  none  the  less  a  public  im- 

abled  members,  and  to  assist  fam-  provement.     In  this   case   the   ex- 

ilies    of    members,    which    benefits  penditure    is   to   be   made   on   the 

do  not  extend  to  all  policemen  of  city's    own    easement,   its    streets, 

the    force,    but    are    restricted    to  of  which  it  had,  and  retains  con- 

the  members  of  the  association  and  trol  and  of  which  aU  its  citizens 

their   families,  held   not   a   public  have  the  benefit.     The  use  of  the 

purpose,  but  private.    State  ex  rel.  credit   of  the   city  for   such  work 

V.  Kimmel,  256  Mo.  611,  165  S.  W.  is  for  a  legitimate  corporate  pur- 

1067.  pose,  notwithstanding  the  fact  that 

S3  Lambert  v.  Board  of  Trustees,  some  property  owner  will  be  spe- 

151  Ky.  725,  152  S.  W.  802.  eially  benefited.     Imboden  v.  Bris- 

34  Improvement  of  streets  with-  tol,  132  Tenn.  562,  179  S.  W.  147. 
in  its  borders  is  a  proper  corporate  36  Minneapolis,  etc..  Electric 
purpose,  and  with  legislative  au-  Traction  Co.  v.  Minneapolis,  124 
thority  any  municipality  may  issue  Minn.  351,  145  N.  W.  609. 
its  bonds  for  such  plirpose  al-  May  subscribe  to  stock  of  rail- 
though  the  improvement  of  a  par-  roads  in  Massachusetts.  Re  Opin- 
tieular  street  may  confer  a  pecu-  ion  of  the  Justices  (Mass.  1919), 
liar  benefit  upon  the  property  own-  122  N.  E.  763. 
ers  along   the   street — so  peculiar. 
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A  nmnicipal  contract  with  one  for  the  lease  or  sale  of 
a  railroad  to  be  constructed  by  the  city  when  completed 
was  held  not  to  violate  the  constitutional  provision  for- 
bidding a  city  from  becoming  a  stockholder  in  any  cor- 
poration, etc.'® 

The  operation  jointly  by  a  city  and  a  corporation  of 
a  subway  or  street  railway,  was  held  to  violate  the  con- 
stitutional inhibition.*'' 

§  2171.    Same^constitutional  prohibitions  against  dona- 
tions." 

The  constitutional  limitation  does  not  apply,  it  has 
been  held,  to  a  city  giving  or  lending  credit  to  the  state ; 
so  a  city,  by  legislative  authority,  may  acquire  land  within 
its  limits  for  the  purposes  of  a  public  park  and  convey 
it  to  the  state,  on  the  condition  tiiat  the  state  shall  con- 
struct, etc.,  public  buildings  thereon  at  a  cost  of  not 
less  than  a  sum  named  and  shall  always  maintain  the 
land  not  covered  by  buildings  as  a  park  for  the  use  of 
the  public." 

86 "The  proposed  road  has  no  etc.,  purposes."  The  Oregon  con- 
eapital  stock,  and  therefore,  the  stitution  was  adopted  later  and 
city  cannot  be  and  does  not  pro-  copied  almost  verbatim  from  this 
pose  to  become  a  stockholder.  It  provision  of  the  New  York  con- 
is  not  being  constructed  by  any  stitution,  and  it  omitted  the  clause 
private'  corporation,  company  or  just  quoted.  The  court  observed: 
association,  and  therefore,  the  city  "This  omission  is  significant  as 
cannot  and  does  not  propose  to  indicating  an  intention  to  leave  the 
aid  any  such  organization  or  loan  authority  of  the  municipalities  of 
its  credit  to  it.  The  proposition  this  state  to  contract  indebtedness 
is  to  build  and  own  a  road  for  somewhat  broader  than  that  of 
the  purpose  of  its  citizens.  That  states  having  the  latter  clause  in 
it  may  when  built  lease  or  sell  it  their  organic  charters."  Churchill 
does  not  alter  the  fact  that  pri-  v.  Grants  Pass,  70  Ore.  283,  141 
marily  it  is  a  public  improvement  Pac.  164,  166. 

for  a  public  purpose."     The  court  87 State    ex    rel.    v.    Cincinnati 

called  attention  to  the  constitution  Street   Ey.   Co.,  97   Ohio   283,   119 

of  other  states,  as  e.  g.  New  York,  N.  E.  735,  740-743. 

which     contains     the      additional  38  Lord   v.    Denver,   58    Colo.    1, 

clause  that:  "Nor  shall  any  sucli  143   Pac.   284. 

city,  etc.,  be  allowed  to  incur  any  89  Sacramento  v.  Adams,  171  Cal. 

indebtedness  except  for  municipal,  458,  153  Pac.  908. 
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Payment  of  sums  of  money  to  th.e  representatives  of 
volunteer  firemen  who  are  killed  or  die  from  injuries 
received  in  the  discharge  of  their  duties  is  in  the  nature 
of  insurance — a  part  of  the  compensation  agreed  to  be 
paid,  and  therefore  is  not  a  giving  of  public  funds  for 
private  purposes  within  the  constitution,  etc.*" 

Expenses  and  counsel  fees  incurred  to  test  the  right 
of  removal  from  a  municipal  office  may  be  repaid  by 
the  municipality  under  a  law  empoyering  a  city  to  pay 
claims  "equitable  payable"  by  the  city,  although  not 
constituting  legal  obligations.  It  does  not  infringe  the 
constitutional  provision  forbidding  a  city  giving  money 
or  property  to  aid  an  individual,  nor  incur  indebtedness 
except  for  municipal  purposes.*^ 

A  statute  empowering  a  city  to  pay  extra  compensa- 
tion to  officers  of  an  assessment  board  was  held  to  be 
an  appropriation  of  funds  to  individuals  and  therefore, 
against  the  constitution.*^ 

§  2172.    Conditions  precedent  and  procedure.*' 

§  2173.    Necessity  for  first  making  provision  for  payment 
of  debt.** 

40  Hammond  v.  Fulton,  220  N.  *3  Mere  irregularities,  and  viola- 
T.  337,  115  N.  E.  998,  Ann.  Caa.  tion  of  directory  requirement,  as 
19170,  1137,  reversing  163  N.  T.  in  designating  a  pewspaper  in 
S.  51.  which  municipal  publication  should 

41  Be  Christey,  155  N.  Y.  S.  39,  be  made,  do  not  invalidate,  etc. 
92  Misc.  Kep.  1.  Fagen    v.    Hoboken,    84    N.    J.   L. 

Eule  applied  to  reimbursing  a  226,  86  Atl.  1025. 
police  officer  for  expenses  in  de-  44  Southern  Bitulithic  Co.  y.  De- 
fending himself  for  assault  in  using  treville,  156  Ky.  513,  161  S.  W. 
unnecessary  force  in  making  an  560;  Fowler  v.  Oakdale,  158  Ky. 
arrest.  Mollnow  v.  Rafter,  89  N.  603,  166  S.  W.  195,  198;  Enterprise 
T.  Misc.  Eep.  498.  Eeal  Estate  Co.  v.  Charleston,  107 

Reimbursing  officers  for  expenses  S.  C.  492,  96  S.  E.  184. 

sustained  as  constitutional.     Kane  "There   can   be   no    dispute  but 

V.  McClellan,  110  N.  T.  App.  Div.  that  the  municipalities  of  the  state 

4:4.  are    prohibited     from     contracting 

42Wolcott   V.   Wilmington    (Del.  debts    without    having    maie    pro- 

Ch.),  95  Atl.  303,  306,  307.  vision    for    their   payment."     In- 
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§  2175.    Certificate  that  funds  are  applicable  or  indebted- 
ness lawful. 

The  officer  certifies  to  the  fact  respecting  the  sufficiency 
of  available  funds  as  it  exists  when  the  certificate  is 
made.  The  duty  to  certify,  being  expressly  imposed  by 
law,  is  ministerial  and  may  be  compelled  by  mandamus.*' 

§  2176.    Effect  of  unauthorized  debts  or  expenditures. 

One  who  deals  with  a  municipality  is  bound  by  the 
limitations  on  its  powers,*®  and  is  chargeable  with  knowl- 
edge thereof.*' 

The  rules  are  familisLr  that  (1)  when  the  money  of 
a  municipality  has  been  paid  out  on  a  contract  or  for 
an  indebtedness  which  the  municipality  'had  no  authority 
to  make  or  iacur,  it  may  be  recovered,*'  and  that  (2) 
where  public  funds  have  been  unlawfully  diverted  and 
can  be  traced  into  the  property  of  an  iasolvent  estate 
they  may  be  reclaimed  as  a  trust  fund  by  the  munici- 
pality which  is  the  rightful  owner,  before  any  distribu- 
tion is  made  to  the  general  creditors  of  the  insolvent.*^ 

junction  will  lie  to  prevent.     Dun-  47Higginson   v.   Fall   Eiver,   226 

ham  V.  Slidell,  133  La.  .212,  62  So.  Mass.  423,  115  N.  B.  764;  George 

635.  S.   Chatfieia   Co.   v.  Waterbury,   88 

When  the  consent  of  the  lequi-  Conn.    322,    91    Atl.    436. 

site    number    of    electors    is   given  Those   handling  warrants   issued 

provision    shall    be    made    for   the  in    excess    of    the    debt    limit    are 

collection    of   an   annual   tax   suffi-  chargeable    with    constructive    no- 

cient  to  pay   the  interest   on  such  tice  thereof.     Eankin  v.  Chariton, 

indebtedness     annually,      and     to  160  Iowa  265,  141  N.  W.  424. 

create  a  sinking  fund  sufBeient  to  See  §  1166,  ante;   §  1166,  vol.  3, 

discharge      the      principal     within  ante;    §  2239,   post;    §  2239,   vol.   5, 

twenty     years.       Santa     Cruz     v.  ante. 

Wykes,  202  Fed.  357,  364,  120  C.  C.  48  Be   Manistee   Watch    Co.,    197 

A.  485,  affirming  184  Fed.  752.  Fed.    455,    457;    State    ex    rel.    v. 

See   §  2291,  post;    §  2174,  vol.   5,  Seattle,    74    Wash.    438,    133    Pac. 

ante.  1005;    Pacific    County    v.    Willapa 

4S  People  ex  rel.  v.  Prendergast,  Harbor    Pub.    Co.,    88    Wash.    562, 

163  'N.   T.   S.   583,   99   Misc.   Eep.  153  Pac.  360;  Milwaukee  v.  Binner, 

8,  affirmed  163  N.  Y.  S.  1128.  158  Wis.  529,  149  N.  W.  211. 

4fi  New  Butler  v.  Tucker  (Okla.),  49  Re   Manistee   Watch   Co.,    197 

153  Pac.  628.  Fed,  455,  457. 
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Overpayments  are  not  necessarily  illegal  in  the  sense 
that  snch  acts  are  ultra  vires.  Such  amounts  are  not 
always  recoverable  as  wrongful  payments  on  the  theory 
that  municipal  officers  who  pay  out  funds  illegally  are 
personally  liable  with  those  who  receive  the  moneys. 
Such  payments  are  distinguishable  from  those  made 
without  authority  or  in  violation  of  law.^° 

IV.    COLLECTION  AND  DISTRIBUTION  OF  FUNDS. 

§  2178.    Estimates  of  probable  expenditures." 

§  2179.    General  and  special  funds.*" 

All  lawful  obligations  of  a  municipality  are  payable 
from  its  general  funds  unless  the  law  specifically  pro- 
vides otherwise.  Thus  when  a  municipality  is  given 
power  to  purchase  property  for  some  specific  purpose 
it  necessarily  follows  that  the  purchase  price  of  such 
property  becomes  a  charge  upon  the  general  fund,  in 
the  absence  of  some  special  provision  calling  for  p?iy- 
ment  from  some  other  fund.*' 

When  a  municipal  corporation  by  authority  of  law 
creates  a  particular  fund  AVith  reference  to  which  it«  con- 
tracts, any  indebtedness  arising  on  such  contract  is  pay- 
able therefrom  only.  Where,  however,  the  so-called  fund 
is  created  by  the  city  for  its  own  convenience  and  not 
by  direction  of  law,  it  is  not  payable  from  such  specified 
fund,  but  is  a  general  liability,  payable  out  of  the  gen- 
eral funds  of  the  city,  chargeable,  perhaps,  to  a  specified 
account.** 

BOTacoma  v.  Leigh  ton,  88  Wash.  681;   Uhler  v.   Olympia,  87  Wash. 

606,  153  Pac.  363.  1,  152  Pae.  998,  151  Pae.  117. 

61  McEvoy  V.  Baltimore,  125  Md.  Park  fund  exempt  from  city  eon- 
Ill,   94   Atl.    543;    Zittel  v.   Fuhr-  trol.     Baltimore   v.   Williams,   124 
mann,  166  N.  T.  S.  696,  101  Mise.  Md.  502,  92  Atl.  1066. 
Rep.  109;  People  ex  rel.  v.  Nowak,  63  State  ex  rel.  v.  Irwin,  74  Wash. 
163   N.   Y.  S.    374,   379,    99    Misc.  589,  134  Pae.  484. 
Eep.  111.  64  Ott  Hardware  Co.  v.  Holmberg, 

68  Special  fund  for  public  utility.  32  Cal.  App.  229,  162  Pae.  911,  913. 

Washington-Oregon  Oo'rporation  v.  See   §  1950,  vol.   4,  ante. 
Chehalis,   76   Wash.  442,  136   Pae. 
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§  2181.    Custody  of  funds.^s 

A  town  or  city  treasurer  has  only  power  to  endorse 
a  check  made  payable  to  the  municipality  for  deposit 
for  collection  to  the  account  of  the  municipality.  Such 
officer  cannot  endorse  it  for  circulation.''* 

But  it  has  been  held  that,  it  is  within  the  power  of 
such  officer  to  endorse  to  a  bank  at  which  a  note  of  the 
municipality  is  made  payable  a  certified  check  made  pay- 
able to  the  municipality,  in  order  to  provide  the  bank 
with  funds  necessary  to  pay  the  note,  although  such 
officer  ia  executing  the  note  and  in  obtaining  the  check 
involved  acted  fraudulently,  where  the  other  parties  to 
the  transaction  acted  in  good  faith  on  the  supposition 
that  the  treasurer  was  acting  honestly.^' 

§  2182.    Adjustment  of  accounts  with  state  or  county."* 
§  2184.    Transfer  of  moneys  from  one  fund  to  another.*^ 

§  2185.    Payment  of  debts.*" 

Where  the  law  specifically  provides  that  all  demands 
against  the  municipality  shall  be  paid  by  warrants  which 

BSZittel  V.  Buck,   170  N.  Y.  S.  68  Fargo   v.   Cass  County,  35  N. 

806,  183  App.  Div.  448.  D.  372,  160  N.  W.  76. 

Designation  of  depository.    Bab-  69  State  Bank  v.  Miami,  43  Okla. 

cock  V.  Eocky  Ford,  25  Colo.  App.  809,  144  Pac.  597;  Ford  v.  Bayonne, 

312,   137    Pac.    899;    State    ex   rel.  84  N.  J.  Eq.  199,  93  Atl.  591. 

V.  Wilson,  151  Mo.  App.  723,  132  S.  60  Ward    v.    Du    Quoin,    173   111. 

W.  625.  515. 

66  Franklin  Savings  Bank  v.  In-  Expense  of  mayor  in  attending 
temational  Trust  Co.,  215  Mass.  to  legislation  affecting  the  city. 
231,  102  N.  E.  363;  Capital  Savings  Meehan  v.  Parsons,  271  111.  546, 
Bank  &  Trust  Co.  v.  Framingham,  111  N.  E.  529,  reversing  194  111. 
246  Fed.   553,  560,   561.  131. 

67  Brown  V.  First  National  Bank,  Workmen's  Compemsation  Act; 
216  Mass.  298,  103  N.  E.  780,  premiums  due  the  accident  fund 
782,  stating  that  the  validity  of  provided  for  in  the  act  upon  the 
the  endorsement  depends  upon  the  pay  rolls  of  the  various  contractors 
extent  of  the  treasurer's  apparent  performing  public  work  for  the 
authority.  city  between   named  dates,  where 
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shall  specify  the  purpose  for  which  they  are  drawn,  it 
is  illegal  for  the  city  treasurer  to  pay  claims  in  cash; 
nor  under  such  restrictive  law  can  the  city  council  au- 
thorize payment  in  cash  or  ratify  the  wrongful  act  of 
the  treasurer  in  so  doing.*^ 

§  2186.    Effect  of  insufficient  funds.^^ 

Money  raised  and  appropriated  by  a  municipal  cor- 
poration for  a  specific  purpose  is  regarded  as  being  in 
the  treasury  applicable  to  the  payment  of  the  debt  in- 
curred, and  this  is  so,  although  the  money  has  been  di- 
verted to  other  purposes.^' 

If  the  law  does  not  forbid,  a  warrant  may  be  issued 
upon  the  general  fund  for  a  lawful  obligation,  although 
there  is  not  sufficient  money  in  such  fund  to  pay  it.^* 

"The  failure  of  funds  appropriated  will  not  defeat 
an  action  for  an  otherwise  properly  incurred  liability. ' '  ^' 


the  eity  had  retained  from  the 
payments  due  the  contractors  sums 
sufficient  to  satisfy  these  premiums. 
State  ex  rel.  v.  Seattle/  73  Wash. 
396,  132  Pac.  45. 

61  Hillyard  v.  Carabin,  96  Wash. 
366,  165  Pac.  381,  383. 

62  Current  •  revenue  to  pay  obli- 
gations of  a  preceding  year.  State 
Bank  v.  Miami,  43  Okla.  809,  144 
Pac.  597. 

Want  of  funds  as  a  defense  to 
mandamus  to  compel  payment.  Peo- 
ple ex  rel.  v.  Nowak,  163  N.  T.  S. 
374,  379,  99  Misc.  Eep.  111. 

On  application  for  mandamus  to 
compel  payment  of  claims,  absence 
of  funds  in  the  treasury  to  meet 
them  will  not  prevent  the  writ. 
McEvers  v.  Boyle,  25  Cal.  App. 
476,  144  Pac.  308. 

63  American  Metal  Ceiling  Co.  v. 
New  Hyde  Park  Fire  Dist.,  154  N. 
T.  S.  661,  91  Misc.  Eep.  236. 

Money  misapplied  is  viewed  as  in 


the  treasury,  in  determining  ques- 
tion of  limitation  of  indebtedness. 
State  Bank  v.  Miami,  43  Okla.  809, 
144  Pae.  597. 

Merging  funds  set  aside  to  pay 
salaries  and  expenses  of  officers 
with  the  general  funds;  presumed 
pending  litigation  to  have  remained 
as  set  aside,  and  it  is  available 
therefor,  for  this  purpose  when  the 
litigation  is  at  an  end.  Scott  v. 
Boyle,  "25  Cal.  App.  806,  144  Pac. 
308;  McEvers  v.  Boyle,  25  Cal.  App. 
476,  144  Pac.   311. 

64  State  ex  rel.  v.  Irwin,  74  Wash. 
589,  134  Pac.  484. 

66  Special  services  rendered  by 
an  attorney  in  prosecuting  a  case 
in  behalf  of  the  people  of  the  city, 
charging  violation  of  the  criminal 
laws  of  the  state.  Want  of  au- 
thority to  employ  was  urged. 
Mosher  v.  Elmira,  145  N.  Y.  S. 
964,  88  Misc.  Rep.  328. 


§  2188] 
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§  2186a.    Preference  of  municipality. 

A  municipality  having  funds  in  a  bank  which  becomes 
insolvent  is  not  entitled  to  preference  in  the  payment 
of  the  moneys  on  deposit  to  its  credit  at  the  time  the 
bank  was  taken  charge  of  by  a  public  officer  for  the  pur- 
pose of  liquidation.'^ 

V.    APPEOPKIATIONS. 

§  2187.    Definition,  classification  and  power  to  make.''' 

§  2188.    Necessity  for. 

Laws  usually  forbid  the  incurring  of  any  expense  un- 
less an  appropriation  has  been  previously  made  to  cover 
such  expense." 


66  Be  Northern  Bank  of  New 
York,  216  N.  Y.  608,  106  N.  E. 
749,  affirming  148  N.  Y.  S.  70,  163 
App.  Div.  974,  85  Misc.  Eep.  594. 

67  Only  for  public  purposes. 
Duffy  V.  Burrill  (Mass.  1920),  125 
N.  E.  135. 

Board  of  estimate  and  apportion- 
ment under  charter  of  Greater  New 
York  may  refuse  to  make  appro- 
priation for  unnecessary  employees 
and  such  power  is  continuous.  Peo- 
ple ex  rel.  v.  Prendergast,  219  N. 
Y.  252,  114  N.  E.  433,  reversing 
160  N.  Y.  8.  590,  173  App.  Div. 
618. 

Power  to  transfer  any  appropria- 
tion of  board  of  estimate  and  ap- 
portionment under  charter  of  New 
York  City.  People  ex  rel.  v. 
Dooley,  155  N.  Y.  S.  326,  169  App. 
Div.  423. 

Defective  appropriation,  as  fail- 
ure to  make  a  separate,  specific  ap- 
propriation for  outstanding  warrant 
indebtedness.  Standrod  v.  Case,  24 
Idaho  365,  133  Pao.  651. 
8  McQ.— 29 


An  appropriation  to  pay  a  bill 
for  work  set  aside  because  not 
passed  after  an  examination  and 
consideration  by  the  council  of 
what  the  work  was  fairly  worth. 
Armitage  v.  Essex  Const.  Co.,  87 
N.  J.  L.  134,  94  Atl.  51. 

Appropriation,  held  valid  though 
not  based  upon  an  estimate  by  the 
proper  municipal  authorities  where 
afterwards  such  estimate  was 
made.  Bond  v.  Baltimore,  118  Md. 
159,  84  Atl.  258. 

68  It  should  be  made  prior  to 
the  acceptance  of-  bids  and  the 
awarding  of  the  contract  for  work, 
but  not  before  bids  are  submitted. 
If  the  appropriation  is  less  than 
the  lowest  bid,  the  action  on  the 
bids  may  be  delayed  and  an  addi- 
tional appropriation  made.  People 
ex  rel.  v.  Prendergast,  163  N.  Y. 
S.  583,  99  Misc.  Rep.  8,  affirmed 
163  N.  Y.  S.  1128. 

Law  required.  United  States 
Drainage  &  Irrigation  Co.  v.  Med- 
ford,  225  Mass.  467,  114  N.  E.  734; 
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"Without  an  appropriation  there  can  be  no  payment 
of  salaries.  This  is  too  well  settled  to  admit  of  argu- 
ment."«» 

And  many  laws  provide  that  no  expenditures  shall 
be  made  and  no  liability  shall  be  incurred  or  be  binding 
on  -the  city  for  any  purpose  beyond  the  appropriation 
previously  made  therefor.  ,  Such  requirement  is  man- 
datory and  precludes  additional  appropriations.™ 

"Where  the  funds  to  pay  an  obligation  have  been  pro- 
vided, but  diverted  to  other  public  purposes,  it  has  been 
held  that  the  municipality  may  make  a  second  provision 
therefor.''^ 

§  2189.    Annual  appropriations. 

Where  laws  limit  the  time  of  making  the  annual  ap- 
propriation, and  forbid  making  further  appropriations 
during  the  fiscal  year,  any  further  appropriation  than 
the  annual  is  unauthorized  and  void.'''' 


Zittel  V.  Pnhrmann,  166  N.  T.  S. 
696,  101  Misc.  Rep.  109. 

Failure  to  make  an  appropriation 
to  cover  the  expenses  of  an  elec- 
tion for  a  bond  issue,  does  not  in- 
validate the  election  and  bonds. 
Kansas  City  v.  WoerishoefEer,  249 
Mo.  1,  155  S.  W.  779,  784. 

eSThiel  V.  Philadelphia,  245  Pa. 
406,  91  Atl.  490. 

70  Shannon  v.  Cambridge,  231 
Mass.  322,  121  N.  E.  31. 

Expenditures  limited  to  appropri- 
ations. Vermeule  v.  Corning,  174 
N.  Y.  S.  220. 

No  expense  to  be  incurred  ex- 
ceeding the  sums  appropriated. 
Spencer  v.  New  York,  166  N.  Y. 
S.  177,  179  App.  Div.  69. 

Garbage  contract,  held  valid  al- 
though the  first  annual  appropria- 
tion therefor  was  insufficient  for 
the  entire  period  of  ^the  contract. 
Carke  v.  Fall  River,  219  Mass. 
580,  107  N.  E.  419. 


71  State  ex  rel.  v.  Philippi,  80 
W.  Va.  437,  92  S.  E.  725,  disap- 
proving in  part  Welty  v.  County 
Court,  46  W.  Va.  460,  33  S.  E. 
269.  , 

72  People  ex  rel.  v.  Sergei,  269 
111.  619,  110  N.  E.  124,  126. 

Requirement,  held  mandatory  for 
the  protection  of  the  taxpayers. 
People  ex  rel.  v.  Sergei,  269  HI. 
619,  110  N.  E.  124,  126;  People  v. 
Read,  261  111.  502,  104  N.  E.  202. 

Must  be  passed  within  the  first 
quarter  of  the  fiscal  year,  other- 
wise it  is  void.  Midland  Lumber 
Co.  v.  Dallas  City,  276  lU.  172,  114 
N.  E.  580;  People  ex  rel.  v.  Chicago 
&  Alton  R.  Co.,  257  111.  208,  100 
N.  E.  502. 

Expenses  and  salaries  of  assist- 
ants must  be  made  in  the  annual 
budget.  People  ex  rel.  v.  Prender- 
gast,  156  N.  Y.  S.  1098. 


§  2192]  Appropbiations.  7991 

§  2190.    Ordinance,  passage  and  contents.'' 

The  appropriation  ordinance  must  be  definite  and  cer- 
tain in  its  terms  and  amounts.''* 

It  must  specify  the  purpose  or  object  in  each  instance 
for  which  the  appropriation  is  made,  with  the  precise 
sum  for  each.'" 

§  2191.    Effect  of  appropriations. 

An  appropriation  of  public  moneys  for  one  object  can 
be  used  solely  for  that  object.'^ 

The  general  rule  is  that  appropriations  of  municipal 
filnds,  whether  general  or  specific,  for  a  given  object 
or  a  definite  purpose  can  not  be  diverted  to  any  other 
purpose,  ajid  laws  often  expressly  declare  this  rule,  in 
substance,  that  any  appropriation,  reguldr  or  special, 
made  for  any  specific  purpose  shall  not  be  expended  for 
any  other  purpose ;  but  if  so  expended,  it  shall  be  covered 
back  into  the  treasury  thirty  days  after  the  expiration 
of  the  fiscal  year  for  which  made.'' 

The  fact  that  an  appropriation  has  been  made  for 
"current  expenses"  of  a  department,  does  not  authorize 
unwarranted  expenditures,  as  the  expenses  and  fees  of 
an  attorney,  because  clearly  such  expenses  are  limited 
to  lawful  obligations,  and -hence  an  unexpended  balance 
of  such  appropriation  cannot  be  applied  in  whole  or  in 
part  to  demands  which  the  municipality  is  under  no  legal 
liability  to  pay." 
§2192.    Mandamus  to  compel  appropriations." 

73  Midland  Lumber  Co.  v.  Dallas  v.  Gast  Eealty  &  Inv.  Co.,  259  Mo. 
City,  276  111.   172,   114  N.   E.   580.  153,  168  S.  W.  687. 

74  People  V.  Chicago,  B.  &  Q.  E.  77  George  S.  Chatfield  Co.  v.  Wa- 
Co.,  282  111.  206,  118  N.  E.  439.  terbury,  88  Conn.  322,  91  Atl.  486. 

7B  Standrod    v.    Case,    24    Idaho  Appropriation  not  limited  as   to 

365,  133  Pac.  651,  653.  time,   held   available   for  the  year 

76  Appeal  of  Dellaripa,  88  Conn.  following      for      specific      purpose 

565,  92  Atl.  116.  named.       Brownsville     v.     Kinder 

E.  g.  expert  assistance  in  making  (Tex.  Civ.  App.),  204  S.  W.  446. 

up  a  tax  roll,  limited  to  such  work.  78  Higginson  v.  Fall  River,   226 

Milwaukee  v.  Binner,  158  Wis.  529,  Mass.  423,  115  N.  E.  764. 

149  N.  W.  211.  ™  People  ex  rel.  v.  Turnbull,  184 

Excessive  appropriation,  disposal  111.  App.  151. 
of  excess.     Schneider  Granite   Co. 


CHAPTER  40. 


ELECTIONS  AS  TO  INCURRING  OF  INDEBTEDNESS  OR 
ISSUANCE  OF  BONDS. 


§  2194.  Authority  to  hold  elections. 

§  2195.  Necessity  for  election. 

§  2196.  How  question  subpiitted. 

§  2197.  Notice  of  election. 

§  2198.  Form  and  scope  of  question 
or  questions  submitted. 

§  2199.  Conduct  and  time  of  elec- 
tion. 


i  2200. 

i  2201. 
i  2202. 


i  2203. 


Same — counting  the  votes, 
returp  and  record. 

Number  of  votes  necessary. 

Effect  of  irregularities  and 
attack  on  validity  of  elec- 
tion. 

Effect  of  favorable  vote. 


§  2204.  Successive  elections. 


§  2194.    Authority  to  hold  elections.^ 

The  power  of  the  legislature  as  to  elections  is  unlim- 
ited unless  restricted  by  the  constitution.  Hence,  a 
charter  amendments  relating  to  elections  to  incur  in- 
debtedness for  specific  purposes  which  attempts  to  ignore 
the  state  authority  and  assume  sovereign  rights,  of 
course,  is  ultra  vires  and  void.* 

§  2195.    Necessity  for  election. 

Elections  to  incur  indebtedness  or  to  make  expendi- 
tures are  necessary  only  when  so  required  by  the  ap- 
plicable law,  whether  found  in  constitution,  statute  or 
charter.' 


1  Law  applicable  for  bond  issue 
to  be  followed.  Sehuek  v.  Stone 
Harbor  Borough,  87  N.  J.  L.  484, 
95  Atl.  133. 

2  Eiggs  V.  Grants  Pass,  66  Ore. 
266,  134  Pac.  776. 

STwichell  v.  Seattle  (Wash. 
1919),  179  Pac.  127;  State  ex  rel. 
V.  Orear  (Mo.  1919),  210  S.  W. 
392;  O'Connor  v.  Waterford,  156 
N.  Y.  S.  933,  171  App.  Div.  425. 

Election  required  only  where  the 


proposed  indebtedness  is  within 
the  statutory  or  constitutional  pro- 
hibition. Ashland  Waterworks  Co. 
V.  Ashland,  251  Fed.  (C.  C.  A.) 
492,  498,  vacating  230  Fed.  254. 

Question  of  bond  issue  need  not 
be  submitted  to  a  vote  of  the  peo- 
ple unless  the  law  so  requires. 
Bobinson  v.  Goldsboro,  161  N.  C. 
668,  77  S.  E.  948;  Bain  v.  Golds- 
boro, 164  N.  C.  102,  80  8.  E.  256. 
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Consent  of  a  specified  number  of  the  qualified  electors 
of  the  municipality,  expressed  at  an  election  held  for 
the  purpose,  is  frequently  required  to  incur  an  indebted- 
ness,* (except  for  specified  purposes)*  or  to  incur  an 
indebtedness  in  excess  of  the  legal  limit,®  for  examplie, 
in  excess  of  the  revenue  and  income  for  the  year,'  or 
for  authority  to  issue  bonds,*  or  for  authority  to  ac- 


*  Walters  v.  Orth  (Okla.),  158 
Pae.  352;  McClintock  v.  Great 
Falls,  53  Mont.  221,  163  Pae.  99. 

To  create  a  debt  authorized  by 
constitution  only  on  vote  of  people. 
Sanders  v.  Gainesville,  141  6a.  441, 
81  S.  E.  215. 

A  demand  note  given  by  the  mu- 
nicipality to  cover  costs  of  lighting 
secured  by  the  city,  held  not  in 
violation  of  the  constitution. 
Hogansville  v.  Planters'  Bank,  147 
Ga.  346,  94  S.  E.  310. 

B  Eenfroe  v.  Atlanta,  140  Ga.  81, 
78  S.  E.  449,  45  L.  K.  A.  (N.  S.) 
1173. 

Contract  where  prohibited  except 
for  necessary  expenses,  unless 
by  vote,  etc.,  held  public  school 
building  is  not  a  necessary  ex- 
pense. Stephens  Co.  v.  Charlotte, 
172  N.  C.  564,  90  S.  E.  588. 

6  Southern  Bitulithic  Co.  v.  De- 
treville,  166  Ky.  513,  161  S.  W. 
560. 

7  Santa  Cruz  v.  "Wykes,  202  Fed. 
357,  120  C.  C.  A.  485,  affirming 
184  Fed.  752;  Marion  v.  Haynes, 
157  Ky.  687,  164  S.  W.  79;  Flan- 
ders V.  Board  of  Trustees,  etc.,  170 
Ky.  627,  186  S.  W.  506;  Schuster 
V.  Oakdale  (Ky.),  203  S.  W.  715; 
State  ex  rel.  v.  Gordon  251  Mo. 
303,  158  8.  W.  683. 

A  law  providing  that  the  in- 
debtedness shall  not  exceed  in  any 
one  year  the  income  and  revenue 
provided  for  such  year  without  an 


affirmative  vote  of  two-thirds  of 
the  qualified  electors,  held  not  ap- 
plicable to  expense  of  publication 
of  a  freeholder's  charter.  Arthur 
V.  Petaluma,  27  Cal.  App.  782,  151 
Pae.  183,  186. 

8  California.  Inglewood  v.  Kew, 
21  Cal.  App.  611,  132  Pae.  780; 
Hartigan  v.  Los  Angeles,  170  Cal. 
313,  149  Pae.  590;  Oxnard  v.  Bel- 
lah,  21  Cal.  App.  33,  130  Pae.  701. 

Colorado.  Loveland  v.  Western 
Light  &  Power  Co.  (Colo.),  173 
Pae.  717. 

Georgia.  Shinall  v.  CartersvUle, 
144  Ga.  219,  87  S.  E.  '290;  Graoen 
V.  Savannah,  142  Ga.  141,  82  S.  E. 
453;  Sewell  v.  Tallapoosa,  145  Ga. 
19,  88  S.  B.  577. 

Illinois.  People  ex  rel.  y.  Sand- 
berg  Co.,  282  111.  245,  118  N.  B. 
469. 

Kansas.  Humphreys  v.  Pratt 
Board  of  Comrs.,  93  Kan.  413,  144 
Pae.  197;  State  ex  rel.  v.  Fran- 
cisco, 98  Kan.  808,  160  Pae.  217. 

Kentucky.  Ex  parte  Covington, 
160  Ky.  146,  169  S.  W.  718;  Barry 
v.  New  Haven,  162  Ky.  60,  171 
S.  W.  1012. 

Louisiana.  Henderson  v.  Shreve- 
port,  137  La.  667,  69  So.  88. 

Mississippi.  Sick  v.  Bay  St. 
Louis,  113  Miss.  175,  74  So.  272. 

Missouri,  Bauch  v.  Cabool,  165 
Mo.  App.  486,  148  S.  W.  1003. 

North  Carolina.  Bramham  v. 
Durham,   171   N.   C.   196,  88   S.  E. 
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quire  a  public  utility,  as  a  water,^  or  telephone  system.^' 
Many  local  laws  exact  the  consent  of  the  electors  for 
other  purposes. 

§  2196.    How  question  subroitted." 

The  procedure  laid  down  in  the  controlling  law  must 
be  followed,  in  substance  at  least,  to  validate  the  elec- 
tion and  the  action  to  be  taken  thereunder. ^^ 

Thus  where  the  law  contemplates  that  it  can  be  initi- 
ated by  ordinance  pr  resolution  only,  passed  by  the  leg- 
islative body  in  due  form,  such  step  cannot  be  disre- 
garded,^' 

lOSpangler  v.  Mitchell,  35  S.  D. 
335,  152  N.  W.  339. 

11  Oxnard  v.  Bellah,  21  Cal.  App. 
33,  130  Pac.  701. 

Bond  issue.  Enterprise  Eeal 
Estate  Co.  v.  Charleston,  107  S.  C. 
492,  93  S.  E.  184. 

12  Lanigan  v.  Gallup,  17  N.  M. 
627,  131  Pae.  997. 

13  Either  by  resolution  or  ordi- 
nance. Kerlin  v.  Bevils  Lake,  25 
N.  D.  207,  141  N.  W.  756. 

May  be  by  order  of  board;  or- 
dinance is  not  always ,  necessary. 
State  ex  rel.  v.  Hackman,  277  Mo. 
56,  202  S.  W.  7. 

By  ordinance;  sufficient  if  it  ob- 
serveis  the  requirements  'Of  the 
applicable  law.  Humphrey  v. 
Pratt  Board  of  Comrs.,  93  Kan. 
413,  144  Pac.  197. 

An  ordinance  to  authorize  a  bond 
issue  for  specified  purpose  is  re- 
quired to  be  filfed  for  public  in- 
spection before  its  final  passage. 
O'Bierne  v.  Elgin,  187  111.  App. 
581. 

Ordinance  provided:  First  sec- 
tion expressed  in  proper  language 
the  desire  of  the  corporate  au- 
thorities that  the  indebtedness 
should  be  increased,  and  the  sec- 


347;  Burwell  v.  Lillington,  171  N. 
C.  94,  87  S.  E.  970;  Briggs  v. 
Ealeigh,  166  N.  C.  149,  81  S.  E. 
1084. 

New  Jersey.  Schuck  v.  Stone 
Harbor  Borough,  87  N.  J.  L.  484, 
95  Atl.  133. 

New  York.  Flood  Abatement 
Com.  V.  Merritt,  158  N.  Y.  S.  289, 
94  Misc.  Rep.  388. 

South  Carolina.  Herbert  v. 
Griffith,  99  S.  0.  1,  82  S.  E.  986; 
Connolly  v.  Beason,  100  S.  C.  71, 
84  S.  E.  297. 

South  Dakota.  Spangler  v. 
Mitchell,  35  S.  D.  335,  152  N.  W. 
339. 

Texas.  Cohen  v.  Houston  (Tex. 
Civ.  App.),  176  S.  W.  809. 

Washington.  Sehooley  v.  Che- 
halis,  84  Wash.  667,  147  Pae.  410; 
Washington-Oregon  Corporation  v. 
Chehalis,  76  Wash.  442,  136  Pac. 
681;  Chandler  v.  Seattle,  SO  Wash. 
154,  141  Pac.  331. 

Wisconsin.  Janes  v.  Racine,  155 
Wis.  1,  143  N.  W.  707. 

United  States.  Wheeler  v.  Den- 
ver, 231  Fed.  8,  145  0.  C.  A.  196. 

9  Enterprise  Eeal  Estate  Co.  v. 
Charleston,  107  S.  C.  492,  93  S.  E. 
184. 
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§  2197.    Notice  of  election." 

The  provisions  as  to  notice  are  usually  regarded  as 
mandatory  and  must  be  substantially  complied  with; 
they  cannot  be  ignored.^* 

The  notice  in  its  recitals  should  observe  the  manda- 
tory legal  provisions,  otherwise  the  election  and  the  ac- 
tion authorized  thereby  will  be  void.^® 


ond  provided  that  a  special  elec- 
tion should  be  held  for  the  pur- 
pose of  submitting  to  the  electors 
the  question  of  whether  or  not  the 
indebtedness  should  be  increased, 
and  for  due  legal  notice  of  the 
election.  This  was  sustained. 
Egan   V.    ClaysvUle,    239   Pa.    259, 

86  Atl.  860;  Storch  v.  Lansdowne 
Borough,  239  Pa.  306,  86  Atl.  861. 

Where  the  determination  of  the 
desire,  ability  or  necessity  of  in- 
curring a  bonded  debt  by  a  mu- 
nicipality should  be  initiated  by 
resolution  or  ordinance,  all  the 
authorities  concur  that  when  a 
statute  delegates  to  a  municipal 
corporation  the  power  to  issue 
bonds  in  a  prescribed  way,  if  the 
municipality  should  desire  to  is- 
sue bonds,  such  municipal  action 
is  required.  The  municipality 
must  act  in  the  manner  prescribed 
by  its  charter.  An  election  should 
be  held  in  the  mode  prescribed 
by  law  for  the  calling  of  it,  and 
when  the  law  contemplates  that 
it  can  only  be  initiated  by  ordi- 
nance or  resolution,  the  election 
will  not  be  valid  unless  the  statu- 
tory requirements  are  followed. 
Shinall  v.  Cartersville,  144  Ga.  219, 

87  S.  E.  290. 

14  Colorado.  Loveland  v.  West- 
ern Light  &  Power  Co.  (Colo.), 
173  Pac.  717. 

Horida.  Miami  v.  Eomfh,  66 
ria.  280,  63  So.  440. 


Georgia.  Sewell  v.  Tallapoosa, 
145  Ga.  19,  88  S.  E.  577. 

Kentucky.  Kimbley  v.  Ownes- 
boro,  175  Ky.  532,  195  S.  W.  1087. 

Kansas.  Perry  v.  Davis,  97 
Kan.   369,  154  Pae.   1127. 

Kentucky.  Ex  parte  Covington, 
160  Ky.  146,  169  S.  W.  718. 

Louisiana.  Helton  v.  Martin, 
141  La.  835,  75  So.  740;  Hender- 
son V.  Shreveport,  137  La.  667, 
69   So.  88. 

Missouri.  Bauch  v.  Cabool,  165 
Mo.  App.  486,  148  S.  W.  1003. 

Minnesota.  Bakus  v.  Virginia, 
123  Minn.  48,  142  N.  W.  1042. 

New  York.  Ee  Common  Coun- 
cil, Lackawanna,  143  N.  Y.  S.  198, 
158  App.  Div.  263. 

North  Dakota.  Kerlin  v.  Devils 
Lake,  25  N.  D.  207,  141  N.  W.  756. 

N.  Carolina.  Brigga  v.  Ealeigh, 
166  N.  C.  149,  81  S.  E.  1084. 

Ohio.  Cincinnati  v.  Puchta,  94 
Ohio  St.  431,  115  N.  E.  278. 

Pennsylvania.  Graham  v.  Leb- 
anon, 240  Pa.  337,  87  Atl.  567. 

Texas.  Hunter  v.  Eice  (Tex. 
Civ.  App.),  190  S.  W.  840. 

Wyoming.  Tirst  National  Bank 
V.  Laramie,  25  Wyo.  268,  168  Pac. 
728. 

16  Hatfield  v.  Covington,  177  Ky. 
124,  197   S.  W.  535,  537. 

16  Bozeman  v.  Sweet,  C.  F.  &  Co., 
246  Fed.   (C.  C.  A.)   370. 

A  statute  requiring  the  public 
notice    by    advertisement    of    the 
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.  However,  a  compliance  -witli  the  spirit  and  purpose  of 
the  law  in  such  manner  as  to  afford  the  public  an  op- 
portunity to  know  when  and  where  the  election  was  to 
be  held  and  the  object  of  the  same  is  all  that  is  neces- 
sary.^' 

§2198.    Form  and  scope  of  question  or  questions  sub- 
mitted." 

When  the  election  is  to  create  an  indebtedness,  the  call 
therefore  must  recite  the  objects  and  purposes,  (if  more 
than  one)  for  which  the  indebtedness  is  proposed  to  be 
incurred,  and  the  terms  thereof  must  be  clearly  stated.^' 

And  if  the  proposition  is  a  bond  issue,  the  amount 
of  the  bonds  desired  to  be  issued  must  be  given.^" 


election  that  the  "amount  of  the 
existing  debt"  of  the  municipal- 
ity be  contained  therein  is  man- 
datory and  failure  to  comply  there- 
with invalidates  the  assessment. 
"This  wise  provision  is  to  enable 
the  elector  to  act  not  only  intel- 
ligently, but  prudently,  in  casting 
his  ballot  for  or  against  a  pro- 
posed increase  of  the  indebtedness 
of  his  municipality,  and  it  is  man- 
datory upon  the  public  authority." 
McGuire  v.  Philadelphia,  245  Pa. 
307,  91  Atl.  628. 

Notice  inust  specify  the  kind  of 
bonds,  to  be  issued.  Bonds  with 
terms  differing  from  those  speci- 
fied in  the  notice  cannot  be  issued. 
Amarillo  v.  W.  L.  Slayton  &  Co. 
(Tex.  Civ.  App.  1919),  208  S.  W. 
967,  970. 

17  State  ex  rel.  v.  Hackman,  277 
Mo.  56,  202  S.  W.  7,  13,  approving 
Leach  v.  McDonald,  231  Mo.  586, 
132  S.  W.  1075. 

The  words  of  the  notice  of  the 
election  are  to  be  understood  by 
the  voters  in  their  popular,  nat- 
ural and  ordinary  meaning.     Baft 


V.   Philadelphia,   256   Pa.    312,   100 
Atl.  815,  817. 

The  law  required  the  notice  to 
be  published  at  least  once  a  week 
for  four  consecutive  weeks  imme- 
diately prior  to  the  election.  A 
notice  so  published,  the  last  in- 
sertion being  thirteen  days  before 
the  election  was  adjudged  a  suffi- 
cient compliance.  Albuquerque  v. 
Water  Supply  Co.,  24  N.  M.  368, 
174  Pae.  217,  221. 

18  Wheeler  v.  Denver,  231  Fed. 
8,  145  C.  C.  A.  196;  Helton  v.  Mar- 
tin, 141  La.  835,  75  So.  740;  Hen- 
derson V.  Shreveport,  137  La.  667, 
69  So.  88;  Schooley  v.  Chehalis,  84 
Wash.  667,  147  Pac.  410. 

19  State  V.  Clausen,  87  Wash. 
Ill,  151  Pae.  251,  following  Han- 
sard V.  Green,  54  Wash.  161,  103 
Pae.  20,  24  L.  E.  A.  (N.  S.)  1273, 
132  Am.  St.  Eep.  1107,  holding 
void  an  ordinance  submitted  which 
did  not  specify  the  plan  of  pay- 
ment for  the  proposed  improve- 
ment. 

20  First  National  Bank  v.  Lara- 
mie,  25   Wyo.    268,   168   P,ae.   728. 


§  2198]         Election  :  Submitting  Questions. 
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Propositions  for  incurring  indebtedness  for  more  than 
one  object  or  purpose,  it  is  generally  held,  may  be  sub- 
mitted at  the  same  election.^^ 

Thus  an  election  on  the  question  6f  purchase  of  a 
waterworks  plant  and  an  election  on  the  question  of  a 
bond  issue  to  pay  the  purchase  price  may  be  held  con- 
temporaneously.^'' ^ 

In  such  case,  however,  there  must  be  a  separate  prop- 
osition on  the  ballot  for  each  distinct,  unrelated  and 
independent  object  or  purpose  for  which  indebtedness 
is  contemplated,  showing  separately  the  amount  desired 
for  each,  so  that  the  elector  may  freely  express  his  choice 
on  each  without  thereby  affecting  the  other.*^ 


Bond  issue.  Beers  v.  Watertown 
(S.  D.  1920),  177  N.  W.  502. 

21  Section  2198,  vol.  5,  ante. 

22  Enterprise  Real  Estate  Co.  v. 
Charleston,  107  S.  C.  492,  93  S. 
E.  184,  reaffirming  Paris  v.  Green- 
ville,  105  S.  C.  180,  89  S.  B.  669. 

Dual  questions.  Kerlin  v.  Devils 
Lake,  25  N.  D.  207,  141  N.  W.  756. 

Question  of  bond  issue  to  con- 
struct a  waterworks  plant,  and  an 
electric  light  plant  must  be  sub- 
mitted separately,  otherwise  elec- 
tion void.  State  ex  rel.  v.  Bras- 
ington,  93  S.  C.  447,  76  S.  E.  1086. 

The  ordinance  followed  the 
wording  of  the  statute  and  pro- 
vided for  the  issue  of  a  specified 
amount  of  negotiable  bonds  of  the 
municipality  "for  the  purpose  of 
securing  funds  for  the  construc- 
tion or  purchase  of  a  system  for 
supplying  water  to  the  city  of  Al- 
buquerque and  its  inhabitants. ' ' 
It  provided  that  ballots_  cast  at 
the  election  should  have  printed 
thereon  the  words,  "for  water- 
works bond  issue,"  and  "against 
waterworks  bond  issue. ' '  Although 
the  provisions  followed  the  ■word- 


ing of  the  statute,  the  question 
was  raised  as  to  whether  or  not 
it  is  legal  to  submit  upon  a  single 
ballot  the  question  of  issuing  bonds 
for  the  construction  or  purchase 
of  a  system  for  supplying  water, 
that  is,  whether  it  is  submitting 
a  double  proposition.  Authorities 
hold  that  a  submission  of  the 
proposition  to  issue  bonds  for  the 
purchase  or  erection  of  a  plant 
is  a  joint  proposition.  "The 
weight  of  authority,  however,  is 
to  the  effect  that  such  a  proposi- 
tion is  to  be  considered,  in  sub- 
stance as  a  proposition  to  acquire 
a  waterworks  system  or  other  im- 
provement either  by  purchase  or 
construction,  and  that  such  sub- 
mission is  not  invalid  as  submit- 
ting either  a  double  or  alternative 
question."  Albuquerque  v.  Water 
Supply  Co.,  24  N.  M.  368,  174  Pac. 
217,  220,  distinguishing  Lanigan  v. 
Gallup,  17  N.  M.  627,  131  Pac.  997. 

23  Hartigan  v.  Los  Angeles,  170 
Cal.  313,  149  Pao.  590,  relying  on 
Clark  V.  Los  Angeles,  160  Cal.  321, 
116  Pao.  966. 

Two   separate   propositions   can- 
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§  2199.    Conduct  and  time  of  election.''* 

If  the  particular  law  by  virtue  of  which  the  special 
election  is  held  prescribes  no  method  for  conducting  it 
the  general  election  laws  are  applicable.^* 

Where  the  general  statutes  confer  authority  upon  a 
municipality  to  specify  the  manner  of  voting  upon  propo- 
sitions for  bond  issues  an  ordinance  regulating  such 
matter  has  the  force  and  effect  of  a  statute  and  manda- 
tory directions  therein  provided  cannot  be  disregarded.'^^ 

Substantial  conformity  to  the  legal  requirements  as 
to  the  manner  of  conducting  the  election,  including  the 
form  of  ballot/''  will  be  sufficient.  Where  the  constitu- 
tion prescribes  the  form  of  ballot  the  language  should 
not  be  given  a  technical  construction  like  a  common  law 
instrument  or  a  statute.'^' 

§  2200.    Same — counting  the  votes,  return  and  record.*' 


not  be  submitted  jointly.  Provi- 
sion permitting  indebtedness,  on 
favorable  vote  of  electors,  "for 
the  purpose  of  building  a  court- 
house, jail,  poorhouse,  county  sani- 
tarium or  other  county  buildings," 
held  not  authority  to  submit  the 
proposition  to  construct  two  court- 
houses. State  ex  rel.  v.  Gordon, 
268  Mo.  321,  188  S.  W.  88. 

24  State  ex  rel.  v.  Francisco,  98 
Kan.  808,  160  Pae.  217;  State  ex 
rel.  V.  Haetman,  274  Mo.  551,  203 
S.  W.  960;  Harrell  v.  Whigham, 
141  Ga.  322,  80  S.  E.  1010;  Hardee 
V.  Henderson,  170  N.  C.  572,  87 
S.   B.   498. 

26  Schuck  V.  Stone  Harbor  Bor- 
ough, 87  N.  J.  L.  484,  95  Atl.  133. 

Where  question  is  submitted  at 
an  annual  election,  the  law  gov- 
erning such  elections  applies. 
D'Espard.  v.  Essex  Fels  Borough, 
84  N.  J.  L.  181,  86  Atl.  172. 

26lnglewood  v.  Kew,  21  Cal. 
App.  611,  132  Pac.  780. 


27  Form  of  ballot,  held  insuffi- 
cient. O'Bieme  v.  Elgin,  187  111. 
App.  581. 

Ba,llot,  whether  indefinite.  Ker- 
lin  V.  Devils  Lake,  25  N.  D.  207, 
141  N.  W.  756. 

Specification  in  ballot  as  to 
amount.  Ee  Common  Council, 
Lackawanna,  143  N.  Y.  S.  198,  158 
App.  Div.  263i 

Separate  ballots,  instead  of  a 
blanket  ballot,  held  might  be  used 
at  an  election  for  bond  issue. 
Schuck  V.  Stone  Harbor  Borough, 
87  N.  J.  L.  484,  95  Atl.  133. 

Ballots,  marking,  stamping,  etc. 
Ingiewood  v.  Kew,  21  Cal.  App. 
611,  132  Pac.  780. 

28  Realty  In  v.  Co.  v.  Mobile,  181 
Ala.  184,  61  So.  248. 

29  California.  Ingiewood  v.  Kew, 
21  Cal.  App.  611,  132  Pae.  780. 

Florida.  Lasseter  v.  Hallowes, 
67  Fla.  240,  64  So.  847. 

Georgia.  Sewell  v.  Tallapoosa, 
145  Ga.  19,  88  S.  E.  577. 


§  2201]      Election  :  Counting  Votes  :  Ebsult.  7999 

§  2201.    Number  of  votes  necessary. 

As  to  the  number  of  votes  required  to  carry  a  propo- 
sition, the  proper  construction  of  the  language  of  the 
applicable  law  is  controlling.^" 

Laws  requiring  a  majority  or  a  two-thirds,  three- 
fourths,  or  three-fifths,  vote,  usually  are  construed  to 
mean  the  requisite  proportion  of  those  voting  at  the 
election  or  on  the  proposition  involved,  and  not  of  all 
the  qualified  electors  of  the  municipality.'^ 

In  ascertaining  the  total  vote  cast  at  the  election  or 
on  the  proposition  in  question,  to  determine  the  requisite 
proportion,  whether  blank,  unintelligible,  illegal  or  re- 
jected ballots  should  be  counted,  decisions  are  not  always 
clear,  and  some  conflict  apparently  exists,  but  aside  from 
constructions  resulting  from  the  phraseology  of  partic- 
ular laws,  the  salutary  rule  supported  by  the  best  con- 
sidered judicial  judgments  is  that  only  those  ballots  en- 
titled by  law  to  be  counted  should  be  considered,  and 
hence,  all  blank,  unintelligible,  illegal  or  lawfully  rejected 

Kentucky.     Barry  v.  New  Haven,  have  been  required  to  indicate  by 

162  Ky.  60,   171  S.  W.   1012.  statutory    enactment    some    means 

North  Dakota.     Kerlin  v.  Devils  of  ascertaining  the   entire  number 

Lake,    25    N.    D.    207,    141    N.    W.  of  legal   voters   in   the   municipal- 

756.  ity.     Fowler  v.   Oakdale,   158  Ky. 

Pennsylvania.     Knight    v.     Con-  ,603,  166  S.  W.  195,  197,  following 

dersport  Borough,  246  Pa.  284,  92  Bender  v.  Louisville,  142  Ky.  409, 

Atl.  299.  134  S.  W.  458,  52  L.  E.  A.  (N.  S.) 

30  See  §419,  ante;   §419,  vol.  2,  530. 

ante.  Two-thirds    of    the    legal   voters 

31  State  ex  rel.  v.  Orear,  277  of  a  city  required,  and  not  merely 
Mo.  303,  811  to  313,  210  S.  W.  392;  two-thirds  of  those  voting  at  the 
Marion    v.   Haynes,    157   Ky.   687,  election.    Bauch  v.  Cabool,  165  Mo. 

164  S.   W.    79;    Bauch   v.    Cabool,      App.  486,  501,  148  S.  W.  1003. 

165  Mo.  App.  486,  148  S.  W.  1003;  In  vote  on  question  of  bond 
Spangler  v.  Mitchell,  35  S.  D.  335,  issue  where  no  proof  to  the  con- 
343    152  N.  W.  339.                                trary  is  presented  the  presumption 

The  assent  of  two-thirds  of  the  arises    that     all    qualified     voters 

electors   whose   votes   are   cast    on  voted   thereat.     The    election   also 

the   question   of  incurring  the  in-  was  intended  to  incur  an  indebted- 

debtedness  is  all  that  is  necessary,  ness.     Bauch   v.    Cabool,   165    Mo. 

otherwise     the     legislature    would  App.  486,  148  S.  W.  1003. 
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ballots  should  be  disregarded.  In  brief,  only  legal  votes, 
votes  of  qualified  electors  cast  in  manner  and  form  as 
provided,  should  be  counted.''^ 

The  proposition  that  illegal  votes  can  be  counted  in 
estimating  the  requisite  majority,  and  put  out  of  view 
for  all  other  purposes,  does  not  appear  sound.  That 
votes  can  be  counted  for  one  purpose  and  rejected  for 
all  others  is  an  acceptance  of  a  principle  in  part  only. 
The  true  doctrine  is  that  a  principle  once  accepted  must 
be  accepted  in  its  entirety,  and  permitted  to,  work  out 
its  own  legitimate  results. 

§  2202.    Effect  of  irregularities  and  attack  on  validity  of 
election. 

In  the  absence  of  fraud,  or  attempt  to  mislead  the 
voters,  or  express  declaration  in  the  law  to  the  contrary, 
mere  irregularities,  which  do  not  prevent  a  fuU  and  free 
expression  of  opinion  of  the  wiU  of  the  electors,  and 
change  the  result  wiH  not  invalidate  the  election.'' 
'  But  a  disregard  of  mandatory  requirements,  or  matters 

32  state    ex   rel.    v.    Clausen,   72  the    election    in    order    that    the 

Wash.   409,   130  Pao.  479    (review-  proposition       should       carry,       it 

ing     many     decisions);     Bott     v.  would     be     necessary     to     reckon 

Wurts,   62   N.   J.   L.    107,  40   Atl.  with     his     vote.      But     if     it    is 

740;   Wightman   v.  Tecnmseh,  157  necessary   to   have   a   majority  of 

Mich.   326,   122   N.   W.    122;    Mur-  those   voting   at    such    an   election 

dock   V.    Strange,    99    Md.    89,    57  upon  the  question,  his  vote  would 

Atl.  628,  3  Ann.  Cas.  66.  not  be  reckoned  with,  for  he  did 

"If  it  is  impossible  to  deter-  not  vote  upon  the  question." 
mine  the  answer  of  an  elector  to  Wellsville  v.  Connor,  91  Ohio  St. 
a  question  submitted  to  the  elee-  28,  109  N.  E.  526. 
tiou  his  ballot  should  not  be  Women  voters  not  counted  un- 
counted upon  that  qaestion.  A  der  particular  law  in  ascertaining 
ballot  is  merely  the  instrument  by  the  votes  to  be  counted  to  deter- 
which  a  voter  expresses  his  choice  mine  whether  the  proposition  ear- 
between  candidates  or  a  question;  ried  by  the  prescribed  vote.  "The 
and  where  the  voter  expresses  no  comparison  should  be  made  by 
choice  he  has  not  voted  for  either  measuring  male  votes  with  male 
candidate,  nor  on  the  question.  If  votes."  Sears  v.  Maquoketa,  183 
upon  any  proposition  the  law  la.  1104,  166  N.  W.  700. 
requires  that  there  shall  be  a  33  Effect  of  irregularities.  Ee 
majority    of    the    votes    cast    at  Common  Council,  Lackawanna,  143 
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of  substance,  will  vitiate  the  election  and  preclude  valid 
contemplated  action  thereunder.'* 


N.  Y.  S.  198,  158  App.  Div.  263; 
Kerlin  v.  Devils  Lake,  25  N.  D. 
207,  141  N.  W.  756. 

Irregularities  in  election  not  af- 
fecting the  result  will  not  invali- 
date. Howard  v.  Luke,  18  Ariz. 
563,  164  Pac.  439,  citing  §  2202, 
vol.  5,  ante;  Barry  v.  New  Haven, 
162  Ky.  60,  171  S.  W.  1012. 

Slight  irregularities  will  not  be 
permitted  to  frustrate  the  fairly 
expressed  will  of  the  voters.  Ba- 
kus  V.  Virginia,  123  Minn.  48,  142 
N.  W.  1042,  1044. 

Certain  irregularities  under  char- 
ter whose  provisions  were  not 
clearly  disregarded;  the  election 
sustained.  Wheeler  v.  Denver,  231 
Fed.  8,  145  C.  C.  A.  196. 

Tailure  to  keep  open  registered 
books  as  required,  held  did  not 
invalidate  the  election.  Hardee  v. 
Henderson,  170  N.  C.  572,  87  S.  E. 
498. 

Irregularities,  although  prevent- 
ing votes,  which  would  not  change 
the  result  may  be  disregarded, 
since  an  election  will  not  be  set  - 
aside  for  irregularities  unless  they 
affect  the  result.  Loveland  v. 
Western  Light  &  Power  Co. 
(Colo.),  173  Pac.  717. 

The  receiving  of  illegal  or  im- 
proper votes  will  not  alone  vitiate 
an  election.  It  must  be  shown 
affirmatively  in  order  to  overturn 
the  declared  Result  that  the  wrong- 
ful action  Changed  it.  Sargent  v. 
Sante  Fe,  24  N.  M.  411,  174  Pae. 
424. 

Irregularity  in  the  form  of  the 
published  notice  which  is  not  se- 
rious will  not  invalidate  the  elec- 


tion or  the  bonds  authorized  to  be 
issued  thereat.  Perry  v.  Davis,  97 
Kan.  369,  154  Pac.  1127. 

Mere  irregularity  in  connection 
with  an  election  in  the  case  of 
the  notice  will  not  of  itself  in- 
validate an  election,  but  it  must 
further  be  shown  that  if  the  stat- 
ute had  been  strictly  complied 
with  the  result  would  have  been 
different.  Albuquerque  v.  Water 
Supply  Co.,  24  N.  M.  368,  174  Pae. 
217,  221. 

Irregularities  as  to  form  of  bal- 
lot, in  the  absence  of  fraud,  or 
attempt  to  mislead  the  voters,  etc., 
will  be  disregarded.  Seyboldt  v. 
Mt.  Bainer,  130  Md.  69,  99  Atl. 
960. 

"Mere  irregularity  in  the  form 
of  a  ballot  or  in  the  ordinance 
calling  the  election  that  do  not 
prevent  a  fuU  and  free  expression 
of  the  will  of  the  electors  are  im- 
material and  will  not  vitiate  the 
election."  State  v.  Andresen,  75 
Or.^  509,  518,  147  Pac.  526,  529, 
citing  §  2202,  vol.  5,  ante. 

In  the  absence  of  such  legal  re- 
quirement, an  ordinance  providing 
for  an  election  to  vote  on  a  bond 
issue  for  public  improvements  is 
not  void  because  it  fails  to  carry 
an  appropriation  to  pay  the  ex- 
penses of  the  election.  Kansas 
City  V.  Woerishoeffer,  249  Mo.  1, 
27,  28,  155  S.  W.  779. 

Injunction  to  enjoin  issuance  of 
bonds,  burden  on  plaintiff  to  estab- 
lish invalidity  of  election.  Bauch 
V.  Cabool,  165  Mo.  App.  486,  148 
S.  W.  1003.    ' 

84 Disregarding  a  matter  of  sub-' 
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"Authority  to  create  an  indebtedness  and  to  issue 
bonds  is  derived  solely  from  the  statute.  The  proceed- 
ings being  wholly  statutory,  there  must  be  a  fuU  com- 
pliance with  the  essential  requirements;  otherwise  the 
bonds  canaot  become  an  enforceable  obligation  against 
the  city.  "55 

If  the  indebtedness  to  be  incurred  exceeds  the  consti- 
tutional limit,  it  cannot  be  sanctioned  by  a  vote  of  the 
electors.^^ 

Statutory  proceedings  to  validate  elections  are  often 
provided.*'' 

§  2203.    Effect  of  favorable  vote.»» 


stance  in  holding  an  election  will 
result  in  rendering  the  election 
void.  O'Bierne  v.  Elgin,  187  111. 
App.  581.  r- 

An  election  held  within  a  shorter 
time  after  the  passage  of  the  or- 
dinance authorizing  it  than  allowed 
by  law  is  invalid.  Shinall  v.  Car- 
tersville,  144  Ga.  219,  87  S.  E.  290. 

36  State  V.  Clausen,  87  Wash.  Ill, 
151  Pac.  251. 

Validity  as  to  time  of  payment 
of  bonds.  Minden-Edison  Light  & 
Power  Co.  v.  Minden,  94  Neb.  161, 
142  N.  W.  673. 

36  Schooley  v.  Chehalis,  84  Wash. 
667,  147  Pac.  410. 

37Harrell  v.  Whigham,  141  Ga. 
322,  80  S.  E.  1010. 

Legislative  act  may  validate  by 
retroactive  act,  if  not  forbidden 
by  the  constitution,  or  if  it  does 
not  impair  the  obligation  of  con- 
tracts or  destroy  vested  rights. 
Swartz  V.  Carlisle  Borough,  237 
Pa.  473,  85  Atl.  847,  with  dis- 
senting opinions. 

In  Pennsylvania,  when  a  ballot 
is  not  lacking  in  any  matter  essen- 
tial to  a  free  expression  in  statu- 


tory form  of  the  will  of  the  voter, 
in  the  absence  of  fraud,  the  stat- 
ute provides  a  complete  remedy  by 
application  to  the  court;  denying 
that  the  election  should  be  set 
aside  in  equity  after  it  has  oc- 
curred. Knight  V.  Coudersport 
Borough,  246  Pa.  284,  92  Atl.  299. 

38  Barry  v.  New  Haven,  162  Ky. 
60,  171  S.  W.  1012;  Lepley  v.  Ft. 
Benton,  51  Mont.  551,  154  Pac. 
710;  State  v.  Andresen,  75  Or.  509, 
518,  147  Pae.  526,  529,  citing 
§  2203,  vol.  5,  ante. 

On  favorable  vote  an  ordinance 
is  passed  providing  for  the  mode 
of  creating  the  indebtedness,  etc. 
Barry  v.  New  Haven,  162  Ky.  60, 
171  S.  W.  1012. 

Where  a  proposition  is  favorably 
voted  on  by  the  electors,  as  to 
construct  a  city  hall,  expenses  in- 
cident to  the  general  plan,  as  the 
erection  of  cells  in  a  police  court, 
may  be  paid  out  of  the  money  ap- 
propriated in  accordance  with  the 
vote  of  the  people  on  the  bond 
issue.  Champion  Iron  Co.  v.  South 
Omaha,  93  Neb.  56,  139  N.  W.  848. 
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§  2204.    Successive  elections. 

When  a  proposition  is  submitted  and  rejected  some 
laws  limit  the  time  within  whicli  the  same  proposition 
may  be  submitted  again.^^ 

39 O'Connor    v.    Waterford,    156 
N.  T.  S.  933,  171  App.  Div.  425. 


CHAPTER  41. 
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§  2205.  Debt  limit  provisions  con- 
sidered as  a  whole. 

§  2206.  Same — provisions  limiting 
indebtedness  to  income 
and  revenue  provided  for 
current  year. 

§  2207.  Same — debt  limit  as  pre- 
scribed by  legislature. 

§  2208.  Same— rdebt  limit  as  gov- 
erned by  charter. 

§  2209^  Same — additional  debt  limit 
for  water,  sewers,  light, 
etc. 

§2210.  Same  —  indebtedness  in- 
curred before  the  first  as- 
sessment. 

§  2211.  Operation  and  effect  of 
constitutional    provisions. 

§  2213.  Ta  what  municipalities  and 
boards  debt  limit  provi- 
sions  apply. 

§  2214.  Same — debt  of  political  di- 
vision as  indebtedness  of 
another  political  division 
having  same  or  conflict- 
ing territory. 

§  2215.  Indebtedness  defined  and 
what  constitutes. 

§  2217.  Same — indebtedness  arising 
ex  delicto. 

§  2218.  Same — contingent  debts. 

§  2219.  Same — current   expenses. 

§  2220.  Same — debts  in  anticipa- 
tion of  collection  of  rev- 
enues. 

§  2205.    Debt  limit  provisions  considered  as  a  whole.^ 

Constitutional  limitations   on  indebtedness   are   con- 

1  state    ex    rel.    v.    Holmes,    81      467;  McGuire  v.  Philadelphia,  245 
Wash.    403,    142   Pac.    1148;    Scott      Pa.  287,  91  Atl.  622. 
V.  Taeoma,  81  Wash.  178,  142  Pac.  The    constitution    prohibits    any 
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1 2221.  Same — option  to  purchase 
as  creation  of  debt. 

i  2223.  Same — ^mortgage  or  pledge 
without  personal  liability 
as  indebtedness. 

I  2225.  Same — ^judgment  against 
municipality  as  an  in- 
debtedness. 

(  2226.  Same — funding  or  refund- 
ing debts  as  creation  of 
indebtedness. 

i  2227.  Effect  of  money  in  treasury 
to  meet  liabilities. 

j  2228.  Liabilities  payable  out  of 
special  funds  only. 

5  2229.  Same — obligations  payable 
from  special  assessments. 

i  2230.  Same — ^liability  payable 
solely  from  income  of 
property. 

i  2232.  Time  when  indebtedness 
arises. 

i  2234.  Evading  debt  limit  provi- 
sions. 

i  2236.  Assessed  value  of  property 
as  basis  of  calculation. 

i  2237.  Computation  of  amount  of 
indebtedness  actually  out- 
standing. 

1 2239.  Effect  of  exceeding  debt 
limits  and  remedies  of 
creditors. 
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strued  as  prohibitory,  self-enforcing,  and  are  to  be  ob- 
served strictly.2 

Certain  indebtedness  is  frequently  excluded,*  as  debts 
already  incurred,*  debts  authorized  under  laws  in  force 
prior  to  the  adoption  of  the  constitution,^  current  ex- 
penses,^ necessary  expenses,''  "ordinary  and  necessary 


subdivision  of  the  state  from  in- 
curring any  indebtedness  in  any 
year  in  excess  of  the  income  and 
revenue  for  such  year,  unless  at 
least  two-thirds  of  the  voters  of 
such  subdivision  consent  to  such 
indebtedness,  which  in  no  event 
can  exceed  ten  per  centum  of  the 
total  assessed  value  of  the  taxable 
property  of  such  subdivision  at 
the  assessment  of  the  same  next 
before  the  last  assessment  made 
previous  to  the  incurring  of  such 
indebtedness.  State  ex  rel.  v.  Gor- 
don, 251  Mo.  303,  308-310,  158  S. 
W.  683. 

Cannot  exceed  current  revenue 
unless  authorized  by  vote<  Michael 
V.  Stoka  (Okl.  1920),  185  Pac.  96. 

2  State  ex  rel.  v.  Gordon,  251 
Mo.  303,  308,  158  S.  W.  683. 

"Without  doubt,  a  city  would 
be  without  power  to  incur  an  in- 
debtedness beyond  specific  limita- 
tions fixed  in  its  charter,  or  by 
law  under  which  it  derives  its 
power;  nor  would  a  court  have 
power  to  require  a  city  to  do  a 
thing  beyond  the  power  accorded 
it."  Intermela  v.  Perkins,  205 
Fed.  603,  123  C.  C.  A.  619. 

One  dealing  with  a  municipality 
must  take  notice  of  the  debt-limit 
provision.  German  National  Bank 
v.  Covington,  164  Ky.  292,  175  S. 
W.  330,  332. 

8  By  constitution  in  case  of 
"emergency"  may  exceed  debt 
8McQ.— 30 


limit;  "emergency"  defined.  Su- 
mels  v.  Clinton  (Ky.  1919),  211 
S.  W.  567. 

4  Lucas  V.  Florence,  103  S.  C. 
169,  87  S.  E.  996. 

5  Ashland  Waterworks  Co.  v 
Ashland,  251  Fed.  (C.  C.  A.),  492, 
496-498. 

6  Section  2219,  post;  §  2219,  vol, 
5,  ante. 

7  Forbidding  except  for  "neces 
sary  expenses,"  which  include 
bonds  to  improve  public  ways, 
water  and  electric  light  plant,  eleo 
trie  fire  system  and  municipal 
buildings.  Kinston  v.  Security 
Trust  Co.,  169  N.  C.  207,  85  N.  B. 
399. 

Construction  and  repair  of  side- 
walks. Bramham  v.  Durham,  171 
N.  C.  196,  88  N.  B.  347. 

Street  improvements.  Harrold 
V.  Huntington,  74  W.  Va.  528,  82 
2Sr.  E.  476. 

School  buildings  are  not,  and  to 
authorize  a  debt  for,  a  vote  of 
electors  is  required.  Gastonia  v. 
Citizens'  National  Bank,  165  N. 
C.  507,  81  S.  E.  755,  following 
Hollowell  V.  Borden,  148  N.  C.  256, 
61  S.  E.  638. 

Streets,  waterworks,  sewerage 
and  electric  lights  are  necessary 
expenses,  and  a  debt  may  be  con- 
tracted to  pay  for  them  without 
submitting  the  proposition  to  a 
vote  of  the  electorate.  Gastonia 
V.    Citizens'    National    Bank,    165 
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expenses  authorized  by  the  general  laws  of  the  state," ' 
temporary  loans  or  loans  to  supply  casual  deficiencies 
of  revenue,'  liabilities  and  expenditures  imposed  by  the 
state,^°  and  indebtedness,  not  exceeding  a  named  limit 
for  specified  purposes,  for  example,  to  acquire  public 
utilities,  as  water,  gas,  or  light  plant,  or  a  telephone 
system.^^ 

So  constitutional  limitations,  it  has  been  held,  are 
inapplicable  to  mandatory  obligations  created  by  the  con- 
stitution or  obligation  necessary  to  maintain  the  ex- 
istence of  the  corporation.  It  is  recognized  that  the 
maintenance  of  the  municipal  government  is  essential 
to  the  health,  safety  and  general  welfare  of  the  com- 
munity, and  consequently  the  limitations  of  indebtedness 
imposed  are  not  intended  to  be  so  far  exclusive  as  to 
require  the  suspension  of  governmental  functions ;  ^^  e. 
g.,  a  fire  department  for  a  populous  community.^' 

To  create  a  valid  indebtedness  under  debt-limit  prO' 

N.  C.  507,  81  S.  E.  755;  Hotel  Co.  percentage  of  the   assessed  valua- 

V.    Eed    Springs,    157    N.    C.    137,  tion  for  debts  for  general  nmnic- 

72  S.  E.  837;  Jones  v.  New  Bern,  ipal     purposes,      and      authorizing 

152  N.  C.  64,  67  S.  E.  173.  debts  in  addition  of  a  certain  per- 

8  Pell  V.  Coeur  D  'Alene,  23  Idaho  centage  for  the  purpose  of  acquir- 
32,  129  Pac.  643,  43  L.  R.  A.  (N.  ing  public  utilities.  Attorney 
S.)  1095.  General  v.  Lindsay,  178  Mich.  524, 

9  Whigham  v.  Gulf  Eefining  Co.,  145  N.  W.  98. 

20  Ga.  App.  427,  93  S.  E.  238.  Indebtedness  shall  not  exceed  a 

10  Municipal  debt  limit  provi-  certain  percentage  of  the  assessed 
sions  created  by  statute,  held  not  value  of  taxable  property,  but  a 
applicable  to  liabilities  and  ex-  municipality  may  incur  indebted- 
peuditures  imposed  by  state,  as  ness  not  exceeding  a  named  limit, 
expense  of  special  election  for  as  10  per  cent  of  such  property 
school  bond  issue.  State  ex  rel.  for  specified  purposes,  as  for  tele- 
V.  Bentley,  98  Kan.  442,  157  Pac.  phone  system.  Spangler  v.  Mitchell, 
1197.  35  S.  D.  335,  152  N.  W.  339. 

11  Certain  kinds  of  public  utili-  12  Patterson  v.  Edmonds,  72 
ties   bonds   are   excluded.     Lillard  Wash.  88,  129  Pac.  895. 

V.  Melton,  103  S.  C.   10,  87  S.  B.  13  State   ex  rel.  v.   Everett,  191 

*21.  Wash.  561,  172  Pae.  752. 

Forbidding  in  excess  of  a  named 
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visions  of  constitution,  statute  or  charter,  certain  pre- 
requisites are  necessary :  first,  in  order  to  determine  the 
present  indebtedness,  laws  require  the  proper  authori- 
ties to  ascertain  the  total  value  of  the  taxable  property 
in  the  municipality  or  subdivision  of  the  state  concerned 
at  the  time  named,  sometimes  at  the  last  assessment 
and  sometimes  at  the  assessment  next  before  the  assess- 
ment previous  to  the  incurring  of  the  indebtedness;  sec- 
ond, if  it  should  be  found  that  such  indebtedness  will 
not  exceed  the  per  centum  specified  of  the  assessed  valu- 
ation of  the  property  in  the  area  involved,  based  on  the 
assessment  required  to  be  taken  to  determine  such  per 
centum,  a  proposition  must  be  submitted  to  the  electors 
to  enable  them  to  approve  or  reject  such  proposition; 
and  third,  if  the  proposition  should  be  approved  by  the 
required  vote  the  indebtedness  may  be  incurred  in  the 
manner  provided,  as  the  issuance  of  bonds  which  is  the 
usual  way,  in  the  mode  provided.^* 

§2206.    Same — provisions  limiting  indebtedness  to  in- 
come and  revenue  provided  for  current  year." 

§  2207.    Same — debt  limit  as  prescribed  by  legislature." 

§  2208.    Same — debt  limit  as  governed  by  charter." 

Instate   ex   rel.   v.    Gordon,   251  Oklahoma.     Ee    Afton,    43    Okl. 

Mo.  303,  309,  158  S.  W.  683.  720,  144  Pac.  184,  L.  R..A.  1915D, 

15  Calif  omia.     Arthur     v.     Peta-  978;  Fairbanks-Morse  Co.  v.  Geary 

luma,  27   Cal.   App.  782,   151  Pae.  (Okl.),    157    Pac.    720;    Fairbanks 

183.  Co.  V.  Sulphur  (Okl.),  161  Pac.  811. 

Idaho.    Boise    Development    Co.  United    States.    Santa    Cruz    v. 

V.  Boise,   26   Idaho   347,   143  Pac.  Wykes,  202  Fed.  357,  120  C.  C.  A., 

531;    Feil    v.    Coeur    D'Alene,    23  affirming  184  Fed.,  752. 

Idaho  32,  129  Pae.  643,  43  L.  E.  16  Shannon    v.     Cambridge,     231 

A.  (N.  S.)   1095.  Mass.  322,  121  N.  B.  31. 

Kentucky.     Marion     v.     Haynes,  17  Smith  v.  JefEerson,  75  Or.  179, 

157  Ky.  687,  164  S.  W.  79;  Walsh  146   Pac.   809,   814;    Western   New 

V.  Pineville,   152   Ky.   556,   153   S.  York  Water   Co.  v.   Laughlin,   157 

W.   1002;    Southern   Bitulithie    Co.  N.  Y.  S.  257;  North  Michigan  Wa- 

V.  DetrevUle,  156  Ky.  513,  161  S.  ter  Co.   v.  Escanaba    (Mich.),   165 

W.  560.  N.   W.  847,  853,  854;   Portland  v. 
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§  2209.    Same — additional  debt  limit  for  water,  sewers, 
light,  etc." 

Although  a  municipality  has  iacurred  a  general  in- 
debtedness in  excess  of  the  debt  limit,  it  may  neverthe- 
less, it  has  been  held  in  Washington,  incur  an  indebted- 
ness within  the  limit  prescribed,  for  a  public  utility,  as 
waterworks.^^ 


§2210.    Same — indebtedness  incurred  before  the  first 
assessment. 

In  their  debt  limit  provisions  based  upon  valuation 


Albee,  67  Or.  221,  135  Pao.  516; 
Morria  v.  Sheridan,  86  Or.  224,  167 
Pae.   593. 

iftKimbley  v.  Owenaboro,  175 
Ky.  532,  196  S.  W.  1087;  MoOlin- 
toek  V.  Great  Falla,  53  Mont.  221, 

163  Pao.  99;  Arnold  v.  MOea  City, 
46  Mont.  478,  128  Pac.  915;  Lep- 
ley  V.  Ft.  Benton,  51  Mont.  551, 
154  Pae.  710. 

Emergency  authorizing  the  levy 
of  a  tax  in  ezceaa  of  the  legal 
rate,  held  did  not  exiat  in  a  city 
of  a  population  of  scarcely  10,000 
as  to  waterworks  and  sewers.  "It 
will  not  do  to  aay  that  a  municipal 
waterworks  or  a  system  of  sewage 
arises  to  the  dignity  of  an  em- 
ergency. On  the  contrary,  they 
are  luxuries,  or  perhaps,  necessi- 
ties, of  which  the  people  of  a 
small  community  might  deprive 
themselves  without  unusual  or 
extraordinary  danger.  It  might  be 
otherwise  in  a  large  city  where 
there  is  a  great  aggregation  of 
people  residing;  it  certainly  would 
not,  however,  be  a  necessity  in  the 
same  sense  to  a  country  village." 
Marion   v.   Haynes,    157   Ky.    687, 

164  S.  W.  79,  84. 

19  The    constitution    limited    in- 


debtedness for  general  purposes  to 
5  per  cent  of  the  taxable  value 
of  property,  but  with  consent  of 
three-fifths  of  voters  an  additional 
indebtedness  not'  exceeding  5  per 
cent  might  be  incurred  for  specific 
utUitiea.  Held,  for  one  of  the 
named  utilities — waterworks — city 
kiould  incur  an  indebtedness  of 
less  than  5  per  cent,  etc.,  even 
though  the  general  indebtedness 
exceeded  5  per  cent  and  the  aggre- 
gate indebtedness  with  the  utility 
bonds  will  exceed  10  per  cent.  If 
city  has  incurred  a  general  in- 
debtedness in  excess  of  the  limit, 
that  will  not  deprive  the  city  of 
its  right  to  issue  bonds  to  the 
amount  of  5  per  cent,  etc.,  for  the 
purpose  of  purchasing  a  water 
system.  "It  was  the  manifest  in- 
tention of  the  framers  of  the  con- 
stit;ition,  and  of  the  people  in  its 
adoption,  that  a  city  should  be 
authorized  to  incur  an  indebted- 
ness to  the  extent  of  five  per  cent 
upon  the  assessed  valuation  of  its 
property  for  the  purpose  of  pur- 
chasing, ovtming  and  controlling 
such  a  system."  Sehooley  v.  Che- 
halis,  84  Wash.  667,  147  Pac.  410, 
412. 


§  2211]  Debt  Limit  :  Constitutions,  8009 

of  taxable  property  to  be  taken  from  the  last  assess- 
ment,— constitutions  take  no  account  of  the  organization 
of  new  towns  and  cities  and  their  subsistence  pending 
a  future  assessment  which  furnishes  the  basis  of  calcula- 
tion for  the  indebtedness.  Under  a  constitutional  pro- 
vision that  "ia  incorporated  cities,  the  assessment  shall 
be  taken  from  the  last  assessment  for  city  purposes,"  it 
was  held  that  warrants  issued  by  a  town  iu  process  of 
organization  and  before  an  assessment  has  been  made 
are  valid  if  they  are  within  the  first  assessment  rdade 
for  city  purposes.  "The  last  is  necessarily  first  in  this 
instance,  for  there  never  was,  and  from  the  very  nature 
of  things  could  not  have  been  a  last  assessment  for  city 
purposes  within  the  contemplation  of  the  constitution." 
Unless  this  is  permitted  "towns  in  the  process  of  or- 
ganization cannot  do  busiuess  until  after  an  assessment 
has  been  made,  no  matter  what  their  necessities  or 
emergencies  may  be. ' '  *° 

§2211.    Operation  and  effect  of  constitutional  provi- 
sions." 

As  stated,  constitutional  provisions  forbidding  the  in- 
curring of  indebtedness  except  in  the  maimer  specified 
are  mandatory  and  strictly  construed,  and  sometimes  it 
is  said  that  each  step  required  to  be  taken  should  be  liter, 
ally  followed."^   They  are  construed  as  self -enforcing,"' 

20  Be  Woolley,  75  Wash.  206,  134  of  municipalities,  held  not  to  af- 
Pac.  825  827,  approving  Childs  v.  feet  constitutional  debt  limits. 
Anacorte's,  5  Wash.  452,  32  Pac.  Moore  v.  Pittsburgh,  254  Pa.  185, 
217  (cited  in  §2236,  vol.  5,  ante).  98  Atl.  1037. 

21  Renfroe  v.  Atlanta,  140  Ga.  Constitution  prohibited  incurring 
81  78  N.  E.  449,  45  L.  E.  A.  (N.  debts  beyond  a  specified  limit,  ex- 
S.)  1173;  Arnold  v.  Miles  City,  cept  those  "authorized  under  laws 
46  Mont.  478,  128  Pac.  915;  in  force  prior  to  the  adoption  of 
Lepley  v.  Ft.  Benton,  51  Mont,  the  constitution."  Ashland  Wa- 
551  154  Pae.  710;  Holmgren  terworks  Co.  v.  Ashland,  251  Fed. 
V.  '  Moline,     269     111.     248,     109  (C.  C.  A.)  492,  496-498. 

N.  E.   1031;   State  ex  rel.  v.  Con-  22  State    ex   rel.   v.   Gordon,    251 

tinental  Zinc  Co.,  272  Mo.  43,  197  Mo.  303,  308,  158  S.  W.  683. 

S.  W.  112;  Parker  v.  Wallace,  142  23  State   ex   rel.   v.   Gordon,   251 

N.  T.  8.  523,  80  Misc.  Eep.  425.  Mo.  303,  309,  158  S.  W.  683. 
Consolidation,    annexation,    etc., 
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§2213.  To  what  municipalities  and  boards  debt  limit 
provisions  apply.*^ 

§  2214.  Same — debt  of  political  division  as  indebtedness 
of  another  political  division  having  the  same 
or  coniiicting  territory. 

The  constitutional  limitation  upon  the  extent  of  cor- 
porate iudebtedness  usually  applies  to  each  municipal 
corporation  separately,  and  where  one  corporation  em- 
braces iu  part  the  same  territory  as  others,  each  may 
contract  corporate  indebtedness  up  to  the  constitutional 
limitation  without  reference  to  any  other  corporation 
embraced  wholly  or  in  part  within  its  area.^* 

Bonds  issued  by  a  board  of  education  which  is  not 
a  corporation  separate  and  apart  from  the  municipality 
in  which  situate  constitute  a  part  of  the  municipal  in- 
debtedness.^® 


21  Prohibiting  the  incurring  o£ 
any  obligation  for  meeting  which 
the  necessary  funds  are  neither 
on  hand  nor  in  prospect,  held  to 
apply  only  to  the  governing  au- 
thorities of  municipalities  and 
parishes,  not  to  political  board,  e. 
g.,  commissioners  of  the  port  of 
New  Orleans.  Geary  v.  New  Or- 
leans Board  of  Commissioners,  139 
La.  781,  72  So.  245. 

Inapplicable  to  commissioners 
managing  the  city  waterworks  un- 
der the  municipal  charter.  Mes- 
mer  v.  Los  Angeles  Board  of  Pub- 
lic Service  Comrs.,  23  Cal.  App. 
578,  138  Pac.  935,  937. 

Charter  provision,  held  inappli- 
cable to  a  board  of  water  com- 
missioners authorized  by  legisla- 
tive act  to  improve  the  water 
system  and  issue  bonds  for  this 
purpose,  with  respect  to  the  let- 
ting   of    contracts.      "It    was   in- 


tended to  be  and  is  for  the  most 
part,  a  separate  board,  empowered 
with  practically  exclusive  jurisdic- 
tion with  respect  to  matters  per- 
taining to  the  water  supply." 
Western  New  York  Water  Co.  v. 
Laughlin,  157  N.  T.  S.  257,  261, 
262. 

See  §  2214,  post. 

26  People  ex  rel.  Honeywell,  258 
111.  319,  101  N.  E.  571  (following 
Wilson  V.  Board  of  Trustees,  133 
111.  443,  27  N.  E.  203);  Highway 
Oomrs.  V.  Bloomington,  253  111. 
164,  97  N.  E.  280,  Ann.  Cas.  1913A, 
471;  Coppin  v.  Covington  Board 
of  Education,  155  Ky.  387,  159  S. 
W.  937,  approving  Ex  parte  New- 
port, 141  Ky.  329,  132  S.  W.  580, 
37  L.  E.  A.  (N.  S.)  1034,  Ann. 
Cas.  1912C,  447  (cited  in  §2214, 
vol.  5,  ante). 

26  Walsh  v.  Pinevnie,  152  Ky. 
556,  153  S.  W.  1002. 


§  2215]         What  Constitutes  Indebtedness.  8011 

Tlie  rule  is  otherwise  where  the  board  of  education 
is  a  distinct  corporation  from  the  municipality.'^'' 

§  2215.    Indebtedness  defined  and  what  constitutes.'^* 

The  indebtedness  of  a  municipality,  (as  stated  in  a 
Pennsylvania  case)  like  that  of  an  individual,  is  what 
it  owes  and  can  be  called  upon  to  pay,  and  in  that  state, 
the  constitutional  limitation  upon  its  power  to  contract 
indebtedness  is  fixed  without  regard  to  what  assets,  real 
or  personal,  it  may  own.^* 

Thus  where  the  municipality  is  bound  in  law  to  pay 
a  specified  sum,  or  discharge  a  particular  obligation,  a 
liability,  a  debt  is  created.'" 

Accordingly  in  a  Kentucky  case,  it  was  said  that  a 
contract  to  purchase  or  re-rent  a  water  and  electric  light 
plant  creates  an  indebtedness  when  executed.'^ 

In  Peimsylvania  it  is  said  that  "debt"  and  "indebted- 
ness," used  in  the  constitution  are  to  be  given  their  gen- 
eral and  popular  meaning.  They  "are  not  used  in  any 
technical  way,  but  in  their  proper  general  meaning  of 
all  contractual  obligation  to  pay  in  the  future  for  con- 
siderations received  in  the  present."'^ 

If  when  a  city  makes  a  contract,  for  a  filtration  plant 
for  example,  it  has  on  hand  funds  available,  that  is,  suffi- 

27  Ex  parte  Newport,  141  Ky.  Boise,  26  Idaho  347,  143  Pac.  531. 
329,  132  8.  W.  580,  37  L.  B.  A.  A  vote  to  cover  improvement 
(N.  S.)  1034,  Ann.  Cas.  1912C,  work  executed  by  the  eity  to  the 
447.  contractor,   held   not    the   creation 

See  §  2213,  ante.  of  a  debt  forbidden   by  the   debt 

28  Santa  Cruz  v.  Wykes,  202  Fed.  limit  provision,  in  view  of  the  par-  - 
357,  366-368,  120  C.  C.  A.  485,  af-  ticular     circumstances.      Monk    v. 
firming   184  Fed.   752;   Eenfroe   v.  Moultrie,  145  Qa.  843,  90  S.  E.  71. 
Atlanta,  140  Ga.  81,  78  8.  E.  449,  31  Benjamin  v.  Mayfield,  170  Ky. 
45  L.   B.   A.    (N.   8.)    1173;   Scott  446,  186  S.  W.  169. 

V.  Tacoma,  81  Wash.  178,  142  Pac.  82  Lesser  v.  Warren  Borough,  237 

467.  Pa.  501,  85  Atl.  839,  43  L.  E.  A. 

29McGuire   v.   Philadelphia,   245  (N.  S.)    839,  quoting  from   Keller 

Pa.  287,  91  Atl.   622.  v.  Scranton,   200  Pa.   130,  49  Atl. 

80  Boise     Development     Co.     v.  781,  86  Am.  St.  Eep.  708. 
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cient  in  amount  to  meet  its  obligations  under  the  contract 
as  they  mature,  obviously  no  indebtedness  is  thereby 
^  created.    It  is  a  cash  transaction.** 

Where  the  indebtedness  less  its  cash  assets  and  out- 
standing taxes  does  not  exceed  the  limit  prescribed  the 
city  is  not  indebted  in  excess,  etc.  In  determining 
whether  a  city  is  indebted  beyflnd  the  limit  its  cash  assets, 
such  as  money  on  hand  and  taxes  due,  may  be  deducted.'* 
While  claims  for  damage  to  property  set  up  by  a  cor- 
poration against  a  city,  which  are  uncertain,  contingent, 
unsettled  and  unliquidated,  and  which  have  never  in  any 
manner  been  reduced  to  a  definite  or  fixed  amount  of 
indebtedness  by  judgment,  arbitration,  or  compromise, 
do  not  constitute  debts,  but  when  a  contract  between  the 
corporation  and  the  city  which  liquidates,  settles  and 
fixes  as  a  definite  amount  of  indebtedness  these  sums 
so  claimed,  the  amount  so  fixed,  it  is  held,  would  con- 
stitute a  new  debt.*^ 

§  2217.    Same — ^indebtedness  arising  ex  delicto.*' 
§  2218.    Same— contingent  debts." 
§  2219.    Same — current  expenses.*' 

83  MoClintock  v.  Great  Falls,  53  Georgia.    Waycross    v.    Tomber- 

Mont.  221,  163  Pae.  99.  lin,    146    Ga.    504,    91    S.    E.    560; 

34  Forsyth   v.   Seattle,   73   Wash.  Whigham  v.  Gulf  Eefining  Co.,  20 

515,  132  Pac.  224.  Qa.  App.  427,  93  S.  E.  238. 

3B  Boise      Development      Co.      v.  New  York.     O 'Eeilly  v.  Kingston, 

Boise,  26  Idaho  347,  143  Pac.  531,  jgl   N.   Y.   S.   632,   175   App.   Div. 

536,  537,  relying  on  Fell  v.  Coeur  nnj 

D'Alene,    23    Idaho    32,    129    Pac.  n               -Kr      ■          c.     -J 

36  Judgment  against  the  city  for  „  , ,. 

a  tort.  Metropolitan  Life  Ins.  Co. 
V.  Deasy  (Gal.  App.  1919),  183  Pae. 
243.  App.  782,  151  Pae.  183,  186. 

STLiUard   v.    Melton,  .103  S.    C.          Apparatus  for  an  electric  plant 

10,  87  S.  E.  421.  to  be  paid  for  in  30  days  if  after 

8*  California.     Arthur     v.  Peta-      trial    satisfactory,    held    not    crea- 

luma  (Gal.),  165  Pac.  698.  tion     of    indebtedness.      Diamond 


Publication  of  freeholders  char- 
ter.    Arthur  v.  Petaluma,  27  Cal. 


§  2220]  Anticipating  Debts  ;  Revenue  Collection.    8013 

§  2220.    Same — debts  in  anticipation  of  collection  of  rev- 
enues." 

Under  a  constitutional  requirement  that  a  munici- 
pality shall  keep  its  runniag  expenses  within  the  income 
and  revenue  provided  for  that  year,  a  city  cannot  tie 
up  its  revenues  for  one  or  two  years  in  advance;  it  can- 
not create  an  indebtedness  to  be  paid  from  revenues  aris- 
ing in  years  to  come.  The  revenues  and  income  provided 
for  each  year  must  pay  the  expenditures  of  such  year.*" 

Of  course,  a  city  may  anticipate  the  income  and  reve- 
nue provided  for  any  year  and  incur  debts  and  liabilities 
accordingly  to  be  paid  out  of  such  iiicome  and  revenue, 
but  in  order  to  purchase  a  public  utility,  as  a  water, 
electric  light  and  power  plant  or  a  telephone  system,  or 
street  railway,  the  receipts  from  rates  of  such  utilities 


Power  Specialty  Co.'  v.  West  Point, 
11  Ga.  App.  533,  75  S.  E.  903. 

Council  resolution  to  employ  and 
pay  accountants  and  engineers  for 
designated  pui'pose,  not  creation  of 
indebtedness.  Louisville  v.  Par- 
sons, 150  Ky.  420,  150  S.  W.  498. 

Contract  extending  beyond  the 
fiscal  year  for  meals  for  prison- 
ers payable  when  meals  are  fur- 
nished, held  not  a  present  indebted- 
ness forbidden  by  constitution. 
Rogers  v.  Oklahoma  City,  45  Okl. 
269,   145  Pac.  J57. 

"Ordinary  and  necessary  ex- 
penses authorized  by  the  general 
laws  of  the  state,"  are  excluded. 
Peil  V.  Coeur  D'Alene,  23  Idaho 
32,  129  Pae.  643,  43  L.  E.  A.  (N. 
S.)  1095. 

"Necessary  expenses"  are  ex- 
eluded  which  include  bonds  for 
street  improvements,  water  and 
electric  light  plant,  electric  fire 
system  and  municipal  buildings. 
Kinston  v.  Security  Trust  Co.,  169 
N.  C.  207,  85  N.  E.  399. 


Construction  and  repair  of  streets 
and  sidewalks,  held  necessary  ex- 
pense. Bramham  v.  Durham,  171 
N.  C.  196,  88  S.  E.  347. 

Providing  for  the  cost  of  street 
improvements  out  of  current  rev- 
enues in  not  contracting  a  debt 
within  the  meaning  of  the  con- 
stitutional limitation.  Harrold  v. 
Huntington,  74  W.  Va.  528,  82 
S.  E.  476. 

Liabilities  and  expenditures  iih- 
posed  by  state  outside  of  munic- 
ipal control — as  expense  of  a  spe- 
cial election  for  school  bonds — 
are  not  subject  to  statutory  re- 
striction applicable  to  municipal 
debt  limit.  State  ex  rel.  v.  Bently, 
98  Kan.  442,  157  Pac.  1197. 

Plyment  for  construction  of ,  city 
hall  not  included  in  "current  ex- 
penses." State  v.  Harvey  (Wash. 
1919),  182  Pac.  931. 

39  Holmgren  v.  Moline,  269  111. 
248,  109  N.  E.  1031. 

40  Be  Afton,  43  Okl.  720,  144 
Pac.  184,  L.  E.  A.  1915D,  978. 
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being  an  income  or  revenue  within  the  constitution,  a 
city  cannot,  it  has  been  held,  undertake  to  appropriate 
and  hypothecate  such  income  for  a  period  of  years,  to 
make  such  purchase.*^ 

§  2221.    Same — option  to  purchase  as  creation  of  debt.** 

§  2223.    Same — ^mortgage  or  pledge  without  personal  lia- 
bility as  indebtedness.** 

A  mortgage  of  a  light  and  water  plant  and  income 
arising  therefrom,  to  secure  payment  of  public  -  utility 
certificates,  it  has  been  held  in  Illinois,  creates  an  in- 
debtedness.** 

And  in  Pennsylvania,  bonds  secured  only  by  specific 
property,  as  waterworks,  it  is  held,  creates  a  debt.  In 
that  case  the  court  observed:  "To  permit  a  borough 
or  city  to  borrow  money  under  a  contract  that  it  shall 
not  be  liable  for  its  payment,  but  that  the  lender  must 
look  solely  to  pledged  municipal  property  or  assets, 
would  in  effect,  annul  the  constitutional  restriction  upon 
municipal  improvidence,  and  strike  down  a  safeguard 
against  municipal  profligacy. ' '  ** 

§  2225.    Same — judgment  against  municipality  as  an  in- 
debtedness.*® 

MPeil    V.     Coeur    D'Alene,     23  44  Leonard  v.  Metropolis,  278  HI. 

Idaho   32,   129  Pac.   643,  43  L.   E.  287,  115  N.  E.  813,  approving  Joliet 

A.   (N.  S.)    1095.  V.  Alexander,  194  111.  457,  62  N.  E. 

Bonds  issued  to  purchase  a  pub-  861. 

lie  utility   payable   from   the   rev-  45  Lesser  v.  Warren  Borough,  237 

enues    of    such    utility,    held    not  Pa.  501,  85  Atl.  839,  843,  43  L.  E. 

creating     a     debt.       Twichell     v.  A.  (N.  S.)   839. 

Seattle     (Wash.    1919),    179    Pae.  See   §  2230,  post;   §  2230,  vol.  5, 

127.  ante. 

42:Pt.   Worth  V.  .Eeynolds    (Tex.  46  Gary  v.  Long  (Gal.  1919),  184 

Civ.  App.),   190  S.  W.  501;   Janes  Pae.  857. 

V.  Eacine,  155  Wis.  1,  143  N.  W.  Judgment    against    municipality 

707.  for  a  tort.     Metropolitan  Life  Ins. 

43  Palmer  v.  Albuquerque,  19  N.  Co.  v.  Deasy  (Gal.  App.  1919),  183 

Mex.  285, 142  Pac.  929.  Pac.  243. 


§  2228]  Funding  Debts  :  Special  Funds.  8015 

§2226.    Same — funding  or  refunding  debts  as  creation 
of  indebtedness.*' 

The  funding  or  refunding  of  a  debt  previously  created 
and  existing  is  not  an  increase  of  indebtedness,  but  is 
merely  a  continuation  thereof.** 

§  2227.    Effect  of  money  in  treasury  to  meet  liabilities.*' 

§  2228.    Liabilities  payable  out  of  special  funds  only. 

Warrants  in  the  nature  of  bonds  issued  by  a  hospital 
board  payable  out  of  a  special  fund  which  alone  is  pledged 
for  their  payment,  it  is  held  in  Illinois,  impose  a  burden 
on  the  city  and  create  a  debt  within  the  meaning  of  the 
constitution.  Money  cannot  be  obtained  in  advance  for 
immediate  use  to  be  repaid  out  of  funds  raised  by  taxa- 
tion without  creating  an  indebtedness.  Such  is  the  rule 
in  Illinois.^" 

In  Kentucky,  improvement  bonds  which  are  not  payable 
wholly  out  of  a  special  fund  derived  from  the  assess- 
ment on  the  property  benefited  but  where  the  faith  and 
credit  of  the  city  are  pledged  for  their  payment,  they 
are  a  personal  obligation  of  the  city,  and  if  they  repre- 
sent an  indebtedness  in  excess  of  the  revenue  and  income 
for  the  year  in  which  the  indebtedness  was  incurred 

47  Long  Beaeh   v.  Lisenby    (Cal.  49  Smith  v.  Jefferson,  75  Or.  179, 

1919),  179  Pac.  198;  Walsh  v.  Pine-  146  Pac.  809,  814,  815;  MeClintock 

villa,  152  Ky.  556,  153  S.  W.  1002.  v.   Great  Falls,   53  Mont.  221,   163 

In  Kentucky  fourth  class  cities  Pac.    99;    Forsyth    v.    Seattle,    73 

may   discharge    or   refund  any   in-  Wash.  515,  132  Pac.  224. 

debtedness    created    prior    to    the  BO  Holmgren    v.   Moline,   269    111. 

adoption    of   the   present   constitu-  248,    109    N.    E.    1031,    approving 

tion  by  bond  issue,  not  exceeding  Ottumwa    v.    City    Water    Supply 

such  indebtedness,  without  a  vote  Co.,  119  Fed.  315,  56  C.  C.  A.  219, 

of   the    electors,    and   making  pro-  59    L.    E.   A.    604,    and   disapprov- 

vision  for   annual  interest,   and   a  ing  Swanson  v.  Ottumwa,  118  Iowa 

sinking     fund     to     pay     principal.  161,   91   N.   W.   1048,   59   L.   R.   A. 

Benjamin  v.  Mayfield,  170  Ky.  446,  620    (both   set   out   in   §  2231,  vol. 

186  S.  W.  169.  5,  ante). 

48Sehuldiee    v.    Pittsburgh,    251 
Pa.  28,  95  Atl.  938. 
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without  a  vote  of  the  people,  they  come  within, the  in- 
hibition of  the  constitution  and  are  void.^* 

§  2229.    Same — obligations  payable  from  special  assess- 
ments. 

Contracts  for  local  improvements,  the  cost  of  which  is 
to  be  borne  wholly  by  the  property  benefited  form  no 
part  of  the  indebtedness  of  the  municipality  within  the 
meaning  of  constitutional  provisions.  However,  where 
improvement  bonds  are  not  payable  wholly  out  of  a  spe- 
cial fund  derived  from  the  assessment  on  the  property 
so  benefited,,  but  the  faith  'and  credit  of  the  city  are 
pledged  for  their  payment,  they  become  a  pergonal  obli- 
gation of  the  city.** 

§2230.    Same — Pliability  payable  solely  from  income  of 
property." 

§  2232.    Time  when  indebtedness  arises." 

Bl  German     National     Bank     v.  corporate  stock  or  serial  bonds  for 

Covington,  164  Ky.  292,  175  S.  W.  other  than  revenue  producing  im- 

330.  provements  was  held  not  applicable 

B2  German  National  Bank  v.  Cov-  to    the    payment    of    assessments 

ington,    164    Ky.    292,    175    S.    W.  against  the  city  payable  out  of  the 

330.  street  and  park  opening  fund,  but 

"Drainage  assessments  are  not  the  acquisition  of  land  required 
debts  within  the  meaning  of  the  for  other  public  purposes.  Schief- 
eonstitutional  limitation.  They  are  felin  v.  Craig,  170  N.  T.  S.  603, 
in  the  nature  of  an  exchange  for  608,  183  App.  Div.  515. 
benefits  received  by  the  enhanced  63  "It  has  been  generally  held, 
value  of  the  property  derived  from  and  the  rule  is  that  the  debt  limi- 
the  improvement  to  pay  which  the  tation  does  not  apply  to  a  debt 
assessment  is  made.  The  limita-  that  is  a  lien  upon  specific  prop- 
tion  of  the  constitution  is  against  erty,  and  is  not  chargeable  to  the 
becoming  indebted  for  general  cor-  general  fund."  Uhler  v.  Olympia, 
porate  purposes,  and  has  no  refer-  87  Wash.  1,  151  Pae.  117. 
ence  whatever  to  assessments  for  City  may  contract  for  water  sup- 
local  improvements."  People  ex  ply  each  year  to  the  extent  it  can 
rel.  V.  Honeywell,  258  111.  319,  101  be  paid  for  out  of  the  income 
N.  E.  571.  for    such   year.      State    ex   rel.   v. 

An  act   (pay-as-you-go  act)   pro-  Continental  Line  Co.,  272  Mo.  43, 

hibiting  a  city  from  expending  any  197  S.  W.  112. 
of    the   proceeds    of   the    sales    of  84  Contract    to    purchase    or    re- 
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§  2234.    Evading  debt  limit  provisions." 

§  2236.    Assessed  value  of  property  as  basis  of  calcula- 
tion." 


rent  a  water  and  electric  light 
plant,  creates  an  indebtedness 
when  executed.  Benjamin  v.  May- 
field,  170  Ky.  446,  186  S.  W.  169. 
66  A  tax  levy  in  excess  of  that 
allowed  by  law  in  order  to  pay  a 
judgment  against  the  city  is  void, 
since  "a  city  cannot  evade  the 
statute  by  permitting  a  legal  lia- 
bility to  be  fixed  by  way  of  judg- 
ment." People  ex  rel.  v.  Cleve- 
land, C.  C.  &  St.  L.  Ry.  Co.,  271 
111.  195,  110  N.  B.  1021,  follow- 
ing Chicago  &  Alton  B.  Oo.  v. 
People,  177  111.  91,  52  N.  E.  439. 

A  city  was  up  to  its  debt  limit. 
It  made  a  contract  to  purchase  a 
water  system,  payable  in  20  years 
by  bonds,  but  providing  that  the 
city  should  not  be  liable  to  pay 
the  bonds,  yet  that  it  would  main- 
tain water  rates  sufficiently  high 
to  maintain  the  system,  and  set 
aside  a  surplus  to  pay  the  bonds 
within  20  years,  and  that  it  would 
keep  the  system  intact  and  free 
from  all  incumbrances.  Held,  vio- 
lated the  debt  limit  provisions  of 
the  constitution.  Fell  v.  Coeur 
D'Alene,  23  Idaho  32,  129  Pac.  643, 
43  L.  E.  A.  (N.  S.)  1095. 

68  Hansen  v.  Hoquiam,  95  Wash. 
132,  163  Pac.  391,  393,  approving 
Halsey  &  Co.  v.  Belle  Plaine,  128 
Iowa  467,  104  N.  W.  494,  and  dis- 
approving Chicago  V.  Fishbum,  189 
111.  367,  59  N.  E.  791  (cited  in 
§2236,  vol.   5,   ante). 

In  no  case  can  it  exceed  '5  per 
cent  of  valuation  of  the  taxable 
property  therein  to  be  ascertained 
from  the  last  assessment  for  state 


and  county  purpose  previous  to  the 
incurring  of  such  indebtedness.  Re 
Afton,  43  Okl.  720,  144  Pac.  184, 
L.  E.  A.  1915D,'  978;  Fairbank- 
Morse  Co.  v.  Geary  (Okl.),  157 
Pac.  720. 

In  New  York,  by  express  man- 
date of  the  constitution,  the  ques- 
tion whether  a  city  has  become 
indebted  in  excess  of  the  pre- 
scribed percentage  is  to  be  deter-, 
mined  by  reference  to  the  assess- 
ment rolls  of  such  city  on  the  last 
assessment  for  state  or  county 
taxes  prior  to  the  incurring  such 
indebtedness.  People  ex  rel.  v. 
Brown,  216  N.  Y.  674,  110  N.  B. 
171,  affirming  169  App.  Div.  695, 
155  N.  Y.  S.  564. 

Where  the  assessed  value  of  the 
property  is  made  the  basis  of  cal- 
culation, it  is  sometimes  provided 
that  the  assessed  value  is  to  be 
taken  at  the  assessment  of  same 
next  before  the  last  assessment 
made  previous  to  the  incurring  of 
the  indebtedness  which  has  been 
construed  to  mean  the  two  succes- 
sive, antecedent,  completed  assess- 
ments made  by  the  constituted  au- 
thorities "previous  to  the  incur- 
ring of  the  indebtedness,"  the  last 
phrase  having  reference  to  the 
time  when  such  authorities  were 
required  to  ascertain  whether  the 
■proposed  indebtedness  exceeded 
the  constitutional  limit  and  iot  to 
the  time  when  such  debt,  if  au- 
thorized, will  become  obligatory. 
State  ex  rel.  v.  Gordon,  251  Ho. 
303,  308-310,  158  8.  W.  683. 
The   fact   that   a   city   had  not 
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§2237.    Computation  of  amount  of  indebtedness  actu- 
ally outstanding." 


been  in  existence  long  enough  to 
have  two  completed  assessments 
prior  to  incurring  the  indebtedness 
cannot  take  it  out  of  the  limita- 
tion. If  that  were  not  so  a  city 
during  the  first  two  years  of  its 
organization  would  be  wholly  free 
from  the  debt  limit.  Sidey  v.  Mar- 
celine,  237  Fed.  168, '  150  C.  C.  A. 
314. 

See  Be  "Woolley,  75  "Wash.  206, 
134  Pae.  825;  §  2210,  ante;  I  2210, 
vol.  5,  ante. 

67  Detroit  v.  Engel  (Mich.  1919), 
173  N.  W.  547. 

Include  in  the  estimate  the  pro- 
posed indebtedness  and  all  out- 
standing contracted  indebtedness, 
contracted  in  a  previous  year  or 
years,  whether  bonded,  floating,  or 
of  whatever  kind,  but  the  current 
expenses  of  the  city  for  the  cur- 
rent year  are  not  to  be  included, 
under  section  158,  but  must  be 
under  section  157  of  the  constitu- 
tion. Winchester  v.  Nelson,  175 
Ky.   63,   103   S.   W.   1040. 

Money  misapplied  is  viewed  as 
in  the  treasury  in  determining  the 
debt  limit.  State  Bank  v.  Miami, 
43  Okl.  809,  144  Pac.  597. 

Misapplication  of  funds  for  the 
current  year  to  pay  obligations  of 
a  prior  year,  will  be  regarded  as 
in  the  treasury,  in  ascertaining 
the  debt  limit.  Fairbanks  Co.  v. 
Sulphur    (Okl.),    161   Pac.    811. 

Temporary  loans  to  improvement 
districts  and  the  waterworks  fund 
are  equivalent  to  cash,  because  of 
the  legal  certainty  that  they  will 
be  repaid.  Seymour  v.  Ellensburg, 
81   "Wash.  365,   142  Pac.  875,  877, 


following    GrifSn    v.    Taeoma,    49 
"Wash.  524,  95  Pac.  1107. 

DelincLuent  taxes  to  be  regarded 
as  cash  assets,  but  after  si.x  years 
the  presumption  arises  they  have 
been  paid,  and  hence  cannot  be 
treated  as  cash  assets.  Seymour 
V.  Ellensburg,  81  "Wash.  365,  142 
Pac.  875,  following  Graves  v. 
Stone,  76 -"Wash.  88,  135  Pa*e.  810, 
as  to  proposition  of  presumption 
of  payment  after  the  lapse  of  six 
years. 

Outstanding  solvent  debts  de- 
ductable  from  the  gross  indebted- 
ness are  debts  due  to  the  munici- 
pality directly,  payment  of  which 
it  can  enforce  as  one  of  its  quick 
assets  for  the  liquidation  of  any 
of  its  obligations.  McG\iire  v 
Philadelphia,  245  Pa.  287,  91  Atl 
622,  approving  Elliot  v.  Philadel 
phia,  229  Pa.  215,  78  Atl.  107 
Schuldice  v.  Pittsburgh,  251  Pa. 
28,  95  Atl.  938. 

UnHciTiidated  damages  to  land- 
owners from  a  public  improvement 
are  debts  within  the  meaning  of 
the  constitution,  and  when  esti- 
mated by  the  appropriate  public 
authorities,  such  estimate  may  be 
taken  as  a  sufficient  basis  upon 
which  to  determine  the  amount 
of  indebtedness  tp  be  incurred  by 
reason  of  the  improvement.  Esti- 
mate as  to  benefits  which  may  be 
assessed  against  property  holders 
is  altogether  too  uncertain  and 
speculative  to  be  accepted  as  a 
proper  item  of  deduction.  Schul- 
dice V.  Pittsburgh,  251  Pa.  28, 
95  Atl.  938. 

Local    assessments    made    upon 
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§  2239.    Effect  of  exceeding  debt  limits  and  remedies  of 
creditors. 

The  latest  judicial  judgments  uniformly  adhere  to  the 
general  rule  firmly  established  that  contracts  or  indebted- 
ness in  excess  of  the  debt  limit  are  invalid  to  the  extent 
of  the  excess,*^  can  not  be  ratified,^®  will  not  sustain  a 


property  for  local  improvement 
are  not  within  the  provisions  of 
debt  limits.  They  are  not  to  be 
considered  in  determining  the  mu- 
nicipal tax  under  the  constitution 
of  the  limit  of  municipal  indebted- 
ness thereunder.  Wickliffe  v. 
Greenville,  170  Ky.  528,  186  S.  W. 
476. 

Stocks  of  ni«rchants  to  be  in- 
cluded in  determining  tax  valua- 
tion of  property.  Bauch  v.  Cabool, 
165  Mo.  App.  486,  148  S.  W.  1003. 

Certain  debts  to  be  excluded  by 
the  constitution.  Beaehram  v. 
Greenville,  104  S.  C.  421,  89  S.  E. 
401.     See  §  2205,  ante. 

Contingent  debts  excluded  and 
certain  utility  bonds  excepted  by 
the  constitution.  Lillard  v.  Mel- 
ton, 103  S.  C.  10,  87  S.  E.  421. 

Indebtedness  created  before  the 
constitution  was  adopted,  excluded 
by  that  instrument.  Kimbley  v. 
Owensboro,  175  Ky.  532,  195  S.  W. 
1087. 

Waterworks  bonds  issued  under 
a  special  statute,  held  excluded  in 
estimating  city  indebtedness.  Uh- 
ler  V.  Olympia,  87  Wash.  1,  151 
Pae.   117. 

Bonds  issued  in  lieu  of  a  prior 
invalid  issue,  which  are  destroyed 
after  the  granting  of  an  injunc- 
tion against  their  issuance,  clearly 
are  not  to  be  included  in  ascer- 
taining   the    bonded    indebtedness. 


Worley  v.  Idleman,  285  111.  214,  120 
N.  E.  472. 

The  prohibition  contemplates  a 
present  and  not  a  future  indebted- 
ness. Therefore,  the  probable  cost 
of  maintaining  and  operating  a 
lighting  system  in  the  future  can- 
not enter  into  the  question.  Barry 
v..  New  Haven,  162  Ky.  60,  171  S. 
W.  1012,  1015. 

A  contract  for  the  erection  of 
buildings  authorized  by  a  bond  is- 
sue is  not  a  further  increase  of 
indebtedness  where  money  is  on 
hand  to  meet  all  obligations  cre- 
ated by  a  contract.  Stratton  v. 
Allegheny  County,  245  Pa.  519,  91 
Atl.   894. 

Further  offsets.  Schuldice  v. 
Pittsburgh,  251  Pa.  28,  95  Atl.  938. 

68  Debts  sought  to  be  created  in 
excess  of  debt  limit — revenue  and 
income  for  the  year — are  void.  Ee 
Afton,  43  Okl.  720,  144  Pae.  184, 
L.  R.  A.  1915D,  978;  Fairbanks- 
Morse  Co.  V.  Geary  (Okl.),  157  Pae. 
720. 

Purchase  of  lighting  plant  by 
village  in  excess  of  its  debt  limit; 
effect  on  rights  of  mortgagee. 
Lewis  V.  Clay  City  E.  L.  &  P.  Co., 
194  111.  App.  208. 

Contract  creating  an  indebted- 
ness is  void  as  to  the  excess. 
Southern  Bitulithic  Co.  v.  Detre- 
ville,  156  Ky.  513,  161  S.  W.  560. 

B9  A  debt  attempted  to  be  cre- 
ated  in   excess   of   a  limitation  in 
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recovery  thereon,®"  and  all  persons  dealing  with  the  mu- 
nicipality are  chargeable  with  notice  thereof.®* 


the  constitution  cannot  be  rati- 
fied by  a  vote  of  the  people.  Re 
Afton,  43  Okl.  720,  144  Pae.  184, 
L.  E.  A.  1915D,  978  O'Neil  Engi- 
neering Co.  V.  Eyan,  32  Okl.  738, 
124  Pac.  19. 

If  the  existing  general  indebted- 
ness "has  -been  incurred  in  ex- 
cess of  the  constitutional  limit, 
such  excess  indebtedness  could  not 
be  enforced,  neither  could  it  be 
validated  by  a  vote  of  the  peo- 
ple." Schooley  v.  Chehalis,  84 
Wash.  667,  147  Pac.  410;  Patter- 
son V.  Edmonds,  72  Wash.  88,  120 
Pac.  895;  Pilling  v.  Everett,  67 
Wash.  109,  120  Pac.  873. 

Cannot  be  ratified,  because  of 
absence  of  original  power  of  au- 
thorization. Legislation  seeking  to 
cure  must  conform  to  debt  limit 
of  constitution.  Ee  Afton,  43  Okl. 
720,  144  Pac.  184,  L.  E.  A.  1915D, 
978;  Eureka  Fire  Hose  Mfg.  Co.  v. 
Granite  (Okl.),  159  Pac.  308. 

60  German  National  Bank  v.  Cov- 
ington, 164  Ky.  292,  175  S.  W.  330. 

Contract  void  if  it  exceeds  debt 
limit,  and  there  can  be  no  re- 
covery thereon.  Boise  Develop- 
ment Co.  V.  Boise,  26  Idaho  347, 
143  Pac.  531. 


City  defending  claim  because  in 
excess,  etc.,  has  burden.  Fair- 
banks Co.  V.  Sulphur  (Okl.),  161 
Pac.  811. 

"In  no  form  can  such  debt  be 
held  valid  upon  any  theory  of 
quantum  meruit  or  equitable  estop- 
pel. The  absolute  lack  of  power 
to  contract  such  indebtedness  bars 
every  form  of  action  and  every 
legal  device  by  which  recovery  is 
sought.  Nor  will  the  courts  aid 
the  vendor  to  recover  the  prop- 
erty sold  .and  delivered  under  such 
illegal  contract. ' '  Fairbanks- 
Morse  Co.  V.  Geary  (Okl.),  157 
Pac.  720,  722,  quoting  from  Gray, 
Limitation  of  the  Taxing  Power, 
§  274,  which  is  quoted  and  ap- 
proved in  Eureka  Fire  Hose 
Mfg.  Co.  V.  Granite  (Okl.),  159 
Pac.  308,  311. 

61  Ee  Afton,  43  Okl.  720,  144 
Pac.  184,  L.  E.  A.  19151),  978. 

Warrants  issued  in  excess  of  the 
debt  limit  are  void,  and  persons 
handling  them  are  charged  with 
constructive  notice  thereof.  Ean- 
kin  V.  Chariton,  160  Iowa  265,  141 
N.   W.   424. 

See  §  2176,  ante;  §  2176,  vol.  5, 
ante. 


CHAPTER  42. 

MUNICIPAL  WARRANTS  AND  LIKE  EVIDENCES  OF 
INDEBTEDNESS. 


2241. 

Definition  and  nature. 

§  2253. 

Same — from  what  fund  pay- 

2242. 

Power  to  issue. 

able. 

2243. 

Same — audit  and  allowance 

§  2254. 

Same — priority  of  payment. 

of   claim   as    a   condition 

§  2256. 

Assignment  of  warrants. 

precedent. 

§  2257. 

Eeissuance,      funding      and 

2245. 

Form  and  contents. 

calling    in    for    examina- 

2246. 

Same — signature. 

tion. 

2247. 

Delivery. 

§  2258. 

Actions  on  warrants. 

2249. 

Warrants  not  negotiable. 

§  2259. 

Same — defenses. 

2250. 

Interest  on  warrants. 

§  2260. 

Same — statutes     of     limita- 

2251. 

Eights   of  holders   of  war- 

1 

tion    as    barring^  actions 

rants  in  general. 

on  warrants. 

2252. 

Payment  of  warrants. 

§  2261. 

Mandamus. 

§  2241.    Defimtion  and  nature. 

"A  warrant  of  a  municipal  or  quasi-municipal  cor- 
poration is  in  fact  only  the  order  of  one  of  its  officers 
upon  another  of  its  officers  to  pay  some  of  its  funds  to 
a  third  party. ' '  ^ 


1  Per  Sanborn,  ,  C.  J.,  in  Horn- 
blower  V.  Pierre,  241  Ped.  450, 
154  C.  C.  A.  282,  citing  §  2245,  p. 
4759,  vol.  5,  ante. 

"A  city  warrant  is  nothing 
more  than  a  device  for  liquidat- 
ing an  existing  municipal  indebted- 
ness or  a  certificate  of  indebted- 
ness which  is  neither  intended  to 
nor  does  create  any  new  debt." 
Washington-Oregon  Corporation  v. 
Chehalis,  76  Wash.  442,  136  Pac. 
681,  684,  citing  §  2241,  vol.  5,  ante. 

"To  issue  a  certificate  of  in- 
debtedness   acknowledging    a    pre- 


existing debt  is  in  no  sense  to 
loan  credit."  Washington-Oregon 
Corporation  v.  Chehalis,  76  Wash. 
442,  136  Pac.  631,  684. 

"A  warrant  of  a  municipal  cor- 
poration is  a  general  order  pay- 
able when  the  funds  are  found. 
*  *  *  It  is  in  effect,  in  this 
state,  an  assignment  seriatim  of 
that  amount  of  the  funds  against 
which  it  is  drawn.  A  warrant 
even  lacks  the  stable  quality  of  a 
definite  time  of  payment  peculiar 
to  a  bond  or  note,  and  will  only 
be    paid    when    there    is    sufScient 
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A  warrant  is  sometimes  characterized  as  a  promissory 
note,^  or  more  properly  a  non-negotiable  promissory 
note.' 

But  as  often  pointed  out,  a  warrant  possesses  none 
of  the  attributes  or  qualities  of  commercial  paper  save 
the  capacity  of  being  transferred  by  delivery  or  assign- 
ment.* 

However,  it  is  sometimes  regarded  or  treated  at  least 
as  negotiable  in  so  far  as  it  affects  the  rights  of  a  bona 
fide  holder  thereof.  Decisions  hold  that  such  a  warrant 
possesses  all  of  the  qualities  of  negotiable  paper  save 
one,  namely,  that  it  is  open  to  any  defense  which  might 
have  been  made  to  the  claim  upon  which  it  is  founded." 


money  in  that  particular  fund  on 
which  it  is  drawn  to  cash  it." 
State  ex  rel.  v.  Pasco  Eeclamation 
Co.,  90  Wash.  606,  156  Pac.  834, 
836. 

2  International  Bank  v.  Frank- 
lin County,  65  Mo.  105,  112. 

5  Morris  v.  Sheridan,  86  Or.  224, 
167  Pac.  593,  597. 

4  Logan  County  Bank  v.  Farm- 
er's National  Bank,  55  Okl.  592, 
155  Pac.  561. 

6  For  all  purposes  involved,  its 
title  must  be  treated  as  negotiable. 
The  rule  applied  to  improvement 
warrants  issued  by  a  city.  Marcus 
V.  Ofner,  103  Wash.  478,  175  Pac. 
31,  approving  and  relying  on 
Fidelity  Trust  Co.  v.  Parmer,  22 
Wash.  473,  61  Pac.  158,  79  Am. 
St.  Eep.  953,  which  was  a  case 
where  plaintiff  sued  to  recover  the 
value  of  a  city  warrant  which  had 
been  delivered  to  an  attorney  to 
be  used  as  evidence  in  a  ease  then 
pending  in  a  court.  The  attorney 
instead  of  returning  the  same  to 
his  principal  sold  it  to  the  de- 
fendant who  paid  par  value  there- 
for.   At  the  conclusion  of  the  case 


for  the  plaintiff,  the  trial  court 
directed  judgment  in  his  favor. 

"Vouchers  for  money  due,  cer- 
tificates of  indebtedness  for  serv- 
ices rendered  or  for  property  fur- 
nished for  the  uses  of  the  city, 
orders  or  drafts  drawn  by  one  city 
officer  upon  another,  or  any  other 
device  of  the  kind,  used  for  liqui- 
dating the  amounts  legitimately 
due  to  public  creditors,  are,  of 
course,  necessary  instruments  for 
carrying  on  the  machinery  of  mu- 
nicipal administration,  and  for 
anticipating  the  collection  of  taxes. 
But  to  invest  such  documents  with 
the  character  and  incidents  of 
commercial  paper,  so  as  to  render 
them  in  the  hands  of  bona  fide 
holders  absolute  obligations  to  pay, 
however  irregularly  or  fraudulent- 
ly issued  is  an  abuse  of  their  true 
character  and  purpose.     •     »     * 

"Where  the  power  is  clearly 
given,  and  securities  have  been 
issued  in  conformity  therewith, 
they  will  stand  on  the  same  basis 
and  be  entitled  to  the  same  privi- 
leges as  public  securities  and  com- 
mercial paper  generally. 
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.  Under  some  laws,  a  warrant  constitutes  both  a  ju- 
dicial ascertainment  and  a  written  acknowledgement  of 
the  indebtedness  represented  by  it.* 

§  2242.    Power  to  issue.' 

If  the  law  does  not  forbid,  a  warrant  may  be  issued 
upon  the  general  fund  for  a  lawfully  incurred  obligation 


"But  where  the  power  has  not 
been  given,  parties  must  take  mu- 
nicipal orders,  drafts,  certificates 
and  other  documents  of  the  sort 
at  their  peril.  Custom  and  usage 
may  have  so  far  assimilated  them 
to  regular  commercial  paper  as  to 
make  them  negotiable;  that  is, 
transferable  by  deliver  or  indorse- 
ment. This  quality  renders  them 
more  convenient  for  the  purposes 
of  the  holder,  and  has,  undoubt- 
edly, led  to  the  idea  so  frequently, 
but  as  we  think,  erroneously,  en- 
tertained, that  they  are  invested 
with  that  other  characteristic  of 
commercial  paper,  freedom  from 
all  legal  and  equitable  defenses 
in  the  hands  of  a  bona  fide  holder. 
But  every  holder  of  a  city  order 
or  certificate  knows,  that  to  be 
valid  and  genuine  at  all,  it  must 
have  been  issued  as  a  voucher  for 
city  indebtedness.  It  could  not 
be  lawfully  issued  for  any  other 
purpose.  He  must  take  it,  there- 
fore, subject  to  the  risk  that  it  has 
been  lawfully  and  properly  issued. 
His  claim  to  be  a  bona  fide  holder 
will  always  be  subject  to  this 
qualification.  The  face  of  the  pa- 
per itself  is  notice  to  him  that  its 
validity  depends  upon  the  regular- 
ity of  its  issue.  The  officers  of  the 
city  have  no  authority  to  issue 
it  for  any  illegal  or  improper  pur- 
pose, and  their  acts  cannot  create 


an  estoppel  against  the  city  it- 
self, its  taxpayers,  or  people. 
Persons  receiving  it  from  them 
know  whether  it  is  issued,  and 
whether  they  receive  it,  for  a 
proper  purpose  or  a  proper  con- 
sideration. Of  course,  they  are 
affected  by  the  absence  of  these 
essential  ingredients;  and  all  sub- 
sequent holders  take  cum  onere, 
and  are  affected  by  the  same  de- 
fect. 

"We  consider  these  principles  to 
be  so  sound  and  fundamental  as 
to  make  it  a  matter  of  some  sur- 
prise that  a  different  view  should 
have  been  taken  by  some  jurists 
of  eminent  ability."  Nashville  v. 
Bay,  19  Wall.  (86  U.  S.)  468,  478, 
22  L.  ed.  1127  (164). 

6  International  Bank  v.  Franklin 
Cojinty,  65  Mo.  105,  112. 

7  Graves  v.  M.  Griffin,  O'Neil  & 
Sons  (Tex.  Civ.  App.),  189  S.  W. 
778. 

Where  under  the  municipal  char- 
ter the  care,  management  and  con- 
trol pf  the  public  schools  have 
been  vested  in  a  school  commit- 
tee and  such  committee  has  under 
its  direction  the  expenditures  and 
money  appropriated  for  the  sup- 
port and  maintenance,  etc.,  of  the 
school,  such  committee  has  power 
to  engage  teachers  and  fix  their 
salaries,  and  hence,  a  warrant 
drawn  by  such   committee  to  pay 
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notwithstanding  the  want  of  money  in  such  fund  to  pay 
such  warrant.* 

Authority  to  raise  money  by  certificates  of  indebted- 
ness extends  to  authority  to  put  them  in  form  necessary 
to  secure  purchasers,  namely,  negotiable  form;  "there 
being  no  essential  difference  between  such  certificates 
and  bonds,  as  they  are  commonly  known  to  the  business 
world.  The  essence  of  each  is  that  they  contain  a  promise 
under  the  seal  of  the  corporation  to  pay  a  certain  sum 
to  order  or  to  bearer. ' ' ' 

§  2243.    Same— audit  and  aUowance  of  claim  as  a  condi- 
tion precedent.^" 

§  2245.    Form  and  contents. 

Warrants  are  creatures  of  statutory  or  charter  law 
and  can  be  issued  only  in  accordance  therewith.^^ 


an  increase  of  salary  due  a  teach- 
er is  authorized.  Hardy  v.  Lee, 
36  B.  I.  302,  90  Atl.  383. 

Meeting  of  council  at  which  war- 
rants were  issued,  whether  at  ad- 
journed meeting.  Intermela  v. 
Perkins,  205  Fed.  603,  123  C.  C.  A. 
619. 

Warrants  issued  in  excess  of  the 
debt  limit  axe  invalid.  Sheridan 
V.  Bothschild,  181  Ind.  405,  104 
N.  E.  66. 

Warrants  -issued  in  violation  of 
the  constitutional  debt  limit  are 
void,  and  no  recovery  can  be  had 
thereon.  Such  warrants  cannot  be 
validated  by  the  court,  nor  by 
action  of  the  municipal  electors. 
Be  Afton,  43  Okl.  720,  144  Pac. 
184. 

8  It  was  not  claimed  that  the 
constitutional  debt  limit  would  be 
exceeded  by  the  issuance  of  the 
warrant.  State  ex  rel.  v.  Irwin,  74 
Wash.  589,  134  Pac.  484. 


9  Denver  v.  Home  Savings  Bank, 
236  U.  S.  101,  35  Sup.  Ct.  265, 
59  L.  ed.,  afarming  200  Fed.  28, 
118  C.  C.  A.  256. 

10  Audit  of  bill  by  city  council. 
Thomas  v.  Piatt,  187  HI.  App.  643. 

Where  the  proper  municipal  au- 
thorities acting  within  their  power, 
fix  the  amount  due  on  a  contract, 
the  amount  so  fixed  becomes  a  debt 
due  the  person  in  whose  favor  it 
is  made  collectable  by  him  from 
the  municipality,  and  in  such  case 
it  becomes  the  duty  of  the  proper 
municipal  officer,  under  some  laws, 
to  issue  his  warrant  therefor,  re- 
gardless of  the  fact  whether  he 
had  or  had  not  funds  in  hand  ap- 
plicable to  the  payment  thereof, 
since  it  is  for  the  municipality  to 
provide  for  the  payment  of  the 
account.  Herdman  v.  State,  6 
Boyce  (Del.)   24,  96  Atl.  19a. 

11  Steffen  v.  Long,  165  Mo.  App. 
254,  159,  147  S.  W.  191,  relying  on 
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Eecitals  that  warrants  were  issued  for  public  improve- 
ments when  in  fact  they  were  issued  to  raise  money  for 
a  campaign  as  to  the  location  of  the  state  capital  were 
held  not  to  estop  the  city  from  raising  the  question  of 
their  illegality  in  an  action  thereon.^* 

§  2246.    Same — signature. 

Warrants  directed  to  be  drawn  by  the  proper  munici- 
pal authorities  in  a  legal  manner,  as  by  the  enactment 
of  an  ordinance,  must  be  signed  by  the  officer  designated." 

In  brief,  where  the  law  requires  that  warrants  shall 
be  signed  by  a  specified  officer,  they  cannot  be  issued 
lawfully  without  such  signature.^* 


16 


§  2247.    Delivery. 


§  2249.    Warrants  not  negotiable, 


16 


Isenhour  v.  Barton  County,  190 
Mo.  163,  170,  88  S.  W.  759. 

12  Homblower  v.  Pierre,  241  Fed. 
450,  453,  454,  154  C.  C.  A.  282, 
affirming  231  Fed.  496. 

18  Com.  V.  Walton,  236  Pa.  220, 
84  Atl.  766. 

14Steffen  v.  Long,  165  Mo.  App. 
254,  259,  147  S.  W.  191. 

Mayor  may  be  compelled  by 
mandamus  to  sign  a  warrant  for 
services  rendered  to  the  city  where 
the  bill  therefor  has  been  duly 
audited.  Thomas  v.  Piatt,  187  lU. 
App.  643. 

See  §  2261,  post. 

IB  "  A  warrant  is  not  issued  nor 
valid  until  delivered  into  the 
hands  of  the  person  authorized  to 
receive  it."'  State  v.  Seott,  102 
Wash.  510,  173  Pac.  498,  500. 

A  warrant  is  a  nullity  until  it  is 
delivered.  StefEen  v.  Long,  165 
Mo.  App.  254,  258,  147  S.  W.  191; 
Wilson  V.  Knox  County,  132  Mo. 
387,  392,  34  S.  W.  45. 


16  Logan  County  Bank  v.  Farm- 
er'g  National  Bank,  55  Okl.  592, 
155  Pac.  561;  Morris  v.  Sheridan, 
86  Or.  224,  167  Pac.  593. 

A  warrant  is  non-negotiable  and 
any  defense  available  against  the 
original  contractor  to  whom  issued 
is  also  available  against  the  as- 
signee. University  State  Bank  v. 
Bremerton,  86  Wash.  261,  150  P^c. 
439. 

"Purchasers  of  municipal  vvar- 
rants  take  subject  to  all  defenses 
that  may  be  made  against  them, 
and  if  warrants  are  void,  they  can- 
not be  enforced  even  in  the  hands 
of  an  otherwise  innocent  holder." 
State  ex  rel.  v.  Scott,  102  Wash. 
510,  173  Pae.  498,  500. 

' '  City  warrants  are  not  nego- 
tiable instruments  in  the  sense  ap- 
plied to  unmatured  commercial  pa- 
per so  as  to  cut  ofE  defense?  un- 
known to  the  purchaser  for  value. 
Such  drafts  on  the  municipal  treas- 
ury are  prima  facie  valid  evidence 
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§  2250.    Interest  on  warrants." 

Municipal  corporations  in  the  absence  of  constitutional 
or  statutory  inhibition  may  contract  for  the  payment 


of  city  indebtednesSj  but  as  against 
any  holders,  they  are  subject  to 
all  defenses  the  same  as  any  open* 
account  or  non-negotiable  paper." 
Klatskanie  State  Bank  v.  Rainier, 
72  Or.  243,  143  Pac.  909. 

"It  has  become  the  settled  law 
of  this  state  in  harmony  with  the 
rule  elsewhere  that  municipal  and 
state  warrants  are  not  negotiable 
instruments,  and  that  when  in  the 
hands  of  assignees  of  persons  to 
whom  they  were  issued,  they  evi- 
dence no  more  binding  obligation 
upon  the  municipality  or  state  is- 
suing them  than  when  in  the  hands 
of  the  person  to  whom  issued.  In 
other  words,  they  are  simply  as- 
signable as  non-negotiable  choses 
in  action."  Barker  v.  Seattle,  97 
Wash.  511,  166  Pae.  1143,  1146. 

17  Alabama  City  G.  &  A.  By. 
Co.  V.  Gadsden,  185  Ala.  263,  64 
So.  91;  Cogswell  v.  Eseanaba,  176 
Mich.  156,  142  N.  W.  549j  Isen- 
hour  V.  Barton  County,  190  Mo. 
163,  170,  88  S.  W.  759. 

Warrants  on  special  assessment 
funds.  Drexel  State  Bank  v.  La 
Moure,  207  Fed.  702. 

Failure  to  present  warrants  and 
coupons  for  payment,  held  not  to 
preclude  the  subsequent  accrual  of 
interest   thereon.      Ibid. 

Where  the  warrant  expressly 
stipulates  that  it  is  a  non-interest 
bearing  instnmient,  the  assignee 
thereof  cannot  recover  interest 
thereon.  University  State  Bank  v. 
Bremerton,  86  Wash.  261,  150  Pac. 
439. 

Interest  as  penalty  for  delay  in 


payment  of  sewer  warrants,  held 
not  collectable  by  holder  of  such 
warrants.  Seymour  v.  Oklahoma 
City,  238  Okl.  547,  134  Pac.  45, 
47  L.  E.  A.  (N.  S.)   702. 

Notes  providing  for  the  payment 
of  interest  without  authority  are 
not  void  but  the  provisions  as  to 
interest  vnll  be  treated  as  surplus- 
age and  the  note  viewed  as  evi- 
dence of  indebtedness.  Forrest 
City  V.  Bank  of  Forrest  City,  116 
Ark.  377,  172  S.  W.  1148. 

An  informal  agreement  by  the 
members  of  the  board  of  aldermen 
that  interest  should  be  paid  on 
warrants  which  agreement  was  not 
recorded  in  the  proceedings  of  the 
board  is  of  no  effect.  The  law 
requires  a  record  to  the  end  that 
those  who  may  be  called  to  act 
under  it  may  have  no  occasion 
to  look  beyond  it.  Alabama  City 
G.  &  A.  Ey.  Co.  V.  Gadsden,  185 
Ala.  263,  64  So.  91,  citing  §617, 
p.   1358,  vol.  2,  ante. 

A  certificate  of  deposit  issued  for 
money  advanced  for  certain  water 
pipe  extension,  held  that  the  in- 
terest provided  therein  was  to  be- 
gin to  run  two  years  after  its  date. 
Harts  V.  Chicago,  189  111.  App. 
119,  121,  following  Merchants  Loan 
&  Trust  Co.  V.  Chicago,  264  111. 
76. 

Certificate  issued  to'  a  property 
owner  who  advanced  money  lor 
certain  work  under  an  ordinance 
providing  that  if  moneys  so  ad- 
vanced are  not  paid  back  vnthin 
two  years  that  interest  shall  be 
allowed  after  the  expiration  of  two 


2251]  Municipal  Wabrants:  Holder's  Status.      8027 


of  interest  on  their  warrants  drawn  to  cover  ordinary 
debts." 

§  2251.    Rights  of  holders  of  warrants  in  general." 

A  holder  of  municipal  warrants  is  chargeable  with 
notice  of  all  the  restrictions  in  the  law,**"  e.  g.,  debt  limit 
provisions.^^ 

He  takes  them  subject  to  the  mode  of  payment  pre- 
scribed,*^ and  all  the  defenses  available  against  the  per- 
son to  whom  issued.*' 

To  restate,  municipal  warrants  are  not  commercial 
paper.  They  possess  none  of  the  attributes  or  qualities 
of  commercial  paper,  save  the  capacity  of  being  trans- 
ferred by  delivery  or  assignment.  The  holder  stands 
exactly  as  the  payee  would  have  stood  had  he  retained 
possession  and  title.  His  rights  and  remedies  are  es- 
sentially different  from  those  of  the  holder  of  negotiable 
paper,  and,  as  mentioned,  the  rights  of  the  holder  of 
such  paper  are  subject  to  the  same  legal  and  equitable 
defenses  as  in  the  hands  of  the  payee  even  when  such 
warrants  are  payable  to  bearer  or  order.** 

years  until  paid,  held  that  interest  County  Bank  v.  Farmer's  Natibnal 

began  to  run  at  the  expiration  of  Bank,  55  Okla.  5&2,  155  Pac.  561. 
two     years.       Merchants     Loan     &  20  Hornblower  v.  Pierre,  241  Fed. 

Trust   Co.   V.   Chicago,   264  111.   76,  450,  404,  154  C.  C.  A.  282,  affirm- 

105   K.   E.    726,    affirming    182   111.  ing  231  Fed.  496. 
App.  298.  21  Eankin  v.  Chariton,  160  Iowa 

18  Alabama  City  G.  &  A.  By.  Co.  265,  141  N.  W.  424;  Be  Af ton,  43 
V.   Gadsden,   185   Ala.   263,   64  So.  Okla.  720,  144  Pac.  184. 

91.  22  0stling  V.  People,  57  Colo.  22, 

19  Seymour  v.  Oklahoma  City,  38  140  Pac.  173,  following  Stroyker 
Okla.  547,  134  Pac.  45,  47  L.  B.  A.  v.  Grand  County  Comrs.,  77  Fed. 
(N.  S.)  702.           ■  567,  23  C.  C.  A.  286. 

Where    the    vendor   sells    to    the  ^3  University  State  Bank  v.  Bre- 

vendee  warrants  purporting  to  be  merton,    86    Wash.    261,    150    Pac. 

drawn  on  a  special  fund,  there  is  439. 

an  implied  warranty  that  the  war-  24  Logan  County  Bank  v.  Farm- 
rants  so  sold  are  what  they  purport  er's  Bank,  55  Okla.  592,  155  Pac. 
to  be;  that  is,  valid  existing  obliga-  561,  following  Jack  v.  National 
tions    against    the    state.      Logan  Bank,  17  Okla.  430,  89  Pac.  219. 
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§  2252.    Payment  of  warrants.^^ 

When  funds  to  pay  are  on  hand,  warrants  should  be 
paid.2« 

A  warrant  on  general  funds  ordinarily  is  not  pay- 
able until  an  appropriation  has  been  made  to  pay  either 
the  warrant  or  the  claim  for  which  the  warrant  was  given 
in  payment.^'' 

§  2253.    Same — from  what  fund  payable.^' 

A  warrant  payable  out  of  a  local  assessment  fund  is 
not  converted  into  a  general  fund  warrant  because  the 
city  failed  to  provide  a  local  assessment  fund  to  pay  it. 
Even  if  such  fund  had  been  provided  and  .wrongfully 
diverted  no  such  conversion  could  take  place.^' 


26  Alabama  City  G.  &  A.  Ey. 
Co.  V.  Gadsden,  185  Ala.  263,  64 
So.  91. 

26  Intermela  v.  Perkins,  205  Fed. 
603,  123   C.  C.  A.  619. 

Where  warrants  have  been  is- 
sued, the  holder  thereof  is  entitled 
to  payment.  Harrold  v.  East  St. 
Louis,  197  111.  App.  121. 

The  obligation  to  pay  the  sala- 
ries of  teachers  is  not  released 
or  varied  by  the  fixing  of  the 
fiscal  year,  nor  does  the  right  to 
collect  a  salary  covered  by  a  war- 
rant expire  with  the  close  of  the 
fiscal  year.  It  is  a  contract  which 
the  city  has  entered  into  through 
its  properly  authorized  agents,  and 
as  such  it  must  be  recognized  and 
carried  out.  Where  there  is  suf£- 
cient  amount  remaining  in  the 
hands  of  the  treasurer  from  the 
appropriation  of  the  fiscal  year, 
the  warrant  representing  the  salary 
should  be  paid  from  the  unex- 
pended balance.  Hardy  v.  Lee,  36 
E.  I.  302,  90  Atl.  383. 

Where  a  warrant  has  been  issued 
and  there  was   at  the   time  when 


issued  and  at  the  time  when  pre- 
sented in  the  hands  of  the  treas- 
urer of  the  municipality,  sufficient 
funds  to  the  credit  of  the  fund 
upon  which  such  warrant  is  drawn, 
and  not  appropriated  to  any  other 
use  or  purpose  it  should  be  paid, 
where  the  warrant  has  been  prop- 
erly indorsed  and  presented  for 
payment  in  the  usual  manner. 
State  ex  rel.  v.  Burris,  91  Ohio 
St.  70,  109  N.  E.  591. 

27  Inter  Ocean  Newspaper  Co.  v. 
West  Hammond,  189  HI.  App.  110, 
113. 

Warrants  issued  and  registered 
prior  to  the  beginning  of  the  fiscal 
year,  held  not  payable  from  funds 
arising  from  revenues  during  such 
year.  Ostling  v.  People,  57  Colo. 
22,  140  Pac.  173. 

28  Indebtedness  fund.  Intermela 
V.  Perkins,  205  Fed.  603,  123  C.  C. 
A.  619. 

Special  assessment  fund.  Drexel 
State  Bank  v.  La  Moure,  207  Fed. 
702. 

28  Barker  v.  Seattle,  97  Wash. 
511,  166  Pac.  1143,  1146. 


§2256]       Wabeants:  Payment:  Assignment.  8029 

§  2254.    Same-Apriority  of  payment.^" 

Under  a  law  providing  that  tlie  treasurer  shall  pay 
on  demand  in  the  order  of  their  issue,  any  warrants 
when  there  shall  be  in  the  treasury  sufficient  funds  ap- 
plicable to  such  payment,  it  was  held  that  the  city  coun- 
cil could  not  postpone  the  payment  of  a  certain  kind 
of  warrants  and  prefer  others  where  all  had  been  drawn 
on  the  same  fund.  In  such  case  the  warrant  holders 
have  the  right  to  have  their  warrants  paid  in  regular 
course  as  funds  become  available  and  applicable  to  their 
payment.^^ 

The  burden  is  on  the  party  asserting  liability  of  a 
city  to  allege  and  prove  a  misappropriation  of  the  fund 
out  of  which  the  warrants  were  payable,  in  that  the  war- 
rants were  paid  out  of  their  order  and  that  the  party 
complaining  was  damaged  thereby.^^ 

§  2256.    Assignment  of  warrants. 

Warrants  are  assignable  subject  to  any  defense  ex- 
isting in  favor  of  the  municipality  against  the  original 
holder  at  the  time  of  the  assignment.'* 

The  assignment  carries  the  right  to  prosecute  an  ac- 
tion thereon.** 

80  Morris    v.    Sheridan,    86    Ore.  the  aetioff  is  based  and  pay  the  war- 

224,     167     Pae.     593,     598,     citing  rants  sued  upon  had  not  the  money 

§  2254,  vol.  5,  ante.  been   diverted   to   the   payment   of 

/    31  Intermela  v.  Perkins,  205  Fed.  vsrarrants  which  were  subsequent  in 

603,  123  C.  C.  A.  619.  time  and  higher  in  number. ' '    Per- 

32 "It  is  the  settled  law  of  this  kins  v.  Sidney,  103  Wash.  595,  175 

»tate  that,  before  a  city  or  town  Pac.  301. 

can  be  charged  with  primary  liabil-  3S  Morris  v.  Sheridan,  86  Ore. 
ity  on  account  of  having  paid  local  224,  167  Pac.  593,  597,  citing 
improvement  warrants  subsequent  §  2256,  vol.  5,  ante. 
in  time  and  higher  in  number  than  34  Morris  v.  iSheridan,  86  Ore. 
those  upon  which  the  account  is  224,  167  Pac.  593,  598. 
based,  there  must  be  a  showing  Warrants  for  amounts  due  and 
that  there  eame  into  the  fund  to  become  due  issued  to  a  con- 
money  sufficient  to  pay  all  war-  tractor  of  street  work,  which  were 
rants,  and  the  interest  thereon,  duly  assigned,  were  held  superior 
which  were  prior  in  time  and  lower  to  the  rights  of  the  surety  who 
in  number  than  those  upon  which  completed    the    work    due    to    its 
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If  the  law  prescribes  a  form,  such  form  must  be  fol- 
lowed, in  order  to  transfer  title.*' 

§  2257.    Reissuance,  funding  and  calling  in  for  examina- 
tion.'* 

§  2258.    Actions  on  warrants. 

One  to  whom  warrants  have  been  legally  assigned  may 
prosecute  an  action  thereon.''' 

However,  there  can  be  no  action  on  warrants  which 
are  void,  e.  g.,  because  in  violation  of  the  debt  limit.'* 


abandonment  by  the  contractor  sub- 
seqlient  to  the  assignment  of  the 
warrants.  State  v.  Scott,  102 
Wash.  510,  173  Pac.  498. 

36  International  Bank  v.  Frank- 
lin County,  65  Mo.  105. 

36  Power  given  by  statute  to  call 
in  outstanding  warrants  for  can- 
cellation, reissuance  or  classifica- 
tion or  for  any  lawful  purpose 
whatever  sustained.  Eureka  Pire 
Hose  Co.  V.  Furry,  126  Ark.  231, 
190  S.  W.  427,  holding  action  of 
de  facto  officers  in  calling  in  war- 
rants valid. 

37  Morris  v.  Sheridan,  86  Ore. 
224,  167  Pac.  593,  598. 

Suit  by  bank  on  certificates  of 
indebtedness  which  had  been 
pledged  by  a  city  treasurer  as 
collateral  security  for  a  note.  The 
contract  or  loan  was  made  without 
knowledge  of  the  city  and  without 
any  authority  from  it.  The  treas- 
urer died  and  was  a  defaulter  and 
the  bank  brought  suit  against  the 
city  for  money  advanced  to  it, 
which  suit  was  denied.  The  present 
action  was  brought  thereafter. 
Certificates  had  been  issued  by  the 
city  for  municipal  improvements 
and  indorsed  in  blank  by  the  orig- 


inal holders.  In  this  form  they 
were  delivered  by  the  treasurer  to 
the  bank.  Nothing  on  the  face  of 
the  note  made  by  the  treasurer 
indicated  that  the  collateral  which 
he  thus  pledged  was  his  individual 
property,  and  the  bank  in  taking 
the  certificates  from  him  in  pur- 
suance of  the  right  was  presumed 
to  have  known  that  they  were  the 
property  of  the  city,  for  he  under- 
took to  pledge  them  as  its  treasurer 
but  without  any  authority  what- 
ever from  it  to  do  so.  The  present 
suit  was  instituted  not  upon  the 
implied  obligation  of  the  city  to 
pay,  nor  yet  upon  the  note  which 
was  the  basis  of  the  transactions, 
but  on  the  certificates  of  indebted- 
ness which  were  pledged  as  secu- 
rity for  the  note.  The  bank  was 
not  an  innocent  purchaser  with- 
out notice  that  the  certificates  did 
not  belong  to  the  treasurer  in  his 
own  right.  The  bank  was  not  deal- 
ing with  him  as  an  individual  but 
with  him  as  city  treasurer,  assum- 
ing to  act  for  the  city  and  in  its 
name.  First  National  Bank  v.  New 
CasUe,  238  Pa.  146,  85  Atl.  1098. 

38  Be   Afton,   43   Okla.   720,  144 
Pac.  184. 


§  2259]  Municipal  Warrants  :  Actions  :  Defenses.     8031 

But  if  a  city  retains  the  property  for  which  warrants 
were  issued,  it  may  be  liable  thereon.*^ 

The  general  rule  that  in  the  absence  of  contrary  evi- 
dence a  presumption  of  ownership  arises  from  the  pos- 
session and  control  of  personal  property  has  been  ap- 
plied to  warrants." 

Although  presentment  of  the  warrants  for  payment 
is  usually  a  condition  precedent  to  suit  thereon,  this 
formality  may  be  dispensed  with  if  it  would  ia  view  of 
the  circumstances  of  the  particular  case,  be  useless,  as 
the  law  never  requires  futile  or  nonessential  things  to 
be  done.*^ 


§  2259.    Same— defenses. 

As  a  warrant  is  non-negotiable  any  defense  available 
against  the  person  to  whom  issued  is  also  available 
against  the  assignee,*^  even  when  the  warrant  is  in  the 
hands  of  a  bona  fide  holder.*^ 

And  it  follows  also  that  it  is  permiss'ible  to  inquire 


39  Cogswell  V.  Escanaba,  176 
Mich.  156,  142  N.  W.  549. 

40  Sulphur  V.  State  (Okla.),  162 
Pao.  744,  747. 

41  Where  the  'municipality  is 
denying   its   liability   and   seeking 

I  to  escape  payment  and  made  no 
effort  to  pay  the  warrants  by  creat- 
ing a  fund  therefor.  Sulphur  v 
State  (Okla.),  162  Pac.  744,  quot 
ing  from  and  following  Conners- 
viUe  V.  Hydraulic  Co.,  86  Ind.  184, 

4?  University  State  Bank  v.  Bre- 
merton,  86  Wash.  261,  150  Pao 
439. 

City  may  set  up  defense  that  con- 
tracts upon  which  warrants  were 
based  were  in  excess  of  debt  limit; 
buj  eity  must  establish  it,  of  course, 
because  the  warrants  and  claims 
are  prijna  facie  valid.  State  Bank 
of  Miami  v.  Miami,  43  Okla.  809, 
144  Pac.  597;  Fairbanks  Co.  v. 
Sulphur  (Okla.),  161  Pae.  811. 


43  Morris  v.  Sheridan,  86  Ore. 
224,   167   Pac.   593,   597. 

Under  the  established  law  of  the 
land,  warrants  of  a  municipal  or 
quasi-municipal  corporation  which 
are  in  fact  only  the  orders  of  one 
of  its  officers  upon  another  of  its 
officers  to  pay  some  of  its  funds 
to  a  third  party,  carry  upon  their 
face  the  plain  warning  that  the 
purchaser  must  beware,  that  while 
they  are  prima  facie  evidence  of 
their  validity  they  are  always 
liable  to  be  defeated,  even  in  the 
hands  of  a  bona  fide  purchaser 
without  notice,  but  proof  that  they 
were  issued  fraudulently  for  a  pur- 
pose beyond  the  powers  of  the 
corporation,  and  that  when  they 
were  in  fact  issued  and  used  for 
such  a  purpose,  no  recital  or  certi- 
ficate of  its  officers  that  they  were 
issued  honestly  for  a  purpose  with- 
in  the  powers   of  the   corporation 
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into  tlie  whole  transaction  between  the  original  parties 
and  to  determine  whether  the  provisions  of  the  charter 
or  law  applicable  designed  to  protect  the  fund  of  the 
city  have  been  observed  in  their  issuance.** 

§  2260.    Same — statutes  of  limitatiou  as  barring  actions 
on  warrants.*^ 


§  2261.    Mandamus.*^ 

can  estop  it  from  defeating  them 
by  proof  of  the  truth.  Homblower 
V.  Pierre,  241  Fed.  450,  453,  154 
C.  C.  A.  282,  affirming  231  Fed. 
496,  citing  §  2245,  p.  4759,  vol.  5, 
ante. 

"This  has  been  the  law  of  mu- 
iiieipal  and  quasi-munieipal  war- 
rants at  least  ever  since  Mr.  Jus- 
tice Bradley  delivered  the  opinion 
of  the  Supreme  Court  in  Nashville 
V.  Bay,  19  Wall."  (86  U.  S.)  468, 
477,  478,  22  L.  ed!  1127  (164),  in 
the  year  1873,"  Ibid. 

44  Klatskanie  State  Bank  v. 
Rainier,  72  Ore.  243,  143  Pae.  909. 
,  Presumption  exists  that  officers 
performed  their  entire  duty  in  is- 
suing warrants,  and  it  must  be 
overcome  by  evidence  of  probative 
force,  to  set  aside,  etc.  Sulphur 
V.  State  (Okla.),  162  Pac.  744, 
746. 

45  Eureka  Fire  Hose  Co.  v.  Furry, 
126  Ark.  231,  190  S.  W.  427;  Uni- 
versity State  Bank  v.  Bremerton, 
86  Wash.  261,  150  Pac.  439. 

Municipality  as  a  condition  to 
setting  up  limitation  must  first 
plead  and  prove  it  had  provided 
a  fund  for  the  payment  of  such 
indebtedness.  Sulphur  v.  State 
(Okla.),  162  Pac.  744,  747. 

46  Steffen  v.  Long,  165  Mo.  App. 
254,  259,  147  S.  W.  191. 

After  a  bill  has  been  duly  au- 
dited, mandamus  will  lie  to  compel 


the  mayor  to  sign  a  warrant  there- 
for when  he  has  no  discretion  in 
the  matter.  Thomas  v.  Piatt,  187 
111.  App.  643. 

Mandamus  will  lie  to  compel  the 
issuance  of  a  warrant,  wherein  no 
discretion  is  involved,  upon  the 
general  fund  notwithstanding  there 
is  lack  of  money  in  such  fund  to 
pay  it,  provided  the  law  does  not 
forbid.  State  ex  rel.  v.  Irwin,  74 
Wash.  589,  134  Pac.  484. 

Where  the  statute  makes  it  man- 
datory on  the  city  treasurer  to 
issue  a  warrant  tp  the  proper  per- 
son when  his  bill  is  approved  by 
the  appropriate  municipal  officers, 
mandamus  will  lie  to  compel  the 
performance  of  the  duty.  Where 
the  treasurer  has  no  discretion  and 
the  bill  has  been  approved  by  the 
proper  authorities  mandamus  will 
lie  to  compel  him  to  draw  the  neces- 
sary warrant.  State  v.  Herdman, 
5  Boyce  (Del.),  555,  95  Atl.  549. 

His  return  to  such  writ  is  insuffi- 
cient where  it  does  not  appear 
that  there  was  not  sufficient  money 
in  his  hands  to  pay  the  account. 
Herdman  v.  State,  6  Boyce  (Del.) 
24,  96  Atl.  199. 

Mandamus  to  compel  issuance  of 
warrant  upon  the  city  treasurer 
for  salary  of  school  director  will 
lie.  Stern  v.  Berkeley,  25  Cal. 
App.  685,  145  Pae.  167. 


CHAPTER  43. 

MUNICIPAL  BONDS. 

I.    Depinitions,  Kinds  of  Bonds,  and  Other  General  Consideea- 

TIONS. 

II.  Powers  to  Issue  Bonds. 

III.  roRM  AND  Contents. 

IV.  Issuance,  Delivery  and  Conditions  Precedent. 
v.  Sale  or  Other  Disposition  of  Bonds. 

VI.  Negotiability  and  Eights  of  Transferees. 

VII.  Estoppel  and  Eatification. 

VIII.  Bona  Fide  Purchasers. 

IX.  Eecitals  in  Bonds. 

X.  Payment. 

XI.  Eemedies. 

I.  definitions,  kinds  of  bonds,  and  other  general  considerations. 

§  2268.  Kinds     of    bonds — railroad  §  2272.  Interest. 

aid  bonds.  §  2274.  Who  may  attack  bonds. 

§  2269.  Same — improvement  bonds.  §  2275.  Eegistration  or  certification 
§  2270.  Same — funding  and  refund-  of  bonds. 

ing  bonds.  §  2276.  Decisions  of  state  courts  as 
§  2271.  Validity  of  bonds  sustained,  binding  on  federal  courts. 

if  possible. 

II.  powers  to  issue  bonds. 

§  2277.  In  general.  §  2280.  Whether  bonds  issued  for  a 
§  2278.  Implied     power     to     issue  public  purpose. 

bonds.  §  2282.  Funding  and  refunding 
§  2279.  Express     power     to     issue  bonds. 

bonds     and     construction  §  2284.  Debt   limit   provisions. 

thereof. 

in.   form  and  contents. 

§  2285.  General  rules.  §  2289.  Provisions    as   to    maturity 

§  2287.  Signature.  of  bonds. 

8033 


8034  '     Municipal  Corporations. 


§  2291.  Provisions  for  payment  be-      §  2293.  Date. 

f  oie  issuance  of  bonds.  §  2294i  Medium  of  payment. 

§  2292.  Place  of  payment.  §  2295.  Denomination. 

IV.    ISSUANCE,  DELIVEEY  AND  CONDITIONS  PEBOEDKNT. 

§  2297.  Time  for  issuance  and  when      §  2301.  Same — election  as  condition 
deemed  "issued."  precedent  to  authority  to 

§  2299.  Proceedings     before     issu-  issue  bonds. 

ance  of  bonds.  §  2302.  Proceedings  in  court  to  de- 

termine validity  of  issue  ^ 
before  sale. 

T.     SALE  OB  OTHEE  DISPOSITION  OF  BONDS. 

§  2303.  Disposition  of  bonds.  §  2304.  Sale  at  less  than  par. 

TL    NE00TLABILIT7   AND  KIOETS    OF  TKANSFEOEES. 

§  2305.  Negotiability  of  bonds. 

Tn.    ESTOPPEL  AND  RATITIOATION. 

§  2309.  "When    municipality    bound      §  2310.  Curative  statutes, 
by  ratification  or  estop- 
I>eL 

Vm.    BONA  nDE  FUBCHASEKS. 

§  2313.  Definition     and     effect     of  §  2320.  Same — ^matters  of  record. 

status.  §  2321.  Same — matters      appearing 
1 2314.  Purchaser  from  a  bona  fide  npon  face  of  bonds.         > 

purchaser. 

EC.    KECITALS  IN  BONDS. 

§  2329.  Who  may  rely  upon  estoppel  §  2339.  Becitals  as  estoppel  to  deny 

by  recital.  compliance    with     condi- 

§  2331.  Authority  to  make  recitals.  tions. 

§  2334.  Effect  of  recital  where  no  §  2340.  Same  —  rules     applied     to 

power  to  issue  bonds.  railway  aid  bonds. 

§  2335.  Becitals    contrary   to    mat-  §  2342.  Becitals  in  funding  and  re- 

ters   of  record.  funding  bonds. 
§  2336.  Becitals   as   to    ordinances, 

resolutions,  or  orders  of 

court. 

X.    PAYUENT. 

§  2344.  In  general. 


§  2270] 
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XI.    EEUEDIES. 


§  2346.  Enjoining  bond  issue. 
§  2347.  Mandamus  to   compel  issu- 
ance of  bonds. 


§  2348.  Action  on  bonds  to  recover 

amount  due. 
§  2349.  Eemedies  where  bonds  are 

invalid. 


I.    DEFINITIONS,   KINDS   OF  BONDS  AND  OTHEB  GENERAL 
CONSIDERATIONS. 

§2268.    Kinds  of  bonds — ^railroad  aid  bonds.^ 

§  2269.    Same — improvement  bonds.* 

§  2270.    Same — ^funding  and  refunding  bonds.' 


1  Harmony  v.  Trumafl,  212  Fed. 
4  (TJ.  S.  C.  C.  A.),  reversing  205 
Fed.  549. 

2  Arizona.  Blount  v.  MacDon- 
ald,  18  Ariz.  1,  155  Pae.  736. 

Indiana.  Indianapolis  v.  Eobi- 
son  (Ind),  117  N.  B.  861;  Pitts- 
burgh, 0.  C.  &  St.  L.  Ey.  Co.  v. 
Sehmuck,  181  Ind.  323,  103  N.  E. 
325;  Bloomington  v.  Citizens'  Na- 
tional Bank,  56  Ind.  App.  446,  105 
N.  E.  575. 

Illinois.  People  v.  Boss,  272  111. 
285,  111  N.  E.  987;  Burke  v.  Chi- 
cago, 185  111.  App.  228. 

Mississippi.  Sick  v.  Bay  St. 
Louis,  113  Miss.  175,  74  So.  272. 

New  Jersey.  Dale  v.  Bayhead 
Borough,  90  N.  J.  L.  49,  100  Atl. 
329. 

Oklahoma.  Oklahoma  City  v. 
Duhme,  45  Okla.  75,  145  Pao.  408. 

Pennsylvania.  McAndrew  v. 
Dunmore  Borough,  245  Pa.  101,  91 
Atl.    237. 

Tennessee.     Imboden  v.  Bristol, 

132  Tenn.  562,  179  S.  W.  147. 
Washington.    Tennent  v.  Seattle, 

83   Wash.  108,  145  Pac.  83;  State 
ex  rel.  v.  Seattle,  74  Wash.  438, 

133  Pao.  1005. 


United  States.  Miller  v.  Hamil- 
ton, 233  Fed.  402,  147  C.  C.  A. 
338. 

Sewers,  waterworks,  flre  depart- 
ments, and  street  improvements. 
Eobinson  v.  Goldsboro,  161  N.  C. 
668,  77  S.  E.  948. 

Improvement  bonds  payable  only 
out  of  special  assessments,  levying 
a  tax  therefor  is  unauthorized  and 
illegal.  People  v.  Boss,  272  111. 
285,  111  N.'B.  987. 

Street  improvement  bonds  to  be 
paid  by  special  assessment,  held 
not  public  securities  or  bonds  un- 
der particular  law  as  to  certifica- 
tion. Lawton  v.  West,  33  Okla.  395, 
126   Pac.   574. 

Paving  certificates,  validity  of 
issue.  Celaya  v.  Brownsville  (Tex. 
Civ.  App.),  203  S.  W.  153. 

8  State  ex  rel.  v.  Hackmann  (Ho. 
1920),  218  S.  W.  318,  330,  331, 
citing  §  2270,  vol.  5,  ante. 

See  §  2226,  ante;  §  2226,  vol.  5, 
ante;  §  2282,  post;  §  2282,  vol.  5, 
ante.  ' 

4  Beasonable  expenses  incurred  in 
issuing  bonds  are  incident  to  the 
purposes  of  the  law  and  is  not 
a   misappropriation    of   the   funds 
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§  2271.    Validity  of  bonds  sustained,  if  possible.* 

Bonds  valid  when  issued  cannot  be  rendered  invalid 
by  charter  amendment.^ 

§  2272.    Interest.6 

§  2274.    Who  may  attack  bonds. 

One  with  full  knowledge  of  certain  defects  and  in- 
firmities in  a  bond  issue  of  an  irrigation  district,  which 
do  not  relate  to  the  power  to  issue  such  bonds,  nor  show 
that  such  power  was  exceeded,  but  which  relate  alone  to 
irregularities  in  the  manner  of  disposing  of  the  bonds, 


so  as  to  invalidate  the  bonds.  Le- 
Eoy  V.  Elizabeth  City,  166  N.  C. 
93,  81  S.  E.  1072. 

"The  right  to  question  the  valid- 
ity of  bonds  on  the  ground  of 
irregularities  in  proceedings  pre- 
liminary to  their  issuance  ends  with 
the  negotiation  of  the  bonds. 
Where  the  power  to  vote  the  bonds 
is  absent  the' rule  is  different.  So 
it  has  been  held  with -respect  to 
bonds  attacked  after  negotiation, 
on  the  ground  that  the  submission 
was  double  acquiescence  in  the  is- 
suance and  sale  of  bonds  bars  the 
right  to  complain  of  doubleness 
in  submissions."  State  ex  rel.  v. 
Gordon,  268  Mo.  321,  337,  338,  188 
S.  W.  88. 

6  Assertion  in  a  charter  amend- 
ment that  bonds  issued  pursuant 
to  previous-  authorization  were 
valid  obligations  of  the  city,  while 
equivalent  to  further  assurance,  is 
unnecessary.  "If,  however,  by 
such  declaration  funding  or  refund- 
ing bonds  were  contemplated,  the 
assertion  might  have  been  proper. ' ' 
Portland  v.  Albee,  67  Ore.  221,  135 
Pac.  897,  899,  citing  §  2270,  vol.  5, 
ante. 


6  Law  allowed.  Robinson  v. 
Goldsboro,  161  N.  C.  668,  77  S.  E. 
948;  McCrary  Oo.  v.  Brantley 
(Ala.),   79   So.   602. 

Bate  regulated  by  law.  If  not 
paid  at  maturity  a  higher  rate 
fixed  as  penalty.  Oklahoma  City 
V.  Duhme,  45  Okla.  75,  145  Pac. 
408. 

If  no  provision  in  applicable  law 
municipal  authorities  may  regulate 
interest.  Paine  v.  Seattle,  70 
Wash.  294,  126  Pac.  628,  636. 

However  it  must  not  be  usurious. 
Paine  v.  Seattle,  70  Wash.  294, 
126  Pac.  628,  636. 

Like  a  note,  the  bond  would  only 
take  effect  upon  delivery  and  bear 
interest  from  such  date.  Venice 
V.  Lawrence,  24  Cal.  App.  350,  141 
Pac.  406. 

Municipality  held  chargeable 
with  interest  on  improvement 
bonds,  where  it  wrongfully  rebated 
to  property  owners  before  they 
paid  for  the  improvement,  and  had 
not  this  occurred  the  municipality 
would  have  had  on  hand  sufEtcient 
funds  to  discharge  the  interest. 
Burke  v.  Chicago,  185  lU.  App.  228. 
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or  irregularities  in  the  clerical  work  in  issuing  them, 
by  silence  and  acquiescence  will  be  estopped  from  ques- 
tioning the  validity  of  the  bonds  and  the  payment  of 
assessments  against  his  land  to  raise  funds  to  pay  such 
bonds.  This  case  is  to  be  distinguished  and  not  "con- 
fused with  that  line  of  cases  which  hold  that  estoppel 
cannot  be  invoked  against  an  interested  party  who  seeks 
to  have  declared  void  bonds  which  have  been  issued  with- 
out warrant  of  law,  or  in  excess  of  the  power  conferred 
upon  the  issuing  body. ' '  ' 

§  2275.    Registration  or  certification  of  bonds. 

As  a  condition  precedent  to  the  validity  or  negotia-  ^ 
tion  of  the  bonds,  registration  is  often  required.  When 
presented  for  registration  the  officer  usually  certifies  by 
indorsement  on  the  bonds  that  all  requirements  of  the 
law  have  been  observed  in  their  issuance.  Sometimes  it 
is  held,  under  particular  laws,  that  such  officer,  although 
not  exercising  judicial  functions,  may  decide  whether  ^ 
on  application  of  the  law  to  the  facts  he  should  in  com- 
pliance with  the  mandate  of  the  law  enter  them  on  the 
register.* 

As  the  officer  is  not  required  to  approve  invalid  bonds,' 
he  may  refuse  registration  and  certification  unless  evi- 
dence is  presented  to  him  showing  that  all  conditions 
of  the  law  have  been  observed." 

If,  however,  upon  presentation  of  the  bonds  to  the 
proper  officer  for  registration,  a  prima  facie  showing  is 

7  Page  V.  Oneida  Irr.  Dist.,  26  Where  a  double  proposition  was 
Idaho  108,  141  Pac.  238,  240.  submitted  in  violation  of  law,  al- 

8  State  ex  rel.  v.  Gordon,  251  though  carried  by  the  requisite 
Mo.  303,  158  S.  W.  683.  vote,    the    officer    may    refuse    to 

Improvement  bonds,  held  not  -  register  bonds.  State  ex  rel.  v. 
public  securities  or  bonds  under  Gordon,  268  Mo.  321,  188  S.  W. 
particular   law   as    to   certification      88. 

by   the   attorney-general.     Lawton  10  State   ex   rel.   v.    Gordon,   268 

V.   West,   33   Okla.    395,   126   Pac.      Mo.  321,  188  S.  W.  88. 
574. 

9Ee   Miami,   43    Okla.    205,    141 
Pae.  1174. 

8  McQ.— 32 


8038  Municipal  Coepobations,  [§  2275 

made  that  they  have  been  issued  in  compliance  with  the 
conditions  prescribed  by  law,  it  is  the  specific  duty  of 
such  officer  to  register  them  in  the  manner  required  by 
law." 

In  the  absence  of  any  reasonable  countervailing  cause, 
mere  non-action  on  the  part  of  municipal  authorities  to 
proceed  with  a  bond  issue  approved  by  the  electors,  will 
not  suffice  to  relieve  the  proper  officer  from  discharg- 
ing the  duty  enjoined  by  law  to  register  the  bonds.^^ 

§  2276.    Decisians  of  state  courts  as  binding  on  federal 
courts." 

n.    POWER  TO  ISSUE  BONDS. 

§  2277.    In  general. 

The  validity  of  a  bond  issue  is  dependent  on  the  ap- 
plicable law.^* 

' '  The  right  to  issue  bonds  of  a  designated  district  and 
territory,  including  the  state,  county,  city,  town,  or  other 
communities  is  neither  a  political  nor  governmental 
power,  but  a  private  corporate  power  conferred  for  local 
purposes."" 

11  state  ex  rel.  v.  Hackmann,  274  subscribe  stock  to  a  railroad  eom- 
Mo.  551,  203  S.  W.  &60.  pany  to  aid  its  completion  and  is- 

12  State  ex  rel.  v.  Hackmann,  sue  bonds  to  pay  for  the  same. 
273  Mo.  670,  202  S.  W.  7,  16.  Burlingham  v.  New  Bern,  213  Fed. 

18  Laredo  v.  Head,  246  Fed.  825;  1014,  1019. 

Sidney  v.  Marceline,  237  Fed.  168,  Where   there   exists   a  fatal   in- 

150  C.  C.  A.  314;  Newbern  v.  Na-  finnity  in  the  attempt  of  the  mnnic- 

tional  Bank,  234  Fed.  209,  148  C.  ipal   corporation   to   incorporate   it 

C.  A.  111.  has  no  power  to  issue  bonds.  Beyer 

14  Power  to  issue  existed.  Laredo  v.   Athens,  249  Fed.  849,  855.      - 

V.  Frishmuth  (Tex.  Civ.  App.),  196  Ratification  of  indebtedness  and 

S.  W.  190.  validation   of  bond  issue  by  vote 

Bonds  for  water  works   system.  of  people  on  change  of  law  where 

Wheeler    v.    Denver,    231    Fed.    8,  bonds   had   been  issued   exceeding 

145  C.  C.  A.  196.  the    (Jgbt    limit.      Santa    Cruz    v. 

Power  denied  to  issue  bonds  for  Wykes,  202  Fed.  357,  373,  120  C.  C. 

garbage  disposal  plant.     Eiddle  v.  A.  485. 

Atlantic  City,  89  N.  J.  L.  122,  97  16  Blount  v.  MacDonald,  18  Ariz. 

Atl.  790.  1,  155  Pao.  736. 

Municipality  is  not  authorized  to 
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The  legislature  has  plenary  powers  over  municipali- 
ties and  the  issue  thereby  of  bonds  for  municipal  pur- 
poses, and  it  can  authorize  a  city  to  issue  bonds  for  a 
legitimate  municipal  purpose  without  any  submission  of 
the  question  to  the  electorate  of  the  city." 

If  bonds  are  issued  without  anthority  of  law  they  are 
absolutely  void  and  no  right  as  against  the  city  can 
accrue  under  them;  no  action  taken  by  the  authorities 
of  the  city  in  regard  to  them  confers  any  right  upon  the 
holder.  The  levy  and  collection  of  a  tax  to  pay  them  is 
without  authority  of  law  and  the  holder  acquires  no  right 
to  the  amount  collected.^'' 

Where  bonds  are  issued  of  several  distinct  amounts, 
some  which  are  authorized  and  some  of  which  are  not, 
if  they  can  be  separated  the  legal  bonds  will  be  sus- 
tained.^* 

§  2278.    Implied  power  to  issue  bonds. 

As  inherent  power  to  issue  does  not  exist  a  munici- 
pality may  issue  bonds  only  when  duly  empowered.^' 

§  2279.    Express  power  to  issue  bonds  and  construction 
thereof. 

Subject  to  conditions  stated  express  or  implied  power 
to  issue  bonds  for  specified  purposes  is  generally  con- 
ferred upon  municipal  corporations.^" 

18  Camp   V.   State,    71   Fla.   381,  19  Schieffelia  v.  Hylan,  174  N.  Y. 

72  So.  483.  S.  506. 

17 It  is  held  by  the  city  subject  "The  power  of  municipalities  to 
to  the  right  of  taxpayers  to  demand  issue  bonds  must  be  found  in  a 
repayment.  The  application  of  Jhe  legislative  enactment.  Such  an 
fund  to  other  purposes  by  the  city  enactment  is  a  grant  of  authority 
authorities  is  no  concern  of  the  from  the  state  to  the  municipality, 
bond  holder,  since  no  harm  came  and  must  be  construed  with  striet- 
to  him  by  reason  of  the  unlawful  ness  against  the  grantee."  Brad- 
act  of  the  city.  Burlingham  v.  bury  v.  Idaho  Falls  (Idaho  1918), 
New  Bern,  213  Fed.  1014.  177  Pac.  388. 

18  Munroe  v.  Reeves,  71  Fla.  612,  «>  Portland  v.  Albee,  67  Ore.  221, 

71  So.  922.  135    Pac.    897;    Minneapolis    Real 
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In  the  exercise  of  the  power,  all  mandatory  provisions 
of  the  controlling  law  are  to  be  observed  in  all  substan- 
tial respects.^^ 

Statutes  on  the  same  subject  are  construed  together.*** 
When  a  bond  issue  is  authorized  by  vote  of  the  people 
to  acquire,  for  example,  a  municipal  water  plant,  dis- 


Estate  Board  v.  Minneapolis  (Minn. 
1920),  177  N.  W.  494. 

Law  held  to  authorize  issuance 
of.  Smith  V.  Eaton,  18  N.  M. 
613,  140  Pae.  109. 

Granted  subject  to  constitutional 
limitations  to  contract  debts  and 
borrow  money  and  to  issue  bonds. 
Kimbley  v.  Owensboro,  176  Ky.  532, 
195  S.  W.   1087. 

To  raise  funds  for  public  utility, 
as  lighting  plant.  Chandler  v. 
Seattle,  80  Wash.  154,  141  Pae. 
831. 

Lighting  system.  Livermore  v. 
Millville,  82  N.  J.  Eq.  648,  90  Atl. 
380. 

To  enlarge  lighting  plant.  Brad- 
burry  v.  Idaho  Falls  (Idaho  1918), 
177  Pae.  388. 

Water  and  light  plants.  Backus 
V.  Virginia,  123  Minn.  48,  142  N. 
W.  1042. 

To  raise  money  to  install  filtra- 
tion plant  by  bond  issue,  to  comply 
with  state  law.  State  ex  rel.  v. 
Dean,  95  Ohio  108,  116  N.  E.  37. 

For  the  construction  of  wharves, 
harbors,  landings,  etc.  Pascagoula 
V.  Delmas,  108  Miss.  91,  66  So. 
329. 

For  public  work.  Tennent  v. 
Seattle,  83  Wash.  108,  145  Pae. 
83. 

To  issue  improvement  bonds  and 
pledge  assessments  to  be  made 
therefor  to  pay  the  same.  Miller 
V.  Hamilton,  233  Fed.  402,  147  C.  C. 
A.  338. 


Eoad  improvement  bonds.  Blount 
V.  MacDonald,  18  Ariz.  1,  155  Pae. 
736. 

Power  to  issue  railway  aid  bonds 
and  validity  of  town  vote  to  au- 
thorize their  issuance.  Harmony 
V.  Truman,  212  Fed.  4  (U.  S.  C. 
C.  A.),  reversing  205  Fed.  549. 

Vote  of  people  necessary  to  au- 
thorize issuance  of  bonds  for  an 
electric  light  plant.  State  ex  rel. 
V.  Hackmann,  274  Mo.  551,  203 
S.  W,  960. 

To  provide  a  city  hall  on  vote  of 
electors.  Thomas  v.  Gooding,  27 
Idaho  624,  l49  Pae.  1064. 

Express  authority  granted,  but 
if  they  are  to  be  issued  beyond  a 
specified  limit  they  must  be  au- 
thorized by  vote  of  people.  Heff- 
ner  v.  Krinn,  95  Ohio  1,  120  N.  E. 
221. 

On  vote  of  people  to  raise  money 
by  bond  issue  to  purchase  water- 
works. Enterprise  Beal  Estate  Co. 
V.  Charleston,  107  S.  C.  492,  93 
S.  E.  184. 

For  hospital.  Stokes  v.  Mont- 
gomery (Ala.  1919),  82  So.  663. 

21Burwell  v.  Lillington,  171  N. 
C.  94,  87  S.  E.  970. 

22  Held,  to  authorize  issuance  of 
bonds  for  the  construction  of  a 
combined  water  and  electric  light 
plant.  Loe  v.  Palco,  103  Kan.  287, 
173  Pae.  299. 
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cretion  as  to  issuance  and  amounts  thereof  is  sometimes 
vested  in  commissioners.** 

A  law  authorizing  a  bond  issue  for  various  purposes 
which  does  not  declare  what  proportion  of  the  proceeds 
of  the  bonds  shall  be  applied  to  each  specific  purpose 
does  not  render  it  void.  Such  matter  may  properly 
rest  within  the  sound  discretion  of  the  municipal  au- 
thorities.** 

The  power  conferred  is  to  be  construed  as  restricted 
to  the  bonds  authorized.  Thus  authority  to  issue  build- 
iag  bonds  does  not  iuclude  bonds  for  hospitals  or  a  gar- 
bage reduction  plant.*^ 

So  authority  to  issue  bonds  to  use  the  proceeds  aris- 
ing therefrom  to  retire  matured  bonded  or  floating  in- 
debtedness is  not  authority  to  issue  bonds  to  construct 
a  lighting  plant.*® 

So  authority  to  issue  bonds  for  a  public  utility  is  not 
authority  to  purchase  a  bridge  across  a  running  stream 
between  the  municipality  and  a  township  which  is  to  be 
owned  jointly,  where  the  law  provided  that  the  utility 
was  to  be  owned  exclusively  by  such  city.*'' 

So  authority  to  issue  bonds  for  the  establishment  and 
changing  of  channels  of  water  courses,  and  constructing 
bridges  over  bays  and  streams,  is  not  authority  to  issue 
bonds  for  the  purpose  of  building  docks  or  wharves,  and 
incidentally,  to  purchase  property  for  that  purpose.** 

So  authority  to  issue  bonds  for  an  extension  of  water- 
works, it  is  held,  is  not  authority,  to  issue  bonds  to  re- 
imburse the  municipality  for  extensions  made  and  paid 
for  from  money  raised  by  taxation.*' 

23  Wheeler   v.  Denver,  '231  Fed.  28  Pascagoula  v.  Delmas,  108  Miss. 

8,  145  C.  C.  A.  196.  91,   66   So.   329,   approving   Hazle- 

24Gastonia  v.  Citizens'  National  hurst  v.   Mayes,   96  Miss.  656,   51 

Bank,  165  N.  C.  507,  81  S.  B.  755.  So.  890. 

26  Detroit    v.    Engel,    187    Mich.  29  "It  does  not  follow  that  be- 

88,  153  N.  W.  537.  cause      the      town      might      have 

26  Brooks  V.  Sea  Isle  City  (N.  J.  borrowed  the  money  for  these  ex- 
L.),  83  Atl.  779.  tensions    at    the    time    they    were 

27  Ee  Miami,   43  Okla.  205,   141  voted  that  it  can  do  so  now  after 
Pac.  1174.  they    are    paid    for. ' '      Chapin    v. 
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So  under  a  law  whicli  authorized  the  issuance  of  bonds 
"for  the  purpose  or  purposes  hereinafter  named,"  and 
which  specified  in  detail,  the  "following  named  pur- 
poses," it  was  held  that,  as  the  word,  "named"  meant 
"specified,"  it  did  not  include  a  municipal  auditorium 
and  the  necessary  site  therefor  when  not  named  therein.'" 

On  the  other  hand,  constitutional  authorization  of  mu- 
nicipal taxation  "for  the  erection  of  public  buUdings, 
streets,  sewers,  waterworks  and  other  permanent  im- 
provements," it  has  been  held,  is  authority  to  issue  bonds 
for  the  acquisition  by  purchase  or  the  construction  of 
an  electric  light  plant.*^ 

So  express  power  to  issue  bonds  for  necessary  ex- 
penses without  a  vote  of  the  people  authorizing  it,  in- 
cludes bonds  for  sewer,  waterworks,  fire  department  and 
street  improvements.'* 

So  authority  to  issue  bonds  for  the  construction  and 
maintenance  of  waterworks,  is  authority  to  repair,  since 
repairing  is  maintenance.'' 

Under  express  power  to  issue  bonds  in  the  amount  of 
$100,000  for  water  and  sewer  systems  with  a  specifica- 
tion that  the  denomination  should  be  $1,000,  that  they 
should  be  numbered  from  one  to  fifty,  that  not  more 
than  $50,000  should  be  used  for  the  sewerage  system 
and  the  balance  for  the  water  system,  it  was  held  that 
$50,000  of  the  bonds  was  intended  to  be  issued  for  each 
system  respectively,  and  hence  the  bonds  should  be  issued 
as  two  series,  one  for  the  sewerage  and  one  for  the 
water.'* 


§  2280.    Whether  bonds  issued  for  a  public  purpose 
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Lincoln,  217  Mass.  336,  104  N.  E.  83  Herbert  v.  Grifath,  99  S.  C.  1, 

745.  82  S.  E.  98«. 

SOColvin  V.  Ward,  189  Ala.  198,  34Seyboiat  v.  Rainier,  130  Md. 

66  So.  98.  69,  99  A,tl.  960. 

81  Simpson  v.  Naeogdoches  (Tex.  86  ' '  Municipal  bonds  can  lawful- 
Civ.  App.),  152  S.  W.  858.  ly    be    issued    only   for   municipal 

SSBobinson  v.  Goldsboro,  161  N.  purpose;  and  when  a  proposed  issue 

C.  668,  77  N.  E.  948.  of  bonds  appears  to  be  for  a  mu- 
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§  2282.    Funding  and  refunding  bonds." 

§  2284.    Debt  limit  provisions. 

Limitations  as  to  indebtedness  usually  apply  to  bond 
issues,  and  when  tbey  do,  to  validate  the  bonds,  they 
must  be  observed.*'' 

All  laws  on  this  subject  should  be  construed  together." 


nicipal  purpose,  the  statute  does 
not  require  the  proceedings  taken 
by  the  municipality  or  by  the 
proper  electorate  preliminary  to  the 
issue  of  the  bonds,  to  designate  the 
particular  municipal  purpose  for 
which  they  are  intended  to  be  used. 
*  *  *  Should  an  attempt  be 
made  to  use  the  bonds  or  their 
proceeds  for  another  than  an  ap- 
propriate municipal  purpose,  kny 
interested  party  has  a  remedy." 
Perry  v.  Panama  City,  67  Pla.  285, 
65  So.  6. 

Public  utility.  State  ex  rel.  v. 
Cincinnati  Street  Ey.  Co.,  97  Ohio 
283,  119  N.  E.  735;  Atty-Gen.  v. 
Detroit  Common  Council,  164  Mich. 
369,  129  Nj  W.  879. 

Water  works.  Western  New 
York  Water  Co.  v.  Whitehead,  160 
N.  T.  S.  1020,  97  Misc.  Eep.  57, 
affirmed  in  162  N.  T.  S.  1149. 

Sea  wall  to  protect  a  city  from 
tides  and  floods,  held  a  public 
improvement.  Sick  v.  Bay  St. 
Louis,  113  Miss.  175,  74  So.  272. 

Making  and  selling  ice  by  the 
municipality,  held  not  a  public  pur- 
pose, authorizing  the  issuance  of 
bonds.  State  ex  rel.  v.  Orear,  277 
Mo.  303,  316-329,  210  S.  W.  392. 

SSHonnold  v.  Carter  County 
Comrs.  (Okla.),  177  Pac.  71;  Port- 
land V.  Albee,  67  Ore.  221,  135  Pac. 
897,  899,  citing  §  2270,  vol.  5,  ante; 
Be  Afton,  43  Okla.  720,  144  Pac. 
184. 


Refunding  bonds.  Finnup  v. 
School  District,  94  Kan.  695,  146 
Pae.  349. 

Law  authorized  bond  issue  ' '  for 
the  purpose  of  funding  the  floating 
indebtedness  and  outstanding  legal 
warrants  of  such  city  or  town." 
Judgments  against  the  town  were 
held  included  in  the  words  floating 
indebtedness.  Hayden  Bealty  Co. 
V.  Aurora,  62  Colo.  563,  163  Pac. 
843. 

87  California.  Hartigan  v.  Los 
Angeles,  170  Cal.  313,  149  Pac. 
590. 

Kansas.  State  ex  rel.  v.  Kansas 
City,  lOa  Kan.  806,  168  Pac.  907. 

Kentucky.  Kimbley  v.  Owens- 
boro,  176  Ky.  532,  195  S.  W.  1087. 

Ohio.  State  ex  rel.  v.  Cincinnati 
Street  Ey.  Co.  (Ohio),  119  N.  B. 
735;  Cincinnati  v.  Puchta,  94  Ohio 
St.  431,  115  N.  E.  278. 

Oklahoma.  Be  Afton,  43  Okla. 
720,  144  Pac.  184. 

Texas.  Cohen  v.  Houston  (Tex. 
Civ.  App.),  176  S.  W.  809. 

Washington.  Schooley  v.  Che- 
halis,  84  Wash.  667,  147  Pac.  410; 
Chandler  v.  Seattle,  80  Wash.  154, 
141  Pac.  331. 

38  Crayton  v.  Charlotte,  175  N. 
C.   17,   94  S.  E.  689. 

Whether  debt  limit  provisions 
has  been  exceeded.  State  ex  rel. 
v.  Hackmann,  274  Mo.  551,  203 
S.  W.  960. 
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Specified  kinds  or  classes  of  bonds  may  be  excluded 
from  restrictions  as  to  indebtedness,^®  as  paving  bonds,*" 
or  bonds  for  necessary  expenses,  e.  g.,  improvement  of 
streets,  waterworks,  fire  system,  light  plant  and  mu- 
nicipal buildings.*^ 

III.   FORM  AND  CONTENTS. 

§  2285.    General  rules. 

Where  the  form  of  the  bond  is  defective  and  is  at- 
tacked before  the  bonds  pass  to  bona  fide  holders,  the 
issue  may  be  set  aside  and  a  new  issue  ordered  to  be 
made  in  proper  form.*^ 

§  2287.    Signature. 

Admissions  on  the  record  "that  the  lithograph  signa- 
ture on  the  coupons  are  lithographic  facsimiles  of  the 
signature"  of  the  mayor  and  clerk  of  the  municipal  cor- 
poration issuing  the  bonds  is  an  inference  that  the  offi- 
cers acted  with  due  authority,  and  is  the  prima  facie 
effect  in  an  evidential  sense.  Bonds  bearing  the  genuine 
signatures  of  the  proper  officers  and  the  corporate  seal 
establish  a  prima  facie  case  of  validity.  The  uniform 
rule  is  to  treat  the  signature  and  the  corporate  seal  as 

39  Debt  limit  provisions,  held  in-  41  Kingston_v.  Security  Trust  Co., 
applicable  to  increase  of  indebted-      169  N.  C.  207,  85  S.  E.  399. 

ness   by   bonds    to    improve   water  42  "It  may  be  well  that,  if  the 

works.    Bain  v.  Goldsboro,  164  N.  bonds   had   been   issued   and  were 

C.  102,  80  S.  E.'  256.  in  the  hands  of  bona  fide  holders 

Certain  bond  issue   may  be   ex-  they  would  be  enforceable,  though 

empt    from    statutory    debt    limit  ostensibly    based    on    the    wrong 

provision,   as  independent  bond-is-  statute.     But  where   the   form   of 

suing    power    conferred    to    raise  the  bond  is  attacked  in  limine,  as 

money  by  bonds  to  install  filtration  in  this  case,  the  court  should  set 

plant  to  comply  with  a  state  law.  it  aside,  if  illegal  in  itself,  to  the 

State    ex    rel.    v.    Dean,    95    Ohio  end   that    the    bonds   when   issued 

108,  116  N.  B.  37.  should    recite    their    true    basis." 

40  Junction  City  v.  Central  Na-  Livermore  v.  Millville,  82  N.  J. 
tional  Bank,  96  Kan.  407,  153  Pac.  Eq.  648,  90  Atl.  380. 

28. 
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importing  authority  so  to  execute  the  bonds,  "and  this, 
too,  where  the  authority  of  the  signatory  officers  has 
not  appeared  in  the  statute. ' '  ** 

§  2289.    Provisions  as  to  maturity  of  bonds. 

Provisions  of  the  applicable  law  as  to  the  maturity 
of  the  bonds,  to  render  them  valid,  must  be  followed.** 

Nor  can  such  invalid  bonds,  it  has  been  said,  be  rati- 
fied by  council  action  or  by  vote  of  the  electors.*® 

Under  a  law  providing  that  bonds  shall  be  payable 
at  such  times  and  places  as  the  council  or  other  corpo- 
rate authorities  shall  determine,  if  the  charter  does  not 
establish  a  rule  on  the  subject,  the  council  may  fix  the 
time  of  maturity ;  *®  and  in  such  case  it  has  been  held 
that  even  a  charter  provision  cannot  restrict  the  coun- 
cil's discretion  in  this  respect.*'' 


iSNewbern  v.  National  Bank, 
234  Fed.  209,  217,  148  C.  C.  A.  Ill, 

The  obligation  imposed  on  a 
mayor  and  auditor  to  execute  cer- 
tain bonds,  held  to  be  ministerial, 
no  discretion  can  be  exercised  and 
mandamus  will  lie  to  compel  its 
exercise.  Portland  v.  Albee,  67 
Ore.  221,  135  Pac.  897,  899,  approv- 
ing §  2347,  vol.  5,  ante. 

The  city  treasurer  cannot  justify 
his  refusal  to  sign  the  bond  upon 
the  ground  that  the  board  of  trus- 
tees may  violate  their  duty  by 
selling  the  bond  for  less  than  par. 
Venice  v.  Lawrence,  24  Cal.  App. 
350,  141  Pac.  406. 

Where  the  bonds  differed  from 
those  described  in  the  ordinances 
and  the  difference  is  only  in  rela- 
tion to  the  time  when  the  bonds 
and  interest  thereon  are  made  pay- 
able— a  matter  not  material  or  nec- 
essary to  be  included  in  the  call 
for  election  or  other  preliminary 
ordinance,  the  clerk  cannot  refuse 


to  sign  the  same.  The  clerk's 
refusal  to  countersign  was  an  omis- 
sion to  perform  a  plain,  ministe- 
rial duty  devolving  upon  him  by 
law  and  it  may  be  compelled  by 
writ  of  mandate.  Oxnard  v.  Bellah, 
21  Cal.  App.  33,  130  Pac.  701. 

44McAndrew  v.  Dunmore  Bor- 
ough, 254  Pa.  101,  91  Atl.  237; 
Simpson  v.  Nacogdoches  (Tex.  Civ. 
App.),  152  S.  W.  858. 

45  Geneva  v.  Fenwick,  145  N. 
T.  S.  884,  159  App.  Div.  621. 

46  Shorts  v.  Seattle,  95  Wash.  531, 
164  Pac.   239. 

Provisions  as  to  maturity  of 
bonds,  held  sufficient.  Schooley  v. 
Chehalis,  84  Wash.  667,  147  Pac. 
410. 

Maturity  date  fixed  by  council 
resolution.  McCarthy  v.  Mc- 
Elvaney  (Tex.  Civ.  App.),  182  S. 
W.  1181,  1183. 

47 ' '  The  fixing  of  the  maturity 
of  the  bonds  is  thus  distinctly  left 
to   the   discretion   of   the   common 
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§2291.    Provisions    for    payment    before    issuance    of 
bonds." 

The  usual  provision  is  that  no  indebtedness  shall  Be 
incurred  or  renewed,  or  bonds  issued  unless  provision 
is  made  for  levying  and  collecting  annually  by  taxation 
an  amount  sufficient  to  pay  the  interest  and  to  provide 
a  sinking  fund  for  the  final  j)ayment  of  the  debt  or  re- 
demption of  the  bonds  at  maturity." 


council  or  other  corporate  author- 
ities of  the  city.  That  discretion 
being  vested  in  the  council  by  gen- 
eral state  law  cannot  be  controlled 
or  circumscribed  by  any  charter 
provision.  This  as  a  governing 
principle  in  such  cases  is  too  thor- 
oughly established  by  the  decisions 
of  this  court  to  be  open  to  ques- 
tion." Shorts  v.  Seattle,  95  Wash. 
538,   164   Pac.   241. 

48  Calif  ornia.  Calistoga  v.  Adams 
(Cal.  App.),  172  Pae.  624.    ^ 

Georgia.  Sewell  v.  Tallapoosa, 
145  Qa.  19,  88  N.  E.  577,  580,  581. 

Kentucky.  Barry  v.  New  Haven, 
162  Ky.  60,  171  S.  W.  1012;  Parker 
v.  Oorbin,  149  Ky.  603,  149  S.  W. 
970. 

New  Jersey.  Livermore  v.  Mill- 
ville,  82  N.  J.  Eq.  648,  90  Atl.  380. 

New  York.  Lyon  v.  Binghamton, 
145  N.  Y.  S.  424,  160  App.  Div. 
222. 

Washington.  Washington-Oregon 
Corporation  v.  Chehalis,  76  Wash. 
442,  136   Pac.  681. 

Wisconsin.  Janes  v.  Eacine,  155 
Wis!  1,  143  N.  W.  707. 

See  §2173,  ante;  §§2173,  2174, 
vol.  5,  ante. 

In  the  issue  of  bonds  to  raise 
money  to  build  a  sea  wall,  by 
special  assessment  on  property  to 
be  benefited,  unless  the  city  is 
primarily     liable     for     the     entire 


amount,  with  right  to  reimburse 
itself  by  special  assessment,  the 
notice,  hearing,  etc.,  should  be 
made  before  the  bonds  are  issued. 
Sick  v.  Bay  St.  Louis,  113  Miss. 
175,  74  So.  272. 

49  A  tax  within  the  limitations 
of  the  law  sufficient  to  provide  a 
sinking  fund  and  interest  on  the 
bonds  must  be  levied  by  the  proper 
authorities.  State  ex  rel.  v.  Dean, 
95  Ohio  108,  116  N.  B.  37. 

Law  provided  how  price  of 
waterworks  should  be  paid,  that 
a  sinking  fund  should  be  created 
by  an  annual  tax,  "of  at  least 
one-fortieth  part  of  the  entire 
bonded  debt,"  and  the  ordinance 
provided  for  such  tax,  but  used 
the  qualifying  words  "if  neces- 
sary." Heldy  ordinance  was  a  suf5- 
cient  compliance  with  the  law, 
that  it  by  implication  directed  the  ' 
collection  of  as  much  as  should  be 
necessary  for  the  purpose  named, 
that  the  words  at  most  are 
but  surplusage.  Enterprise  Real 
Estate  Co.  v.  Charleston,  107  S. 
C.  492,  93  S.  E.  184. 

No  provision  was  made  for  the 
levy  of  a  special  tax  to  pay  the 
interest  on  the  bonds  or  for  the 
creation  of  a  sinking  fund  for  their 
ultimate  redemption.  "The  city 
has  the  undoubted  right  to  pay 
the    interest    out    of    its    general 
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Subli  provision  is  mandatory ;  ^^  and  the  corporate  au- 
thorities should  conform  strictly  to  the  constitutional 
and  legislative  requirements  under  which  they  act  in 
safeguarding  the  interests  of  the  municipality.'^ 

§  2292.    Place  of  payment." 

§  2293.    Date. 

The  general  rale  is  that,  "although  a  bond  be  errone- 
ously dated  or  bear  no  date,  its  validity  will  not  be  af- 
fected if  all  the  essentials  necessary  to  give  it  legal  and 
binding  force  have  been  complied  with. ' '  *' 


§  2294.    Medium  of  payment. 

revenues,  if  they  are  sufficient,  but 
its  authorities  could  not  exceed  the 
limitations  of  taxation  fixed  in  the 
charter  without  special  permission 
from  the  General  Assembly."  It 
appeared  that  the  present  revenues 
of  the  city  were  sufficient  to  pay 
the  city's  expenses,  the  interest  on 
the  bonds,  and  eventually  to  create, 
a  sinking  fund;  "but  a  bond  issue 
of  a  city  or  town  for  necessary 
municipal  expenses,  duly  author- 
ized by  legislative  enactment,  is 
not  invalid  because,  at  the  present 
rate  of  taxation  an  insufficient  rev- 
enue is  obtained  for  a  sinking 
fund  to  pay  the  annual  interest." 
Gastonia  v.  Citizens'  National 
Bank,  165  N.  C.  507,  81  S.  B.  755. 

BO  Link  v.  Karb,  89  Ohio  326,  104 
N.  E.  632;  Cincinnati  v.  Harris, 
91  Ohio  151,  110  N.  E.  468. 

61  In  the  absence  of  a  require- 
ment that  the  bonds  shall  have 
been  first  issued  before  the  legisla- 
tion providing  for  the  levy  of  taxes 
for  the  purposes  stated  shall  be 
enacted,  the  matter  is  left  to  the 


61 


discretion  of  the  legislative  body 
empowered  to  act  for  the  munici- 
pality. Stat^  ex  rel.  v.  Zangerle, 
95  Ohio  58,  115  N.  B.  511. 

62Lasseter  v.  State, '67  Fla.  240, 
64  So.  847. 

63  State  ex  rel.  v.  Hackman,  273 
Mo.  670,  202  S.  W.  7,  16. 

64  One  section  of  the  law  pro- 
vided that  the  principal  interest 
of  the  bonds  shall  be  payable  in 
"gold  coin  of  the  United  States 
of  the  present  standard  of  weight 
and  fineness."  The  fact  that  the 
section  of  the  law  containing  the 
form  of  the  bond  provided  that 
the  principal  and  interest  shall  be 
payable  in  gold  coin,  is  not  im- 
portant. The  sections  do  not  conflict 
but  must  be  construed  together. 
When  gold  coin  is  mentioned  in 
the  section  as  to  form  it  necessarily 
means  the  kind  of  gold  coin  de- 
scribed in  the  other  section.  Las- 
seter  v.  State,  67  Pla.  240,  64  So. 
847. 

Bonds  issued  to  pay  for  local 
improvements  expressly  made  pay- 
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§  2295.    Denomination." 

IV.    ISSUANCE,  DELIVEEY  AND  CONDITIONS  PEECEDENT. 

§2297.    Time  for  issuance,  and  when  deemed  "issued." 

A  favorable  vote  by  the  electors  for  a  bond  issue  for 
a  hospital  in  1908,  was  held  sufficient  to  authorize  the 
issuance  in  1919,  irrespective  of  a  change  of  the  munici- 
pal government  in  the  interim  from  the  aldermanic  to 
the  commission  form.*® 

§  2299.    Proceedings  before  issuance  of  bonds." 

As  valid  bonds  can  be  issued  only  in  the  manner  pre- 
scribed by  law,**  all  mandatory  requirements  as  to  pro- 
cedure must  be  followed.*® 


able  only  out  of  a  local  improve- 
ment fund  are  payable  out  of  that 
fund  only.  The  eity  cannot  be 
required  to  pay  the  bonds  out  of 
any  other  fund  and  then  proceed  to 
reimburse  itself  by  enforcing  the 
collection  of  the  assessments.  State 
ex  rel.  v.  Tacoma,  97  Wash.  190,  166 
Pac.  66. 

Bonds  were  made  payable  alone 
by  special  assessments;  held  if  the 
city  fails  to  collect  the  assessments 
when  due  the  holder  of  the  bonds, 
by  statute,  may  do  so  and  may 
seek  to  foreclose  the  assessment 
liens.  First  National  Bank  v. 
Weiser,  30  Idaho  15,  166  Pac.  213. 

56  The  denomination  prescribed 
by  the  applicable  law  is  to  be 
observed.  Seyboldt  v.  Eanier,  130 
Md.   69,  99  Atl.   960. 

Denomination  fixed  by  council 
resolution.  McCarthy  v.  Mc- 
Elvaney  (Tex.  Civ.  App.),  182  S. 
W.  1181,  1183. 

68  Stokes  V.  Montgomery  (Ala. 
1919),  82  So.  663,  667,  quoting  with 
approval  from  §  2297,  vol.  5,  ante. 


67  Oxnard  v.  Bellah,  21  Cal.  App. 
33,  130  Pac.  701;  C.  W.  Smith 
Electric  &  lee  Co.  v.  Lamed,  96 
Kan.  33,  149  Pac.  704;  Barry  v. 
New  Haven,  162  Ky.  60,  171  S.  W. 
1012. 

68  A  requirement  of  a  prior  levy 
was  held  not  limited  to  debts  and 
liabilities  which  are  not  evidenced 
by  specifically  authorized  bonds. 
Hence,  under  such  provisions,  water 
and  light  bonds  may  be  issued 
without  a  prior  levy  in  anticipation 
of  their  payment.  Backus  v. 
Virginia,  123  Minn.  48,  142  N.  W. 
1042. 

See   §  2291,  ante. 

69  Brownfield  v.  Kearney,  94  Neb. 
419,  143  N.  W.  475;  Burwell  v. 
LiUington,  171  N.  C.  94,  87  S.  E. 
970. 

The  proceedings  as  to  the  steps 
to  issue  must  be  observed  in  all 
essential  respects,  as  the  enactment 
of  the  ordinance,  ete.  Hartzler  v. 
Goodland,  97  Kan.  129,  154  Pac. 
265. 

Where  bonds  are  issued  without 
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An  ordinance  or  resolution  duly  enacted  by  tlie  leg- 
islative body  is  often  essential.^" 

§  2301.  Same — election  as  candition  precedent  to  author- 
ity to  issue  bonds.®^ 
Apart  from  constitutional  limitations,  the  legislature 
has  plenary  power  over  municipalities  and  the  issue 
thereby  of  bonds  for  municipal  purposes,  and  can  au- 
thorize a  city  or  town  to  issue  bonds  for  a  legitimate 
municipal,  purpose  without  submission  of  the  question 
to  the  electorate  of  such  municipality.®* 


legislative  authority,  as  failure  to 
enact  an  ordinance,  they  are  void. 
Aurora  v.  Hayden,  23  Colo.  App. 
1,  126  Pac.  1109. 

The  procedure  whether  directed 
by  ordinance  or  resolution  for  the 
purpose  of  calling  an  election  are 
to  be  observed,  and  all  provisions 
of  the  law  and  different  acts  re- 
lating to  the  subject  are  to  be 
construed  together.  Crayton  v. 
Charlotte,  175  N.  C.  17,  94  S.  B. 
689. 

eOHeffner  v.  Krinn,  98  Ohio  1, 
120  N.  E.  221. 

Ordinance  calling  election  is  sufli- 
cient  if  it  complies  with  the  law 
as  to  information  to  electors.  Hum- 
phrey V.  Pratt,  93  Kan.  413,  144 
Pac.  197. 

An  ordinance  for  issue  of  im- 
provement bonds  is  presumed  valid, 
that  it  observed  the  law  and  was 
regularly  enacted.  Law  precluded 
questioning  validity  after  expira- 
tion of  twenty  days  and  there- 
after the  presumption  as  to  valid- 
ity is  conclusive.  Dale  v.  Bayhead 
Borough,  90  N.  J.  L.  49,  100  Atl. 
329. 

Ordinance  to  issue  bonds  may 
be  proposed  by  initiative  petition 
and  question  submitted  to  electors. 


Heffner  v.  Krinn,  98  Ohio  1,  120 
N.  E.  221. 

Eesolution  of  council  as  to  ad- 
visability of  issuing  bonds  for  pur- 
poses specified,  prior  to  election, 
held  sufficient.  McCarthy  v.  Mc- 
Elvaney  (Tex.  Civ.  App.),  182  S. 
W.   1181. 

A  council  resolution  authorizing 
an  issue  of  bonds  is  not  invalid 
because  passed  before  the  final 
order,  authorizing  the  improvement, 
was  approved  by  the  mayor  or  pub- 
lished. Williams  v.  St.  Paul,  123 
Minn.  1,  142  N.  W.  886. 

Eesolution  as  to  denomination 
of  bonds,  rate  of  interest  and  date 
of  maturity,  held  sufficient.  Mc- 
Carthy V.  McElvaney  (Tex.  Civ. 
App.),  182  S.  W.  1181,  1183. 

61  Heidelberg  v.  Batson  (Miss. 
1919),  81  So.  225. 

■See  §  2195,  ante. 

62  Camp  V.  State,  71  Ela.  381, 
386,  72  So.  483;  Middleton  v.  St. 
Augustine,  42  Pla.  287,  29  So.  421, 
89  Am.  St.  Eep.  227. 

Bonds  for  public  improvements 
payable  out  of  special  assessments 
usually  may  be  issued  without  such 
approval.  Portland  v.  Albee,  67 
Ore.  221,  135  Pac.  897. 

Bonds   for  street  improvements, 
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Under  some  laws,  in  submission  to  the  electorate,  the 
proposition  should  show  the  time  the  bonds  are  to  run 
and  the  interest  thereon  in  clear  and  unmistakable  terms, 
otherwise  they  will  be  void.'* 

Unless  the  applicable  law  so  requires,  failure  to  state 
in  the  proposition  submitted  to  the  voters  how  it  was 
proposed  to  create  a  sinking  fund  for  the  payment  of 
the  principal  and  interest  of  the  bonds  will  not  invali- 
date them.^* 

So  omission  of  directory  provisions  as  the  fixing  of 
the  date,  form  and  maturity  of  the  bonds  prior  to  the 
election  to  obtain  authorization  therefor  will  not  render 
them  void.^* 


without  a  vote  of  electors.  Imbo- 
den  V.  Bristol,  132  Tenn.  562,  179 
S.  W.  147. 

Express  power  to  issue  bonds  by 
eouncU  without  vote  of  electors 
to  raise  money  for  extension  of 
lighting  plant,  payable  out  of  a 
special  fund  established  by  ordi- 
nance. Shorts  V.  Seattle,  95  Wash. 
538,  164  Pac.  241,  95  Wash.  531, 
164  Pae.  239. 

Bonds  for  necessary  expenses 
need  not  be  authorized  by  vote 
of  electors.  Bobinson  v.  Golds- 
boro,  161  N.  C.  668,  77  S.  E.  948. 

Vote  required  for  authority  to 
issue  bonds  to  erect  school  build- 
ings, since  they  are  not  necessary 
expenses  of  a  municipal  corpora- 
tion. Gastonia  v.  Citizens '  National 
Bank,  165  N.  C.  507,  81  S.  E.  755, 
following  Hallowell  v.  Borden,  148 
N.  C.  256,  61  S.  B.  638. 

An  election  is  not  required  to 
create  a  debt  and  issue  bonds  for 
streets,  waterworks,  sewers  and 
electric  lights,  as  these  are  neces- 
sary municipal  expenses.  Gastonia 
v.  Citizens'  National  Bank,  165  N. 
C.  507,  81  S.  B.  755. 


May  issue  bonds  for  the  erection 
of  a  market  house  without  author- 
ization by  vote  of  electors,  since 
under  the  applicable  law  this  is  a 
necessary  expense.  LeRoy  v.  Eliza- 
beth City,  166  N.  C.  93,  81  S.  E. 
1072. 

68  State  ex  rel.  v.  Clausen,  87 
Wash.  Ill,  151  Pae.  251. 

64  "So  far  as  submitting  the 
proposition  to  the  electors  is  con- 
cerned the  law  did  not  require  it, 
and  we  may  not  say  the  bonds  are 
void  because  something  was  not 
submitted  to  the  tax  paying  elec- 
tors that  the  law  did  not  provide 
should  be  submitted."  Wheeler 
V.  Denver,  281  Fed.  8,  24,  145  C. 
C.  A.  196. 

66  "The  tax  paying  electors  must 
be  charged  with  a  knowledge  of 
this  law,  and  when  they  voted  the 
bonds  they  would  be  so  charged 
with  such  knowledge.  The  ques- 
tion submitted  to  the  tax  paying 
electors  was  the  question  the  law 
required  to  be  submitted  to  them 
and  that  was  suficient. "  Wheeler 
V.  Denver,  231  Fed.  8,  23,  145  C. 
C.  A.  196. 
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Where  electors  are  authorized  to  determine  the  amount 
of  the  bonds  to  be  issued,  this  amount  or  the  terms 
thereof  cannot  be  varied  thereafter  by  the  municipal 
authorities.®* 

§2302.    Proceedings  in  court  to  determine  validity  of 
issue  before  sale.*'' 

Unless  notice  of  the  proceedings  to  validate  bonds  is 
given  as  prescribed  the  adjudication  under  the  special 
statutory  proceeding  validating  the  bonds  is  unauthor- 
ized and  may  be  disregarded  by  a  chancellor  in  an  equity 
suit  to  enjoin  the  issue  of  the  bonds.®' 


eeuhler  V.  Olympia,  87  Wash. 
1,   152   Pao.   998. 

67  Be  City  of  Lackawanna,  143 
N.  T.  S.  198,  158  App.  Div.  263; 
Camp  V.  State,  71  Fla.  381,  72  So. 
483;  Lasseter  v.  State,  67  Fla. 
240,  64  So.  847;  Durrenoe  v.  States- 
boro,  147  Ga.  175,  93  S.  E.  88; 
Murray  v.  Tifton,  143  Ga.  301,  84 
S.  E.  967;  Bay  v.  Lavonia,  141  Ga. 
626,  81  S.  E.  884. 

Proceedings  to  determine  the 
constitutionality  of,  and  to  con- 
strue a  legislative  act  authorizing 
a  named  city  to  issue  bonds  in 
an  amount  specified  for  streets, 
sidewalks  and  highway  improve- 
ments, graded  schools,  waterworks, 
sewerage  and  electric  lights.  Pur- 
chaser of  bonds  is  held  to  have 
full  knowledge  of  the  terms  of  the 
legislative  act  under  which  the 
bonds  were  issued,  as  well  as  of  the 
charter  of  the  city,  its  revenues 
and  ability  to  pay.  Gastonia  v. 
Citizens'  National  Bank,  165  N.  C. 
507,  81  S.  E.  755. 

In  proceedings  for  the  valida- 
tion and  confirmation  of  certain 
bonds  issued  or  to  be  issued  to 
secure    funds    necessary    for    pub- 


lic improvements,  the  question 
whether  there  was  irregularity  in 
the  organization  of  the  municipal- 
ity cannot  be  determined  in  a 
collateral  attack  of  this  character. 
Merrell  v.  St.  Petersburg  (Fla.),  76 
So.  699. 

In  an  action  to  validate  bonds 
an  allegation  that  the  municipal 
authorities  do  not  contemplate  or 
intend  to  use  the  proceeds  of  any 
of  the  bonds  for  the  purchase  of 
a  site,  but  contemplate  and  intend 
to  use  the  proceeds  thereof,'  or 
so  much  as  may  be  necessary,  for 
the  erection  of  an  auditorium  on 
a  site  already  owned  by  them,  does 
not  furnish  ground  for  a  refusal 
to  validate  bonds  which  have  been 
authorized  by  an  election  for  the 
purpose  of  selecting  a  site  and 
erecting  an  auditorium.  If  the  pub- 
lic authorities  should  seek  to  use 
in  an  unlawful  manner,  or  for  an 
unlawful  purpose,  the  proceeds  of 
the  bonds  thus  authorized  the 
remedy  is  not  by  a  refusal  to 
validate  the  bonds  for  the  purpose 
for  which  they  are  authorized. 
Gracen  v.  Savannah,  142  Ga.  141, 
82  S.  E.  453. 
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On  proceeding  for  validation,  a  judgment  refusing  to 
validate  tlie  bonds,  not  being  based  on  the  invalidity  of 
the  bonds,  was  held  not  the  equivalent  of  a  judgment 
declaring  them  illegal.  Bonds  may  be  valid  and  bind-- 
ing  notwithstanding  a  refusal  of  the  court  to  confirm 
and  validate.^® 

V.    SALE   OE   OTHER   DISPOSITION    OP   BONDS. 

§  2303.    Disposition  of  bonds. 

If  discretion  is  given  to  the  municipal  authorities  as 
to  the  sale  of  the  bonds,  it  is  competent  for  the  city  to 
deliver  them  to  a  contractor  as  payment  for  public  work 
at  par,  since  this  is  a  sale.''" 

If  the  applicable  law  contains  no  provision  as  to  the 
disposition  of  the  bonds,  the  proper  corporate  authori- 
ties may  regulate  the  same,  and  interest  thereon.''^ 

A  contract  with  the  municipality  to  buy  bonds  "if 
legal  to  the  satisfaction  of  our  counsel,"  is  conditional 
on  the  opinion  of  such  counsel  that  the  bonds  are  legal. 
If  in  good  faith  the  opinion  is  given  that  they  are  in- 
valid, irrespective  of  the  true  fact,  the  purchase  need 
not  be  consummated.''^ 

The  city's  offer  to  sell  bonds  provided:  "all  bids  to 
be  subject  to  the  legality  of  the  issue."  The  bank's  bid 
recited:  "subject  to  approval  as  to  legality."  Here  it 
was  held  that  the  bank  did  not  make  a  counterproposi- 
tion;  that  the  qualifying  condition  was  the  same  in  both 
the  offer  and  the  bid;  and  that  if  the  issue  was  valid 

68  Miami  v.  Eomfh,  66  Fla.  280,  Bonds  may  be  awarded  to  a  pri- 

63  So.  440.  vate  purchaser.    Portland  v.  Albee, 

69Harrell  v.   Whigham,  147   Ga.  67  Ore.  221,  135  Pae.  897. 

558,   94  S.   E.   994;    Tyson  v.   Me-  71  Paine  v.  Seattle,  70  Wash.  294, 

Intosh   County,  147  Ga.  233,  93  S.  126  Pae.  628,  636. 

E.  407.           <  72  United    States    Trust    Co.    v. 

70  Washington-Oregon       Corpora-  Guthrie,  181  Iowa  992,  165  N.  W. 

tiou  V.  Chehalis,  76  Wash.  442,  136  188. 
Pae.  681,  683,  citing  §  2303,  vol.  5, 
ante. 
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tlie  bank  was  to  be  bound;  if  not,  the  bank  was  to  be 
relieved.''* 

The  purchasing  of  an  entire  bond  issue  by  a  bank  at 
a  stipulated  price,  and  the  bank  afterwards  selling  the 
bonds  to  its  patrons,  making  no  report  of  such  sales  to 
the  city,  was  held  a  sale  and  purchase  outright.''* 

Funds  derived  from  the  sale  of  bonds  cannot  be  used 
to  pay  any  debts  contracted  prior  to  the  election  at  which 
the  bonds  were  voted.  ' '  The  bonds  were  not  voted  for 
the  purpose  of  paying  an  existing  debt  of  the  city. ' '  ""^ 

§  2304.    Sale  at  less  than  par.''8 

Where  a  contractor  is  required  to  accept  improvement 
bonds  at  their  par  or  face  value,  the  payment  by  the 
city  of  bonds  at  a  discount,  or  of  bonds  with  earned  in- 
terest added  as  a  premium,  is  a  payment  made  without 
authority  and  in  violation  of  law,  and  is  in  effect  a  void 
payment.'''' 


73  Junction  CHy  v.  Central  Na- 
tional Bank,  96  Kan.  407,  153  Pac; 
28. 

Proposition  to  purchase,  when 
complete.  State  ex  rel.  v.  Sapulpa 
(Okla.),  160  Pac.  489. 

Right  to  rescind  contract  for 
bonds  wherein  the  valuation  of  the 
property  of  the  municipality  for 
assessment  purposes,  and  the  limit 
thereof,  permitting  in  such  invest- 
ments by  banks  that  were  prospec- 
tive purchasers,  were  in  question. 
Omaha  v.  Venner,  243  Fed.  107, 
155   C.   C.  A.   637. 

74  Bay  City  v.  Lumberman's 
State  Bank,  193  Mich.  533,  160  N. 
W.  425. 

75  Simpson  v.  Nacogdoches  (Tex. 
Civ.  App.),  152  S.  W.  858,  862, 
863. 

76HiIl  V.  Seattle   (Wash.  1919), 
185    Pac.    631,    following    Kieman 
V.  Portland,  61  Ore.  398,  122  Pac. 
8McQ.— 33 


764,  Ann.  Gas.  1994B,  255  (set  out 
in  notes  to  §  2304,  vol.  5,  ante), 
also  Paine  v.  Port  of  Seattle,  70 
Wash.  294,  126  Pac.  628,  127  Pac. 
580,  and  TJhler  v.  Olympia,  87  Wash. 
1,  151  Pac.  117,  152  Pac.  998. 

Sale  at  par.  LeEoy  v.  Elizabeth 
City,  166  N.  C.  93,  81  S.  E.  1072. 

77  "Such  payment  is  not  to  be 
considered  as  one  voluntarily  made 
by  those  assuming  to  act  for  it 
without  authority,  and  does  not 
estop  the  municipality  from  re- 
covering such  payment.  Nor  does 
the  failure  of  the  city  to  deduct 
the  accrued  interest  at  the  time 
of  the  delivery  of  the  bonds  vest 
any  right  in  the  contractor  to  this 
accrued  interest,  or  estop  the  city 
from  asserting  the  unlawfulness 
of  the  procedure."  State  ex  rel. 
V.  Seattle,  74  Wash.  438,  133  Pae. 
1005,     distinguishing     Seattle     v. 
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' '  The  bond,  wlien  issued  in  conformity  to  existing  laws, 
is  a  commodity  or  commercial  paper  to  be  bought  at  its 
price  or  to  be  let  alone.  *  *  *  Tiie  statute  does  not 
assume  to  fix  a  maximum  rate  of  interest,  and  permit 
the  issuance  of  the  bonds  at  a  lesser  rate,  leaving  the 
difference  as  a  zone  for  exploitation,  out  of  which  a  city 
council,  can  give  the  buyer  or  broker  his  commissions, 
attorney's  fees  and  other  expenses."''* 

Under  a  law  requiring  bonds  to  be  sold  at  par,  com- 
missions paid  to  a  purchaser,  it  has  been  held,  constitute 
in  substance  and  effect  a  discount  in  violation  of  law. 
In  such  case  the  doctrine  of  estoppel  has  no  applica- 
tion inasmuch  as  the  payment  not  only  was  unauthorized, 
but  in  violation  of  the  express  provisions  of  the  statute.''^ 

In  order  that  bonds  should  "net  the  city  not  less  than 
their  par  value,  with  accrued  interest  to  the  date  of 
payment  of  the  proceeds  into  the  city  treasurer,"  as 
expressly  required  by  law,  it  is  clear  that  no  expenses 
can  be  deducted  from  that  sum,  neither  commissions 
and  attorney  fees,  nor  any  other  expense  of  any  nature 
connected  with  the  issuance  and  sale  of  the  bonds.*" 

But  in  such  case  necessary  expenses  for  the  issuance 
and  sale  of  the  bonds,  iucluding  commissions  and  at- 
torney fee,  it  has  been  held,  may  be  paid  out  of  the 
general  funds  of  the  municipality.*^ 

Stirrat,    55    Wash.    560,    104    Pac.  See  Evans  v.  Tillman,  38  S.  C.  238, 

834,  24  L.  R.  A.  (N.  S.)  1275.-  17  S.  E.  49;  Commonwealth  v.  Wil- 

T8  Spear  v.  Bremerton,  90  Wash.  liamstown,  ]56  Mass.  70,  30  N.  E. 

507,  156  Pao.  825,  827,  declining  to  472. 

sustain    the    sale    of  .  bonds    below  *1 ' '  These   expenses   must   neces- 

pkr  in   order  to  produce   a  higher  sarily  be  paid  out  of  some  public 

rate,  and  a  better  market,  stating  funds,  or  the  bonds  cannot  be  sold, 

that  such  proposal  offends  the  law  •     •     •     The    legislature    has   not 

and  would  not  be  sanctioned  by  the  attempted    to    interfere    with    the 

court;   that  no  evasion  of  the  law  power  of   the   city   council   to   use 

or   subterfuge  will  be  tolerated.  the  general  fund  for  what  may  be 

79  Bay  City  v.  Lumberman 's  deemed  by  it  to  be  legitimate  n,ee- 
State  Bank,  193  Mich.  533,  160  N.  essary,  current  expenses. ' '  Davis 
W.  425,  428.  V.   San   Antonio    (Tex.  Civ.  App.), 

80  Davis  V.  San  Antonio  (Tex.  160  S.  W.  1164,  1165,  holding  that 
Civ.  App.),   160   S.  W.  1161,   1164.  under     the    charter    involved    the 
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VI.    NEGOTIABILITY   AND   BIGHTS   OF    TKANSFEKBES. 

§  2305.    NegotiabiUty  of  bonds.'^ 

VII.    ESTOPPEL   AND   KATIFIOATION. 

§2309.    When  municipality  bound  by  ratification   or 
estoppel. 

As  to  ratification  and  estoppel,  there  is  a  vital  dis- 
tinction between  the  entire  want  of  power  to  issue  the 
bonds  involved  which  no  act  of  the  municipality  or  quasi 
municipality  may  remedy  and  the  total  failure  to  exer- 
cise or  the  imperfect  exercise  of  lawful  authority.  The 
former  cannot  be  affected  by  the  doctrine  of  equitable 
estoppel  or  by  the  estoppel  of  recitals  or  certificates,  or 
of  record,  but  the  latter  may  be.'' 


council  could  employ  agents  to  sell 
the  bonds  on  commission,  and  an 
attorney  to  pass  upon  the  legality 
of  the  bonds. 

82  The  statute  under  which  the 
bonds  were  issued  provided:  "such 
bonds  shall  be  negotiable  as  inland 
bills  of  exchange,  and  shall  be  free 
from  all  defenses  of  any  propej-ty 
owner."  The  statute  intended  to 
make  the  bonds  possess  all  of  the 
characteristics  of  negotiable  paper, 
and  went  further  and  stamped  the 
bonds  with  the  characteristics  of 
negotiable  paper.  "Moreover, 
these  bonds  possess  all, of  the  char- 
acteristics of  a  negotiable  instru- 
ment. They  are  made  payable  to 
bearer  and  title  thereto  passes  by 
delivery,  and  whatever  may  be  the 
adjudication  of  other  courts  under 
totally  different  statutes,  we  un- 
hesitatingly conclude  that  these 
bonds  are  negotiable  instruments, 
and  that  a  bona  fide  holder  of 
them  before  maturity  for  value, 
and  without  notice,  is  entitled  to 


all  of  the  protection  which  the 
law  throws  around  the  holder  of 
such        inustruments. ' '  Citizen 's 

Trust  &  Guaranty  Co.  v.  Hays,  167 
Ky.  560,  180  S.  W.  811,  814. 

83  Aurora  v.  Gates,  208  Ted.  101, 
104,  125  C.  C.  A.  329. 

Section  2334,  vol.  5,  ante. 

The  bonds  involved  contained  no 
recitation  or  certification  by  the 
municipal  or  other  officers  that  they 
were  issued  in  conformity  with 
either  the  constitution  or  laws  of 
the  state,  or  with  any  ordinance 
of  the  city  authorizing  their  issue. 
In  fact  they  were  not  city  bonds 
at  all  but  bonds  of  a  private  cor- 
poration containing  no  certification 
whatever  as  to  the  regularity  or 
legality  of  their  issuance.  They 
were  the  bonds  of  a  private  corpo- 
ration operating  the  municipal 
water  works.  "Of  course,  all  hold- 
ers must  have  notice  that  the  bonds 
are  not  primarily  obligations  of 
the  city.  If,  therefore,  bonds  con- 
taining  no   recital   or  certification 
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§  2310,    Curative  statutes." 

The  principle  is  very  generally  recognized  tliat  "when 
defects  and  irregularities  are  by  reason  of  the  violar 
tion  or  nonobservance  of  statutory  provisions,  and  un- 
less vested  rights  have  supervened  the  objections  may 
be  removed  and  the  measure  validated  by  proper  leg- 
islative action."®^  Bond  issues  may  be  ratified  and 
declared  to  be  valid  obligatikjns  by  a  vote  of  the  people 
in  amending  the  constitution,  and  in.  such  case,  if  vested 
rights  are  not  affected,  the  courts  are  prohibited  from 
entertaining  any  contest  wherein  their  validity  or  con- 
stitutionality is  questioned.'® 


to  tlie  effect  that  they  were  author- 
ized and  issued  in  pursuance  of  law 
and  the  ordinances  of  the  munici- 
pality do  not  estop  the  municipal- 
ity to  controvert  their  validity  for 
want  of  power  to  authorize  their 
issuance,  the  obligations  being  the 
bonds  of  the  city  itself,  by\how 
much  stronger  reason  would  the 
municipality  not  be  estopped  to 
controvert  the  validity  of  bonds 
not  of  its  issuance  but  secured  by 
mortgage  upon  the  city's  property, 
which  mortgage  as  security  the 
city  was  without  power  to  author- 
ize or  to  execute?  We  think  that 
the  city's  contention  that  the 
plaintifEs  are  not  the  owners  and 
holders  of  these  bonds  for  value 
and  without  notice  of  their  infir- 
mity is  sound,  and  that  they  must 
be  deemed  to  have  taken  them 
vidth  full  notice  of  the  want  of 
power  in  the  city  to  authorize  their 
issuance  or  to  secure  the  same  by 
mortgage  upon  its  property." 
Santa  Cruz  v.  Wykes,  202  Fed.  357, 
370,  120  C.  C.  A.  485. 

"The  rule  is  laid  down  without 
qualification  that  wherd  municipal 
bonds  are  issued  without  authority. 


as  distinguished  from  an  issuance 
under  authority  but  without  a  com- 
pliance with  the  requirements  of 
the  statute,  they  are  absolutely 
void,  and  can  acquire  no  validity 
in  the  hands  of  a  bona  fide  holder." 
Aurora  v.  Hayden,  23  Colo.  App.  1, 
126  Pae.  1109,  1119,  applying  the 
rule  to  case  where  bonds  were  is- 
sued without  a  valid  ordinance  au- 
thorizing their  issue.  See  Aurora 
V.  Gates,  208  Fed.  101,  125  C.  C. 
A.  329. 

Subsequent  payment  of  interest 
on  void  bonds  will  not  have  the 
effect  of  ratifying  them  to  the  ex- 
tent that  they  will  be  thus  vali- 
dated. Aurora  v.  Hayden,  23  Colo. 
App.  1,  126  Pac.  1109,  1116,  1117. 

84  Pascagoula  v.  Delmas,  108 
Miss.  91,  66  So.  329;  Thompson  V. 
Hance,  174  Cal.  572,  163  Pac.  1021; 
Spear  v.  Bremerton,  95  Wash.  264, 
163  Pac.  741. 

8B  Kingston  v.  Security  Trust  Co., 
169  N.  C.  207,  85  S.  B.  399. 

W'The  people  of  the  state  by 
their  vote  had  the  right  to  ratify 
bond  issues  by  a  subdivision  of  the 
state  and  to  declare  them  valid 
obligations  and  to  compel  the  pay- 
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VIII.  BONA  FIDE  PUECHASERS. 

§  2313.    Definition  and  effect  of  status." 

§  2314.    Purchaser  from  a  bona  fide  purchaser." 

"The  law  is  well  settled  that  a  purchaser  before  ma- 
turity, even  with  notice  from  a  bona  fide  purchaser  for 


ment  of  all  just  debt  owing  by 
munieipalities  and  other  similar 
bodies,  even  if  the  evidence  of 
indebtedness  were  not  in  all  re- 
spects regular,  where  it  is  shown 
that  such  subdivision  of  the  state 
has  received  compensation  for 
such  evidences  of  indebtedness." 
Badger-Louisiana  Land  Co.  v. 
Estobinal  (La.),  79  So.  335. 

87  Truman  v.  Harmony,  205  Fed. 
549,  553. 

Innocent  purchaser  for  value  be- 
fore maturity.  Laredo  v.  Frish- 
muth  (Tex.  €iv.  App.),  196  S.  W. 
190. 

Evidence  in  particular  case  as  to 
whether  a  bond  holder  was  a  pur- 
chaser in  good  faith.  Dinet  v. 
Eapid  City,  222  Fed.  497,  138  C. 
C.   A.   93. 

County  held  liable  to  a  bona  fide 
purchaser  for  value  before  matu- 
rity for  interest  accrued  where  it 
delivered  the  bonds  without  re- 
ceiving accrued  interest.  It  was 
within  the  power  of  the  county  to 
decline  to  deliver  the  bonds  to  the 
bidder  until  full  payment  was  re- 
ceived. Beiser  v.  Supervisor's 
Dist.,  114  Miss.  842,  75  So.  594. 

"It  is  a  well  settled  rule  of  law 
that  where  a  municipal  corporation 
has  power  to  issue  bonds  upon 
a  compliance  with  certain  prereq- 
uisites and  the  bonds  are  issued, 
they  are  prima  facie  valid  obliga- 
tions, and  as  against  a  bona  fide 


purchaser,  the  burden  of  proving 
want  of  performance  of  any  of  the 
prerequisites  is  upon  the  munici- 
pality." Cook  V.  Socorro,  24  N.  M. 
202,  165  Pac.  341. 

88  The  usual  provision  is  that  "to 
constitute  notice  of  an  infirmity ' 
in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  the 
same,  the  person  to  whom  it  is 
negotiated  must  have  had  actual 
knowledge  of  the  infirmity  or  de- 
fect, or  knowledge  of  such  facts 
that  his  action  in  taking  the  instru- 
ment amounted  to  bad  faith." 
"The  requirements  of  the  statute 
as  to  notice  is  a  wise  one.  The 
business  of  the  court  and  its  com- 
mercial transactions  are  largely 
carried  on  by  the  use  of  commercial 
paper,  and  the  necessities  of  trade 
and  commerce  demand  the  persons 
dealing  in  them  shall  have  their 
rights  guarded  and  protected  un- 
less they  are  forfeited  in  the  man- 
ner pointed  out  by  the  law.  It 
is  therefore  against  the  policy  of 
the  law,  and  has  been  for  cen- 
turies, to  permit  slight  and  non- 
consequential  circumstances,  creat- 
ing only  a  remote  and  chimerical 
suspicion,  to  hamper  the  activities 
and  usefulness  of  such  commercial 
paper  in  business   activities." 

Therefore,  under  such  law  where 
the  purchaser  of  the  bond  had  no 
knowledge  of  any  fraudulent  pur- 
pose, or  attempted  fraudulent  pur- 
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value  without  notice  will  be  protected  against  prior 
equities. ' '  *' 

§  2320.    Same— matters  of  record.'" 

§  2321.    Same — ^matters  appearing  upon  face  of  bonds.'^ 


IX.    EECITALS  IN  BONDS. 


92 


§  2329.    Who  may  rely  upon  estoppel  by  redtal, 
§  2331.    Authority  to  make  recitals. 

When  officers  had  power  to  decide  as  to  whether  all 


pose  of  agents  relating  to  the  dis- 
position of  the  bonds,  he  was  not 
negligent  in  failing  to  make  neces- 
sary inquiries  concerning  the  title 
which  he  had  in  the  bonds.  He 
is  a  bona  fide  purchaser  of  the 
bonds  within  the  meaning  of  the 
law,  and  hence,  is  entitled  to  its 
protection.  Citizens'  Trust  & 
Guaranty  Co.  v.  Hays,  167  Ky. 
560,  180   S.   W.   811. 

Bonds  were  purchased  before  ma- 
turity for  value  in  the  ordinary 
course  of  business  and  without  no- 
tice of  any  infirmity  therein. 
Question,  whether  purchaser  as 
transferror  was  a  bona  fide  holder, 
since  if  he  was,  his  title  and  right 
to  enforce  payment  could  not  be 
impaired  by  restrictions  placed 
upon  his  power  of  disposal.  A 
bona  fide  holder  of  commercial  pa- 
per is  entitled  to  transfer  to  a 
third  party  all  the  rights  with 
which  he  is  vested  and  the  title 
so  acquired  by  his  indorsee  can- 
not be  affected  by  proof  that  the 
indorsee  was  acquainted  with  de- 
fenses existing  against  the  paper. 
That  is  the  rule  of  the  United 
States  Supreme  Court.  "Where 
the   evidence    tends   to   prove   that 


in  the  ordinary  course  of  busi- 
ness the  purchaser  bought  the 
bonds  for  a  valuable  consideration, 
paying  cash  therefor,  and  with- 
out any  notice  of  the  manner  in 
which  the  irrigation  district  had 
disposed  of  them  or  the  considera- 
tion paid  to  it  by  the  parties  from 
whom  he  purchased,  the  evidence 
establishes  that  the  purchaser  at 
the  time  when  he  transferred  the 
bonds  to  the  present  holder,  the 
plaintiff  in  this  action,  was  a  bona 
fide  holder  thereof  for  value." 
Ham  V.  Grapeland  Irrigation  Dist., 
172  Cal.  611,  158  Pac.  207,  210. 

89  Citizens '  Trust  &  Guaranty 
C.  V.  Hays,  167  Ky.  560,  180  S. 
W.  811. 

90  Truman  v.  Harmony,  212  Fed. 
(iJ.  S.  C.  C.  A.)  418,  reversing  205 
Fed.  549,  554. 

91  Eight  of  bona  fide  holder  of 
refunding  bonds  of  school  district 
to  recovery  where  the  bond  re- 
citals were  to  the  effect  that  all 
requirements  of  the  law  in  their 
issuance  had  been  observed.  Fin- 
nup  V.  School  District,  94  Kan. 
695,  146  Pac.  349. 

92  A  bona  fide  purchaser  of  bonds 
is  justified  in  acting  upon  the  re- 
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essential  eonditioiis  as  to  issuance  of  the  bonds  had  been 
fulfilled,  recitals  to  this  effect  in  the  bonds  estop  the 
municipality  from  denying  the  performance  of  such  con- 
ditions to  defeat  their  validity.®* 

"Where,  by  legislative  enactment,  authority  has  been 
given  to  the  officers  of  a  municipality  to  issue  its  bonds 
on-  some  precedent  conditions,  and  where  the  facts  may 
be  gathered  from  the  enactment  that  those  officers  were 
invested  with  power  to  decide  whether  or  not  that-  con- 
dition had  been  complied  with,  their  recital  in  the  bonds 
issued  by.  them  that  it  was  fulfilled  is  duly  authorized, 
and  it  estops  the  municipality  or  quasi-municipality  from 
proving  its  falsity  to  defeat  the  bonds  in  the  hands  of 
an  innocent  purchaser. ' '  '* 

Thus  a  municipality,,  quasi-municipality,  or  a  corpo- 
ration and  its  officers,  who  by  the  apparent  legality  of 
their  obligations  or  by  recitals  of  their  validity  have 
induced  innocent  purchasers  to  invest  in  them  are 
estopped  from  denying  their  legality  on  the  ground  that 
in  some  of  the  preliminary  proceedings  which  led  to  the 
execution,  or  in  their  execution  itself,  they  failed  to 
comply  with  some  law  or  rule  of  action  relative  to  the 
mere  time  or  manner  of  their  procedure,  with  which  they 
might  have  lawfully  complied,  but  which  they  carelessly 
disregarded.®* 

Usually  where  the  duty  is  placed  upon  a  municipal 
officer,  as  the  mayor  to  issue  the  bonds,  he  will  be  deemed 
to  have  had  the  authority  to  make  the  recitals  in  them.®^ 

§  2334,    Effect  of  recital  where  no  power  to  issue  bonds. 

If  the  bonds  contain  no  sufficient  recital  as  to  their 
issuance  in  conformity  with  the  constitution,  laws   or 

citals   in    the   bonds    and    the   mu-  108,    125    C.    C.    A.    329,   per    San- 

nicipality  is  bound  by  them.     La-  born,  C.  J. 

redo     V.     Frishmuth      (Tex.     Civ.  96  Aurora  v.  Gates,  208  Fed.  101, 

App.),  196  S.  W.  190.  108,  109,  125  C.  C.  A.  329,  per  San- 

93  Aurora  v.  Gates,  208  Fed.  101,  born,  C.  J. 

108,  125  C.  C.  A.  329.  96  Laredo     v.     Frishmuth     (Tex. 

94  Aurora  v.  Gates,  208  Fed.  10,1,      Civ.  App.),  196  S.  W.  190. 
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ordinances,  or  if  the  issuance  is  beyond  the  power  of 
the  municipality  to  authorize,  it  is  not  estopped  to  con- 
trovert their  validity.  The  doctrine  is  applicable  in 
cases  where  bonds  have  been  issued  in  excess  of  con- 
stitutional or  legislative  authority.^'' 

Knowledge  of  the  provisions  of  the  statute  by  author- 
ity of  which  bonds  were  issued  must  be  imputed  to  every 
purchaser  of  municipal  bonds.  And  where  such  statute 
requires  a  valid  ordinance  as  authority  to  the  officers 
to  issue  the  bonds,  without  such  ordinance,  bonds  issued 
are  void  even  ia  the  hands  of  bona  fide  purchasers,  irre- 
spective of  recitals  therein.^* 

§2335.    Recitals  contrary  to  matters  of  record.®' 

§  2336.    Recitals  as  to  ordinances,  resolutions,  or  orders 
of  court. 

"It  is  settled  law  that  recitals  in  municipal  bonds  to 
the  effect  that  they  are  issued  ia  pursuance  of  and  in 

97  Santa  Cruz  v.  Wykes,  202  Fed.  holder  had  a  right  to  rely  on  the 
357,  370,  120  C.  C.  A.  485.  assurances    of    the    city    that    the 

98  Aurora    v.    Hayden,    23    Colo.  bonds  had  been  issued  under  a  eer- 
App.   1,   126  Pac.   1109,   1120-1122.  tain   ordinance   and   the   city  can- 

Eecital   in  bonds   do   not   create  not   be   heard   to   insist   that   they 

an    estoppel    on    the    part    of    the  should   have    doubted   the   recitals 

municipality  in  case  where  an  or-  of  the  bonds  and  have  made  in- 

dinance  is  necessary  to  confer  au-  quiry   as   to   the   repeal   or  altera- 

thority  upon  the  officers  of  the  city  tion    of   the   ordinance.      The   pur- 

to  issue  the  bonds  and  where  there  chasers   were  under   no   obligation 

is  no  such   ordinance   or  the   ordi-  to  go  further   than  the   ordinance 

nance   is  found   to  be   void.     Au-  referred  to,  and  as  the  money  had 

rora    v.    Hayden,    23    Colo.    App.  been    obtained    by    the    city    and 

1,  126  Pac.  1109,  1116,  1117,  1120-  used  for   permanent   improvement, 

1122.      Contra,    Aurora    v.    Gates,  occupied  and  employed  by  the  city, 

208  Ted.  101,  125  C.  C.  A.  329,  set  it  is  in  equity  and  good  conscience, 

out  in  §  2339,  post.  estopped  from  setting  up  the  plea 

99 ' '  The     proposition     that     pur-  that  it  had  in  a  subsequent  ordi- 

chasers  of  the  bonds  should  have  nance  repealed  or  amended  the  or- 

read   the   record   of   ordinances   to  dinanees  which  it  had  represented 

ascertain  whether  the  ordinance  re-  was  in  full  force  when  the  bonds 

cited   in   the   bonds   had   been   al-  were    sold.     Laredo    v.   Fiishmuth 

tered    or    repealed    cannot    be    en-  (Tex.  Civ.  App.),  196  S.  W.  190. 
tertained    for    a    moment."      The 
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conformity  with  statutes  and  ordinances  authorizing 
their  issue  operates  as  an  estoppel  to  the  municipality 
to  deny  that  they  were  so  issued."  ^ 

§  2339.    Recitals  as  estoppel  to  deuy  compliance  with  con- 
ditions. 

The  rule  in  the  Eighth  Judicial  Circuit  has  been  stated 
to  be  that  a  municipality  or  quasi-municipality  may  not, 
by  the  recitals  or  certificates  in  its  bonds,  estop  itself 
from  denying  that  it  is  without  power  to  issue  them 
when  the  laws  are  such  that  there  can  be  no  state  of 
facts  or  of  circumstances  under  which  it  would  have 
authority  to  emit  them.  But  if  the  laws  are  such  that 
there  might  under  any  state  of  facts  or  of  circumstances 
be  lawful  power  in  the  municipality  or  quasi-municipality 
to  issue  its  bonds,  it  may,  by  recitals  therein,  estop  it- 
self from  denying  that  those  facts  or  circumstances  exist 
and  that  it  had  lawful  power  to  send  them  forth  unless 
the  constitution  or  act  under  which  the  bonds  are  issued 
prescribes  some  public  record  as  the  test  of  the  existence 
of  some  of  those  facts  or  circumstances.^ 

In  that  circuit,  therefore,  the  proposition  is  established 
that  the  recital  in  municipal  bonds  that  they  were  issued 
in  accordance  with  the  provisions  of  an  enabling  statute 
imports  that  they  were  sent  forth  in  pursuance  of  a  law- 
ful and  proper  resolution  or  ordinance  and  of  just  and 
proper  action  by  the  governing  board  of  the  municipality. 
It  relieves  the  innocent  purchaser  of  all  inquiry,  notice, 
or  knowledge  of  the  record,  action,  or  omission  of  the 
municipal  board  or  council  or  of  the  other  officers  of  the 
municipality  and  estops  the  municipality  from  denying 

1  Santa  Cruz  v.  Wykes,  202  Fed.  law    had   been    done.      Aurora    v. 

357,  368,  120  C.  0.  A.  485.  Gates,    208   Fed.    101,    105-107,   re- 
Point   that   there   was   a  failure  lying  on  Evansville  v.  Dennet,  161 

to   publish    the    ordinance    author-  XT.  S.  443. 

izing  the  bond  issue  raised  by  the  2  Aurora  v.  Gates,  208  Fed.  101, 

municipality  was  denied  as  against  104,  125  C.  0.  A.  329,  per  Sanborn, 

an  innocent  holder  because  of  re-  C.  J. 

cital   that   everything  required  by 
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that  a  lawful  resolution  or  ordinance  was  passed  and 
proper  action  was  taken.* 


3  Aurora  v.  Gates,  208  Fed.  101, 
106,  107,  125  C.  G.  A.  329,  per 
Sanborn,  C.  J.,  commenting  the 
opinion  runs;  "It  is  true  that 
before  the  decision  of  the  Supreme  , 
Court  in  City  of  Evansville  v. 
Dennett,  161  U.  S.  434,  441,  443, 
446,  16  Sup.  Ct.  613,  40  L.  ed.  760, 
this  court  fell  into  the  error  in 
National  Bank  of  Commerce  v. 
Town  of  Granada,  54  Fed.  100, 
104,  105,  4  C.  G.  A.  212,  and  in 
Hinkley  v.  City  of  Arkansas  City, 
69  Fed.  768,  773,  16  C.  C.  A.  395, 
of  holding  that  a  recital  or  certi- 
'ficate  that  all  preliminary  steps 
had  been  taken  or  all  precedent 
conditions  had  been  fulfilled  under 
which  the  bonds  were  issued,  would 
not  estop  a  quasi-munieipality  from 
defeating  its  bonds  by  proof  that 
no  ordinance  required  by  the 
statute  had  been  passed  or  pub- 
lished; and  in  Town  of  Fletcher 
V.  Hickman,  165  Fed.  403,  91  C. 
C.  A.  353,  this  court  said,  citing 
the  Granada  Case,  that  counsel  in 
the  Hickman  Case  assumed  that 
the  publication  ot,  the  ordinance 
was  a  prerequisite  to  the  validity 
of  the  bonds  and  held  that  the 
ordinance  was  duly  published. 
But  as  this  court  and  the  Supreme 
Court  had  repeatedly  declared, 
that  has  never  been  the  law  since 
the  decision  in  1895,  of  Evans- 
ville V.  Dennett,  161  U.  S.  434, 
16  Sup.  Ct.  613,  40  L.  ed.  760,  by 
the  Supreme  Court  of  the  United 
States.  In  that  case  .  the  city 's 
charters  empowered  the  city  to  is- 
sue the  bonds  on  condition  that 
a  petition  of  two-thirds  of  the  resi- 


dent freeholders  of  the  city  was 
presented  to  the  city  council  pray- 
ing it  to  subscribe  for  the  stock 
for  which  the  bonds  were  issued, 
and  no  such  petition  was  ever 
made.  A  void  amendment  to  the 
city's  charter  by  its  terms  au- 
thorized the  city  to  issue  the  bonds 
on  condition  that  a  majority  of 
the  qualified  electors  of  the  city, 
who  were  also  taxpayers,  voted  in 
favor  of  the  subscription  for  the 
stock  for  which  the  bonds  might 
be  issued.  The  bonds  were  issued 
under  the  void  amendment,  and 
some  of  them  containing  a  recital 
that  they  were  issued  by  virtue  of 
the  city  charters  and  by  virtue  of 
the  void  amendment  which  was 
specified  by  the  date  of  its  pas- 
sage, and  by  virtue  of  the  resolu- 
tion of  the  city  council  ordering 
an  election  which  resulted  in  a 
legal  majority  in  favor  of  the  sub- 
scription to  the  stock,  and  by  vir- 
ture  of  a  resolution  ordering  the 
issue  of  the  bonds.  The  Supreme 
Court  first  declared  that  the  re- 
cital that  the  bonds  were  issued 
by  virtue  of  the  city  charter  was 
equivalent  to  a  declaration  that 
everything  had  been  done  that  was 
required  to  be  done  in  order  that 
the  power  to  issue  the  bonds 
granted  by  the  charters  might  be 
lawfully  exercised,  and  then  said: 
'  As,  therefore,  the  recitals  in  the 
bonds  import  compliance  with  the 
city's  charters,  purchasers  for 
value,  having  no  notice  of  the 
nonperformance  of  the  conditions 
precedent,  were  not  bound  to  go 
beyond  the  statute  conferring  the 
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power  to  subscribe  and  to  aaoer- 
tain,  by  an  examination  of  the 
ordinances  and  records  of  the  city 
council,  whether  those  conditions 
had  in  fact  been  performed.  With 
such  recitals  before  them  they  had 
the  right  to  assume  that  the  cir- 
cumstances existed  which  author- 
ized the  city  to  exercise  the  au- 
thority given  by  the  legislature.' 
Evansville  v.  Dennett,  161  U.  S. 
443,  16  Sup.  Ct.  617,  40  L.  ed.  760. 

"By  the  same  mark  the  pur- 
chasers of  the  bonds  of  this  town 
were  not  bound  to  inquire  whether- 
the  requisite  ordinance  had  been 
passed  or  whether  or  not  it  had 
been  published.  They  had  the 
right  to  assume  that  it  had  been 
duly  passed  and  lawfully  published 
in  reliance  upon  the  certificate  in 
the  bonds  that  'all  acts,  condi- 
tions, and  things  requisite  to  be 
done  precedent  to  and  in  the  is- 
suing of  said  bonds  have  been 
done,  happened,  and  performed  in 
regular  and  due  form  as  required 
by  law.'  The  petition  to  the  city 
council  praying  that  it  subscribe 
stock  by  two-thirds  of  the  resi- 
dent taxpayers  was  as  essential  to 
^the  power  of  the  city  of  Evans- 
ville to  issue  its  bonds  under  its 
charters  as  the  publication  of  the 
ordinance  was  to  the  power  of  this 
town  to  issue  those  in  suit,  for  the 
charter  of  EvansvUle  expressly 
prohibited  the  subscription  to  the 
stock  which  conditioned  the  city's 
power  to  issue  the  bonds  in  these 
words: 

"  'Provided  that  no  stock  shall 
be  subscribed  or  taken  by  the  com- 


mon council  in  any  such  company, 
unless  it  be  on  the  petition  of  two- 
thirds  of  the  residents  of  such  city 
who  are  freeholders  of  the  city, 
distinctly  setting  forth  the  com- 
pany in  which  stock  is  to  be  taken, 
and  the  number  and  amount  of 
shares  to  be  subscribed.'     *     »     * 

"In  the  year  1900  in  Hughes 
County  v.  Livingston,  104  Fed. 
306,  316,  43  C.  C.  A.  541,  551,  this 
court  declared  that  this  jiroposi- 
tion  had  been  repeatedly  affirmed 
and  that  it  was  no  longer  open  to 
debate,  citing  National  Life  Ins. 
Co.  V.  Board  of  Education,  62  Fed. 
778,  792,  10  C.  C.  A.  637,  651; 
Bathbone  v.  Board  of  Comrs.,  83 
Fed.  125,  131,  27  C.  C.  A.  477, 
483;  City  of  South  St.  Paul  v. 
Lampbrecht  Bros.  Co.,  88  Fed.  449, 
453,  31  C.  C.  A.  585,  589;  Board 
of  Comrs.  v.  Heed,  41  C.  C.  A.  668, 
101  Fed.  768;  Wessen  v.  Saline 
County,  73  Fed.  917,  919,  20  C.  G. 
A.  227,  229.  Since  the  decision 
in  Hughes  County  v.  Livingston 
the  proposition  has  been  reaffirmed 
by  this  court  in  Independent 
School  District  v.  Rew,  111  Fed. 
1,  7,  49  C.  C.  A.  198,  204,  55  L.  E. 
A.  364,  and  in  Fairfield  v.  Rural 
Independent  School  District,  116 
Fed.  838,  840,  841,  54  C.  C.  A.  342, 
344,  345. 

"The  opinion  of  the  Court  of 
Appeals  of  the  state  of  Colorado 
in  Town  of  Aurora  v.  Hayden,  23 
Colo.  App.  1,  126  Pac.  1109,  to  the 
effect  that  this  court  has  never 
overruled  its  decision  in  National 
Bank  of  Commerce  v.  Town  of 
Granada,  54  Fed.  100,  4  C.   C.  A. 
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contrary  to  l^w,  it  was  held  in  California,  had  a  right  and 
was  entitled  to  rely  upon  the  representation  by  way  of 
recitals  made  in  the  bonds  by  the  proper  officers  of  the 
district,  who  were  authorized  to  make  the  recitals,  to  the 
effect  that  they  had  fuUy  complied  with  the  provisions  of 
the  law,  siace  it  would  be  a  fraud  upon  him  to  allow  the 
district  to  plead  the  truth  as  against  such  recitals  and 
consequently  the  district  must  be  held  to  be  estopped 
from  so  doing.* 


212,  and  that  the  decision  in  that 
case  is  right  and  in  harmony  with 
the  decision  of  the  Supreme  Court 
in  Evansville  v.  Dennett,  has  re- 
ceived a  careful  reading  and  de- 
liberate consideration  but  for  the 
reasons  stated  in  this  opinion  and 
in  the  other  cases  in  this  court 
cited,  notably  in  Hughes  County 
V.  Livingston,  104  Fed.  306,  43 
C.  C.  A.  541,  and  because  the  Su- 
preme Court  of  the  United  States 
whose  decisions  it  is  our  pleasure 
and  duty  to  follow,  still  adheres 
to  the  views  this  court  has  ex- 
pressed (Quinlan  v.  Grand  County, 
205  U.  S.  410,  419,  27  Sup.  Ct. 
505,  51  L.  ed.  860;  Presidio  County 
V.  Noel- Young  Bond  Co.,  212  U. 
S.  58,  65,  29  Sup.  Ct.  237,  53  L. 
ed.  402),  this  court  is  not  per- 
suaded that  it  is  in  error  upon 
this  subject  and  it  declines  to  de- 
part from  the  position  it  has  main- 
tained for  more  than  a  decade. 
The  Town  of  Aurora  cannot  escape 
from  the  estoppel  of  its  certifi- 
cate in  the  bonds  that  all  the  acts 
required  by  its  enabling  statutes 
to  be  done  before  the  issue  of  the 
bonds  had  been  performed  because 
an  ordinance  of  its  board  which 
it  might  have  published  was  re- 
quired by  those  statutes  to  be  pub- 
lished before   the   bonds  were   is- 


sued and  it  omitted  to  publish 
it."  Aurora  v.  Gates,  208  Fed. 
101,  105,  106,  107,  125  C.  C.  A. 
329,  per  Sanborn,  C.  J. 

4 ' '  The  authorities  seem  to  be 
uniform  in  holding  that  where  a 
municipality  has  the  power  upon 
the  performance  of  certain  precef- 
dent  conditions,  to  issue  Isonds,  and 
its  officers  through  whom  it  acts 
are  charged  with  ascertaining  and 
determining  the  facts  which  con- 
stitute such  performance  and  cer- 
tification on  the  face  of  the  bonds 
to  a  compliance  therewith,  the 
municipality  is  estopped  from 
pleading  non-performance  as  a  de- 
fense to  such  bonds  in  the  hands 
of  a  bona  fide  holder  thereof." 

"Vested  with  this  power  to  de- 
termine what  constituted  full 
compliance,  and  having  so  certi- 
fied upon  the  face  of  the  bonds, 
the  district  will  not  be  heard  as 
against  a  bona  fide  holder  of  bonds 
without  notice  of  the  alleged  ir- 
regularity in  the  sale  thereof,  to 
say  that  the  facts  thus  solemnly 
recited  and  upon  which  he  inno- 
cently parted  with  his  money  are 
false.  Purpose  of  estoppel  is  to 
conclude  the  truth  in  order  to  pre- 
vent fraud  and  falsehood.  It  is  an 
admission  or  determination  under 
circumstances    of    such    solemnity 
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§  2340.    Same — ^rules  applied  to  railway  aid  bonds. 
§  2342.    Recitals  in  funding  and  refunding  bonds.^ 


X.    PAYMENT. 


§2344.    In  general.' 


that  the  law  will  not  allow  the 
facts  so  admitted  or  established  to 
be  afterwards  drawn  in  question 
between  the  same  parties  or  their 
privies."  Ham  v.  Grapeland  Ir- 
rigation Dist.,  172  Cal.  611,  158 
Pac.  207,  211,  212. 

B  The  rule  of  the  United  States 
Supreme  Court  is  that  where  a 
statute  confers  power  upon  a  mu- 
nicipal corporation,  upon  perform- 
ance of  certain  precedent  condi- 
tions, to  execute  bonds  in  aid  of 
the  construction  of  a  railroad  and 
imposes  upon  certain  officers  the 
responsibility  of  the  issuing  of  such 
bonds  when  certain  conditions  had 
been  complied  with,  recitals  by 
such  officers  that  the  bonds  had 
been  issued  in  conformity  with  the 
statute  have  been  held,  in  favor 
of  bona  fide  purchasers  for  value, 
to  import  full  compliance  with  the 
statute  and  to  preclude  inquiry  as 
to  whether  the  precedent  conditions 
had  been  performed  before  the 
bonds  were  issued.  (Evansville  v. 
Dennett,  161  U.  S.  434,  16  Sup.  Ct. 
613,45L.  ed.  760.)  "  The  same  prin- 
ciples no  doubt  govern  when  the 
question  is  not  as  to  conformity 
with  a  statute,  but  as  to  conform- 
ity with  a  vote  of  the  municipality 
imposing  precedent  conditions. 
But  in'  order  to  enable  a  bona  fide 
purchaser  to  invoke  them,  it  must 
appear  that  the  officers  upon  whose 
recital  he   relies  were  the   officers 


having  authority  to  determine 
whether  the  conditions  covered  by 
their  recital  had  been  performed 
or  not,  and  their  recital  must  also 
have  been  such  as  would  import 
compliance  with  the  conditions  in 
all  substantial  respects."  Har- 
mony V.  Truman,  212^  Fed.  4,  8 
(U.  S.  0.  C.  A.),  reversing  205 
Fed.   549. 

6  Recitals  to  the  effect  that  all 
provisions  of  the  law  as  to  the 
issuance  of  school  refunding  bonds 
had  been  observed.  Einnup  v. 
School  District,  94  Kan.  695,  146 
Pac.  349. 

7  Fund  applicable  to  payment. 
Oklahoma  City  v.  Duhme,  45  Okl. 
75,  145  Pac.  408. 

Payment  of  improvement  bonds 
in  installments,  order  of,  under 
particular  law.  Pittsburgh,  C.  C. 
&  St.  L.  Ey.  Co.  v.  Schmuek,  181 
Ind.  323,  103  N.  E.  325. 

Improvement  bonds  payable  by 
special  assessments  relieves  the 
city  of  primary  liability.  When 
the  assessments  are  paid  to  the 
city,  it  becomes  the  custodian  of 
the  funds.  It  then  becomes  the 
duty  of  the  city  to  apply  such 
funds  to  the  payment  of  the  bonds, 
and  on  failure  to  do  so,  it  be- 
comes primarily  liable.  Nor  will 
it  be  discharged  from  this  obliga- 
tion by  misappropriation  of  the 
funds  of  a  municipal  officer. 
Bloomington  v.  Citizens'  National 
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XI.    REMEDIES. 

§  2346.    Enjoining  bond  issue.' 

The  issue  of  bonds  for  a  purpose  not  authorized  by  the 
law  will  be  enjoined,  notwithstanding  a  vote  of  approval 
by  the  electors.^  , 

So  if  a  proposed  bond  issue  will  increase  the  limit  of 
indebtedness  in  violation  of  law,  it  may  be  enjoined.^" 

On  the  contrary,  a  bond  issue  will  not  be  restrained  on 
the  ground  that  such  contemplated  action  is  against  pub- 
lie  policy ; "  nor  for  mere  irregularities  in  the  election 
conferring  authority.^" 


Bank,  56  Ind.  App.  446,  105  N.  E. 
575. 

8  Walters  v.  Bayonne  (N.  J. 
Bq.),  104  Atl.  770;  Lyon  v.  Bing- 
hamton,  145  N.  Y.  S.  424,  160  App. 
Div.  222;  Connolly  v.  Beason,  100 
S.  C.  71,  84  S.  E.  297;  Janes  v. 
Eacine,  155  Wis.  1,  143  K.  W. 
707. 

A  private  citizen  wio  is  a  tax- 
payer is  authorized  to  bring  a  suit 
to  enjoin  a  proposed  bond  issue. 
The  statute  so  permitted.  Hartz- 
ler  V.  Goodland,  97  Kan.  129,  154 
Pac.  265. 

Denied  as  to  bond  issue  for  ex- 
tension of  a  municipal  lighting 
plant,  where  injunction  was  sought 
on  the  ground  that  the  purpose  of 
the  municipality  was  an  incident 
to  the  operating  of  such  plant  to 
permit  the  use  of  the  electric  cur- 
rent to  generate  power  which  pur- 
pose was  alleged  to  be  unlawful. 
McDonald  v.  Ward  (Ala.),  77  So. 
835. 

9  Injunction  will  lie  to  restrain 
the  effectuation  of  the  issue  of 
bonds,  to  the  issuance  of  which 
the  majority  voting  in  the  elec- 
tion had  given  approval,  for  a  pur- 
pose not  authorized  by  law.     Col- 


vin  V.  Ward,  189  Ala.  198,  66  So. 
98. 

Bonds  voted  for  other  purposes. 
Beers  v.  Watertown  (S.  D.  1920), 
177  N.  W.  502. 

10  State  ex  rel.  v.  Kansas  City, 
101  Kan.  806,  168  Pac.  907. 

Where  the  ground  for  injunction 
is  exceeding  the  debt  limit,  the 
burden  is  on  the  complainant. 
Bain  v.  Goldsboro,  164  N.  C.  102, 
80  S.  E.  256. 

11  Declined  to  enjoin  bond  issue 
on  the  ground  of  public  policy 
where  the  legislature  had  author- 
ized their  issue.  The  question  of 
policy  involved  is  a  legislative 
question  pure  and  simple.  There 
is  no  better  criterion  by  which  to 
determine  any  given  question  of 
public  policy  than  the  utterance 
of  the  state  legislature  upon  that 
question.  Shorts  v.  Seattle,  95 
Wash.  531,  164  Pac.  239. 

12  Link  V.  Karb,  89  Ohio  326, 
104  N.  E.  632. 

De  facto  commissions  acting  in 
calling  a  bond  election,  held  no 
ground  for  enjoining  the  bond  is- 
sue, etc.  Humphrey  v.  Pratt,  93 
Kan.  413,  144  Pac.  197. 

TTnscrupulous  campaign  methods 
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If  the  application  for  an  injunction  is  not  made  until 
the  sale  of  the  bonds  has  been  consummated,  the  relief 
will  be  denied." 

Where  notice  of  special  statutory  proceedings  to 
validate  bonds  is  not  given  as  required  an  adjudication 
validating  the  bonds  may  be  disregarded,  in  an  injunc- 
tion suit  to  enjoin  the  issue  of  the  bonds." 

And  so  irrespective  of  the  invalidity  of  the  judgment 
validating  the  bonds  the  sale  thereof  will  not  necessarily 
be  enjoined.  The  merits  of  the  application  must  deter- 
mine.''^ 

And  although  in  a  validation  proceeding  there  was  a 
judgment  refusing  to  validate  the  bonds  an  injunction 
may  be  denied,  if  the  refusal  to  validate  was  not  based  on 
the  invalidity  of  the  bonds.  Such  judgment  was  held  not 
the  equivalent  of  a  judgment  declaring  the  bonds  illegal, 
since  they  may  be  valid  and  binding  notwithstanding.^® 

Under  the  Georgia  statute  if  a  judicial  judgment 
validating  a  bond  issue  is  not  taken  to  the  Supreme  Court 
within  the  time  prescribed,  it  can  never  thereafter  be 
questioned  in  any  court  in  the  state,  and  hence  a  court 
should  refuse  an  injunction  against  the  bond  issue.'-'' 

§  2347.    Mandamus  to  compel  issuance  of  bonds." 

used  in  the  election  for  a  bond  is-  eludes  injunction  to  prevent  their 

sue   is   no    ground   to    enjoin   issu-  issuance.      Wilson    v.    Blaine    (Pa. 

ance  and  sale  of  the  bonds.     Hum-  1918),  105  Atl.  555. 

phrey   v.   Pratt,   93   Kan.   413,  144  13  Simpson  v.  Nacogdoches  (Tex. 

Pac.  197.  Civ.  App.),   152  S.  W.   858. 

In  proceeding  to  enjoin  issuance  11  Miami  v.  Eomfh,  66  Fla.  280, 

of  bonds  pursuant   to  vote  of  the  63  So.  440. 

electors   on  ground   that   the   elec-  16  Durrenee    v.     Statesboro,     147 

tion    was    not    carried    because    it  Ga.  175,  93  S.  E.  88. 

did  not   receive   the   requisite   ma-  16  Harrell   v.   Whigham,   147   Ga. 

jority  of  votes,  the  burden  of  prov-  558,  94  S.  E.  994. 

ing  this  fact  is  on  the  complainant.  17  Edwards   v.    Guyton,    140    Ga. 

Bauch  V.  Cabool,  165  Mo.  App.  486,  553,  79  S.  B.  195. 

148   S.    W.    1003.  18  Detroit  v.  Engel  (Mich.  1919), 

Certification  by  tlie  appropriate  173  N.  W.  547;  Portland  v.  Albee, 

election    officers    that    the    voters  67  Or.  221,  135  Pac.  897,  899,  ap- 

consented   to   the   bond   issue  pre-  proving  §  2347,  vol.  5. 
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§  2348.    Action  on  bonds  to  recover  amount  due." 

§  2349.    Remedies  where  bonds  are  invaJid. 

A  fundamental  defect  in  the  proceedings  of  incorpora- 
tion of  a  municipality  deprives  such  pseudo  public  cor- 
poration from  issuing  valid  bonds  upon  which  there  can 
be  any  recovery.^" 


Mandamus  will  lie  to  compel  the 
authorities  to  issue  the  bonds  and 
perform  the  duty  imposed  upon 
them  by  law.  State  ex  rel.  v. 
Francisco,  98  Kan.  808,  160  Pae. 
217. 

Mandamus  to  compel  approval  of 
re-funding  bonds.  Laredo  v.  Head, 
246  Fed.  825. 

Mandamus  will  not  lie  to  com- 
pel a  municipality  to  collect  spe- 
cial assessment  with  which  to  pay 
improvement  bonds  where  the 
bonds  are  so  payable,  if  the  bond- 
holder has  a  plain,  speedy  and 
adequate  remedy  at  law  for  the 
collection,  of  any  interest  or  prin- 
cipal due  from  the  property  own- 
er who  has  failed  to  pay  the  assess- 
ments, which  is  provided  by  stat- 
ute, and  such  remedy  is  exclusive. 
First  National  Bank  v.  Weiser,  30 
Idaho  15,  166  Pac.  213. 

Where  different  proposed  issues 
of  bonds  are  involved  and  separ- 
able, and  some  are  legal  and  oth- 
ers illegal,  court  may  rule  accord- 
ingly. Detroit  v.  Engel,  187  Mich. 
88,  153  N.  W.  537. 

Mandamus  lies  to  compel  the 
proper  signing  of  a  municipal  bond. 
Venice  v.  Lawrence,  24  Cal.  App. 
350,  141  Pac.  406. 

Mandamus  will  lie  to  opmpql  ap- 
propriate officers  to  sign  officially 
a  valid  bond  issue.  State  ex  rel. 
V.  Dean,  95  Ohio  108,  116  N.  E.  37. 

19  Action  on  street  improvement 


bonds,  change  in  law  as  impair- 
ment of  obligation  of  contract. 
Indianapolis  v.  Bobison  (Ind.),  117 
N.  E.  861. 

Statute  giving  bondholder  right 
to  proceed  to  collect  assessments 
with  which  to  pay  bonds  when 
they  are  so  payable,  provides  that 
the  bondholder  shall  have  no  claim 
against  the  municipality  issuing 
the  bonds,  except  for  the  collec- 
tion of  the  special  assessments 
made  for  the  improvement  for 
which  the  bonds  were  issued,  but 
this  remedy  in  ease  of  non-pay- 
ment is  limited  to  the  enforce- 
ment of  such  assessments.  The 
bondholder  can  have  no  claim 
against  the  city  on  account  of  the 
debt  created  by  the  bond  and  he 
is  given  no  right  as  against  a  tax- 
payer who  has  paid  all  of  his  as- 
sessments. 

The  remedy  of  'bondholder  in 
case  a  property  owner  fails  to 
make  payment  of  the  taxes  as- 
sessed against  his  property  is  not 
against  the  city  nor  the  improve- 
ment district,  nor  against  a  per- 
son who  has  paid  the  sum  due 
from  him,  but  against  the  prop- 
erty of  the  delinquent.  Where  a 
remedy  is  given  by  statute  which 
is  exclusive,  mandamus  will  not 
lie  against  the  municipality.  First 
National  Bank  v.  Weiser,  30  Idaho 
15,  166  Pac.  213. 

20  ( <  -^e,  therefore,  have  a  case 
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Bonds  issued  in  payment  of  stock  in  a  railroad  com- 
pany without  authority  of  law  are  void  and  no  right  as 
against  the  municipality  issuing  them  can  accrue  under 
them;  no  action  taken  by  the  authorities  of  the  city  in 
regard  to  them  can  confer  any  right  upon  the  holders. 
The  levy  and  collection  of  taxes  by  the  city  to  raise  money 
to  pay  such  bonds  is  without  authority  of  law  and  the 
bond  holders  acquire  no  right  to  the  amount  collected. 
Such  fund  is  held  by  the  city  subject  to  the  right  of  the 
taxpayers  to  demand  re-payment.  The  fact  that  the  city 
authorities  applied  the  fund  to  other  purposes  is  no  con- 
cern of  the  complainants,  since  no  harm  came  to  them  by 
reason  of  the  unlawful  act  of  the  city.*^ 


where  a  town,  affected  by  a  fatal 
infirmity  in  its  attempt  to  incor- 
porate, issued  bonds  which  by  rea- 
son of  such  infirmity  were  ad- 
judged to  be  void  instruments,  and 
where  nevertheless  it  is  now  sought 
to  recover  upon  the  bonds  in  the 
absence  of  any  statutory  provision 
tending  to  show  a  legislative  pur- 
pose to  validate  them  or  in  any 
form  to  impose  liability  for  their 
payment.  Such  legislative  omis- 
sions cannot,  of  course,  be  sup- 
plied by  a  court."  Beyer  v. 
Athens,  249  Fed.  849,  855,  relying 
on  Hays  v.  Holly  Springs,  114  TJ. 
S.  120,  126,  5  Sup.  Ct.  785,  788, 
29  L.  ed.  81. 

21  Burlingham  v.  New  Bern,  213 
Fed.  1014,  1019,  1020. 

If  the  validity  of  the  bonds  can 
be  inquired  into  at  all  in  a  suit 
brought  by  citizens  and  taxpayers 
against  the  city  authorities  to  en- 
join the  sale  and  disposition  of 
bonds  where  the  bonds  have  been 
sold  and  the  purchaser  thereof  is 
not  a  party  to  the  suit,  and  where 
the  bonds  had  been  duly  approved 
and  certified  and  registered  in  ac- 
cordance with  the  law,  the  only 
8McQ.— 34 


ground  upon  which  their  validity 
can  be  attacked  is  forgery  or  fraud 
or  that  their  issuance  was  con- 
trary to  the  constitution  of  the 
state.  The  Texas  statute  provided 
that  such  bonds  after  receiving 
the  certificate  of  the  attorney  gen- 
eral and  having  been  registered  in 
the  comptroller's  ofSoe  as  provided 
in  the  law,  shall  thereafter  be 
held  in  every  action,  suit  or  pro- 
ceedings in  which  their  validity  is 
or  may  be  brought  into  question, 
prima  facie  valid  and  binding  ob- 
ligations. And  in  every  action 
brought  to  enforce  collection  of 
such  bonds  the  certificate  of  the 
attorney  general,  or  a  certified  copy 
therof,  shall  be  admitted  and  re- 
ceived in  evidence  of  the  valid- 
ity of  such  bonds,  together  with 
the  coupons  thereto  attached.  But 
it  is  provided  that  the  only  de- 
fenses which  can  be  offered  against 
the  validity  of  the  bonds  shall 
be  forgery  or  fraud.  The  law  ex- 
pressly provides  that  it  is  not 
intended  to  give  validity  to  any 
bonds  that  may  be  issued  in  ex- 
cess of  the  limit  fixed  by  the  con- 
stitution   or    contrary   to    its   pro- 
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visions,  but  that  all  aueh  bonds 
shall,  to  the  extent  of  such  ex- 
cess, be  held  void.  The  court  ex- 
pressed the  opinion  that  the  pur- 
pose and  intent  of  the  statute  is 
to  make  valid,  in  the  hands  of  a 
purchaser  all  municipal  bonds  that 
have  been  approved,  certified  and 
registered  in  accordance  with  the  , 
provisions  of  the  statute,  unless 
such  bonds  are  forgeries  or  were 
fraudulently  issued,  or  issued  con- 
trary to  the  constitution.  The 
court  expressed  further  the  opin- 
ion that  if  no  defense  other  than 
forgery  or  constitutionality  can  be 


urged  against  a  suit  brought  to 
enforce  a  collection  of  such  bonds 
by  the  purchaser,  a  suit  brought 
by  the  taxpayers  to  have  such 
bonds  declared  invalid  can  only  be 
maintained  upon  one  of  the 
grounds  above  mentioned.  Simp- 
son V.  Nacogdoches  (Tex.  Civ. 
App.),  152   S.  W.  858. 

Where  bonds  were  issued  under 
an  unconstitutional  act,  and  there- 
fore, void,  the  purchaser  of  the 
bonds  may  recover  of  the  munici- 
pality the  amount  paid  therefor. 
Henderson  v.  Winstead  (Ky.  1919), 
215  S.  W.  527. 
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TAXATION  BY  MUNICIPALITIES. 

I.  General  Consideeation. 

II.  POWEE  TO  Tax. 

III.  Dtjtt  to  Levy  Taxes. 

IV.  CONSTirUTIONAL  Eesteiotions. 

v.  Limitations  on  Bate  oe  Amount  or  Taxes. 

VI.  Peopeety  Taxable. 

VII.  Exemptions  peom  Taxation. 

VIII.  Lien,  Levy,  Collection  and  Distribution. 

I.     QENEBAL  CONSIDERATION. 

S  2359.  Definition,  history  and  na-  §  2361.  Conditions      precedent      to 

ture.  levy. 

§  2360.  Power  of  legislature  to  del-  §  2362.  Same — election. 

egate  authority  to  tax. 

n.   POWEE  to  tax. 

§  2363.  Power  as  inherent.      '  §  2371.  Same — construction  of  stat- 
§  2364.  PoU  taxes.  ute  granting  power. 

§2367.  Power  as  conferred  by  con-  §  2372.  Taxes  must  be  for  a  public 

stitution.  purpose. 

§  2368.  Municipal  charters  as  con-  %  2373.  Eevoking  or  limiting,  power 

ferring  power.  of  taxation. 

§  2370.  Statutory  authority. 

m.    DUTY  TO  LEVY  TAXES. 

S  2376.  Duty  to  levy  and  enforce- 
ment thereof. 

IV.     CONSTITUTIONAL   EESTEIOTIONS. 

§  2378.  In  general.  S  2380.  Uniformity. 

V.    LIMITATIONS  ON  EATE  OE  AMOUNT  OP  TAXES. 

§  2384.  Tax  limits  in  general.  §  2387.  Effect    of   levy    above    tax 

limit. 
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VI.    PEOPEETy  TAXABLE. 


§  2388.  In  general. 

§  2389.  Property  not  receiving 
benefits. 

§  2390.  Property  taxable  as  de- 
pendent on  place  where 
located. 


§  2391.  Same — vessels. 

§2393.  Property     of     grantee     of 

franchise. 
§  2397.  Municipal    property. 
§2398.  Eural  property. 


Vn.    EXEMPTION  FEOM  TAXATION. 


§  2399.  In  general. 


§  2400.  Construction   of    exemption 
provisions. 


vm.    LIEN,   LEVT,   COLLECTION   AND  DISTEIBOTION. 


§  2403.  Lien  of  taxes. 
§  2404.  Procedure  to  levy  taxes. 
§  2405.  Same — assessment. 
§  2406.  Payment  and  collection. 
§  2407.  Same — remedies  for  collec- 
tion. 


§  2409.  Forfeiture  and  penalties  for 
nonpayment. 

1 2410.  Bemedies  against  munic- 
ipality where  tax  wrong- 
ful. 

§  2411.  Same — action  for  damages. 


§  2408.  Same  —  sale      for      unpaid      §  2412.  Disposition   of  taxes   after 
taxes.  collection. 


I.   GENERAL  CONSIDEEATION. 

§  2359.    Definition,  history  and  nature. 

The  power  of  taxation  is  a  governmental  power,  and  is 
not  dependent  on  contract.^ 

§2360.    Power  of  legislature  to  delegate  authority  to 
tax.2 


1  Lynchburg  v.  Lynchburg  Trac- 
tion &  Light  Co.  (Va.  1919),  97 
S.  E.  780. 

2  "From  the  earliest  date  the 
local  authorities  in  the  counties 
and  cities  of  the  commonwealth 
have  by  the  General  Assembly  been 
authorized  to  impose  local  taxes 
and  fix  the  rate  thereof."  Powers 
V.  Eichmond,  122  Va.  328,  94  S.  E. 
803. 


Law  construed  to  authorize  the 
legislature  to  create  municipal  cor- 
porations and  give  them  the  power 
to  raise  by  taxation  the  expense 
of  doing  whatsoever  the  corpora- 
tion is  authorized  to  do.  Hutching 
V.  Hanna,  179  la.  912,  162  N.  W. 
225,  159  N.  W.  199. 

Power  conferred  to  levy  tax  t» 
support  juvenile  court,  held  un- 
constitutional    in     particular     in- 
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§  2361.    Conditions  precedent  to  levy.' 

§  2362.    Same — election. 

Taxation  for  specified  purposes  by  the  municipality  is 
often  required  to  be  authorized  by  a  majority  or  a  named 
percentage  of  the  local  electors.* 

For  example,  for  the  construction  of  sewage  disposal 
works,  by  some  laws,  an  additional  tax  in  excess  of  the 
levies  by  general  law  may  be  sanctioned  by  a  favorable 
vote  of  the  electors.* 

II.  POWER  TO  TAX. 

§  2363.    Power  as  inherent. 

One  of  the  most  essential  powers  of  government  is  the 
right  to  raise  revenue ;  no  government  could  maintain  it- 
self without  such  power.  The  taxing  power  belongs  alone 
to  sovereignty.  No  such  power  inheres  in  municipal 
corporations.    This  principle  is  universally  recognized.* 

Therefore  as  municipal  corporations  have  no  inherent 

stance.     CampbeH  County  v.  New-  R.  Co.,  282  111.  218,  118  N.  E.  402, 

port,   174   Ky.    712,   193   S.   W.    1,  404;   People  ex  rel.  v.  Chicago  B. 

L.  E.  A.  1917D,  791.  &  Q.  B.  Co.,  282  HI.  206,  118  N. 

"The  power   to  tax   inheres  In  E.  439,  443;  People  ex  rel.  v.  Wa- 

the   state   as    an   attribute    of   its  bash  E.  Co.,  276  111.  92,  114  N.  E. 

sovereignty,  and  is  not  dependent  552;  People  ex  rel.  v.  Illinois  Cen- 

upon  a  grant  of  power  in  the  con-  tral  E.  Co.,  266  111.  240,  107  N.  E. 

stitution.        Constitutional     provi-  253. 

sions  relating  to  taxation  are  not  6  State    ex   rel.    v.    Zangerle,   95 

grants    of    power,    but    limitations  Ohio  58,  115  N.  E.  511. 

upon  the  e;xerci8e  of  a  power  neees-  6  Booten   v.   Pinson,    77   W.   Va. 

sarily  possessed  by  every  sovereign  412,  89  N.  E.   985,  989,  L.  B.  A. 

state.    Except  as  restricted  by  such  1917A,  1244,  citing  §  2363,  vol.  5, 

provisions,  the  power  of  the  state  ante. 

to    tax   is   unlimited. ' '     State    ex  ' '  Taxation  by  a  municipality  can 

rel.    V.    Ely,    129    Minn.    40,    151  in   no    event   be   made   to   depend 

N.  W.  545.  upon  contract,  but  must  rest  upon 

3  Must  be  observed.  People  ex  authority  granted  to  the  city  by 
rel.  V.  Wabash  E.  Co.,  282  111.  218,  the  legislature."  Lynchburg  v. 
118  N.  E.  402,  404.  Lynchburg   Traction   &   Light    Co. 

4  Ward  V.  McDonald    (Ala.),   77  (Va.  1919),  97  S.  E.  780.      • 
So.  827;  People  ex  rel.  v.  Wabash 
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power  of  taxation/  consequently  they  possess  only  such 
power  in  respect  thereto  which  has  been  granted  to  them 
by  the  constitution  or  the  statutes.® 

The  grant  relied  upon  must  be  evident  and  uimiistak- 
able,  and  all  doubts  wiU  be  resolved  against  its  exercise, 
and  in  favor  of  the  taxpayer.' 

But  while  it  is  undoubtedly  true,  as  a  general  proposi- 
tion, that  taxes  must  be  plainly  authorized  before  they 
can  be  levied  and  collected,  "this  rule  does  not  go  to  the 
extent  of  cutting  off  and  shutting  out  all  the  light  that 


7  state  V.  Houston  &  T.  C.  By. 
Co,  (Tex.  Civ.  App.  1919),  209 
S.  W.  820. 

"Municipal  corporations  have  no 
inherent  taxing  power."  All  the 
poTFer  they  may  exercise  in  this 
respect  "is  that  which  the  state 
has  expressly^delegated  to  them." 
Best  V.  Birmingham  (Ala.),  79  So. 
113,  116. 

8  State  ex  rel.  y.  Ely,  129  Minn. 
40,  151  N.  W.  545. 

Express  power.  Eoney  v.  Lane 
County,  81   Or.   372,   159   Pae.   73. 

Power  to  tax  must  exist,  other- 
wise it  cannot  be  exercised.  Fair- 
banks V.  Independent  Meat  Mar- 
ket, 4  Alaska  147. 

"Taxes  cannot  be  assessed  ex- 
cept by  authority  of  the  legisla- 
ture." Boston  &  M.  E.  E.  v.  Con- 
cord, 78  N.  H.  192,  98  Atl.  66. 

It  is  well  settled  that  a  tax 
must  be  plainly  authorized  before 
the  citizen  can  be  charged  there- 
with. Richmond  v.  Drewry-Hughes 
Co.  (Va.),  90  S.  E.  635. 

"Municipalities  have  no  powers 
of  taxation  other  than  specifically 
given  by  the  statutes."  Cham- 
berlain V.  Bridgeport,  88  Conn.  480, 
91  Atl.  380,  383. 


"The  power  of  taxation  is 
vested  primarily  in  the  state  and 
may  be  lawfully  exercised  by  the 
subordinate  political  bodies  of  the 
state  only  in  so  far  as  and  in  the 
manner  in  which  the  said  power 
is  delegated  to  them  by  the  legis- 
lature." The  legislature  may  pro- 
vide that  municipalities  may  exer- 
cise the  taxing  power  in  any  way 
that  is  deemed  expedient,  provided 
no  provision  of  the  constitution 
is  violated.  Ee  Opinion  of  Judges, 
39  E.  I.  1,  97  Atl.  21. 

Levy  of  tax  by  port  must  be 
authorized.  State  ex  rel.  v.  John- 
son, 80  Or.   107,   156  Pae.  579. 

Quasi  municipal  corporation,  e. 
g.,  a  fire  district,  given  power  to 
raise  money  by  taxation.  Presi- 
dent, etc.,  of  Williams  College  v. 
Williamstown,  219  Mass.  46,  106 
N.  E.  687. 

Towns  in  Alaska  are  given  power 
by  act  of  Congress  to  levy  taxes. 
Valdez  v.  Fish,  4  Alaska  427. 

Park  tax.  People  ex  rel.  v.  Wa- 
bash E.  Co.,  276  111.  92,  114  N.  B. 
552. 

9  Portland  v.  Portland  Ey.  L.  & 
P.  Co.,  80  Or.  271,  156  Pae.  1058, 
1067. 
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may  be  reasonably  brought  to  bear  in  determining  the 
intention  of  the  lawmaking  power. ' '  ^^ 

Thus  power  to  levy  a  tax  may  be  implied  from  express 
power  given,  as  for  example,  power  to  incur  an  obliga- 
tion where  the  legislature  must  have  intended  a  tax  to 
furnish  means  of  payment  and  there  is  nothing  to  rebut 
the  presumption.^^ 

A  grant  of  power  of  taxation  to  municipalities  is  not 
without  limitation  or  restriction.  Grants  are  usually  so 
construed.^^ 

§  2364.    Poll  taxes." 

As  a  city  or  town  possesses  no  inherent  power  to  im- 


10  Richmond  v.  Drewry -Hughes 
Co.,  122  Va.  178,  94  S.  E.  989,  993. 

11  Union  Pac.  E.  Co.  v.  Heuer, 
97  Neb.  436,  150  N.  W.  259. 

' '  Municipalities  have  no  right  to 
levy  taxes  unless  the  authority  to 
do  so  is  expressly  conferred  by 
the  legislature,  or  is  necessarily 
implied  from  some  other  power  ex- 
pressly given,  which  cannot  be  ex- 
ercised without  the  right  to  levy 
a  tax,  as,  for  instance  the  power 
to  issue  bonds,  with  no  express 
provision  as  to  how  they  shall  be 
paid."  Booten  v.  Pinson,  77  W. 
Va.  412,  89  N.  E.  985,  989,  L.  E. 
-A.  1917A,  1244,  citing  §  2363,  vol. 
5,  ante. 

Where  authority  is  granted  to  a 
municipality  or  other  subdivision 
of  /  the  state  to  contract  an 
extraordinary  debt  by  the  issuance 
of  negotiable  securities  it  has  the 
power  to  levy  taxes  suf&eient  to 
meet  such  debt  at  maturity  unless 
the  law  which  confers  the  author- 
ity or  some  general  law  in  force 
at  the  time,  clearly  manifests  a 
contrary  legislative  intention. 
Minden-Edison  Light  &  Power  Co. 
V.  Minden,  94  Neb.  161,  142  N.  W. 


673,  following  Ealls  County  Court 
V.  United  States,  105  U.  S.  733, 
26  L.  ed.  1220,  and  other  United 
States   Supreme   Court  decisions. 

"Where  a  municipal  corporation 
is  granted  the  power  to  create  a 
municipal  debt,  and  no  other  pro- 
vision is  made  for  its  payment,  it 
has  the  right  to  levy  the  neces- 
sary taxes  to  pay  it,  and  the  power 
attaches  by  necessary  implication. 
The  one  is  the  complement  of  the 
other.  The  right  to  borrow  car- 
ries with  it  the  obligation  to  pay, 
and  as  a  municipality  has  no  means 
of  paying  its  indebtedness,  except 
by  taxation,  it  necessarily  has  this 
power."  Paul  v.  Huse,  113  Me. 
449,  92  Al.  520. 

12  Portland  v.  Portland  Gas  & 
Coke  Co.,  80  Or.  194,  156  Pac. 
1070. 

"The  city  must  look  to  its  char- 
ter for  its  power  to  levy  its  tax, 
and  must  abide  by  the  limitations 
upon  those  powers  which  are  there- 
in expressed."  Albers  v.  St. 
Louis,  268  Mo.  349,  188  S.  W.  83. 
85. 

13  Nixa  v.  Wilson,  199  Mo.  'App. 
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pose  a  poll  tax,^*  the  power  tp  do  so  must  be  granted  in 
plain  terms.^*  The  right  to  levy  being  derived  from  the 
state,  the  power  may  be  extended  or  limited  within  the 
discretion  of  the  legislature.^®  Authority  to  require  the 
pajrment  of  a  street  tax  or  perform  labor  on  the  street  ia 
lien  thereof,  is  authority  to  impose  a  fine  in  event  of  re- 
fusal." 


§  2367.    Power  as  conferred  by  constitution. 

Constitutional  authority  to  levy  a  tax  cannot  be  re- 
stricted by  legislative  enactment,  as  for  example,  condi- 
tioning its  exercise  by  a  vote  of  the  electorate.^* 

Although  under  the  home  rule  provisions  of  the  Ohio 
Constitution,  municipalities  of  that  state  may  "exercise 


33,  200  8.  W.  703;  Page  v.  Farm- 
ery, 29  N.  D.  209,  150  N.  W.  471. 

14  Ex  parte  Birmingham  (Ala.), 
79  So.  113. 

15  Law  requiring  a  street  tax  of 
a  specified  sum  per  year,  held  a 
tax  and  not  the  exaction  of  a  pub- 
lie  duty  as  a  requisition  of  labor 
for  working  the  public  highway. 
Best  V.  Birmingham  (Ala.  App.), 
78  So.  100. 

Poll  tax  may  be  imposed  by  or- 
dinance, pursuant  to  statute  au- 
thorizing cities  to  require  male 
residents  to  work  on  streets,  or 
pay  named  sum.  Ottumwa  v. 
Scott,  158  la.  385,  139  N.  W.  901. 

Poll  tax  payable  in  cash  or  in 
work  on  streets,  held  valid  under 
law  providing  such  tax  may  be 
required  not  exceeding  an  amount 
named.  Ex  parte  Birmingham 
(Ala.),  79  So.  113. 

In  default,  imposition  of  fine, 
held  constitutional,  is  not  impris- 
onment for  debt.     lb. 

Acceptance  of  labor  in  lieu  of 
the  payment  of  money.  Best  v. 
Birmingham  (Ala.),  79  So.  113. 


"The  general  power  to  control 
streets  and  highways  does  not  in- 
clude the  power  to  compel  citizens 
to  work  thereon."  Ee  Lankford 
(Okl.  1919),  178  Pac.  673. 

18  Eestricting  the  power  given 
by  legislative  act  may  invalidate 
ordinance  or  parts  thereof  on  the 
subject.  State  ex  rel.  v.  Superior 
Court,  92  Wash.  360,  159  Pac.  383. 

Exemption  from  working  on  the 
public  roads,  held  not  to  exempt 
citizens  of  a  municipality  from 
the  payment  of  a  street  tax,  since 
the  terms  "road  duty"  and 
"street  duty"  have  separate  and 
distinct  fields  of  operation,  the  one 
referring  to  roads  outside  of  the 
city,  the  other  to  streets  inside  the 
city.  Best  v.  Birmingham  (Ala. 
App.  1918),   80  So.  695. 

17  Best  V.  Birmingham  (Ala.), 
79  So.  113,  reversing  (Ala.  App.), 
78  So.  100,  104. 

18  Calland  v.  Springfield,  264  Mo. 
296,  174  S.  W.  396. 
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all  the  powers  of  local  self-government, ' '  they  do  not  pos- 
sess unrestricted  power  as  to  taxation  for  local  or  munic- 
ipal purposes,  since  taxation  has  always  been  recognized 
as  a  power  of  sovereignty,  inherent  in  the  state.^' 

§  2368.    Municipal  charters  as  conferring  power.^" 

If  the  state  laws  make  provision  for  a  uniform  and 
equal  rate  of  taxation  in  accordance  with  the  constitution, 
the  municipal  charter  need  not  necessarily  contain  the 
statutory  provisions  where  the  general  statutes  are  ap- 
plicable to  the  municipality,  and  under  such  power  a 
municipality  may  make  proper  regulations  for  taxation 


19  ' '  The  sovereign  people  of  the 
state  may  yield  a  part  of  its  sov- 
ereignty by  a  constitutional  provi- 
sion; but  whatever  rule  of  con- 
struction may  otherwise  apply, 
wherever  the  contention  is  made 
that  the  state  has  yielded  to  a 
community  a  part  of  the  sovereign 
power,  the  rule  of  liberal  construc- 
tion does  not  apply,  but  it  must 
clearly  and  unambiguously  appear 
that  the  state  has  done  so  by  apt 
words  contained  in  the  constitu- 
tion." State  ex  rel.  v.  Cooper, 
97  Ohio  86,  119  N.  E.  253,  hold- 
ing that  the  home  rule  provisions 
of  the  constitution  authorizing 
eharterd  municipalities  "to  exer- 
cise all  powers  of  local  self-gov- 
ernment," did  not  prevent  the 
legislature  from  limiting  the  tax- 
ing powers  of  municipalities,  and 
constituting  administrative  agen- 
cies to  supervise,  adjust  and  levy 
taxes. 

20  Georgia.  Canuet  v.  Guyton, 
147  Ga.  677,  95  S.  E.  227. 

,  Louisiana.  Paepcke  Leicht  Lum- 
ber Co.  V.  Van  Trompt,  137  La. 
,743,  69  So.  159. 

Missouri.     State      ex      rel.      v. 


Young,  259  Mo.  52,  167  S.  W.  995. 

New  York.  Eudolph  Wallach 
Co.  v.  Eooney,  164  N.  Y.  S.  616, 
177  App.  Div.  640. 

Ohio.  State  ex  rel.  v.  Lynch,  88 
Ohio  71,  102  N.  E.  670. 

Oklahoma.  Collinsville  v.  Ward 
(Okl.),  165  Pac.  1145. 

Oregon.  Portland  v.  Portland 
Gas  &  Coke  Co.,  80  Or.  194,  156 
Pac.   1070. 

Texas.  San  Antonio  v.  Johnson 
(Tex.  Civ.  App.),  186  S.  W.  866; 
Austin  V.  Great  Southern  Life  Ins. 
Co.  (Tex.  Civ.  App.  1919),  211  S. 
W.  482. 

Virginia.  Eichmond  v.  Drewry- 
Hughes  Co.,  122  Va.  178,  94  S.  E. 
989;  Powers  v.  Eichmond,  122  Va. 
328,  94  S.  E.  803. 

Washington.  New  Seattle  Cham- 
ber of  Commerce  v.  Seattle,  88 
Wash.  620,  153  Pac.  351. 

Lev^y  of  tax  by  municipality 
before  the  approval  of  the  act 
creating  its  charter  is  unauthor- 
ized and  may  be  enjoined.  Col- 
quitt Live  Stock  &  Supply  Co.  v. 
Colquitt,  146  Ga.  579,  91  S.  B. 
555. 
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agreeably  to  the  constitution.  Thus  an  ordinance  which 
prescribes  regulations  in  substantial  accord  with  the  stat- 
utory regulations  for  obtaining  just  valuations  and  uni- 
form and  equal  taxation  is  sufficient  on  the  subject.^^ 
Whether  the  provisions  of  a  municipal  charter  as  to  the 
method  of  levying  and  collecting  taxes  will  prevail  over 
the  provisions  of  statutes  on  the  subject  will  depend  upon 
a  proper  construction  of  the  applicable  laws,  and  the  pol- 
icy of  the  given  state  relating  to  the  matter.^" 

§  2370.    Statutory  authority .^^ 

§  2371.    Same — construction  of  statute  granting  power.^ 

A  citizen  cannot  be  subjected  to  the  burden  of  taxation 
without  clear  warrant  of  law.  Therefore,  "statutes  au- 
thorizing the  levy  of  taxes  are  to  be  strictely  construed; 
they  are  not  to  be  extended  by  implication,  nor  is  their 
operation  to  be  enlarged  so  as  to  embrace  matters  not 


21  Graham  v.  West  Tampa,  71 
Fla.  605,  71  So.  926. 

28  Provisions  of  general  statute 
as  to  taxation,  held  not  control- 
ling as  the  charter  was  regarded 
as  the  measure  of  municipal  power. 
Merrell  v.  St.  Petersburg,  64  Fla. 
367,  60  So.  349. 

Provisions  of  a  city  charter  in 
so  far  as  they  regulated  the 
method  of  levying  and  collecting 
taxes  for  purely  municipal  pur- 
poses were  held  to  prevail  over  the 
general  laws  of  the  state  in  ref- 
erence thereto  in  so  far  as  such 
general  laws  are  in  conflict  there- 
with. Sogers  V.  Bass  &  Harbour 
Co.  (Okl.),  168  Pac.  212;  Oollins- 
ville  V.  Ward  (Okl.),  165  Pac. 
1145. 

23  Kentucky  Heating  Co.  v. 
Louisville,  174  Ky.  142,  192  S.  W. 
4;  Norris  v.  Montezuma  Valley  Irr. 
Dist.,    248    Fed.    (C.    G.    A.)    369; 


Paul  V.  Huse,  113  Me.  449,.  92 
Atl.  520;  People  ex  rel.  v.  Klee, 
282  111.  440,  118  N.  E.  754;  State 
ex  rel.  v.  Cooper,  97  Ohio  86,  119 
N.  E.   253. 

Hard  road  tax,  to  be  sanctioned 
by  vote  of  the  electors.  People 
ex  rel.  v.  Illinois  Central  E.  Co., 
266  HI.  240,  107  N.  E.  253. 

To  pay  bonded  indebtedness  and 
interest  on  the  same,  and  judg- 
ments against  city.  Atchison,  T. 
&  S.  F.  Ry.  Co.  v.  Kansas  City,  92 
Kan.  300,  140  Pac.  1040. 

General  improvement  fund,  wa- 
ter fund,  judgment  fund,  library 
fund,  lighting  fund,  general  rev- 
enue fund,  and  current  expenses, 
as  the  usual  ordinary  running  and 
incidental  expenses  of  the  munici- 
pality. Atchison,  T.  &  S.  F.  Ey. 
Co.  V.  Topeka,  95  Kan.  747,  149 
Pac.  697. 

24  Section  2363,  ante. 
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specifically  pointed  out,  though  standing  upon  a  close 
analogy. ' '  ^* 

The  judicial  construction  should  be  in  keeping  with  the 
natural  and  probable  legislative  purpose,  and  avoid  con- 
flict, and  harmonize  all  the  applicable  provisions  of  the 
law  on  the  subject,  if  possible.*^® 

In  case  of  doubt,  courts  sometimes  give  weight  to  the 
interpretation  adopted  by  the  executive  department  of 
the  state  which  is  specially  charged  with  the  duty  of  con- 
struing and  effectuating  the  several  provisions  of  the 
law  bearing  on  the  subject.^'' 

In  construing  repeals  of  and  changes  in  tax  laws  it 
should  be  borne  in  mind  that  the  question  is  not  always 
one  of  original  grant  of  power  to  tax,  requiring  the  ap- 
plication of  the  rule  of  strictissimi  juris.  In  construing 
tax  statute  it  may  be  that  the  power  to  levy  and  collect  the 
tax  involved  has  been  unquestioned  and  exercised  for 
many  years.  Moreover,  if  the  question  is  solely  one  of 
repeal  by  implication,  the  general  rule  that  such  repeals 
are  not  favored  may  come  into  play.^' 

§  2372.    Taxes  must  be  for  a  public  purpose. 

Taxation  to  raise  money  to  compromise  a  claim  author- 
ized by  statute  though  not  legally  binding  but  equitably 
payable  is  a  public  purpose.^® 

So  is  taxation  to  construct  and  maintain  a  filtration 
plant  required  by  statute,^"  to  establish  and  maintain  free 

26  Best     V.     Birmingham      (Ala.  ture  (relating  to  taxation),  if  this 

App.),  78  So.  100,  102.  can   be    done    without    violence    to 

Such  claim  as  a  judgment  against  their      several      express      terms. ' ' 

the    municipality    is    not    included  Richmond    v.    Drevifry-Hughes    Co., 

within   the    ordinary   expenses   for  122  Va.  178,  94  S.  E.  989,  991,  992. 

which    the    maximum    tax    levy    is  27  Eichmond    v.    Drewry-Hughes 

established     by     law.       Arthur     v.  Co.  122  Va.  178,  94  S.  E.  989,  992. 

Horwege,  28  Cal.  App.  738,  153  Pac.  28  Richmond    v.     Drewry-Hughes 

980.  Co.,  122  Va.  178,  94  S.  E.  989,  993. 

26  ' '  Plainly  it  is  our  duty,  under  29  Re  Christey,  155  N.  Y.  S.  39, 

settled  and  familiar   rules   of  con-  92  Misc.  Rep.  1. 

struction,   to   harmonize  these   sev-  30  State  ex  rel.  v.  Dean,  95  Ohio 

eral    cognate    acts   of   the    legisla-  108,  116  N.  E.  37. 
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public  libraries  and  reading  rooms,'^  to  purchase,  hold 
and  improve  grounds  for  parks,  and  university  campus 
extension,^''  and  to  raise  money  to  maintain  coal  and  fuel 
yards,  and  to  sell  coal  and  fuel  to  the  inhabitants  of  the 
municipality.'* 

But  taxation  to  enable  the  municipality  to  make  and 
sell  ice  was  denied.'* 

A  memorial  to  the  soldiers  and  sailors  of  the  recent 
world  war  was  held  a  public  purpose.'* 

§  2373.    Revoking  or  limiting  power  of  taxation." 


m.  DUTY  TO  LEVY  TAXES. 


§  2376.    Duty  to  levy  and  enforcement  thereof." 


81  People  ex  rel.  v.  Turnbull,  184 
111.  App.  151. 

Under  a  constitution  giving 
power  to  the  legislature  to  author- 
ize the  several  incorporated  cities 
and  towns  in  the  state  to  assess 
and  impose  taxes  "for  municipal 
purposes,  and  for  no  other  pur- 
poses," a  library  may  be  declared 
by  legislative  act  a  municipal  pur- 
pose. Tampa  v.  Prince,  63  Fla. 
387,  58  So.  542. 

A  statute  was  held  constitutional 
which  authorized  a  tax  for  free 
public  libraries  which  in  effect  are 
as  though  owned  and  managed  by 
■the  city  or  town,  notwitstanding 
the  library  involved  was  controlled 
by  a  corporation  whose  oficers 
were  not  selected  or  under  the 
control  of  the  municipality.  The 
test  to  be  applied  is  not  whether 
the  agency  is  public,  but  whether 
the  purpose  is  public  within  the 
legitimate  functions  of  our  consti- 
tutional government.  State  ex  rel. 
v.  Bentley,  163  Wis.  632,  158  N. 
W.  306. 

32  The  tax  was  authorized  to  se- 


cure the  location  of  the  state  uni- 
versity, etc.  Sinclair  v.  Lincoln, 
101  Neb.  163,  162  N.  W.  488. 

33  Jones  v.  Portland,  2t5  U.  S. 
217,  38  Sup.  Ct.  504,  62  L.  ed.  252, 
afiSrming  113  Me.  123,  93  Atl.  41. 

34  State-  ex  rel.  v.  Orear,  277  Mo. 
303,  316-329,  210  S.  W.  392,  396- 
400. 

36  Hill  V.  Boberts  (Tenn.  1920), 
217  S.  W.  826. 

36  State  ex  rel.  v.  Orear,  277  Mo. 
303,  210  S.  W.  392,  citing  §  2373, 
vol.  5,  ante. 

37  Duty  to  levy  exists  and  may 
be  required  by  mandamus.  Per- 
kins V.  People,  59  Colo.  107,  147 
Pac.  356. 

Mandamus  to  compel  certifica- 
tion of  amount  required  for  par- 
ticular purpose.  State  ex  rel.  v. 
Zangerle,  94  Ohio  St.  447,  115  N. 
E.  1013. 

Mandamus  to  compel  levy,  to 
pay  judgment.  State  ex  rel.  v. 
WiUow  Springs  (Mo.),  183  S.  W. 
589;  Menar  v.  ganders,  169  Ky. 
285,  183  S.  W.  949. 
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rv.  constitutional  bbstrictions. 

§  2378.    In  general." 

A  constitutional  restriction  that  the  legislature  shall 
have  no  power  to  release  or  extinguish  debts  or  liabilities 
of  municipal  corporations  does  not  forbid  a  charter  pro- 
vision that  taxes  delinquent  for  ten  years  prior  to  the  in- 
stitution of  suit  therefor  shall  be  barred.^® 

Under  a  constitutional  provision  requiring  that  the 
valuation  put  upon  property  for  the  purposes  of  state 
taxation  shall  be  taken  as  the  proper  valuation  for  the 
purpose  of  local  taxation  in  every  subdivision  of  the 
state,  a  legislative  act  authorizing  local  authorities  in  a 
municipality  to  increase  or  diminish  the  valuation  of 
property  as  assessed  for  taxation  was  held  unconstitu- 
tional." 

§2380.    Uniformity." 

V.   LIMITATIONS  ON  BATE   OE  AMOUNT   OF   TAXES. 

§  2384.    Tax  limits  in  general." 

The  limit  of  the  rate  of  taxation  prescribed,  of  course, 

38  Constitutional  provisions  as  to  v.  Young,  259  Mo.  52,  167  S.  W. 
qualification   of   voters   and   statu-      995. 

tory  provisions    on   the   same   sub-  Exempting  manufacturing  estab- 

ject,  in  matters   relating  to   taxa-  lishments  from  municipal  taxation 

tion.      Re    Opinion    of   Judges,    39  as  authorized  by  the  constitution. 

E.  I.  1,  97  Atl.  21.  Elam    v.   Salisbury,    180    Ky.    142, 

39  San  Antonio  v.  Johnson  (Tex.  202  S.  W.  56;  §2399,  et  seq.,  post. 
Civ.  App.),  186  S.  W.  866.  "There  can  be  no  question  about 

40McCune  v.  White,  137  La.  310,  ^^"^  PO^er  to  tax  different  classes 

„„   o      am  of  intangible  property  at  different 

68  So.  621.  f         I          t,  ■,.,.              1-, 

.,  „     ,                 -_     .     „               _T  rates.     A   contrary   holding  would 

41  Graham    v.    West    Tampa,    71  js  ^  ,   vi          4.  ^i. 

„          _,    „      „„„     TT  _  T,  strike  a  fatal  blow  at  the   entire 

ma.   605,    71    So.    926;    Merrell   v.  ^^  ^^^^^.^^  ^^  established  by 

St.  Petersburg,  64  Fla.  367,  60  So.  ^^^    ^^^^^^^    ^^^^^^^^    .^    ^^J 

349;   Norris  v.   Montezuma  Valley  ^^^    ^^^j^^    furthermore,    be    eon- 

Irr.  Dist.,  248  ¥ei.  (C.  C.  A.)  369.  ^^^^   ^^   ^^^   ^^j^led   law    on    the 

Uniformity,  and  double  taxation.  subject."      Eichmond    v.    Dxewry- 

CampbeU  County  v.  Newport,   174  Hughes  Co.,  122  Va.  178,  94  S.  E. 

Ky.   712,   193    S.   W.    1,   L.   E.   A.  ggg,  993. 

1917D,  791.  42  Idaho.     Standrod  v.   Case,   24 

Duplicate  taxation.    State  ex  rel.  Idaho  365,  133  Pae.  651. 
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is  to  be  observed,  at  least  in  all  substantial  respects.*' 
The  maximum  tax  rate  cannot  be  exceeded,  except  for 


Illinois.  People  ex  rel.  v.  Illi- 
nois Central  E.  Co.,  266  HI.  240, 
107  N.  E.  253.  ^ 

Kansas.  Atchison,  Topeka  & 
Santa  Fe  v.  Hutchinson,  96  Kan. 
202,  150  Pac.  534. 

Kentucky.  London  v.  Brown 
(Ky.  1919),  208  S.  W.  317. 

Pennsylvania.  Commonwealth 
ex  rel.  v.  Repp,  242  Pa.  240,  88 
Atl.  1007. 

Texas.  Williamson  v.  Cayo 
(Tex.  Civ.  App.),  1&8  S.  W.  643. 

Virginia.  Lynchburg  v.  Lynch- 
burg Traction  &  Light  Co.  (Va. 
1919),  97  S.  E.  780. 

Washington.  Owings  v.  Olym- 
pia,  88  Wash.  289,  152  Pac.  1019. 

Local  authorities  may  fix  the 
rates  of  taxes.  Powers  v.  Eieh- 
mond,  122  Va.  328,  94  S.  E.  803. 

Assessments  for  city  purposes  to 
be  the  same  as  the  state  purposes. 
Powers  V.  Richmond,  122  Va.  328, 
94  S.  E.  803. 

Statutory  limit,  held  not  appli- 
cable to  levy  to  pay  principal  and 
interest  on  bonds  issued  under  par- 
ticular legislative  act.  Bain  v. 
Goldboro,  164  N.  C.  102,  80  S.  E. 
256. 

Constitutional  limitation  as  to 
rate,  held  to  have  no  application 
to  special  levy  to  pay  a  judgment 
based  on  tort.  State  ex  rel.  v. 
Willow  Springs  (Mo.),  183  S.  W. 
589,  593,  594,  relying  on  Connor  v. 
Nevada,  188  Mo.  148,  153,  86  S. 
W.  256,  107  Am.  St.  Rep.  314, 
which  was  followed  in  Menar  v. 
Sanders,  169  Ky.  285,  183  S.  W. 
949. 

Curative  statute  validating  taxes 


levied  in  excess  of  the  limit.  Ow- 
ings V.  Olympia,  88  Wash.  289, 
152  Pac.  1019. 

Where  charter  amendment  pro- 
visions as  to  limitation  of  rate 
is  so  vague,  indefinite  and  doubt- 
ful, a  tax  levy  should  not  be  un- 
dertaken under  it,  but  the  limita- 
tion should  not  be  beyond  that 
prescribed  in  the  original  charter. 
Stevens  v.  Taylor,  79  Or.  424,  154 
Pac.  895. 

43  People  ex  rel.  v.  Cleveland,  C. 
C.  &  St.  L.  Ey.  Co.,  267  111.  160, 
107  N.  E.  801. 

Levy  in  excess  of  constitutional 
limit  is  void.  Laredo  v.  Frismuth 
(Tex.  Civ.  App.),  196  S.  W.  190. 

Under  a  constitution  that  valua- 
tion of  property  for  municipal  tax- 
ation should  not  exceed  valuation 
for  state  and  county  purposes  a 
valuation  in  excess  under  a  statute, 
is  void  State  ex  rel.  v.  Center 
Creek  Mining  Co.,  262  Mo.  490,  171 
S.  W.  356. 

Cannot  exceed  limit  fixed  by 
municipal  charter.  Canuet  v.  Guy- 
ton,  147  Ga.  667,  95  S.  E.  227. 

If  a  municipality  incurs  expense 
that  actually  results  in  raising  the 
tax  rate  contrary  to  the  prohibi- 
tion of  the  law  the  remedy  would 
seem  to  be  by  way  of  an  attack 
on  the  tax  rate  and  not  on  a  par- 
ticular item  on  which  it  is  based. 
Where  it  is  claimed  that  the  limit 
of  taxation  will  be  exceeded  in  the 
issue  of  bonds  for  a  lighting  sys- 
tem, but  where  this  does  not  ap- 
pear, "for,  assuming  that  the  pres- 
ent rate  is  of  its  limit,  and  that 
the    intwest    on.    the    bonds    and 
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the  purposes  particularly  specified  in  tlie  law.  Evasions 
of  such,  limitation  will  not  be  tolerated,  as  for  example, 
allowing  debts  to  assume  the  form  of  judgments.** 

Limitations  of  rate  of  taxation  frequently  do  not  apply 
to  raising  money  to  acquire  public  utilities,  as  a  water 
supply.  These  are  frequently  exempt  from  the  limita- 
tion." 

Law  sometimes  permit  an  increase  of  the  usual  rate 
in  event  of  great  emergency  or  necessity.*^ 

Whether  there  is  a  necessity  for  the  suspension  of  the 
limit  is  one  of  fact  and  the  determination  of  the  corpo- 
rate authorities  of  the  existence  of  such  necessity  is  not 
final.  A  mere  declaration  in  an  ordinance  to  that  effect 
is  not  conclusive.*'' 


§  2387.    Effect  of  levy  above  tax  limit.*' 


costs  of  maintenance  would  go  to 
swell  the  rate,  noneonstat  that  a 
sufficient  saving  will  not  be  ef- 
fected by  the  discontinuance  of 
the  old  system  or  in  other  ways 
to  offset  this  increase.  In  any 
event,  it  is  diflicult  to  see  how  an 
anticipated  increase  in  the  tax  rate 
can  be  made  a  legal  objection  to 
a  particular  ordinance  calling  for 
the  expenditure  of  money."  Liv- 
ermore  v.  Millville,  82  N.  J.  Eq. 
648,  90  Atl.  380. 

44  People  ex  rel.  v.  Chicago  L.  S. 
&  E.  By.  Co.,  270  111.  477,  110  N. 
E.  720. 

When  municipalities  may  levy  a 
special  tax  in  excess  of  the  annual 
rate  for  municipal  purposes  to  pay 
valid  debts  already  contracted 
where  its  current  funds  for  the 
year  have  been  expended  for 
other  purposes.  State  ex  rel.  v. 
Continental  Zinc  Co.,  272  Mo.  43, 
197  S.  W.  112. 

46Lanigan  v.  Gallup,  17  N.  M. 
627,  131  Pao.  997. 


46  The  law  plainly  means  a  ne- 
cessity or  emergency  of  grave  char- 
acter and  serious  moment;  an  un- 
seen occurrence  or  combination  of 
circumstances  which  calls  for  an 
immediate  action  or  remedy;  press- 
ing necessity;  exigency.  San 
Christina  Inv.  Co.  v.  San  Fran- 
cisco, 167  Cal.  762,  141  Pac.  384, 
52  L.  E.  A.   (N.  S.)   676. 

Provision  that  taxes  should  not 
exceed  a  named  rate  except  in 
event  of  great  emergency  or  ne- 
cessity, justifying  a  suspension  of 
the  limitation,  but  provided  that 
it  should  be  by  unanimous  vote 
of  the  legislative  body.,  San 
Christina  Inv.  Co.  v.  San  Fran- 
cisco, 167  Cal.  762,  141  Pac.  384, 
52  L.  E.  A.   (N.  S.)   676. 

47Josselyn  v.  San  Francisco,  168 
Cal.  436,  143  Pac.  705;  San  Chris- 
tina Inv.  Co.  v.  San  Francisco,  167 
Cal.  762,  141  Pao.  384. 

48  Illegal.  Bush  v.  Beloit  (Kan. 
1919),  181  Pac.  615. 
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VI.  PBOPEBTT  TAXABLE. 

§  2388.    In  general." 

§  2389.    Property  not  receiving  benefits. 

"The  principle  that  protection  and  taxation  go  to- 
gether, while  it  underlies  in  a  generai  way,  the  theory  of 
our  system  of  taxation  does  not  stand  as  an  obstacle  to 
the  legislature  levying  such  taxes  and  at  such  times  as  the 
public  exigency  may  require.  That  property  which  has 
not  received  the  slightest  protection  is  made  to  pay  taxes 
is  a  matter  of  everyday  experience. ' '  ^° 

§  2390.    Property  taxable  as  dependent  on  place  where 
located. 

True  property  within  the  city  can  be  taxed  for  city 


49  Bush  V.  Beloit  (Kan.  1919), 
181  Pac.  615. 

Property  taxed,  of  course,  should 
be  in  the  municipality.  Leary  v. 
Jersey  City,  126  C.  C.  A.  12,  208 
Ped.  ,5^4,  affirming  189  Ped.  419. 

Usually  power  is  given  to  tax 
property  within  the  corporate  lim- 
its. Richmond  v.  Drewry-Hughes 
Co.,  122  Va.  178,  94  S.  E.  989. 

Real  estate  in  city.  Temeseal 
Water  Co.  v.  Niemann,  22  Cal. 
App.  174,   133  Pac.  992. 

Personal  property  of  nonresident 
not  taxable.  Lancaster  v.  Pope, 
156  Ky.  1,  160  S.  W.  509. 

Distilled  spirits  and  whiskey  in 
bonded  warehouse  cannot  be  as- 
sessed by  city  assessor,  but  when 
withdrawn  from  the  warehouse 
they  may  be,  etc.  Jetts  Bros.  Dis- 
tilling Co.  V.  CarroUton,  178  Ky. 
561,  199  p.  W.  37;  Kraver  v.  Hen- 
derson, 155  Ky.  633,  160  S.  W.  257. 

"Intangible  personal  property;" 
capital  of  merchants  as  a  separate 
class.  Eichmond  v.  Drewry-Hughes 
Co.,  122  Va.  178,  94  S.  E.  989,  992. 

Levy  of  taxes  on  machinery  of 


tenant  as  property  of  owner,  is 
void.  People  ex  rel.  v.  Prender- 
gast,  168  N.  Y.  S.  907. 

Municipalities  prohibited  from 
taxing  railways  or  railway  prop- 
erty. Alaska  Northern  Ey.  Co.  v. 
Seward,  229  Ped.  667,  144  C.  C.  A. 
77. 

Eight  to  assess  personal  property 
of  railroads  denied  under  particu- 
lar statute.  Boston  &  M.  B.  B. 
V.  Concord,  78  N.  H.  192,  98  Atl. 
66. 

Personal  property  of  a  telephone 
company  cannot  be  assessed  with- 
out express  grant  of  power. 
Hayattsville  v.  Chesapeake  &  Po- 
tomac Tel.  Co.,  131  Md.  589,  103 
Atl.  133. 

Decedents  estates.  Bamberger 
V.  Baltimore,  125  Md.  431,  94 
Atl.  8. 

Annexed  property.  Hutchinson 
V.  Stewart  (Kan.  1919),  185  Pac. 
740. 

BO  Morgan's  Louisiana  &  T.  E. 
E.  &  S.  S.  Co.  V.  White,  136  La. 
1074,  68  So.   130. 
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purposes,  under  ample  power/^  but  no  power  exists  to 
levy  tax  on  property  beyond  the  corporate  limits,  as  cat- 
tle or  other  stock,  although  the  meat  thereof  is  sold  within 
the  town.^* 

A  municipality  may  not  levy  a  direct  tax  upon  subject? 
of  taxation  outside  the  state  from  which  it  holds  its 
powers.  These  subjects  are  persons,  property  and  busi- 
ness, and  each  must  be  situated  within  the  jurisdiction 
of  the  taxing  power  to  authorize  its  exercise.  But  a 
municipality  having  power  to  license  and  tax  manu- 
facturers within  its  limits  according  to  the  amount  of 
sales  may  levy  a  tax  on  goods  made  in  the  city,  whether 
stored  in  the  state  or  elsewhere  piior  to  sale,  and  whether 
sold  from  the  manufacturer's  office  in  the  state  or  from 
its  chief  office  in  another  state.  Such  tax  is  a  tax  upon 
property  as  distinguished  from  a  tax  upon  business.^* 

Concerning  the  right  of  a  municipality  to  levy  taxes  on 
a  lease  owned  by  a  corporation  with  its  principal  place 
of  business  in  the  city,  as  money  invested  in  the  enter- 
prise, it  was  held  that  the  lease  represented  capital  in- 
vested in  the  business  although  the  property  leased  was 
beyond  the  municipal  area."* 

61  state  ex.rel.  v.  Nickerson,  99  Tax   of  trust   fund   where   trus- 

Neb.  517,  156  N.  W.  1039.  tees  resided  in  various  municipali- 

Lands  taken  for  storage,  reser-  ties  under  will  of  decedent  who 
voirs,  etc.,  for  water  supply  to  prior  to  his  death  resided  in  the 
the  city,  to  be  assessed  and  taxed  municipality  levying  the  taxes  and 
in  the  counties  in  which  located.  the  trust  fund  was  created  to  re- 
People  ex  rel.  v.  Neville,  170  N.  pair  certain  church  buildings  in 
Y.  S.  583.  another    municipality.      McLelland 

Eight  to   tax  canals,  pipe  lines,  v.   Concord,   78   N.  H.   89,   97   Atl. 

ditches  and   conduits   for   the  con-  552. 

veyance    and    distribution    of    wa-  Personal  property  within  munici- 

ter,   etc.     Temeseal   Water   Co.   v.  pal  area.     Austin  v.~  Great  South- 

^Niemann,    22    Cal.    App.    174,    133  em  Life  Ins.   Co.   (Tex.   Civ.   App. 

'Pae.  992.  1919),  211  S.  W.  482. 

"Intangible  personal  property,"  B2 Fairbanks       v.       Independent 

includes      capital      of      merchants.  Meat  Market,  4  Alaska  147. 

Richmond    v.    Drewry-Hughes    Co.,  63  American     Mfg.     Co.     v.     St. 

122  Va.  178,  94  S.  E.  989,  revers-  Louis,  270  Mo.  40,  192  S.  W.  402. 

ing  90  S.  E.  635;  American  Tobacco  Bl  Johnston    v.    Harrison    Naval 

Co.  V.  Richmond  (Va.  1919),  99  S.  Stores   Co.,  108   Miss.   627,   67   So. 

E.  777.  147. 
8  McQ.— -35 
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Under  a  law  authorizing  a  municipality  to  tax  property 
within  its  limits,  taxes  may  be  collected  on  property  in  the 
town  when  the  liability  for  taxes  is  fixed  by  the  law,  al- 
though before  the  assessment  and  levy  the  property  was 
removed  froni  the  municipal  area  due  to  a  change  of  its 
limits.^* 

§  2391.  Same— vessels.«« 

§  2393.  Property  of  grantee  of  franchise.'" 

§  2397.  Municipal  property." 

§  2398.  Rural  property." 

VII.  EXEMPTION  PROM  TAXATION. 

§  2399.    In  general. 

The  most  recent  decisions  adhere  to  the  familiar  rule 
that  a  municipality  has  no  inherent  power  to  exempt  from 
taxation  property  which  it  is  authorized  by  statute  or  its 
charter  to  tax.®" 

65  Adams  v.  Lambfish  Lumber  192  S.  W.  4.  Method  of  deter- 
Oo.,  114  Miss.  534,  75  So.  378.  mining  value.     lb. 

66  Wright  v.  Brunswick,  140  Ga.  68  Not  taxable.  Oakland  v.  Al- 
231,  78  S.  E.  839;  Martin  v.  Bur-  bers  Bros.  Milling  Co.  (Cal.  App. 
leigh  County,  38  N.  D.  373,  165  N.  1919),  184  Pac.  868. 

W.  520.  69  State  ex  rel  v.  Niekerson,  99 

Vessel  taxable  by  city  where  lo-  Neb.  517,  156  N.  W.  1039. 

cated.     If   navigation   corporation  01a<ssificatioii    of     property    for 

has    principal    office    in    city,    ves-  taxation   as   urban,   suburban,   and 

sels  may  be  taxed  there.     St.  Sim-  rural.      Smith    v.    Baltimore,    120 

ons    Transfer    Co.    v.    Brunswick,  Md.  143,  87  Atl.  824. 

141  Ga.  477,  81  S.  E.  199.  80  Walker  v.  Eiehmond,  173  Ky. 

67  San  Francisco  v.  Pacific  Tel.  26,  189  S.  W.  1122;  Portland  v. 
&  Tel.  Co.,  166  Cal.  244,  135  Pac.  Portland  Ey.  Light  &  Power  Co., 
971;  Louisville  &  N.  E.  Go.  v.  Hen-  80  Or.  271,  156  Pac.  1058,  1063,. 
derson,    154   Ky.    575,    157   S.    W.  citing  §  2399,  vol.  5,  ante. 

1105.  Ordinance     exempting    property 

Franchises   of   corporation   doing  from  taxation  without  authority  is 

business   in  the   municipality  may  utterly  void.     Adams  v.  Lambfish 

be  taxed  for  municipal  purpose  by  Lumber  Co.,  104  Miss.  48,  61  So.  6. 

legislative  grant.    Kentucky  Heat-  Without  authority,  an  ordinance 

iug  Co.  V.  Louisville,  174  Ky.  142,  and  contract  exempting  water  com- 
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The  latest  cases  also  support  the  well  settled  rule  that 
exemptions  are  not  favored,  and  will  not  be  allowed  un- 
less it  is  made  clearly  to  appear  that  such  was  the  statu- 
tory intent,  and  every  reasonable  doubt  will  be  resolved 
in  favor  of  the  taxing  power.®^ 

Constitutions  sometime  exempt  certain  property  from 
local  taxation,  as  "operative  property."  In  the  case  of 
express  companies  this  has  been  held  to  include  the  fran- 
chise, cars,  trucks,  wagons,  horses,  harness  and  safes, 
and  in  the  case  of  refrigerator  car  companies  the  defini- 
tion is  held  to  cover  the  franchises,  cars  and  other  rolling 
stock.«2 

As  an  kiducement  to  their  location,  constitutions  some- 
time authorize  the  legislature  to  allow  cities  and  towns 
to  exempt  new  manufacturing  establishments  from 
municipal  taxation  for  a  stated  period,  e.  g.,  five  years.®* 


pany  from  taxation  will  not  be 
sustained.  Point  Pleasant  Water 
Works  Co.  V.  Point  Pleasant  Beach 
Borough,  87  N.  J.  L.  24,  93  Atl. 
94. 

Agreement  between  niunieipality 
and  a  railroad  company  to  apply 
jointly  to  legislature  to  exempt 
the  railroad  property  from  taxa- 
tion. People  ex  rel.  v.  Mealy,  152 
N.  Y.  S.  435,  88  Misc.  Eep.  649. 

61  Alaska  Northern  Ey.  Co.  v. 
Seward,  229  Fed.  667,  144  C.  C.  A. 
77. 

62  San  Bernardino  County  v. 
State  Board  of  Equalization,  178 
Cal.  76,  155  Pao.  458. 

68Elam  V.  Salisbury,  180  Ky. 
142,  202  S.  W.  56;  B.  F.  McCor- 
mick  Lumber  Co.  v.  Winchester, 
155  Ky.  494,  159  S.  W.  997;  Louis- 
ville V.  Louisville  Tin  &  Stove  Co., 
170  Ky.  557,  186  S.  W.  124. 

A  statute  pursuant  to  the  con- 
stitution authorizing  municipali- 
ties to  exert  such  power,  held  not 


applicable  to  exempt  manufactories 
established  in  operation  when  the 
law  was  enacted.  Adams  v.  Lamb- 
fish  Lumber  Co.,  103  Miss.  491,  60 
So.  645. 

Exempting  new  manufacturing 
establishments  as  an  inducement  to 
their  location,  it  must  appear  that 
a  new  manufacturing  enterprise 
was  established  in  the  city.  "The 
mere  expansion  of  an  existing  busi- 
ness, complied  with  a  change  of 
ownership,  or  the  addition  of  new 
capital,  or  the  erection  of  new 
buildings,  or  the  adoption  of  new 
processes  or  improved  facilities,  or 
a  change  in  the  material  of  the 
manufactured  product,  or  an  in- 
crease in  the  number  and  variety 
of  the  articles  manufactured,  wi|l] 
'not  authorize  the  exemption." 
Vogt  Bros.  M.  Co.  v.  Sea,  181  Ky. 
327,  204  S.  W.  76. 

Under  the  Kentucky  constitution 
power  to  exempt  property  from 
taxation  cannot  be  conferred  upon 
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Eeal  property  of  scientific,  literary,  benevolent,  chari- 
table,®* fraternal,®*  and  religious  institutions,®®  and  build- 
ings under  construction  ®'''  are^  often  exempt  from  taxa- 
tion.®' 

§  2400.    Construction  of  exemption  provisions.®^ 

It  is  a  cardinal  rule  that  exempting  statutes  should  re- 
ceive a  strict  construction  in  the  interest  of  the  public.'" 


municipalities.  Purcell  v.  Lexing- 
ton (Ky.  1919),  216  S.  W.  599,  603. 

"The  legislature  can,  of  course, 
confer  upon  cities  and  towns  by 
general  laws,  the  power  to  en- 
courage the  establishment  of  manu- 
factories within  the  corporate 
limits."  Power  to  exempt  from 
taxation  for  a  named  period  is 
often  restricted  to  those  to  be 
established.  Eobertson  v.  South- 
ern Paper  Co.  (Miss.  1919),  80  So. 
384. 

Ordinance  necessary  to  exempt 
machinery  of  laundry  from  taxa- 
tion pursuant  to  statute.  Grand 
Family  Laundry  v.  Baltimore 
(Md.  1919),  106  Atl.  254. 

64  President,  etc.,  of  WiUiams 
College  V.  Williamstown,  219  Mass. 
46,  106  N.  E.  687. 

66  Elks  Theater  Co.  v.  New 
Iberia   (La.),  78  So.  433. 

66  Exemption  of  parsonage  owned 
by  religious  society.  St.  Joseph's 
Church  V.  Detroit,  189  Mich.  408, 
155  N.  W.  588. 

67  People  ex  rel.  v.  Cantor,  176 
N.  T.  S.  593;  People  ex  rel.  v. 
Purdy,  153  N.  Y.  S.  300. 

68  Agricultural  lands  exempt  ex- 
cept for  road  purposes.  Huddles- 
tun  V.  Webster  City  (Iowa  1919), 
171  N.  W.  1. 

69  Construction  'of  constitutional 
provisions   as   to    exemption.      San 


Francisco  v.  Pacific  Tel.  &  Tel.  Co., 
166  Gal.  244,  135  Pac.  971. 

As  to  the  application  of  the  rule 
ejusdem  generis  to  provisions  ex- 
empting property  from  local  taxa- 
tion. San  Bernardino  County  v. 
State  Board  of  Equalization,  178 
Cal.  76,  155  Pac.  458. 

"Manufacturing  establishment," 
and  "manufacture,"  as  exempt 
from  taxation.  American  Tobacco 
Co.  v.  Bowling  Green,  181  Ky.  416, 
205  8.  W.  570;  Vogt  Bros.  Mfg. 
Co.  V.  Sea,  181  Ky.  327,  204  S.  W. 
76. 

As  an  inducement  to  manufac- 
turing establishments  to  locate  a 
constitutional  provision  authorized 
legislature  to  give  towns,  etc., 
power  to  exempt  for  five  years, 
held  applicable  only  to  new  estab- 
lishments, not  to  those  established 
which  merely  enlarge.  Louisville 
V.  New  York  Baking  Co.,  151  Ky. 
758,  152  S.  W.  980. 

Construction  of  statute  of  ex- 
emption from  taxation  of  marsh 
and  meadow  lands  protected  from 
overflow  by  banks  erected  at  the 
expense  of  property  owners  upon 
which  land  no  structures  exist,  as 
applied  to  a  manufacturing  estab- 
lishment on  such  lands.  'Electric 
Hose  &  Eubber  Co.  v.  Wilmington, 
5  Boyce  (Del.  Super.)  444,  94  Atl. 
741. 

70  Louisville  V.  New  York  Bak- 
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Such  statutes  must  be  understood  as  exempting  only  as 
therein  specified.  A  grant  of  exemption  is  never  pre- 
sumed; on  the  contrary  in  all  cases  of  doubt  as  to  the 
legislative  intention,  or  as  to  the  inclusion  of  particular 
property  within  the  terms  of  the  statute,  the  presumption 
is  in  favor  of  the  taxing  power,  and  the  burden  is  on  the 
claimant  to  establish  clearly  his  right  to  exemption.'^ 

Manufacturing  establishments  exempt  from  municipal" 
taxation  are  not  exempt  from  a  school  tax,  since  such  tax 
is  not  municipal  taxation,  although  levied  by  the  munic- 
ipality. It  is  a  state  tax.  A  school  is  a  state  institution. 
The  municipality  acts  as  an  agent  of  the  state  in  levying^ 
the  tax.''^ 

Exemption  to  one  "actually  engaged"  in  manufactur- 
ing was  held  not  applicable  where  the  property  was 
leased.'' 

Where  the  constitution  authorizes  exemptions  from 
taxation  in  favor  of  industries  to  be  established  only,  an 
ordinance  seeking  to  extend  its  limits  to  cover  a  plant  al- 
ready established  and  exempt  it  from  taxation  is  without 
authority.'*    - 

The  doctrine  of  contemporaneous  construction  will  not 

be  invoked  for  the  purpose  of  defeating  the  effect  of  plain 

and  unambiguous  constitutional  and  statutory  provisions 

that  impose  taxes.'* 

A  provision  of  a  contract  between  a  water  company 

ing   Co.,   151   Ky.    758,   152    S.  W.  71  St.  Joseph 's  Churcli  v.  Detroit, 

980;  Walker  v.  Eichmond,  173  Ky.  189  Mich.  408,  155  N.  W.  588,  590. 

26    189   S.   W.   1122.  ''2  Louisville  v.  Board  of  Eduea- 

"  Exemption  provisions  must  be  tion,  154  Ky.   316,  157  S.  W.  379. 

strictly  construed,  and  no  one  will  73  Felippe   A.  Broadbent  Mantel 

be  exempt  from  bearing  his  share  Co.   v.   Baltimore   (Md.   1919),   106 

of   the   public   burdens  unless   the  Atl.  250. 

exemption  be  clearly  given.    Amer-  74  Robertson   v.    Southern    Paper 

ican  Tobacco  Co.  v.  Bowling  Green,  Co.  (Miss.  1919),  80  So.  384. 

181  Ky.  416,  205  S.  W.  570,  572.  7B  Louisville  v.  Board  of  Edtiea- 

Grant   must   be   clear,   otherwise  tion,  154  Ky.  316,  157  S.  W.  379. 
no  power  to  exempt  exists.     Rich- 
mond V.  Virginia  Ey.  &  Power  Co. 
(Va.  1919),  98  S.  E.  691. 
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and  a  municipality  that  if  at  any  time  any  city  tax,  levy 
or  assessment  for  any  public  purpose  shall  be  imposed 
upon  any  of  the  property  or  works  of  the  company,  neces- 
sary for  the  supply  of  water,  the  rental  agreed  in  such 
contract  shall  be  increased  to  an  amount  equal  to  such 
city  tax,  assessment  or  levy,  was  held  not  to  be  an  exemp- 
tion of  the  property  or  worfcs  of  the  water  company  neces- 
sary for  the  supply  of  water  from  taxation.'^ 


§  2403.    Lien  of  taxes." 

As  to  tax  bill  liens  the  last  one  in  point  of  time  is  the 
superior  in  point  of  claim  for  satisfaction." 

A  like  rule  .applies  between  liens  for  general  taxes  due 
the  city  or  state.™ 

Liens  for  taxes  to  support  the  state  or  city  are  superior 
to  tax  bm  liens  for  public  improvements. 

§  2404.    Procedure  to  levy  taxes.'" 
In  levying  the  tax  the  method  outlined  in  the  law  ap- 

76PhiUips    V.    Portsmouth,    115  firming  154  N.  T.  S.  85,  168  App. 

Va.  180,  78  S.  E.  651.                      -  Div.  503. 

77  Armstrong     v.     Mission     Ind.  Description  of  property.    lb. 

School  Dist.   (Tex.  Civ.  App.),  195  78  Missouri  Eeal  Estate  &  Loan 

S.    W.    895;    O'Connor    v.    Laredo  Co.  v.  Burri  (Mo.  App.),  216  S.  W. 

(Tex.  Civ.  App.),  167  S.  W.  1091;  570. 

Davie's  Ex'r  v.  Louisville,  171  Ky.  79  "The  lien  of  each  year's  tax 

663,  188  S.  W.  911.  is     paramount     to     all     previous 

Duration  of  lien.    Hall  v.  Lock-  liens."    Chadwick    v.    Cambridge, 

port,   153   N.   T.  S.   298,   90  Misc.  230  Mass.  580,  119  N.  E.  958. 

Eep.  429.  80  People   ex  rel.   v.  Wabash  R. 

Disdiarge   of  lien   after  expira-  Co.,   282  111.   218,   118  N.  E.  402; 

tion   of   the   time   specified   of   its  People  ex  rel.  v.  Chicago  B.  &  Q. 

existence.     Hall   v.   Lockport,   153  R.  Co.,  282  HI.  206,  118  N.  E.  439; 

N.  T.  S.  298,  90  Misc.  Rep.  429.  People  ex  rel.  v.  Sandberg  Co.,  282 

Transfer  of  tax  lien  including  111.  245,  118  N.  E.  469;  People  ex 
both  valid  and  invalid  taxes,  does  rel.  v.  Chicago  L.  S.  &  E.  Ry.  Co., 
not  preclude  the  collection  of  valid  270  111.  477,  110  N.  E.  720;  Sin- 
tax  liens.  New  York  v.  Appleby,  clair  v.  Lincoln,  101  Neb.  163,  162 
219  N.  T.   76,   113  N.  E.  797,  af-  N.  W.  488;  St.  Louis  &  San  Fran- 


§  2404]  Tax  Levies  :  Peoceduee.  8091 

plicable  is  required  to  be  followed  at  least  in  substance  - 
as  to  all  mandatory  provisions.'^ 

All  laws  on  the  subject  should  be  construed  together.'" 

As  declared  in  a  Pennsylvania  decision:  "The  fixing 
of  a  tax  is  one  of  the  highest  functions  of  municipal  gov- 
ernment. " "  ' 

A  tax  levy  "is  the  formal  vote  or  action  of  the  body 
authorized  to  make  the  levy.  It  has  been  defined  as  'the 
formal  and  official  action  of  a  legislative  body  determin- 
ing and  declaring  that  a  tax  of  a  certain  amount,  or  of  a 
certain  percentage  on  value,  shall  be  imposed  on  persons 
and  property  subject  thereto. '  To  levy  a  tax  is  to  deter- 
mine by  vote  the  amount  of  taxes  to  be  raised.  The  levy- 
ing of  taxes  is  not  merely  the  ministerial  action  of  ascer- 
taining the  rate  percent. ' '  Finally,  the  levy  of  a  tax  is  a 
legislative  function,  and  the  mere  ministerial  duty  im- 
posed upon  specified  officials  of  ascertaining  the  rate  per- 
cent, as  provided  by  law,  is  not  the  levy  of  a  tax.'* 

In  brief,  a  determination  of  the  tax  rate  is  not  a  com- 

eisco  E.  Co.  v.  Tate,  35  Okl.  563,  not  be  levied,  for  example,  by  or- 

130  Pae.  941.  dinance  requiring  the  payment  of 

Levying  a  tax  on  real  property  a   certain   percentage   of  gross  re- 

for  the  removal  of  ashes  by  ordi-  ceipts,  etc.     Portland  v.  Portland 

nance.     People  ex  rel.  v.  Chicago,  Gas   &  Coke   Co.,   80   Or.   194,   156 

200  111.  App.   35.  Pac.  1070. 

Power  to  levy  and  collect  a  tax  Provisions    as    to    specifying    in 

carries  with  it  the  implied  power  detail  the  purpose  for  which  taxes 

to  employ  the  necessary  procedure  are    levied    must    be    strictly    f ol- 

to  execute  the  power  and   collect  lowed.     Ordinance  failing  to  spec- 

the   revenue   contemplated   by   the  ify,  is  to  the  extent  of  such  failure 

grant  of  power  to  make  the  levy,  invalid.     People   ex   rel.   v.   Vogt, 

Standrod   v.    Case,    24   Idaho    365,  262  111.  170,  104  N.  E.  226;  People 

133  Pac.  651.  ex  rel.  v.  Ross,  272  111.  63,  111  N. 

Must  be  at  regular  meeting  of  E.  548. 

legislative  body.     Louisiana  West-  82  State   ex   rel.   v.   Bading,   156 

em   E.    Co.   v.   Duson    (La.    1919),  Wis.  140,  145  N.  W.  758. 

83  So.  455.  83  Commonwealth    v.    Eepp,    242 

81  Adams    v.    Lambfish    Lumber  Pa.  240,  88  Atl.  1007. 

Co.,  104  Miss.  48,  61  So.  6.  84  Morrison    v.   Moir   Hotel    Co., 

A  tax  may  be  levied  only  in  the  204  111.  App.  433. 
manner  specified  by  law.     It  can- 
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I  pliance  with  a  requirement  of  the  determination  of  the 
amount  of  the  tax.*^ 

When  the  time  for  making  the  levy,*®  or  the  time  when 
the  amount  of  the  tax  is  to  be  determined  and  certified,  is 
definitely  prescribed  by  the  applicable  law,  such  time  can 
not  be  disregarded.*'' 

The  officer  designated  to  make  the  levy,  and  no  others, 
should  act.** 

Conditions  precedent  to  the  formal  levy  must  not  be 
omitted,*^  and  as  mentioned,  all  mandatory  requirements 
in  making  the  levy  are  to  be  observed  with  reasonable 
strictness.'" 

Under  some  laws  a  tax  levy  must  be  initiated  by  ordi- 
nance, and  not  by  resolution,'^  but  under  others  the  action 
of  the  council  in  levying  a  tax  may  be  in  the  form  of  a 


85  People  ex  rel.  v.  Boss,  272  111. 
63,  111  N.  E.  548. 

86  Morgan 's  Louisiana  &  T.  E. 
E.  &  S.  S.  Co.  V.  White,  136  La. 
1074,  68  So.  130. 

Delay.  State  ex  rel.  v.  Johnson, 
80  Or.  107,  156  Pac.  579. 

87  People  ex  rel.  v.  Boss,  272  111. 
63,  111  N.  E.  548. 

88  Bogers  v.  Bass  &  Harbour  Co. 
(Okl.),  168  Pac.  212. 

89  To  levy  tax  to  pay  a  judg- 
ment against  the  city  requires  a 
report  thereof  to  be  made  prior 
to  the  levy  to  the  appropriate  mu- 
nicipal authorities.  Arthur  v. 
Horwege,  28  Cal.  App.  738,  153 
Pac.  980. 

To  levy  additional  tax  for  speci- 
fied purpose,  as  to  construct  a 
sewage  disposal  plant,  must  be  sub- 
mitted to  vote  of  electors.  State 
ex  rel.  v.  Zangerle,  95  Ohio  58, 
115  N.  E.  511. 

90  For  special  purposes  as  for 
a  pension  fund  for  fireman  and 
policemen,  to  be  levied  as  the 
general  taxes  of  the  municipality. 


People  ex  rel.  v.  Daemicke,  278 
lU.  53,  115  N.  E.  898. 

Certification  to  legislative  body 
of  rate  of  tax  required  for  named 
purposes,  or  various  purposes,  by 
designated  ofSeers,  and  when  so 
certified,  ordinance  providing  for 
taxation  contains,  etc.  State  ex 
rel.  V.  Zangerle,  94  Ohio  St.  447, 
115  N.  E.  1013. 

A  vote  of  the  electors  to  levy 
a  tax  to  construct  a  designated 
kind  of  road  presented  by  peti- 
tion, as  required,  must  be  confined 
to  the  particular  kind  of  road  de- 
scribed and  cannot  be  extended  to 
other  kinds  of  roads.  People  ex 
rel.  v.  Illinois  Central  B.  Co.,  266 
111.  240,  107  N.  E.  253,  255. 

91 A  tax  levy  must  be  initiated 
by  ordinance,  and  not  by  resolu- 
tion without  the  concurrence  of 
the  mayor.  New  Seattle  Chamber 
of  Commerce  v.  Seattle,  88  Wash. 
620,  153  Pac.  351. 

Ordinance,  validity  as  to  man- 
ner of  passage.  Graves  v.  George- 
town, 154  Ky.  207,  157  N.  W.  33. 
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motion  or  resolution,  but  in  whatever  form  it  may  be  it 
has  the  effect  of  an  ordinance  and  must  be  subjected  to 
the  legislative  requirements  relating  to  ordinances.''* 

Under  a  law  contemplating  the  enactment  of  an  ordi- 
nance ' '  from  time  to  time ' '  for  the  levying  and  collection 
of  a  poll  tax,  an  ordinance  therefor  may  be  passed  with- 
out a  general  ordinance  on  the  subject  as  a  basis.'* 

If  a  municipality  enacts  an  ordinance  providing  for  tlie 
levying  of  an  annual  tax  to  raise  a  fund  to  pay  interest 
on  a  bonded  indebtedness,  and  the  principal  at  maturity, 
the  amount  of  such  indebtedness  need  not  be  included 
each  year  in  the  tax  levy  ordinance.'* 

§  2405.    Same — assessment.** 

As  local  laws  are  so  variant  concerning  the  method  of 
assessing  property  for  taxation  few  general  rules  can  be 
deduced  of  practical  value.  The  law  applicable,'^  and  the 
method  prescribed  therein,  of  course,  it  is  essential  to 


92  The  authorities  are  united  on 
this  question.  Commonwealth  ex 
rel.  V.  Eepp,  242  Pa.  240,  88  Atl. 
1007. 

"A  tax  levy  ordinance  passed 
*  *  *  after  the  appropriation 
ordinance  is  passed  and  signed,  but 
before  it  has  been  published  for 
ten  days  is  void.  The  appropria- 
tion ordinance  is  not  in  force  un- 
til ten  days  after  its  publication, 
and  a  tax  levy  ordinance  passed 
before  the  appropriation  ordinance 
is  in  full  force  and  effect  is  void. ' ' 
People  ex  rel.  v.  Cleveland  C.  C. 
&  St.  L.  Ey.  Co.,  281  111.  152,  118 
N.  E.  1. 

93Nixa  V.  Wilson  (Mo.  App.), 
200  S.  W.  703. 

94  People  ex  rel.  v.  Wabash  Ey. 
Co.,  281  111.  382,  117  N.  E.  1048; 
Shaver  v.  Elkhpfrn  Grave,  275  111. 
141,  113  N.  E.  931;  People  v.  Cairo, 


Viucennes  &  Chicago  Ey.  Co.,  265 
111.  634,  107  N.  E.  246. 

96Valdez  v.  Fish,  4  Alaska  427; 
Ketchikan  v.  Zimmerman,  4  Alaska 
256;  Standrod  v.  Case,  24  Idaho 
365,  133  Pac.  651;  Elks  Theater 
Co.  V.  New  Iberia  (La.),  78  So.  433 
Horgan  v.  Taylor,  36  E.  I.  232,  89 
Atl.  1058;  Leake  v.  Dallas  (Tex, 
Civ.  App.),  197  S  W.  472;'  Mont 
pelier  v.  Central  Vermont  Ey.  Co. 
89  Vt.  36,  93  Atl.  1047. 

Eailroad  property.  Ellis  v.  At- 
lantic Coast  Line  E.  Co.,  68  Fla 
160,  66  So.  1005. 

Franchise  tax.  Kentucky  Heat 
ing  Co.  v.  Louisville,  174  Ky.  142; 
192  S.  W.  4. 

96  Charter,  held  measure  of  mu 
nioipal  power,  and  that  general 
statute  was  not  controlling.  Mer- 
rell  V.  St.  Petersburg,  64  Fla.  367, 
60  So.  349.  , 
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comply  with,  in  good  faith,  in  making  the  assessment;*'' 
however,  non-observance  of  directory  provisions  are  not 
fatal.*" 

Assessments  by  the  municipality,  including  the  valua- 
tion, must  observe  the,  principles  requiring  a  just  valua- 
tion of  all  property  both  real  and  personal,  except  such 
as  may  be  exempt,  and  thg  assessment  must  have  a  fair 
relation  to  a  uniform  and  equal  rate  of  taxation;  but  the 
valuations  included  in  the  assessments  are  not  always  re- 


97  Method  of  levy  prescribed  by 
law,  of  course,  should  be  substan- 
tially adhered  '  to.  Hyattsville  v. 
Chesapeake  &  Potomac  Tel.  Co., 
131  Md.  589,  103  Atl.  133. 

Authentication  of  assessment  roll 
as  a  prerequisite  to  proceeding. 
Leonard  v.  Jaflray,  175  Cal.  371, 
165  Pac.  956. 

Assessment  upon  a  pipe  line 
owned  by  a  municipality,  but  the 
assessment  was  made  by  another 
municipality.  In  such  case  the 
value  of  the  improvement  must  be 
put  out  of  view  and  the  assess- 
ment made  alone  on  the  land  value. 
Jersey  City  v.  Huber,  90  N.  J.  L. 
692,  lOl^Atl.  378. 

What  constitutes  an  assessment, 
description  of  property,  etc.  Lan- 
caster Sea  Beach  Imp.  Co.  v.  New 
Tork,  214  N.  T.  1,  108  N.  E.  90, 
affirming  146  N.  T.  S.  734,  161 
App.  Div.  469. 

It  is  not  necessary  that  an  assess- 
ment shall  describe  the  property 
assessed,  with  the  certainty  re- 
quired in  a  deed.  It  is  sufficient 
if  the  property  can  with  reasonable 
certainty  be  located  from  the  de- 
scription. Ludlow  v;  Ludlow,  152 
Ky.  545,  153  S.  W.  783,  786. 

Sufficiency  of  description.  Ru- 
dolph Wallach  Co.  v.  Eooney,  164 
N.  Y.  S.  616,  177  App.  Div.  640. 


Notice  of  meeting  to  assess  and 
impose  taxes,  sufficiency.  Horgan 
v.  Taylor,  36  E.  I.  232,  89  Atl. 
1058. 

Notice  to  raise  assessment  by 
board  of  equalization  is  a  jurisdic- 
tional prerequisite.  Huntley  v. 
Board  of  Trustees,  165  Cal.  298,  131 
Pac.  859. 

Increase  of  assessment  by  board 
of  equalization,  and  reassessment, 
requires  notice  and  failure  to  give 
is  fatal.  Martin  v.  Burleigh  Coun- 
ty, 38  N.  D.  373,  163  N.  W.  520. 

98Eudolph  Wallach  Co.  v. 
Eooney,  164  N.  Y.  S.  616,  177  App. 
Div.  640. 

Validity  of  assessment,  necessity 
of  assessment  record,  and  review 
of  assessment.  Story  &  Clark 
Piano  Co.  v.  Hilderink,  189  Mich. 
123,  155  N.  W.  445. 

Irregularities  cured  by  statute  of 
charter.  Gary  v.  Hatch,  154  N. 
Y.  S.  759,  91  Misc.  Eep.  269. 

Assessments  are  not  invalid  be- 
cause the  assessors  of  the  village 
in  making  up  the  assessment  for 
two  years  did  not  make  up  an 
original  and  independent  assess- 
ment, but  simply  copied  the  valua- 
tion as  made  by  the  assessors  of 
the  town.  Paul  v.  Huse,  112  Me. 
449,  92  Atl.  520. 
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quired  to  be  the  same  as  those  used  for  purposes  of  state 
taxation.  A  municipality  may  be  a  unit  for  uniformity 
and  equality  of  rates  of  taxation  and  for  just  valuations 
upon  one  basis  of  valuations  while  the  state  may  also  be  a 
unit  for  the  application  of  the  same  principles  of  taxation 
upon  a  different  basis  as  to  valuations.  Such  distinct 
units  for  purposes  of  taxation  are  recognized  by  constitu- 
tions." 

The  property  is  taxed  only,  it  is  generally  held,  when 
the  tax  is  levied  by  the  proper  public  authorities,  and  not 
when  it  is  listed  and  valued  for  taxation.^ 

Local  laws  govern,  of  course,  as  to  appeals  and  re- 
views.* ' 

§  2406.    Payment  and  collection.' 

If  taxes  are  paid  voluntarily  they  cannot  be  recovered, 


99  Merrell  v.  St.  Petersburg,  64 
Pla.  367,  60  So.  349;  Ellis  v.  At- 
lantic Coast  Line' Co.,  68  Fla.  160, 
66  So.  1005. 

1  Real  property  in  the  eity  was 
assessed  for  taxation,  but  prior 
to  the  fixing  of  the  rate  of  taxes 
such  property  was  severed  from 
the  city  in  a  legal  manner.  In 
such  case  the  tax  does  not  become 
a  lien  upon  the  property  so  severed. 
A  tax  can  be  levied  only  on  prop- 
erty within  the  corporate  limits. 
The  question  is  when  is  the  prop- 
erty taxed.  Is  the  property  taxed 
when  the  assessor  lists  it  and  it 
is  valued  for  taxation,  or  is  it 
taxed  when  the  levy  ia  made? 
When  it  is  a  question  of  power  to 
tax  that  power  must  exist  when 
^t  is  assumed  to  exert  the  power; 
that  is,  when  the  property  is  taxed. 
The  property  is  taxed  by  the  city 
when  the  city  levies  the  tax.  State 
ex  rel.  v.  Nickerson,  99  Neb.  517, 
156  N.  W.  1039. 


2  Appeal  from  action  of  board 
of  review.  Hawkeye  Lumber  Co. 
V.  Board  of  Review,  161  Iowa  504, 
143  N.  W.  563. 

Appeal  from  assessments  allowed 
to  state  commission.  Hyattsville 
V.  Chesapeake  &  Potomac  Tel.  Co., 
131  Md.  589,  103  Atl.  133. 

Valuation  for  assessment;  failure 
to  appear  after  notice  as  preclu- 
sion of  complaint.  Jetts  Bros.  Dis- 
tilling Co.  V.  Carrollton,  178  Ky. 
561,  199  S.  W.  37. 

8  Mandatory    provisloiis    of    the 
.law  must  be  observed.    Wilmington 
V.  Thomas,  5  Boyce   (Del.  Super.) 
243,  92  Atl.  810. 

Special  metiod.  provided  for  as- 
sessing and  collecting  taxes  on 
whiskey  withdrawn  from  govern- 
ment bonded  warehouse.  Kraver 
v.  Henderson,  155  Ky.  633,  160  S. 
W.  257. 

Action  to  recover  levy  in  excess 
of  legal  rate.  San  Christina  Inv. 
Co.  V.  San  Francisco,  167  Cal.  762, 
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but  if  paid  involuntarily  a  recovery  may  often  be  had.* 
The  controlling  facts  determine  the  nature  of  the  pay- 
ment. 


141  Pae.  384,  52  L.  E.  A.  (N.  S.) 
676. 

Oorrection  of  error  in  name  of 
owner  of  property,  as  in  name  of» 
husband  instead  of  wife,  as  con- 
dition to  action  to  collect  as  pro- 
vided by  statute.  Frankfort  v. 
Gordon,  180  Ky.  128,  201  S.  W. 
472. 

Delay  in  collecting;  presumption 
as  to  legality  of  assessment.  Mar- 
tin V.  Burleigh  County,  38  N.  D. 
373,  165  N.  W.  520. 

Presumptiou  of  payment  after 
twenty  years.  Leake  v.  Dallas 
(Tex.  Civ.  App.),  197  S.  W.  472. 

4  Illegal  taxes  involuntarily  paid 
may  be  recovered.  Bush  v.  Beloit 
(Kan.  1919),  181  Pac.  615. 

Action  to  recover  whem  paid 
under  protest  authorized  by  stat- 
ute. Aalwyn's  Law  Institute  v. 
San  Trancisco  (Cal.  App.  1919), 
179   Pac.  220. 

Befund,  no  provision  for  exists 
in  Maine.  Arnold  v.  Augusta  (Me. 
1919),  108  Atl.  332. 

"Tlie  rule  by  which  is  deter- 
mined whether  such  payments  were 
made  voluntarily  or  involuntarily 
is  that,  if  the  assessments  can  be 
collected  by  distraint,  they  are  in- 
voluntarily paid,  and  can  be  re- 
covered from  the  county,  munici- 
pality or  taxing  district  to  which 
paid  if  paid  under  the  mistaken 
belief  that  they  were  owing  when 
in  fact  they  were  not;  but  if  the 
taxes  can  only  be  collected  by 
suit,  and  the  taxpayer  has  thus 
the  opportunity  for  a  day  in  court, 
but  instead   of  resisting  the  pay- 


ment, pays  it,  the  payment  is  vol- 
untary, and  the  one  paying  cannot 
recover."  Greene  v.  E.  H.  Taylor, 
Jr.,  &  Sons  (Ky.  1919),  212  S.  W. 
925,  928. 

The  pa3rment  of  taxes  In  a  par- 
ticular case  was  held  not  to  be 
involuntary.  "To  hold  that  the 
imposition  of  a  penalty  which  is 
designed  to  accelerate  the  prompt 
payment  of  taxes,  constitutes  a 
duress,  would  be  to  render  the 
payment  of  the  great  bulk  of  our 
taxes  involuntarily  and  subject  to 
be  recovered  back,  and  subject  the 
collection  of  taxes  to  all  the  in- 
conveniences and  ills  as  pointed  out 
in  a  former  decision."  Phillips 
V.  Portsmouth,  115  Va.  180,  78 
S.  E.  651,  655,  656. 

Action  to  recover  tases  paid 
under  duress  of  an  advertised  sale 
of  the  property  for  the  tax,  on 
the  ground  that  the  tax  was  void 
because  the  property  was  not  as- 
sessed for  the  purpose  of  taxation 
as  the  law  required.  Lancaster  Sea 
Beach  Imp.  Co.  v.  New  York,  214 
N.  Y.  1,  108  N.  E.  90,  affirming 
146  N.  Y.  S.  734,  161  App.  Div. 
469. 

Action  by  executrix  to  recover 
an  overpayment  of  taxes,  denied. 
Van  Pelt  v.  New  York,  155  N.  Y. 
S.  9,  91  Misc.  Eep.  550. 

A  taxapayer  may  pay  an  exces- 
sive levy  under  protest  and  main- 
tain an  action  to  recover  the  same 
back.  Owings  v.  Olympia,  88 
"Wash.  289,  152  Pae.  1019. 

Recovery  of  amount  paid  in  an 
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In  addition  to  a  threat  to  sell  the  property  or  a  suit  to 
recover  the  tax  if  not  paid,  it  is  often  held  that  there 
must  be  "some  coercion  or  compulsion  which  amounts  to 
a  duress  of  the  person  or  property  of  the  payor."  * 

§  2407.    Same — remedies  for  collection.^ 

Local  laws  prescribe  variqus  remedies  for  the  collection 
of  taxes/  as  an  action  to  enforce  or  collect  the  tax,^  by  the 


action  for  money  had  and  received 
where  the  tax  waa  void.  People 
ex  rel.  v.  Prendergast,  168  N.  Y.  S. 
907. 

Statutory  proceeding  by  manda- 
mus to  compel  officer  to  certify 
claim  for  taxes  illegally  paid.  Peo- 
ple ex  rel.  v.  Prendergast,  168  N. 
T.  S.  907. 

If  there  is  no  law  for  the  pay- 
ment of  taxes  under  protest  and 
for  the  recovery  thereof  after  such 
protest,  where  the  tax  is  illegal, 
in  the  absence  of  an  allegation  of 
duress  or  coercion  they  were  paid 
voluntarily  and  cannot  be  recov- 
ered. Keyes  v.  San  Francisco,  177 
Cal.  313,  173  Pac.  475,  478. 

B  Spencer  v.  Los  Angeles  (Cal. 
1919),  179  Pac.  162,  164,  following 
Phelan  v.  San  Francisco,  120  Cal. 
5,  52  Pac.  38;  Maxwell  v.  San 
Luis  Obispo  County,  71  Cal.  466, 
12  Pac.  484. 

6Ee  Delinquent  Tax  Boll,  4 
Alaska  721;  Valdez  v.  Fish,  4 
Alaska  427;  Eockland  v.  Farns 
worth,  111  Me.  315,  89  Atl.  65 
State  ex  rel.  v.  Dix,  169  Mo.  App, 
573,  141  S.  W.  445;  Jacobus  v 
Cahai,  87  N.  J.  L.  692,  94  Atl, 
802;  87  N.  J.  L.  562,  94  Atl.  799; 
Pittsburgh  v.  Grenet,  238  Pa.  567, 
86  Atl.  462. 

'Usually  where  the  municipal 
charter  provide  remedies  for  the 
collection  of  taxes  that  mode  must 


be  pursued.  Greil  Bros.  Co.  v. 
Montgomery,  182  Ala.  291,  62  So. 
692,  696. 

Remedies  provided  by  charter, 
held  to  prevail  over  general  law. 
Paepoke  Leicht  Lumber  Co.  v.  Van 
Trompt,  137  La.  743,  69  So.  159. 

Charter  method  controlled  and 
mode  provided  by  general  statute, 
held  inapplicable.  O'Connor  v. 
Laredo  (Tex.  Civ.  App.),  167  S. 
W.  1091. 

Nature  of  action  authorized  by 
the  decision  of  the  court  of  last 
resort  in  a  state  is  binding  and 
conclusive  in  the  United  States 
Court.  Bird  v.  Richmond,  240  Fed. 
545,  153  C.  C.  A.  349. 

Proceedings  to  collect  poll  tax, 
under  particular  statute.  Page  v. 
Farmery,  29  N.  D.  209,  150  N.  W. 
471. 

Omission  of  property  from  taxa- 
tion, search  for  such  property,  ac- 
tion relating  thereto.  Richmond  v. 
Clifford,  182  Ind.  17,  103  N.  E. 
789,   105   N.   E.   385. 

8  Illinois.  People  ex  rel.  v.  Chi- 
cago, Burlington  &  Quincy  R.  Co. 
282  111.  206,  118  N.  E.  439;  People 
ex  rel.  v.  Wabash  Ry.  Co.,  281  111. 
382,  117  N.  E.  1048. 

Kentucky.  Kentucky  Heating 
Co.  V.  Louisville,  174  Ky.  142,  192 
S.  W.  4. 

Missouri.  State  ex  rel.  v.  Young, 
259  Mo.  52,  167  S.  W.  995;  State 
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municipality,^  in  its  name,"  or  in  the  name  of  tlie  state 
at  the  relation  and  to  the  use  of  the  city  coUector,^^  ac- 
tion of  assumpsit  at  the  suit  of  the  state  or  municipal 
corporation,^^  equitable  remedy  to  collect,"  action  to  en- 
force,^* or  foreclosure  of  the  tax  lien.^^ 

A  counterclaim  against  a  village  cannot  be  sustained  in 
an  action  to  recover  a  tax.^®. 


ex  rel.  v.  Center  Creek  Mining  Co., 
262  Mo.  490,  171  S.  "W.  356;  State 
ex  rel.  v.  Continental  Zine  Co.,  272 
Mo.  43,  197  S.  W.  112. 

Texas,  San  Antonio  v.  TerrUl 
(Tex.  Civ.  App.),  202  S.  W.  361. 

Vermont.  Montpelier  v.  Central 
Vermont  Ey.  Co.,  89  Vt.  36,  93  Atl. 
1047. 

When  suit  to  be  instituted. 
Graves  v.  Georgetown,  169  Ky.  139, 
166  S.  W.  969. 

Action   to   recover,  residence  of  - 
defendant   fact    question.      Graves 
v.  Georgetown,  154  Kj.  207,  157  S. 
"W.  33. 

"In  this  state  taxes  assessed 
against  property  have  always  been 
regarded  not  only  as  a  lien  in  rem, 
but  also  as  a  personal  debt  due 
from  the  owner,  and  collectible  by 
a  personal  action."  Bains  Bros. 
Inv.  Co.  V.  Purdie,  180  Ala.  333, 
60  So.  920. 

Demand  is  not  required,  as  tax- 
payer is  presumed  to  know  when 
taxes  are  due  and  payable.  Kraver 
V.  Henderson,  155  Ky.  633,  160 
S.  W.  257. 

Demand  of  payment,  held  not 
condition  precedent  to  action. 
Jetts  Bros.  Distilling  Co.  v.  Carroll- 
ton,  178  Ky.  561,  199  S.  W.  37. 

9  Davies  Executor  v.  Louisville, 
171  Ky.  663,  188  S.  W.  911. 

10  Eecovery  of  taxes  in  an  action 
in   the   name   of   the   municipality 


allowed.  Montpelier  v.  Central 
Vennont  Ey.  Co.,  89  Vt.  36,  93  Atl. 
1047. 

11  Laws  provide  for  suit  in  the 
name  of  the  state  at  the  relation 
and  the  use  of  the  city  collector, 
naming  him  and  the  city  for  which 
he  sues.  State  ex  rel.  v.  Lewis, 
256  Mo.  121,  165  S.  W.  327. 

12 ' '  An  action  of  assumpsit  will 
lie  at  the  suit  of  the  state  or  a 
municipal  corporation  for  the  col- 
lection of  taxes  although  a  stat- 
utory action  is  given. "  GreU  Bros. 
Co.  V.  Montgomery,  182  Ala.  291, 
62  So.  692,  695. 

,  13  Equitable  remedies  for  the 
collection  provided  by  statute. 
Vinemont  v.  Allison,  191  Ala.  316, 
68  So.  142. 

14  Suit  to  enforce  tax  lien.  Lud- 
low V.  Ludlow,  152  Ky.  545,  153 
S.  W.  783. 

Personal  judgment  authorized. 
Martin  v.  Lexington  (Ky.  1919), 
210  6.  W.  483. 

16  Action  to  foreclose  the  tax 
lien.  Tax  Lien  Company  v. 
Schultze,  213  N.'t.  9,  106  N.  E. 
751. 

Suit  for  taxes,  interest  and  penal- 
ties and  for  foreclosure  of  tax  lien. 
O'Connor  v.  Laredo  (Tex.  Civ. 
App.),  167  S.  W.   1091. 

18 "The  obligation  of  the  tax 
does  not  rest  on  contract.  It  is  a 
statutory  liability  imposed  upon  all 
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§  2408,    Same — sale  for  unpaid  taxes." 

In  the  sale  of  land  for  taxes  great  strictness  is  re- 
quired. In  order  to  divest  an  individual  of  his  property 
against  his  consent  every  substantial  requirement  of  the 
law  must  be  complied  with.  No  presumption  can  be 
raised  in  behalf  of  a  collector  who  sells  real  estate  for 
taxes,  to  cure  any  radical  defect  in  its  proceedings ;  and 
the  proof  of  regularity  devolves  upon  the  person  who 
claims  under  the  collector's  sale.  It  is  said  to  be  an  ac- 
cepted axiom  when  tax  sales  are  under  consideration, 
that  "a  fundamental  condition  to  their  validity  is  that 
there  should  have  been  a  substantial  compliance  with 
the  law  in  all  the  proceedings  of  which  the  sale  was  the 
culmination.  This  would  be  the  general  rule  in  all  cases  in 
which  a  man  is  to  be  divested  of  his  freehold  by  adversary 
proceedidgs,  but  special  reasons  make  it  peculiarly  to 
tax  sales."  " 

Eedemption  from  municipal  tax  sales  are  provided.^' 

of  the  inhabitants  of  the  state  be  collected  as  independent  pro- 
defined  as  taxable,  to  the  end  that  ceedings. "  "  The  general  rule  pre- 
they  may  contribute  their  just  vailing  throughout  the  United 
share  to  the  expenses  of  the  gov-  States  is  that  taxes  are  not  subject 
ernment. "  The  fact  that  the  stat-  to  counterclaim  or  setoff  on  the 
ute  provided  that  the  village  might  part  of  the  taxpayer."  Charlotte 
collect  the  tax  in  an  action  "as  v.  Keen,  207' N.  T.  346,  100  N.  E. 
upon    contract,"    did    not    change  1116. 

the  nature  of  the  obligation.    ' '  The  17  Teat  v.  Perry  (Tex.  Civ.  App. 

intention  was  to  provide  an  addi-  1919),  216  S.  W.   650;   Marysville 

tional  and  convenient  remedy  for  Woolen   Mills   v.   Smith,   178    Gftl. 

enforcing  the  tax.    In  some  munic-  786,   175   Pac.   13;    Empire   Cotton 

ipal  charters  it  has  been  provided  Oil   Co.  v.  Park,   147  Qa.  618,  95 

that  the  taxes  upon  land  may  be  S.  E.  216;  St.  Simon's  Transit  Co. 

eolleeted  by  foreclosure  of  the  tax  v.  Brunswick,  141   Ga.  477,   81  S. 

lien  and  a  sale  of  the  land  through  B.  199;  Horgan  v.  Taylor,  36  R.  I. 

an  action  in  equity,  as  the  lien  of  232,  89  Atl.  1058. 

a  mortgage  is  foreclosed,  but  with  Injunction  to  enjoin  sale  denied, 

regard  to  village  taxes  the  legis-  Cochran  v.  Lanfair,  139  Ga.  249,  77 

lature   gave   an   action   at   law  in  S.  E.  95. 

which   the   judgment   may  be    en-  l»  Greil  Bros.  Co.  v.  Montgomery, 

forced    by    execution."      "Public  182  Ala.  291,  62  So.  692,  695,  696, 

policy  requires  that  taxes  be  paid  citing  Cooley  on  Taxation,  324.     i 

and  that  claims  against  the  village  19  Bains  Bros.  liiv.  Co.  v.  Purdie, 
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§  2409.    Forfeiture  and  penalties  for  nonpayment.^ 

§  2410.    Remedies  against  municipality  where  tax  wrong- 
ful.''! 

Equity  will  restrain  the  assessment  and  collection  of 
taxes  for  local  pui-poses  where  the  taxing  authorities  had 
no  power  to  levy  and  collect  the  tax.  Where  there  is 
want  of  power  to  tax  or  the  tg^  is  levied  without  author- 
ity of  law  a  bill  in  equity  will  lie  to  restrain  its  collection. 
If  the  tax  is  lawful,  but  the  manner  of  collecting  it  is  op- 
pressive or  unfair,  or  there  are  technical  irregularities  in 


180  Ala.  333,  60  So.  920;  Jaeobus 
V.  CahiU  (N.  J.  L.),  91  Atl.  135. 

The  redemption  must  be  effec- 
tuated as  the  statute  declares  by 
payment  to  the  purchaser  at  the 
tax  sale  or  as  prescribed  by  law, 
the  amount  due,  etc.  Braceley  v. 
Noble  (Ala,),  77  So.  368. 

20  Delinquency  as  ground  for  im- 
position of  penalty.  Jetts  Bros. 
Distilling  Co.  v.  CarroUton,  178 
Ky.  561,  199  S.  W.  37. 

Penalty  applies  to  franchise  tax. 
Kentucky  Heating  Co.  v.  Louisville, 
174  Ky.  142,  192  S.  W.  4. 

Penalty  for  non-payment  of  de- 
linquent taxes.  Valdez  v.  Pish,  4 
Alaska  427;  Nome  v.  Orland,  4 
Alaska  478. 

A  municipality  cannot  prescribe 
penalty  for  failure  to  pay  taxes 
promptly  unless  authorized  to  do 
so.  Burns  v.  Nashville  (Tenn. 
1920),  221  S.  W.  828,  839,  citing 
§  2409,  vol.  5,  ante. 

21  Suit  to  recover  taxes  paid 
under  unlawful  assessment.  Hor- 
gan  v.  Taylor,  36  E.  I.  232,  89 
Atl.  1058. 

Bill  for  injunction  on  ground 
that  taxes  had  been  paid.  Erie 
Elevator  Co.  v.  Jersey  City,  83  N. 
J.  Eq.  71,  90  Atl.  8. 


The  sole  remedy  against  the  at- 
tempted collection  of  taxes  illegally 
assessed,  in  New  Jersey,  is  to  apply 
for  a  certiorari  to  the  Supreme 
Court.  Eoe  v.  Jersey  City,  79  N. 
J.  Eq.  645,  82  Atl.  873,  following 
Jersey  City  v.  Lembeck,  31  N.  J. 
Eq.  255. 

Action  against  the  municipality 
to  compel  the  determination  of  the 
question  as  to  whether  certain  un- 
paid taxes  were  liens.  Hall  v. 
Loekport,  153  N.  T.  S.  298,  90 
Misc.  Eep.  429. 

In  a  suit  to  enjoin  the  collection 
of  a  tax,  held  that  the  unconstitu- 
tionality of  the  law  under  which 
the  municipality  levying  the  tax 
was  organized  could  not  be  drawn 
into  question.  Morgan's  Louisiana 
&  t.  E.  E.  &  S.  S.  Co.  V.  White, 
136  La.  1074,  68  So.  130. 

Eelief  denied  where  taxpayer 
failed  to  avail  himself  of  remedies 
allowed  after  expiration  of  a  year 
and  a  second  tax  bill  became  due. 
Clark  County  National  Bank  v. 
Winchester,  177  Ky.  532,  197  S.  W. 
1077. 

Property  owner  failing  to  avail 
himself  of  the  remedies  afforded 
for  correction  of  errors  and  irreg- 
ularities in  tax  proceedings,  cannot 
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the  assessment,  usually  as  in  Pennsylvania,  the  remedy  is 
at  law  and  by  an  appeal  from  the  assessment.*^ 

Injunction  will  usually  lie  to  restrain  the  collection  of 
an  excessive  and  illegal  tax.^* 

And  this  remedy  has  been  granted  to  enjoin  the  en- 
forcement of  taxes  on  the  ground  of  arbitrary,  oppres- 
sive and  illegal  discrimination,**  and  on  the  ground  of 
error  in  valuation  and  unjust  discrimination.*^ 

An  increase  of  the  assessment,  without  notice  to  the 
landowner,  it  has  been  held,  authorizes  an  injunction.*^ 


complain.  The  decision  of  the  pub- 
lic officers  in  such  matters  is  not 
open  to  collateral  attack,  as  for 
example,  in  proceedings  to  enjoin 
the  sale  of  the  property  for  taxes. 
Leary  v.  Jersey  City,  126  C.  C.  A. 
12,  208  Fed.  854,  afarming  189 
Fed.  419. 

Injunction  against  collection  of 
taxes  on  ground  of  wrongful  as- 
sessment, the  petition  should  point 
out  taxes  which  are  municipal  in 
character  and  those  which  should 
be  levied  under  the  general  revenue 
law,  and  complainant  should  tender 
the  amount  due  for  such  taxes  as 
were  legally  imposed.  "In  all 
matters  pertaining  to  taxation  a 
party  who  seeks  equitable  relief 
against  an  assessment  of  which  he 
complains  must  himself  offer  to  do 
equity  by  offering  to  pay  the 
amount  of  taxes  which  the  facts 
show  would  be  properly  chargeable 
against  him  under  a  proper  assess- 
ment."  Collinsville  v.  Ward 
(Okla.),  165  Pac.  1145. 

22  Pittsburgh,  A.  &  M.  E.  By.  Co. 
V.  Stowe  Tp.,  252  Pa.  149,  97  Atl. 
197. 

28  St.  Louis  &  San  Francisco  B. 
Co.  V.  Tate,  35  Okla.  563,  130  Pac. 
941;  Lancaster  v.  Pope,  156  Ky.  1, 
160  S.  W.  509. 

8  McQ.— 36 


Bill  to  restrain  sale  of  personal 
property   for   taxes    on    ground    of 
invalidity  of  assessment.     Catts  v. 
"Smyrna   (Del.  Ch.),  91  Atl.  297. 

24  ' '  The  right  to  an  injunction 
to  restrain  the  collection  of  a  tax 
illegal  by  virtue  of  an  arbitrary 
discrimination  against  the  tax- 
payer in  the  property  valuation  is 
well  settled."  Sweetwater  v. 
Biard  Development  Co.  (Tex.  Civ. 
App.),  203  S.  W.  801. 

25  Jersey  City  v.  Central  B.  Co. 
of  New  Jersey,  212  Fed.  76,  affirm- 
ing 199  Fed.  237. 

26  As  where  assessors  agreed 
with  landowner  that  the  valuation 
determined  upon  should  prevail, 
and  where  collection  of  taxes  on 
the  property  is  grounded  on  in- 
crease of  valuation  without  notice 
to  complainant.  "The  rule  is  well 
settled  that  notice  and  an  oppor- 
tunity to  be  heard  are  essential  to 
the  validity  of  every  assessment. 
*  *  *  It  would  be  contrary  to 
reason  and  the  first  principles  of 
justice  to  assess  property  for  taxa- 
tion without  notice  to  the  owner 
and  an  opportunity  for  a  hearing. ' ' 
Havre  De  Grace  v.  Lewis,  127  Md. 
367,  96  Atl.  515,  517,  per  Briscoe,  J. 


8102 


Municipal  Coepobations. 


[§  2411 


§  2411.    Same — action  for  damages.^'' 

§  2412.    Disposition  of  taxes  after  collection.^' 


27  Assumpsit  for  loss  alleged  to 
have  been  sustained  by  reason  of 
an  inaccurate  tax  search,  denied. 
Philadelphia  v.  Black,  63  Pa.  Super. 
Ct.   420. 

aSSpitzer  V.  El  Eeno,  41  Okla. 
430,  138  Pac.  797;  Eoney  v.  Lane 
County,  81  Ore.  372,  159  Pac.  73. 

Recovery  of  excess  tax  paid  in 
view  of  statute  validating  certain 
excess  tax  levies.  Northern  Pa- 
cific Ey.  Co.  V.  Snohomish  County, 
101  "Wash.  686,  172  Pac.  878. 

"Cities    are   mere   instrumental- 


ities of  the  state  for  the  con- 
venient administration  of  govern- 
ment; and  their  powers  may  be 
qualified,  enlarged  or  withdrawn 
^t  the  pleasure  of  the  legislature, 
and  the  revenues  of  a  city  raised 
by  taxation,  though,  levied  for 
specific  public  purposes,  are  so  far 
subject  to  the  legislative  will  that 
by  it  they  may  be  applied  to  other 
uses  of  the  municipality,  subject 
of  course,  to  constitution  limita- 
tions. ' '  Eeno  v.  Stoddard,  40  Nev. 
587,  167  Pae.  317. 


CHAPTER  45. 


FIRE  AND  POLICE  DEPARTMENTS. 


§  2413.  Fire    department. 

§  2414.  Police  force  iu  general. 

§  2415.  Same  —  police  commis- 
sioners. 

§  2416.  Same — chief    of   police. 

§  2417.  Policemen  and  firemen  as 
"public   officers." 

§  2418.  Legislative  control  of  fire 
and    police    departments. 

1 2419.  Who  may  appoint  police- 
men and  firemen. 

§  2420.  Removal  or   suspension. 

§  2421.  Salaries  and  compensations. 

§2422.  Pensions. 

§  2424.  Personal  liability  of  police- 
men and  firemen  for  their 
acts. 


§2413.    Fire  department. 

The  creation  and  composition  of  the  fire  department,^ 
whether  it  is  under  the  control  of  the  state,  in  whole  or 
in  part,  or  under  the  exclusive  control  of  the  local  com- 
munity ;  ^  the  appointment  and  advancement  in  grade,' 


i  2425.  Criminal  responsibility. 

i  2426.  Powers,  rights  and  duties 
of  police. 

i  2427.  Same — right  to  enter  prom- 
ises without  warrant. 

)  2428.  Same — pDwers  of  police  of- 
ficer to  arrest. 

j  2431.  Liability  of  municipality 
for  torts  of  policemen. 

\  2431a.  Liability  on  bonds  of  po- 
licemen. 

j  2432.  Liability  of  municipality 
for  torts  of  fire  depart- 
'     ment. 


1  Composition  of  under  particular 
law.  McCarthy  v.  Board  of  Fire 
Commissioners  of  San  Francisco 
(Cal.  App.),  174  Pac.  402. 

Law  authorizing^  town  to  estab- 
lish. Wygant  v.  Hackensack  Imp. 
Com.,  89  N.  J.  L.  454,  98  Atl. 
477. 

2  Department  of  city.  McCarthy 
V.  San  Francisco  Board,  etc.  (Cal. 
App.),  174  Pac.  402;  Fisk  v. 
Worcester,  219  Mass.  428,  106  N. 
E.  1025. 

Fire  department  is  a  department 


of  the  city,  and  is  distinctively 
a  concern  of  the  inhabitants  of 
the  city  as  an  organized  community 
apart  from  the  people  of  the  state 
at  large,  peculiarly  within  the  field 
ef  municipal  activity  and  local  self- 
government.  Simpson  v.  Gage,  195 
Mich.  581,  161  N.  W.  898,  citing 
section  173,  vol.  1,  ante,  holding 
unconstitutional  legislative  act  at- 
tempting to  regulate  leave  of  ab- 
sence of  members  of  the  Saginaw 
fire  department. 

3  Civil   service   regulation   as   to 
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and  the  regulation  of  the  hours  of  service  of  the  mem- 
bers thereof,*  and  the  management  generally  are  all 
matters  controlled  by  the  local  laws.^ 

§2414.    Police  force  in  general. 

The  police  force  of  local  communities  is  usually  under 
the  supervision  and  control,  in  whole  or  in  part,  of  the 
state,  and  is  generally  recognized  as  an  agency  of  the 
state.® 

However,  in  many  cities  and  towns,  local  control  pre- 
vails.'' 

In  the  absence  of  a  statute  or  ordinance  creating  the 
office  or  position  of  police  patrolman,  usually  it  cannot 


appointment  of  members.  Mc- 
Carthy V.  Board  of  Fire  Comrs.  of 
Sau  Francisco  (Cal.  App.),  174  Pac. 
402. 

Provisions  for  advancement  in 
grade  is  made.  Lowery  v.  New 
York,  166  N.  T.  S.  400. 

4  Regulations  as  to  hours  of  fire- 
men. Stetson  v.  Seattle,  74  Wash. 
606,  134  Pac.  494. 

Firemen  held  not  "laborers" 
limiting  day's  work  to  eight  hours. 
Neely  v.  Tacoma,  78  Wash.  92, 
138  Pac.   567. 

"The  matter  of  fire  protection 
being  a  matter  in  which  all  mem- 
bers of  ,the  community  are  inter- 
ested it  follows  that  all  citizens 
and  taxpayers  within  the  city  have 
an  interest  in  the  equipment  and 
management  of  the  fire  depart- 
ment. ' ' 

Laws  require  councils  to  adopt 
rules  and  regulations  for  the  gov- 
ernment of  the  fire  department  and 
to  provide  that  no  fireman,  except 
the  chief  and  assistant  chief  shall 
be  required  to  work  more  than 
twelve  hours  continuously  in  any 
one    day.     This   statute   was   held 


mandatory.  State  ex  rel.  v.  Lin- 
coln, 98  Neb.  634,  154  N.  W.  217. 
6  Apportionment  of  money  paid 
by  fire  insurance  companies  pur- 
suant to  statute.  Gary  v.  Oneida, 
144  N.  Y.  S.  57,  158  App.  Div.  773. 

6  Section  181,  ante. 
Metropolitan;    created    by   state 

law;  act  named  chief  of  police, 
other  oflScers  to  be  created  by  city 
council;  civil  service  to  prevail. 
State  ex  rel.  v.  Dunean,  49  Mont. 
54,  140  Pac.  95. 

Police  commissioners  held  not 
constitutional  of&cers,  and  hence, 
legislature  could  prescribe  quali- 
fications. State  V.  Canavan,  155 
Wis.  398,  145  N.  W.  44.      ' 

7  McCarthy  v.  San  Francisco 
(Cal.  App.),  174  Pac.  402. 

Municipal,  established  by  ordi- 
nance, by  virtue  of  authority  of 
statute.  Moore  v,  Bradley  Beach 
Borough,  87  N.  J.'  L.  391,  94  Atl. 
316. 

City  has  full  control  over  police 
force  through  mayor  and  legisla- 
tive body.  Lumpkin  v.  Rome,  113 
Ga.  App.  281,  79  S.  E.  158. 

Charter  gave  city  council  power 
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exist;  it  cannot  be  created  by  mere  resolution  of  the 
legislative  body.* 

Non-political  control  and  the  merit  system  in  the  man- 
agement of  the  police  force  is  generally  sought  to  be 
secured.® 


by  ordinance  to  establish  a  police 
department  and  regulate  the  same. 
Office  of  patrolman  must  be  created 
by  ordinance.  An  ordinance  stat- 
ing the  composition  of  the  police 
force,  concluding  and  such  "Patrol- 
men as  the  mayor  and  city  council 
shall  deem  necessary"  did  not 
create  the  of&ce  of  patrolman  or 
policeman.  San  Antonio  v.  Coult- 
ress  (Tex.  Civ.  App.),  169  S.  W. 
917,  919. 

Private  detectives  or  detective 
agencies;  regulation  of,  by  munici- 
pality. Lehon  v.  Atlanta,  16  Ga. 
App.  64,  84  S.  E.  608. 

"The  position  of  policeman  or 
patrolman  was  unknown  to  the 
common  law.  It  is  a  creation  of 
municipal  government,  by  ordi- 
nance derived  from  authority 
granted  in  charters  to  cities,  or 
by  statutory  authority  for  the  gov- 
ernment of  municipalities  operating 
under  the  general  law.  The  city 
of  San  Antonio  operates  under  a 
charter  which  contains  its  author- 
ity for  the  establishment  and  main- 
tenance of  a  poUce  department." 
San  Antonio  v.  Coultress  (Tex. 
Civ.  App.),   169  S.  W.  917,  919. 

In  Montana,  by  statute  the  super- 
vision of  the  police  force  is  con- 
fided to  the  mayor,  and  in  addi- 
tion to  certain  statutory  regula- 
tions and  restrictions  the  city  or 
town  council  may  make  any  ordi- 
nance, not  inconsistent  with  the 
state  provisions,  for  the  govern- 
ment of  the  police  department,  and 


for  regulating  the  powers  and 
duties  of  its  officers  and  members. 
Such  grant  of  power,  it  has  been 
held,  is  sufficient  for  a  council  to 
provide  by  ordinance  a  commission 
to  aid  the  mayor  in  determining 
the  physical  competency  of  the 
members  of  the  force.  Larkin  v. 
Butte,  52  Mont.  410,  158  Pae.  316. 

8  Gillen  v.  Chicago,  177  111.  App. 
318. 

9  ClvU  service  regulations  are 
usually  applicable  to  the  police  de- 
partment, but  the  head  thereof 
as  the  chief  is  often  excepted,  and 
also  other  officers.  The  legislative 
intent  is  often  cohstrued  to  be  that 
the  civil  service  rules  should  apply 
to  all  members  of  the  police  de- 
partment, regardless  of  the  man- 
ners of  their  election,  appointment 
and  confirmation.  Ellis  v.  Civil 
Service  Com.,  229  Mass.  147,  118 
N.  E.  231. 

Non-political  control.  A  law 
was  held  unconstitutional  on  the 
ground  that  it  unlawfully  limited 
the  eligibility  to  the  office  of  po- 
lice commissioners  to  adherents  of 
the  two  political  parties  having 
the  highest  representation  in  the 
common  council  and  was  an  un- 
reasonable restriction  upon  local 
self-government.  But  the  Supreme 
Court  of  Wisconsin  sustained  such 
law  on  the  ground  that  it  provided 
merely  for  diversity  of  representa- 
tion and  excluded  no  one,  whether 
an  adherent  of  any  or  of  no  politi- 
cal party  from  being  eligible.    The 
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The  management  of  the  police  force  including  ap- 
pointments,^" promotions  ^^  and  discipline  ^^  depends 
alone  on  the  proper  construction  of  the  applicable  local 
laws.  Within  the  meaning  of  particular  laws  in  certain 
relations  policemen  are  regarded  as  public  officers,^'  e. 


law  does  not  exclude  anyone  for 
eligibility,  on  the  other  hand,  its 
aim  is  ta  compel  reasonable  diver- 
sity of  representation.  The  deci- 
sions differ  on  the  point.  State  ex 
rel.  V.  Kotecki,  155  Wis.  66,  144 
N.   W.   200. 

Laws  provide  tiat  members  once 
appointed  after  their  probationary 
service,  «hall  hold  of&ce  during 
good  behavior,  or  until  by  age  or 
disease  they  become  permanently 
incapacitated  to  discharge  their 
duties;  that  no  member  or  of&cer 
of  the  police  force  in  certain  cities 
shall  be  discharged  without  a  hear- 
ing or  trial.  Under  general  au- 
thority of  a  council  to  make  ordi- 
nances not  inconsistent  with  the 
state  act  or  the  laws  of  the  state 
for  the  government  of  the  police 
department  and  for  regulating  the 
powers  and  duties  of  its  oflScers 
and  members,  it  is  competent  to 
provide  by  ordinance  for  a  com- 
mission to  aid  city  ofieera  in  the 
physical  examination  of  policemen. 
Larkin  v.  Butte,  52  Mont.  410,  158 
Pac.   316. 

10  Laws  fix  the  age  of  policeman 
when  appointed  or  when  on  the 
eligible  list,  often  at  the  age  of 
thirty,  not  to  exceed  that.  People 
ex  rel.  v.  Creelman,  134  N.  Y.  S. 
395,  149  App.  Div.  716. 

11  Begulation  of  promotional  ex- 
amination. As  a  condition,  regula- 
tions prescribe  often  a  continuous 
service  in  the  department  in  some 
position,  e.  g.  examination  for  the 


position  of  captain  can  be  had 
ohiy  by  one  who  has  served  in  a 
lower  position  as  lieutenant.  Peo- 
ple ex  rel.  v.  Feldman,  221  N.  T. 
655,  117  N.  E.  1081,  aflarming  166 
N.  T.  8.  375,  179  App.  Div.  295. 

12  Laws  often  forbid  members  of 
the  police  force  to  make  presents, 
bestow  testimonials,  collect  or  re- 
ceive money  or  any  thing  from  cit- 
izens or  others,  circulate  subscrip- 
tion paper  or  books  or  sell  tickets 
for  any  purpose.  Laws  of  this 
character  as  expressed  by  judicial 
opinions  ought  not  to  be  strictly 
construed  or  construed  absurdly. 
They  should  be  reasonably  con- 
strued. "Under  a  strict  construc- 
tion a  policeman  would  not  be  per- 
mitted to  make  a  present  to  his 
wife  or  to  his  child,  or  to  collect 
or  receive  money  justly  owing  him, 
without  first  procuring  the  permis- 
sion of  the  police  commissioner." 
People  ex  rel.  v.  Waldo,  151  N.  Y. 
S.   1034,   166  App.  Div.   196. 

ISBlynn  v.  Pontiac,  185  Mich. 
35,  43,  151  N,  W.  681,  citing  §  2414, 
vol.  5,  ante;  also  §  424,  vol.  2, 
ante. 

In  many  respects  a  policeman  is 
a  municipal  officer,  but  in  other 
and  important  respects  the  legisla- 
ture and  courts  have  raised  him 
out  of  the  class  of  a  mere  subordi- 
nate or  employee  like  a  field  man 
of  a  local  department  of  health,  or 
a  cellhouse  man  at  the  peniten- 
tiary. A  policeman  is  a  conservator 
of  the  peace  and  exercises  many  of 
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g.,  not  within  the  scope  of  civil  service  regulations." 
They  are  either  state  or  municipal  officers,  and  sometimes 
both. 

§2415.    Same — ^police  commissioners. 

When  created  by  state  law,  apart  from  restrictions 
therein,  police  commissioners  "are  not  the  agents  of  the 
city;  they  are  public  governmental  officers  over  whom 
the  city  has  no  control,  and  for  whose  conduct  it  is  not 
responsible. ' '  ^^ 

Under  a  law  providing  that  the  governor  may  remove 
a  police  commissioner  "upon  his  being  fully  satisfied" 
of  "the  alleged  misconduct"  of  such  commissioner,  it 
was  held  that  a  police  commissioner  was  removable  by 
the  governor  at  will  without  any  other  formality  than 
the  exertion  of  discretionary  power. ^® 

§  2416.    Same— chief  of  police." 

§  2417.    Policemen  and  firemen  as  "public  officers." 


the  functions  of  sovereignty  and 
important  duties  are  imposed  upon 
him  by  the  legislature.  "'This 
court  has  frequently  recognized 
police  ofCteers  as  exercising  the 
functions  of  sovereignty;  and,  be- 
ing clothed  with  such  extensive 
powers  they  must  be  considered 
public  ofSeers. '  * ,  *  *  There  is 
no  want  of  authority  that  a  police- 
man is  a  public  officer."  Haney 
V.  Cofran,  94  Kan.  332,  146  Pao. 
1027. 

liln  Kansas,  it  has  been  held 
that  a  policeman  is  an  officer  and 
not  within  the  scope  of  the  civil 
service  regulations,  and  as  his  term 
is  ftot  fixed  he  holds  in  conformity 
with  the  constitution,  "during  the 
pleasure  Of  the  authority  making 
his  appointment."  Haney  v.  Co- 
fran, 94  Kan.  332,  146  Pac.  1027. 

iSGibbs  V.  Manchester,  73  N.  H. 
265,,  269,  61  Atl.  128,  130. 


"As  they  are  not  the  servants 
or  agents  of  the  city,  no  agree- 
ment on  its  part  to  indemnify 
them  could  be  inferred  or  implied 
because  of  the  relationship."  Gil- 
bert V.  Berlin,  76  N.  H.  470,  84 
Atl.  235,  237. 

16  State  ex  rel.  v.  Crandall,  269 
Mo.  44,  50,  190  S.  W.  889. 

17  Chief  of  police  under  particu- 
lar law  held  the  head  of  the  police 
department,  and  hence  he  fell  un- 
der the  unclassified  service  under 
civil  service  law  applicable.  His 
appointment  is  frequently  express- 
ly committed  to  the  board  of  police 
commissioners,  and  sometimes  he 
is  appointed  by  the  mayor  and  con- 
firmed by  the  legislative  body. 
Civil  Service  Commission  vj 
O'Neill,  85  N.  J.  L.  92,  88  Atl.  946, 
91  Atl.  643. 
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It  is  generally  recognized  that  a  policeman  is  a  public 
officer.^* 


§  2418.    Legislative  control  of  fire  and  police  depart- 
ments. 

The  power  of  the  state  to  control  the  police  force  of 
its  cities  and  towns  is  well  settled.^' 

Sometimes  the  control  is  committed  to  the  local  com- 
munities.^" 


18  state  V.  Shores,  48  Utah  76, 
157  Pac.  225,  citing  §  2417,  vol. 
5,  ante;  Haney  v.  Oof  ran,  94  Kan. 
332,   146  Pac.  1027. 

Policemen,  held  public  oificers, 
and  not  employees,  and  not  entitled 
to  compensation  under  Michigan 
Workmen  'a  Compensatitfn  Law. 
Blynn  v.  Pontiae,  185  Mich.  35,  42, 
43,  151  N.  W.  681,  citing  §  2417, 
vol.  5,  ante;  also  §  424,  vol.  2, 
ante. 

19  State  ex  rel.  v.  Jost,  265  Mo. 
51,  175  S.  W.  591. 

Police  department  created  by 
state  statute  which  frequently  au- 
thorize the  police  commissioners  to 
estimate  the  amount  necessary  to 
conduct  the  department  and  such 
estimate  is  sent  to  the  appropriate 
corporate  authorities  and  such  au- 
thorities must  make  the  necessary 
recommendation  and  appropriation. 
This  may  be  done  by  the  council 
or  a  particular  board  as  a  board  of 
estimates.  The  police  board  is  com- 
monly a  state  board.  The  mem- 
bers are  appointed  often  by  the 
governor.  McEvoy  v.  Baltimore, 
126  Md.  Ill,  94  Atl.  543. 

Municipal  officers.  "  As  a  police- 
man is  elected  ■  or  appointed  by  a 
city  and  his  salary  is  paid  by,  a 
city  and  most  of  his  duties  are 
municipal,  he  is  in  a  proper  sense 


a  city  officer,  although  he  is  a 
peace  oflScer  and  may  make  arrests 
under  state  laws."  Branch  v.  Al- 
bee,  71  Ore.  18,  142  Pac.  598,  601, 
quoting  with  approval  from  §  100, 
vol.  1,  ante. 

20  Some  laws  permit  the  legisla- 
tive or  governing  body  of  incor- 
porated towns  to  pass,  amend  and 
repeal  ordinances  relating  to  the 
establishment,  regulations  and  con- 
trol of  the  police  and  to  regulate 
and  define  the  manner  of  their  ap- 
pointment and  removal,  their  du- 
ties and  compensation.  Under 
such  authority  the  appropriate  cor- 
porate authorities  may  reorganize 
the  police  in  the  interest  of  the 
public  within  their  discretion. 
However,  it  must  be  done  in  good 
faith  and  for  not  partisan  purposes. 
Such  power  is  authority  to  abolish 
a  police  department.  Buckley  v. 
Guttenljurg,  87  N.  J.  L.  434,  95 
Atl.  120. 

The  laws  confer  power  on  the 
corporate  authorities,  as  the  legis- 
lative body  to  establish  a  police 
department.  Sometimes  these  l*vs 
require  the  appropriation  for  the 
support  of  the  department  to  be 
made  by  the  electors.  Under  such 
law  in  one  case  it  was  held  that 
the  appropriation  was  not  a  pre- 
requisite  to   the  establishment  of 
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§  2419.    Who  may  appoint  policemen  and  firemen.^^ 

The  governance  of  the  police  department  is  commonly 
vested  in  a  board  of  police  commissioners,  sometimes 
under  state,  laws  and  sometimes  under  municipal  char- 
ters, and  usually  the  board  has  power  to  make  such  rules 
and  regulations  as  it  may  deem  proper  for  the  regula- 
tion of  the  police  department.  In  the  exercise  of  this 
power  often  the  board  may  adopt  a  manual  of  rules  and 
regulations  providing  among  other  things  how  the  police 
force  shall  be  constituted,  as  by  a  chief  of  police,  cap- 
tains, detective  sergeants,  sergeants,  detectives,  patrol 
men,  etc.  Laws  on  the  subject  are  construed  as  to  their 
intent.  They  vary  materially.  The  power  of  the  board 
to  make  appointments,  and  reduce  officers  is  generally 
veiy  broad.*^* 


the  department  by  the  legislative 
body  and  the  appointment  of  po- 
licemen. Hermann  v.  Guttenburg, 
86  N.  J.  L.  681,  94  Atl.  308. 

"A  city's  fire  department  is  dis- 
tinctively a  matter  which  concerns 
the  inhabitants  of  the  city  as  an 
organized  community  apart  from 
the  people  of  the  state  at  large, 
peculiarly  within  the  field  of  mu- 
nicipal activity  and  local  self  gov- 
ernment." Simpson  v.  Gage,  195 
Mich.  581,  161  N.  W.  898,  citing 
§  173,  vol.  1,  ante,  holding  legis- 
lative act  regulating  leave  of  ab- 
sense  of  members  of  fire  depart- 
.  ment  of  Saginaw  unconstitutional. 

21  Definite  number  provided. 
State  ex  rel.  v.  Jost,  265  Mo.  51, 
175  S.  W.  591. 

Policemen  are  usually  appointed 
by  police  commissioners.  Baker  v. 
Nashua,  77  N.  H.  347,  91  Atl.  872. 

If  law  vests  power  of  appoint- 
ment- in  commissioners,  an  ordi- 
nance giving  such  power  to  the 
mayor  is  void.  Uhr  v.  Lambert 
(Tex.  Civ.  App.),  188  S.  W.  946. 

Sometimes  the  mayor  makes  the 


appointments,  and  under  some  laws 
in  the  matter  of  appointments  the 
authority  of  the  mayor  is  limited 
only  in  that  his  selection  of  the 
appointee  must  be  made  from  a 
list  of  competent  persons  certified 
to  him  by  the  civil  service  com- 
mission. Ellis  V.  Civil  Service 
Com.,  229  Mass.  147,  118  N.  E.  231. 

Municipal,  where  city  through 
mayor  and  council  has  full  control, 
often  policemen  may  be  appointed ' 
and  removed  at  pleasure.  Lump- 
kin V.  Eome,  13  Ga.  App.  281,  79 
S.  B.  158. 

In  smaller  cities,  laws  confer 
power  upon  the  marshal  to  appoint 
his  deputies,  subject  to  approval 
of  the  legislative  body.  Common- 
wealth V.  Boles,  160  Ky.  775,  170 
S.   W.    170. 

The  appointment  of  a  patrolman 
in  the  place  of  one  illegally  re- 
moved, as  a  removal  without  cause 
in  violation  of  express  law,  is 
illegal.  Ducharme  v.  Biddeford, 
110  Me.  6,  85  Atl.  157. 

ZZGutheil  v.  Nelson,  86  N.  J.  L. 
1,  91  Atl.  93. 
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[§  2420 


§  2420.    Removal  or  suspension. 

The  tenure  of  office,  place  or  position  of  policemen  or 
firemen,^'  their  suspension,^*  or  removal  with,''*  or  with- 


'  28  The  terms  of  police  officers 
expire  with  the  term  of  office  of 
the  board  appointing  them.  Haney 
V.  Cofran,  95  Kan.  335,  148  Pae. 
640,  94  Kan.  332,  146  Pao.  1027. 

Convictlou  of  a  poUce  officer  of 
a  felony  or  a  violation  of  official 
duty  vacates  the  office.  MacPhee 
V.  San  Francisco  Board  of  Police 
Comrs.  (Cal.  App.),  171  Pac.  1086. 

Under  some  civil  service  laws 
firemen  may  be  removed  for  econ- 
omical reasons  after  a  hearing. 
Diirkin  v.  Newark  Fire  Comrs.,' 90 
N.  J.  L.  670,  101  Atl.  1053  affirming 
89  N.  J.  L.  468,  99  Atl.  432. 

Resignation.  The  policeman  pre- 
sented a  resignation  and  withdrew 
it.  The  court  held  this  proper  as 
the  resignation  could  not  take 
effect  until  acted  upony  and  its 
manner  of  presentation  would  not 
work  a  vacancy  in  the  place.  The 
court  expressed  the  opinion  that 
the  policeman  had  the  right  to 
withdraw  the  resignation  at  any 
time  before  its  acceptance.  "In 
the  absence  of  a  statute  provision 
in  cases  of  the  kind  a  resignation 
is  not  complete  until  it  is  accepted 
by  competent  authority — ^in  this 
instance  the  appointing  power.  As 
neither  the  petitioner  or  the  de- 
fendant on  their  own  motion  can 
create  a  vacancy,  it  follows  that 
the  term  of  service  of  the  peti- 
tioner was  not  legally  terminated, 
either  by  the  alleged  resignation 
or  by  the  subsequent  attempt  to 
remove  him."  Dostie  v.  Lewiston, 
114  Me.  62,  95  Atl.  353. 

24  Suspension  by  chief  or  board 


without  charges.  State  ex  rel.  v. 
La  Crosse  Board,  etc.,  159  Wis. 
295,  150  N.  W.  493. 

Mayor  may  on  charges  filed,  sus- 
pend a  member  of  police  force,  with 
or  without  pay,  pending  the  result 
of  an  investigation  by  him  or  a 
trial,  as  provided,  etc.  Hess  v. 
Eoberson,   67  Fla.  45,  64  So.  449. 

26  Cause  only.  Ducharme  t. 
Biddeford,  110  Me.  6,  85  Atl.  157; 
Hess  V.  Roberson,  67  Fla.  45,  64 
So.  449;  Donovan  v.  San  Franfiiseo 
Board  of  Police  Comrs.,  32  Cal. 
App.  392,  163  Pae.  69;  State  ex 
rel.  v.  Bumey,  269  Mo.  602,  191* 
S.  W.   981. 

Only  on  notice  and  hearing.  Peo- 
ple ex  rel.  v.  Beach,  203  N.  T. 
620,  97  N.  E.  39,  reversing  128  N. 
Y.  S.  412,  143  App.  Div.  712. 

Eemoval  or  suspension  only  on 
written  charges,  notice  and  oppor- 
tunity to  be  hea^rd.  Garvin  v.  Mc- 
Carthy, 39  E.  I.  365,  97  Atl.  881; 
People  ex  rel.  v.  Waldo,  212  N.  Y. 
156,  105  N.  B.  961,  965;  People 
ex  rel.  v.  Woods,  159  N.  Y.  S.  300, 
173  App.  Div.  355. 

Action  without  charges  in  writ- 
ing as  required  by  law  is  without 
jurisdiction  and  void.  State  ex 
rel.  V.  La  Crosse  Board,  etc.,  159 
Wis.  295,  150  N.  W.  493. 

Forbidding  for  political  reasons 
or  for  any  other  cause  than  in- 
capacity, misconduct,  nonresidenoe 
or  disobedience  of  just  rules,  reg- 
ulations, etc.  Herbert  v.  Atlantic 
City,  87  N.  J.  L.  98,  93  Atl.  80. 

Cause,  of  course,  must  be  sub- 
stantial.      Dismissal      on      trivial 
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out  cause,^^  the  authority  to  exercise  such  power,"''  the 
applicability  and  extent  of  civil  service  laws,  rules  and 
regulations,"*  are  ordinarily  prescribed  and  regulated  in 
more  or  less  detail  by  the  controlling  local  laws."® 


charges  is  in  violation  of  law.  Peo- 
ple ex  rel.  v.  Tiuney,  172  N.  Y. 
S.  476. 

Discretion  of  commissioners  as  to 
delinquency  justifying  dismissal. 
People  ex  rel.  v.  Waldo,  212  N.  Y. 
175,  105  N.  E.  829. 

Misconduct.  People  ex  rel.  v. 
Waldo,  212  N.  Y.  156,  105  N.  B. 
961,  aflarming  143  N.  T.  S.  1138, 
159  App.  Div.  901. 

Misconduct,  acting  as  collector 
for  a  bawdy-housekeeper,  is  suffi- 
cient. Herbert  v.  Atlantic  City, 
87  N.  J.  L.  98,  93  Atl.  80. 

Dealing  in  city  warrants.  State 
ex  rel.  v.  Butte,  54  Mont.  533,  172 
Pac.  134. 

"The  virtue  of  a  fireman  is  in 
being  at  the  scene  of  the  fire  in 
the  shortest  possible  space  of  time 
after  the  fire  is  discovered  and  any 
employment  of  an  assistant  engi- 
neer which  materially  interfered 
with  his  duty  was  inconsistent  with 
the  employment  by  the  city,  and 
was  a  justification  for  his  re- 
moval." People  ex  rel.  v.  Tinney, 
172  N.  Y.  S.  355. 

26  Summary  removal,  not  allowed. 
Moore  v,  Bradley  Beach  Borough, 
87  N.  J.  L.  391,  94  Atl.  316. 

A  policeman  may  be  removed  at 
any  time  for  cause  or  without 
cause,  as  the  city  government  may 
elect,  and  courts  are  powerless  to 
review  or  interfere  with  the  action 
of  the  city  government  in  that 
respect.  Glenn  v.  Park,  48  Utah 
160,  158  Pac.  425;  Skeen  v.  Brown- 
ing, 32  Utah  164,  89  Pac.  642. 


27  Selectmen,  and  not  the  voters 
at  a  town  meeting,  held  had  power 
to  remove  engineer  in  a  fire  depart- 
ment. State  ex  rel.  v.  Wilkinson, 
88  Conn.  300,  90  Atl.  925. 

Mayor  and  council  given  author- 
ity to  remove  policemen  at  plea- 
sure, though  appointed  for  a  defi- 
nite term,  by  the  police  commis- 
sioners under  prior  law,  where  the 
amended  law  gave  plenary  con- 
trol of  the  police  to  the  munici- 
pality through  the  mayor  and  coun- 
cil. Lumpkin  v.  Eome,  13  Ga.  App. 
281,   79  S.  B.   158. 

28  Civil  service  laws  apply.  Gal- 
lagher V.  Blankenburg,  248  Pa.  394, 
94  Atl.  132;  People  ex  rel.  v.  Beach, 
203  N.  Y.  620,  97  N.  E.  39;  Barnes 
V.  Eivers,  213  Mass.  1,  99  N.  B. 
464;  Karb  v.  State,  87  Ohio  197, 
100  N.  B.  346;  O'Brien  v.  Cadogan, 
220  Mass.  578,  108  N.  B.  363. 

In  the  matter  of  removals  under 
the  civil  service  rules  formal 
charges  must  be  preferred  and  an 
opportunity  for  a  public  hearing. 
Ellis  V.  Civil  Service  Com.,  229 
Mass.  147,  118  N.  E.  231. 

Officers  of  the  fire  department,  as 
captains  who  are  not  civil  service 
employees  under  some  laws  may 
be  discharged  at  any  time  without 
charges  or  a  trial  before  a  board 
as  the  civil  service  commissioners. 
Weydert  v^  Chicago,  201  111.  App. 
616. 

29  Applicable  law,  of  course,  con- 
trols. Pinneran  v.  Burlington,  89 
Vt.  1,  93  Atl.  254. 

In  Montana  members  of  the  po- 
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Policemen  or  firemen  may  be  legally  suspended  or  re- 
moved only  under  the  conditions  and  in  the  manner 
pointed  out  by  the  local  laws  and  regulations  applicable,^" 
and  by  the  officer,  board  or  tribunal  designated.^^ 

§  2421.    Salaries  and  compensation.'* 

To  entitle  a  policeman  or  fireman  to  recover  a  salary 
or  compensation  for  services  performed,  the  general  rule 


lice  force  once  appointed  after 
their  probationary  service,  shall 
hold  ofS.ee  during  good  behavior, 
or  until  by  age  or  disease  they 
become  permanently  incapacitated 
to  discharge  their  duties,  and  no 
member  or  ofScer  of  the  police 
fprce  in  a  city  of  the  first  class 
shall  be  discharged  without  a  hear- 
ing or  trial  before  the  examining 
and  trial  board.  Provision  for 
charges  and  for  the  trial  and  de- 
termination thereof  is  made.  Lar- 
kin  V.  Butte,  52  Mont.  410,  158  Pae. 
316. 

30  Moore  v.  Bradley  Beach  Bor- 
ough, 87  N.  J.  L.  391,  94  Atl. 
816. 

Proceedings  are  judicial  in  char- 
acter. Garvin  v.  McCarthy,  39  E. 
I.  365,  97  Atl.  881;  People  ex  rel. 
V.  Waldo,  212  N.  T.  156,  105  N.  E. 
961,  966. 

31  Foley  V.  Orange,  91  N.  J.  L. 
554,  90  N.  J.  L.  109,  103  Atl.  743; 
Crane  v.  Jersey  City,  92  N.  J.  L. 
248,  103  Atl.  678;  Brennan  v. 
Jersey  City  (N.  J.  L.),  104  Atl.  90; 
Apple  V.  Atlantic  City  (N.  J.  L.), 
104  Atl.  89. 

32  Policemen  regularly  appointed 
who  have  performed  the  duties  of 
their  offices,  authorizes  the  con- 
clusion that,  they  are  entitled  to 
their  pay.  Baker  v.  Barry,  77  N. 
H.  198,  90  Atl.  180. 


A  policeman  may  recover  his 
salary  after  an  attempted  removal 
which  fails  for  illegality.  Finneran 
V.  Burlington,  89  Vt.  i,  93  Atl.  254, 
citing   §  520,  vol.  2,  ante. 

"A  de  facto  ofB.cer  has  no  legal 
right  to  the  emoluments  of  an 
office  the  duties  of  which  he  may- 
have  performed  under  color  of  an 
appointment,  but  without  legal 
title."  Ducharme  v.  Biddeford, 
110  Me.  6,  85  Atl.  157. 

De  jure  policemen,  held  entitled 
to  salary  where  they  were  ap- 
pointed by  the  police  board  in 
good  faith  although  they  did  not 
perform  the  duties  of  the  office 
because  performed  by  de  facto 
officers.  "Although  some  courts 
hold  that  a  de  jure  bfficer  cannot 
recover  under  some  circumstances 
when  the  salary  has  been  paid  to 
de  facto  officer  without  notice  of 
the  former  claims,  most  courts  hold 
that  the  simple  fact  that  an  officer 
de  jure  has  not  performed  the  du- 
ties of  his  office  is  no  defense  to 
an  action  to  recover  the  salary 
attached  to  the  office."  Baker  v. 
Nashua,  77  N.  H.  347,  91  Atl.  872. 

£xtra  pay  for  estra  services  is 
sometimes  allowed  on  named  con- 
ditions, as  that  the  bill  for  such 
services  be  approved  by  the  mar- 
shal or  the  police  commission. 
Without  approval  extra  cannot  be 
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is  the  office  or  place  filled  by  the  claimant  must  exist, 
and  the  applicable  law  must  authorize  its  payment.^^ 

"There  is  no  such  relation  between  the  city  and  the 
officers  which  it  is  required  by  law  to  elect  or  appoint  as 
will  oblige  it  to  make  compensation  to  them  for  their 
official  services  unless  provision  is  made  therefor  by 
law,  ordinance  or  contract.  And  Avhen  such  provision 
is  made,  the  right  of  recovery  for  services,  and  the 
amount,  are  determined,  limited  and  regulated  by  its 
express  terms.  "^* 

§  2422.    Pensions.'* 

Pensions  are  in  the  nature  of  bounties  of  the  govern- 


legally  allowed.    Quinn  v.  Badger, 
77  N.  H.  119,  88  Atl.  1000. 

33  Where  one  brings  action  to 
obtain  a  salary  of  an  office  it  is 
incumbent  upon  him  to  show  the 
legal  existence  of  the  office  and 
his  right  to  hold  it,  hence,  one 
cannot  recover  salary  for  the  office 
of  sergeant  of  police  unless  such 
office  has  been  legally  created. 
Harnett  v.  Chicago,  204  111.  App. 
252. 

34  Eiopel  V.  Worcester,  213  Mass. 
15,  99  N.  E.  478,  stating:  "Nor 
can  there  be  a  recovery  on  a  quan- 
tum meruit,  especially  in  the  ab- 
sence of  any  evidence  as  to  the 
value  of  his  services." 

35  Section  511,  ante;  §511,  vol. 
2,  ante;  Van  Dyke  v.  Long  Branch 
Comrs.,  88  N.  J.  492,  96  Atl. 
671. 

May  retire  and  be  placed  on  re- 
tired list  on  a  pension  after  service 
for  21  years  as  fireman,  with  hon- 
orable discharge.  "It  is  proper 
that  those  who  risk  their  health 
and  their  lives  to  protect  the  prop- 
erty of  their  neighbors  should  be 
rewarded  in  old  age  by  a  pension 


which  may  possibly  save  them  from 
actual  want  or  serious  distress. ' ' 
State  ex  rel.  v.  Love,  95  Neb.  573, 
145  N.  W.  1010. 

Police  pension  fund  act,  held 
mandatory  requiring  setting  aside 
money,  as  provided.  People  v. 
Abbott,  274  111.  380,  113  N.  E. 
696. 

Delay  of  over  two  years  in  insti- 
tuting suit  to  recover  pension,  held 
not  barred.  People  v.  Armstrong, 
196  111.  App.  199. 

Policeman's  widow  often  given 
pension.  People  v.  Armstrong,  196 
111.  App.  199;  Maitland  v.  Gar- 
field Board,  etc.,  (N.  J.  L.  1919), 
107  Atl.  411. 

Firemen.  Seanert  v.  Cooper 
(Iowa  1919),  175  S.  W.  19. 

Pension  to  widow  of  fireman. 
Hammond  v.  Fulton,  220  N.  Y. 
337,  115  N.  E.  998,  reversing  163 
N.  Y.  S.  51,  176  App.  Div.  343. 

Adopted  child,  rights  of.  Kyan 
V.  Foreman,  262  111.  175,  104  N.  E. 
189,   affirming  181  111.  App.  262. 

Member  of  fire  department  killed 
while  off  duty  in  a  personal 
quarrel  not  connected  with  the  de- 
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ment  which  it  has  the  right  to  give,  withhold,  distribute 
or  recall  at  its  discretion.'®  ' 

Hence,  the  law  as  to  pensions  existing  at  the  time  one 
enters  into  public  service  does  not  form  a  part  of  the 
contract  of  employment  in  the  sense  that' the  rights  to 


partment,  held  his  widow  and  chil- 
dren not  entitled  to  pension  under 
applicable  law.  State  ex  rel.  v. 
Board  of  Trustees,  etc.,  192  Mo. 
App.  583,  184  S.  W.  929. 

Fireman  lost  his  life  while  dis- 
charging his  duties  as  one  of  the 
callmen,  and  the  law  provided  that 
the  callmen  shall  be  entitled  to 
the  same  privileges  and  exemptions 
as  are  accorded  by  the  laws  of  the 
state  to  volunteer  firemen.  The 
claim  was  presented  by  his  widow 
as  administratrix.  Hammond  v. 
Fulton,  220  N.  T.  337,  115  N.  E. 
998,  Ann.  Cas.  1917C,  1137,  revers- 
ing 163  N.  T.  S.  51. 

The  allowance  of  a  pension  al- 
though discretionary  by  a  police 
board,  may  not  be  revoked  by  a 
later  board.  Boards  of  Police 
Comrs.  V.  MeOlenehan  (Md.),  101 
Atl.  786. 

Under  some  laws  when  one  vol- 
untarily retires  as  an  active  mem- 
ber of  the  fire  department,  un- 
less due  to  incapacity,  he  ceases 
to  remain  a  meipber  of  the  relief 
association,  and,  hence,  is  not  en- 
titled to  a  pension.  Schwartz  v. 
Minneapolis  F.  D.  R.  Assn.,  137 
Minn.  399,  163  N.  W.  744. 

Application  and  conditions  nec- 
essary to  obtain  pension.  Davis 
V.  Minneapolis  F.  D.  R.  Assn.,  137 
Minn.  397,  163  N.  W.  743;  Mof- 
fatt  V.  O'Donnell,  215  Mass.  92, 
102  N.  E.  344. 

Right  to  pension  may  be  barred 
by    limitations.     Lund    v.    Minne- 


apolis F.  D.   R.   Assn.,   137  Minn. 
4-  395,  163  N.  W.  742. 

Waiver  of  right  to  pension  will 
not  arise  by  the  policeman  in- 
stituting suit  for  reinstatement. 
Stiles  V.  Board^of  Trustees,  etc., 
281  ill.   636,   118   N.  E.  202. 

Members  of  the  fire  alarm  depart- 
ment, entitled  to  membership  in  re- 
lief funds  under  particular  statute. 
Friekett  v.  Boston  Firemen's  Re- 
lief Fund,  220  Mass.  319,  107  N. 
E.  957. 

Police  commissioners  in  examin- 
ing witness  and  holding  hearings 
as  to  the  payment,  of  certain  death 
pension  claim  exercise  not  judicial, 
but  ministerial  powers  only.  French 
V.  Cook,  173  Cal.  126,  160  Pac. 
411. 

Certain  fees  earned  by  salaried 
policemen,  to  be  paid  into  their 
pension  fund.  State  ex  rel.  v. 
Oshkosh,  166  Wis.  391,  166  N.  W. 
37. 

Widow  of  deceased  fireman,  held 
to  have  a  pension  separate  from 
that  to  fireman.  Gibbs  v.  Min- 
neapolis Fire  Dept.,  125  Minn. 
174,  145  N.  W.  1075. 

Laches  as  bar  to  recovery  by 
policeman's  widow.  McGurty  v. 
Newark,  90  N.  J.  103,  100  Atl. 
849. 

sePecoy  V.  Chicago,  265  HI.  78, 
106  N.  E.  435;  Stiles  v.  Board  of 
Trustees,  etc.,  281  Dl.  636,  118 
N.  E.  202,  204;  Ryan  v.  Fore- 
man, 262  ni.  175,  104  N.  E.  189, 
Ann.  Cas.  1915B,  780. 
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the  benefits  which  would  accrue  under  the  then  existing 
law  are  vested  property  rights  of  which  such  person 
can  not  be  deprived  by  any  subsequent  act  of  the  leg- 
islature.^'' 

"  Such  pensions  generally  are  not  considered  donations 
or  grattiities.  The  rule  in  the  majority  of  the  jurisdic- 
tions is  that  the  legislature  has  power  to  require  munic- 
ipalities to  pension  their  employees  and  raise  the  fund 
for  that  purpose. ' '  ^* 

"A  pension  is  a  gratuity  only  where  it  is  granted  for 
service  previously  rendered  and  which  at  the  time  they 
were  rendered  gave  rise  to  no  legal  obligation,"  but 
where  rendered  under  a  statute  allowing  pensions,  etc., 
it  was  stated  in  a  California  case,  the  pension  becomes 
a  part  of  the  contemplated  compensation  for  those  serv- 
ices, and  so  in  a  sense  a  part  of  the  contract  of  employ- 
ment itself.^® 

As  a  pensioner  has  no  vested  right  in  his  pension, 
the  legislature  which  created  it  can  recall  its  bounty  at 
its  discretion.*" 

The  words  "pension"  and  "compensation"  are  not 
synonymous,  nor  is  the  plan  and  purpose  which  underlie 
the  workmen's  compensation  act  necessarily  identical 
with  those  which  induce  the  establishment  of  a  pension 
fund.  Hence,  compensation  for  injuries  given  a  police- 
man under  the  latter  act,  it  is  held,  will  not  bar  him 
from  .becoming  a  beneficiary  in  the  pension  fund  pro- 
vided, if  he  is  otherwise  entitled.*^ 

§  2424.    Personal  liability  of  policemen  and  firemen  for 
their  acts.*^ 

A  policeman  is  liable  for  using  unnecessary  force  in 

STPecoy  V.  Chicago,  265  111.  78,  40  Head  v.  Jacobs,  150  Ky.  290, 

106  N.  E.  435.  150  S.  W.  349. 

38  People  ex  rel.  v.  Abbott,  274  « Dickey  v.  Jackson,  181  la. 
111.   380,   113   N.   E.   696,   698,  cit-  1155,  165  N.  W.  387. 

ing  §  2422,  vol.  5,  ante.  42  Reckless  discharge  of  revolver 

39  0'Dea  V.  Cook,  176  Cal.  659,  as  justification  for  deprivation  of 
169  Pae.  366.  part   of   salary   by   the   imposition 
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making  an  arrest,**  or  for  making  an  unlawful  arrest,** 
or  for  making  an  arrest  without  a  warrant.** 

§  2425.    Criminal  responsibility.*^ 


of  a  fine.  People  ex  rel.  v.  Woods, 
163  N.  Y.  S.  178,  176  App.  Div. 
611. 

Liability  of  police  for  shooting. 
Haack  v.  Pollei,  134  Minn.  78,  158 
N.  W.  908. 

Liability  for  shooting,  where  po- 
liceman set  up  self-defense.  Fore- 
stal  V.  National  Surety  Co.,  168 
Ky.  552,  182  S.  "W-  614. 

Liability  for  shooting  by-stand- 
er  by  policeman  in  seeking  to  re- 
capture an  escaped  prisoner.  "If 
the  shooting  were  done  in  a  pub- 
lie  place,  where  the  officer  under- 
stood or  should  have  known  peo- 
ple were  in  the  habit  of  congre- 
gating or  were  likely  to  pass,  the 
act  might  constitute  such  negli- 
gence as  to  render  the  officer  civ- 
illy liable  for  any  injury  he  might 
inflict  upon  an  innocent  person. ' ' 
Askay  v.  Maloney,  85  Or.  333, 
166  Pae.  29,  31.  See  Shaw  v. 
Lord,  41  Okl.  347,  137  Pac.  885, 
50  L.  E.  A.  (N.  S.)  1069,  Ann. 
Gas.   1916G,   1147. 

In  action  to  enjoin  chief  of  po- 
lice from  making  alleged  unlaw- 
ful arrests,  held  not  personally  li- 
able for  costs.  Seattle  Taxicab  & 
Transfer  Co.  v.  Seattle,  86  Wash. 
594,  150  Pac.  1134. 

A  city  marshal  who  makes  a 
lawful  arrest  must  use  care  to 
prevent  oppression  of  his  prisoner; 
he  must  not  treat  the  prisoner  in- 
humanly; and  if  the  jail  or  cala- 
boose is  in  such  a  condition — known 
to  the  officer — as  to  be  an  unfit 
place   in   which   to   confine   a   man 


overnight  without  endangering  his 
physical  condition  he  must  not  put 
him  there;  a  failure  to  use  such 
due  care  and  accord  ordinarily  de- 
cent treatment  will  constitute  a 
breach  of  his  bond.  Nixa  v.  Mc- 
Mullin,  198  Mo.  App.  1,  5,  6,'  193' 
S.  W.  596. 

43Monnow  V.  Rafter,  152  N.  Y. 
S.   110,  89   Misc.  Eep.  495. 

In  making  arrest,  police  officer 
uses  unnecessary  force  constitut- 
ing an  assault,  held  officer  liable, 
not  city.  Mollnow  v.  Eafter,  152 
N.  Y.  S.  110,  89  Misc.  Eep.  495. 

44  Mollnow  v.  Eafter,  1-52  N.  Y. 
S.  110,  89  Misc.  Eep.  495. 

Liability  of  policeman  for  wrong- 
ful arrest.  Waddle  v.  Wilson,  164 
Ky.  228,  175  S.  W.  382. 

Liability  of  sureties  on  bond  of 
policemen  for  unlawful  arrest,  e. 
g.,  a  minor  suspected  of  being  a 
delinquent  child.  Weber  v.  Doust, 
81  Wash.  668,  143  Pac.  148. 

Liability  of  village  marshal  for 
unlawfully  arresting  and  beating  a 
citizen  on  official  bond  declared 
where  act  was  done  as  such  mar- 
shal. People  v.  Morgan,  188  111. 
App.  250. 

Liability  of  city  marshal  on  his 
bond  denied  where  one  of  his  depu- 
ties illegally  appointed  made-  a 
wrongful  arrest.  Commonwealth 
V.  Boles,  160  Ky.  775,  170  S.  W. 
170. 

4BHobbs  V.  Washington,  168  N. 
C.  293,  84  S.  E.  391. 

46  Nonfeasance  in  office  in  fail- 
ure    to     arrest     certain     persons. 
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§  2426.    Powers,  rights  and  duties  of  police." 

§2427.    Same — aright  to  enter  premises  without  war- 
rant." 

§  2428.    Same— powers  of  police  officer  to  arrest.*' 

§  2431.    Liability  of  municipality  for  torts  of  policemen.^" 


Pennewell  v.  State,  105  Ark.  32, 
150  S.  W.  114. 

Made  an  offense  for  a  police 
officer  to  buy  and  sell  city  war- 
rants, punishable  by  disqualifica- 
tion from  holding  office.  State  ex 
rel.  V.  Butte,  54  Mont.  533,  172 
Pae.  134. 

Indictment  of  policemen  for  fail- 
ure of  duty.  Gaughan  v.  State 
(Ind.),  118  N.  E.  565. 

Police  officer  in  conspiracy  with 
other  police  officers  and  a  gang 
of  confidence  operators,  to  protect 
the  latter  in  their  criminal  activi- 
ties. MacPhee  v.  San  Francisco 
Board  of  Police  Comrs.  (Gal.  App.), 
171  Pac.  1086. 

47  Duty  to  drill  at  stated  time 
on  order  of  superior.  People  ex 
rel.  V.  Waldo,  112  N.  Y.  S.  348, 
106  N.  E.  116. 

48  No  rlglLt  to  enter  private  prem- 
ises where  policeman  suspect  gam- 
bling without  a  warrant.  People 
V.  Brinker,  140  N.  Y.  S.  448,  27 
N.  Y.  Cr.  E.  37. 

49  In  an  emergency  an  arrest 
without  a  warrant  may  be  made. 
Hobbs  V.  Washington,  168  N.  C. 
293,  84  N.  E.  391. 

Police  officer  may  arrest  if  rea- 
sonable grounds  of  suapicion  ap- 
pear, etc.  Kearney  v.  Laird,  164 
Mo.  App.  406,  413,  144  S.  W.  904. 

May  arrest  without  a  warrant  if 
officer  had  reasonable  cause  to  sus- 
pect that  a  felony  had  been  com- 
8  McQ.— 37 


mitted.  Usher  v.  Severance,  86  Vt. 
523,  86  Atl.  741. 

May  arrest  one  exceeding  auto- 
mobile speed  limit.  Heath  v. 
Seattle  Taxicab  Co.,  73  Wash.  177, 
131  Pac.  843,  845. 

Officer  may  pursue  and  arrest 
one  committing  a  breach  of  the 
peace  in  his  presence  without  a 
warrant.  Meldrum  v.  State,  23 
Wyo.  12,  146  Pac.  596. 

City  marshal  can  arrest  without 
a  warrant  in  the  county  in  which 
the  city  is  situated  only  for  of- 
fenses committed  in  his  presence. 
His  power  in  this  respect  is  no 
greater  than  that  of  a  private 
citizen.  Holder  v.  St.  Louis  &  San 
Francisco  E.  Co.,  155  Mo.  App.  664, 
671,  135  S.  W.  507. 

BO  See   §  2666,  post. 

Liability  of  city  denied  for  po- 
liceman incarcerating  one  charged 
with  violating  a  state  law  in  an 
unsanitary  lockup  of  the  city. 
,  Hobbs  V.  Washington,  168  N.  C. 
293,  84  S.  E.  391. 

City  is  not  liable  for  damages 
due  to  its  automobile  patrol  carry- 
ing a  prisoner  running  into  a  ve- 
hicle on  the  street,  since  it  was 
acting  in  its  governmental  capac- 
ity. Stater  v.  Joplin,  189  Mo. 
App.  383,  387,  citing  §§  2431,  2432, 
vol.  5,  ante. 

"When  the  officer  exceeds  the 
use  of  necessary  and  reasonable 
force     in     making     an     arrest,     or 
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§  2431a.    Liability  on  bonds  of  policemen. 

The  general  rule  is  that  where  an  officer  while  doing 
an  act  within  the  limits  of  his  official  authority  exer- 
cises his  powers  improperly,  or  exceeds  them  or  abuses 
his  official  discretion  he  becomes  liable  on  his  bond  to 
the  person  injured.  But  if  he  acts  without  any  process 
and  without  the  authority  of  his  office,  in  doing  such  act, 
he  is  not  to  be  considered  an  officer  but  a  personal  tres- 
passer. The  liability  of  the  sureties  is  restricted  to  the 
acts  of  their  principal  while  engaged  in  the  performance 
of  some  duty  imposed  upon  him  by  law  or  for  omission 
to  perform  some  such  duty.  This  rule  applies  to  sure- 
ties on  bonds  of  policemen.^^ 


makes  an  unlawful  arrest,  he  ceases 
to  act  in  behalf  of  the  city,  and 
he  assumes  the  entire  responsibil-, 
Ity  himself.  Victims  of  his  rash- 
ness have  no  civil  remedy,  except 
against  the  individual,  and  have 
no  right  to  look  to  the  city  for 
compensation."  Mollnow  v.  Raf- 
ter, 152  N.  T.  S.  110,  89  Misc. 
Eep.  495. 

61  Taylor  v.  Morgan,  43  Okl.  142, 
141  Pac.  679. 

City  marshal  who  fails  to  exer- 
cise ordinary  care  for  his  prison- 
ers renders  himself  and  his  bonds- 
men liable.  Nixa  v.  McMullin,  198 
Mo.  App.  1,  193  S.  W.  596. 

Action  on  bond  for  wrongful  ar- 
rest, where  facts  showed  that 
plaintiff  was  drunk  and  disorderly 
when  arrested;  the  of&cer  was  jus- 
tified in  making  the  arrest  with- 
out a  warrant,  and,  held  no  lia- 
bility. Waddle  v.  Wilson,  164  Ky. 
2^8,  175  S.  W.  382. 

Action  of  bond  of  policeman  who 
shot  plaintiff;  self  defense  pleaded. 
Porestal  v.  National  Surety  Co., 
168  Ky.  552,  182  S.  W.  614. 

Sureties  of  marshal  liable  where 


he  unlawfully  arrests  and  beats 
one  where  the  act  is  done^  in  his 
official  capacity  by  virtue  of  his 
office.  People  v.  Morgan,  188  111. 
App.  250. 

Action  for  alleged  wrongful 
killing  of  prisoner.  Haack  v. 
PoUei,  134  Minn.  78,  158  N.  W.  908. 

Liability  on  bond  of  city  mar- 
shal for  assault,  when  no  offense 
had  been  committed.  Biter  v. 
Neatherly  (Tex.  Civ.  App.),  157 
S.  W.  439. 

Policeman's  unlawful  arrest  of 
a  minor  believed  to  be  a  delin- 
quent child  creates  liability  on  his 
bond.  Weber  v.  Daust,  81  Wash. 
668,  143  Pac.  148. 

Liability  of  sureties  on  police 
constable's  bond  to  third  persons 
for  an  unlawful  assault  by  the  offi- 
cer. Cairo  v.  Sheehan,  173  111. 
App.   464. 

Under  law  authorizing  a  city 
marshal  to  appoint  policemen  for 
one  day,  etc.,  held  marshal  not 
liable  on  his  bond  for  wrongful 
act  of  a  one-day  policeman,  since 
the  statute  did  not  provide  that 
such  policeman  should  serve  under 
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§  2432.    Liability  of  municipality  for  torts  of  fire  depart- 
ment. 

A  municipality  cannot  be  held  liable  in  damages  either 
for  a  negligent  use  or  failure  to  use  its  fire  engines  and 
equipment.  It  is  not  liable  for  acts  of  omission  or  com- 
mission, misfeasance  or  nonfeasance  with  reference 
thereto.*'^ 


the  bond  of  the  marahal.  Common- 
wealth V.  Boles,  160  Ky.  775,  170 
S.  W.  170. 

52  Hawkins  v.  Springleld,  194 
Mo.  App.  151,  155,  186  8.  W.  576, 
citing  §  2432,  vol.  5,  ante,  and 
§  2695,  vol.  6,  ante.  Contra,  Fow- 
ler V.   Cleveland   (Ohio   1919),   126 


N.  E.  72,  79,  quoting  with  ap- 
proval from  §  2432,  vol.  5,  ante,  in 
dissenting  opinion — a  case  holding 
a  city  liable  for  injury  due  to  neg- 
ligence of  a  driver  of  a  fire  motor 
truck  in  returning  to  its  station. 
See  §  2643,  post;  §  2643,  vol.  6, 
ante. 
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PUBLIC  EDUCATION. 


§  2433.  Establishment  and  govern- 
ment of  public  schools. 

§  2434.  Status  of  boards  of  educa- 
tion and  school  districts. 
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board  of  education. 


§  2437.  Powers  of  boards  of  educa- 
tion. 

I  2439.  'Bemoval  of  commissioners 
— ^members  of  board. 

§  2440.  Superintendent. 

§  2443.  Bemoval  of  teacher. 

§  2444.  Compensation  of  teachers. 


§  2433.    Establishment  and  government  of  public  schools. 

The  common  or  free  school  system  of  education  in 
this  country  has  been  organized,  fostered  and  supported 
by  constitutional  provisions  and  legislative  enactments 
as  a  primary  and  distinct  function  of  the  state  and  held 
under  state  control.^ 

It  is  not  a  part  of  the  local  self-government  inherent 
in  the  town,  township  or  incorpprated  community,'  ex- 
cept insofar  as  the  legislature  may  choose  to  make  it 
such.* 


1  Louisville  v.  Board  of  Educa- 
tion, 154  Ky.  316,  157  S.  W.  379. 

District  of  Columbia.  District 
of  Columbia  v.  Tyrrell,  41  App. 
D.   C.   463,  472. 

In  Minnesota.  State  ex  rel.  v. 
St.  Paul,  128  Minn.  82,  150  N.  W. 
389,  391,  et  seq.  ^ 

Under  the  constitution  the  state 
has  absolute  control,  and  may  com- 
pel school  districts  to  be  provided 
for  "in  each  township  of  the 
state."  The  constitution  a  man- 
date to  the  legislature,  "prescrib- 
ing as  a  duty  the  exercise  of  this 
inherent       power."         Associated 


Schools,  etc.  V.  School  Dist.,  etc., 
122  Minn.  254,  142  N.  W.  325. 

The  object  of  the  constitution 
is  "to  insure  a  regular  method 
throughout  the  state,  whereby  all 
may  be  able  to  acquire  an  educa- 
tion which  will  fit  them  to  dis- 
charge intelligently  their  duties  as 
citizens  of  the  republic."  Board 
of  Education  v.  Moore,  17  Minn. 
412,  416. 

2  It  is  not  within  the  power  of 
a  city  "to  dissolve  or  alter  in  the 
essentials  of  its  creation  for  edu- 
cational purposes  the  corporafte 
body  known  as  the  board  of  edu- 
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The  general  policy  of  the  states  has  been  to  retain 
control  of  the  common  school  system,  to  be  admlaistered 
under  state  laws  by  local  agencies  organized  with  plenary 
powers  independent  of  local  government  with  which  by 
location  and  geographical  boundaries  the  free  schools 
are  necessarily  closely  associated  and  to  a  greater  or 
less  extent  authorized  to  cooperate.' 


cation,  or  to  relieve  the  city  of 
its  obligations  in  that  connection 
by  a  change  in  the  local  form  of 
government  for  the  city  through 
adoption  of  a  new  charter  under 
the  home  rule  law."  MacQueen 
V.  Port  Huron,  194  Mich.  328,  160 
N.  W.  627,  630. 

A  freeholder's  charter  framed 
and  adopted  pursuant  to  constitu- 
tional provisions,  being  a  law  of 
the  state,  and  having  the  same 
force  and  effect  as  a  law  directly 
enacted  by  the  legislature,  may 
provide  compensation  for  members 
of  the  local  board  of  education. 
And  this  is  true  notwithstanding 
the  legislature  has  provided  a  gen- 
eral system  of  laws  concerning  the 
creation  and  conduct  of  the  com- 
mon schools  of  the  state,  but  made 
no  provision  therein  for  compen- 
sation to  school  directors  or  trus- 
tees, and  in  no  way  limited  or 
denied  the  right  of  a  municipality 
to  make  such  provision.  Stern  v. 
Berkeley,  25  Cal.  App.  685,  145 
Pac.  167,  holding  further  that  gen- 
erally speaking  the  regulation  of 
the  matter  was  a  "state  affair," 
but  that  the  member  of  the  board 
was  a  municipal  officer,  and  there- 
fore the  compensation  to  be  paid 
ihim  by  the  city  out  of  the  city 
treasury  is  purely  a  "municipal 
affair. ' ' 

8  In  Midiigan   by   the    constitu- 


tion the  subject  of  common  school 
and  free  education  has  been  com- 
mitted to  the  legislature.  Attor- 
ney-General V.  Detroit  Board  of 
Education,  154  Mich.  584,  118  N. 
W.  606;  Attorney-General  v.  Board 
of  Education,  99  Mich.  404,  58  N. 
W.  33. 

"Fundamentally,  provision  for 
and  control  of  our  public  school 
system  is  a  state  matter,  delegated 
to  and  lodged  in  the  state  legis- 
lature by  the  constitution  in  a  sepa- 
rate article  entirely  distinct  from 
that  renting  to  local  government. ' ' 
MacQueen  v.  Port  Huron,  194 
Mich.  328,  160  N.  W.  627,  629. 

"Its  administration,  however, 
has  been  committed  in  its  details 
to  local  agencies  of  limited  terri- 
tory, designated  district  boards  or 
boards  of  education,  co-operating 
with,  and  more  or  less  closely  al- 
lied to,  municipal  corporations  for 
local  government  which  exist  in 
the  form  of  cities,  villages  and 
townships  covering  the  same  ter- 
ritory; but  the  matter  of  universal 
and  compulsory  education  and  the 
support  of  free  schools  to  that  end, 
has  been  held  apart  from  the  or- 
ganization and  maintenance  of  cit- 
ies and  villages  for  strictly  local 
government  and  municipal  conven- 
ience." Kuhn,  Attorney-General 
V.  Thompson,  168  Mich.  511,  134 
N.  W.  722,  725. 


8122 


MuNICIPAIi   COEPOBATIONS. 


[§  2433 


Under  a  bonstitutional  provision  committing  the  entire 
subject-matter  of  free  education  to  tite  legislature  it  is 
competent  for  the  legislature  to  require  something  more 
than  instruction  in  the  common  branches.  Thus  it  has 
been  held  in  Minnesota  that  instruction  to  boys  in  agri- 
culture and  to  girls  in  housekeeping  may  be  imposed, 
since  this  is  simply  a  question  of  legislative  policy  and 
not  of  legislative  power.* 

In  educational  affairs  the  legislature  may  exercise 
compulsory  authority.  It  may  compel  a  school  district 
to  provide  public  school  facilities,  and  if  it  fails  to  do 
so,  another  district  may  supply  them,  and  the  delinquent 
district  may  be  compelled  to  pay  tuition  therefor.* 

§  2434.    Status  of  boards  of  education  and  school  dis- 
tricts.^ 
Authorities  in  control  of  the  public  or  common  schools, 
under  whatever  name,  are  mere  auxiliaries  or  agencies 


4  Associated  Schools  v.  School 
Dist.,  122  Minn.  254,  142  N.  W. 
325. 

B  The  legislature  may  require  the 
performance  by  its  agents  of  such 
public  functions  "as  fall  within 
the  general  scope  and  objects  of 
municipal  organization. "  "  The 
state  has  power  to  require  of  its 
municipal  subdivisions  the  perform- 
ance of  duties  of  state  concern 
and  to  demand  that  they  raise 
money  by  taxation  and  disburse 
the  same  for  such  purpose."  As- 
sociated Schools,  etc.  V.  School 
District,  etc.,  122  Minn.  254,  142 
N.  W.  325. 

6  Kuh,  Attorney-General  v. 
Thompson,  168  MicTi.  511,  134  N. 
W.  722. 

Education  is  a  state  function 
and  boards  of  are  branches  of 
state  government.  Hirshfield  v. 
Cook,  175  N.  T.  S.  809. 


Board  as  part  of  state  educa- 
tional department,  and,  hence,  is 
not  subject  to  local  control. 
Hirshfield  v.  Cook,  177  N.  Y.  S. 
363. 

Municipal  charter  may  prescribe 
compensation  of  school  director, 
since  he  is  a  municipal  officer,  al- 
though the  school  system  may  be 
a  state  affair.  Stern  v.  Berkeley, 
25  Cal.  App.  685,  145  Pae.  167. 

Board  of  aldermen  of  New  Tork 
have  the  power,  not  the  board  of 
education,  to  fix  remuneration  of 
janitors.  Mahoney  v.  New  York 
Board  of  Education,  167  N.  Y.  S. 
222,  179  App.  Div.  782. 

Library,  free;  when  appointees 
and  employees  of  are  paid  by  city 
where  library  situated,  they  may 
be  classified  under  civil  service  law 
applicable  to  city.  Trustees  of 
Free  Library  v.  Civil  Service  Com., 
83  N.  J.  L.  196,  83  Atl.  980. 
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of  the  state  for  educational  purposes  only,  created  by 
the  state  as  a  means  of  exercising  its  political  powers 
in  an  orderly  and  systematic  manner^  and  as  such  are 
subject  to  the  unrestricted  control  and  direction  of  the 
legislature  in  matters  of  internal  government.'' 

These  school  authorities  are  given  power  to  acquire 
and  hold  property  for  educational  purposes,*  and  if  they 
have  been  created  bodies  politic  and  corporate  separate 
and  distinct  from  the  municipality  or  public  corporation 
in  the  area  in  which  they  exercise  their  functions,  they 
may  sue  and  be  sued.® 


Laws  authorize  cities  to  main- 
tain free  libraries  and  reading 
rooms,  upon  adoption  of  the  acts 
relating  thereto.  When  law  has 
been  accepted  and  the  library  has 
been  established,  the  action  can- 
not be  rescinded  thereafter.  State 
ex  rel.  v.  Bentley,  96  Kan.  344, 
150  Pac.  218. 

7  Associated  Schools,  etc.  v. 
School  District,  etc.,  122  Minn.  254, 
142  N.  W.  325. 

Board  of  education  in  city,  held 
agency  of  state  for  educational 
purposes  only,  although  having 
power  to  acquire  and  hold  prop- 
erty, to  sue  and  be  sued.  Daniels 
V.  Grand  Bapids  Board  of  Educa- 
tion,   (Mich.),   158   N.  W.   23. 

In  JMicliigaii'  school  boards  are 
given  large  plenary  powers  and 
control  of  school  matters  practi- 
cally independent  of  the  local  gov- 
ernment of  municipalities  in  which 
the  schools  are  situated.  Mac- 
Queen  V.  Port  Huron,  194  Mich. 
328,  160  N.  W.  627,  629. 

8  Daniels  v.  Grand  Eapids  Board 
of  Education,  191  Mich.  339,  158 
N.  W.  23. 

9  If  thT  board  of  education  is  a 


separate  and  distinct  corporation 
from  the  municipality  no  relation 
of  principal  and  agent  exists  be- 
tween the  two,  and  the  city  is  not 
liable  for  the  torts  of  the  board. 
Titusville  Iron  Co.  v.  New  York, 
207  N.  Y.  203,  208,  190  N.  E.  806, 
reversing  128  N.  Y.  S.  1147,  144 
App.  Div.  893. 

If  the  board  of  education  is  a 
distinct  corporation  the  city  may 
sue  it  for  special  assessments. 
Wichita  v.  Board  of  Education,  92 
Kan.  967,  142  Pac.  946. 

School  district,  held  body  cor- 
porate under  statute.  Burton  Ma- 
chinery Co.  V.  Euth,  194  Mo.  App. 
194,  196,  186  S.  W.  737.  ^ 

Under  a  law  providing  that  all 
control  of  property  acquired  for 
the  purposes  of  the  board  of  edu- 
cation vested  in  such  board  al- 
though title  is  in  the  city,  and 
that  suits  in  relation  to  such  prop- 
ery  shall  be  brought  in  the  name 
of  such  board,  and  giving  board 
power  to  lease  property  acquired 
for  the  purpose  of  furnishing 
school  accommodations,  suit  for 
breach    of    lease    and    damages    is 
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§  2436,    Election  of  members  of  board  of  education." 

§  2437.    Powers  of  boards  of  education. 

In  the  local  community  these  school  authorities  are 
supreme  in  all  matters  directly,  or  by  implication,  in- 
volving the  subject  of  education  committed  to  them,  but 
their  power  does  not  extend  to  matters  of  governmental 
police  regulations  of  the  territory  in  which  they  discharge 
their  duties.^^ 


against  board  and  not  the  city. 
Eodemann  v.  New  York,  147  N. 
T.  S.  199,  162  App.  Div.  150. 

Board  of  education  is  sometimes 
department  or  co-ordinate  branch 
of  municipal  government.  Taylor 
V.  Greensboro  (N.  C.  1918),  95  S. 
E.  771. 

PubUc  library  board  of  Chicago, 
held  under  the  statute,  a  part  of 
the  city  government,  relating  to 
liability  for  tort.  Johnson  v.  Chi- 
cago, 258  111.  494,  496,  101  N.  E. 
960,  affirming  174  111.  App.  414. 

Status  of  board  of  education  in 
St,  Paul,  Minnesota.  State  ex  rel. 
V.  St.  Paul,  128  Minn.  82,  150  N. 
W.  389,  391,  et  seq. 

Chicago  School  Board,  prior  to 
act  April  20,  1917,  was  not  a 
"body  politic  and  corporate,"  but 
simply  a  department  of  the  city 
government;  now  it  is  a  body  poli- 
tic and  corporate.  People  ex  rel. 
V.  Davis,  209  111.  App.  117,  128; 
Brenan  v.  People,  176  111.  620. 

District  of  Columbia.  Dist.  of 
Col.  V.  Tyrrell,  41  App.  D.  C.  463, 
472. 

10  One  member  elected  from  each 
city  ward.  Searcy  v.  State  (Okl.), 
167  Pac.  476. 

11 ' '  The  school  authorities  are  su- 
preme in  all  matters  directly,  or 
by  implication,  involving  the  sub- 


ject of  education,  but  with  the 
matter  of  governmental  police 
regulations,  having  to  do  solely 
with  the  maintenance  of  public 
order  and  peace,  the  health,  safety 
and  freedom  from  violence  of  the 
citizens  of  the  state  and  the  pro- 
tection of  property  from  destruc- 
tion by  violence,  the  school  au- 
thorities have  nothing  to  do.  And 
it  is  well  for  them  that  they  do 
not." 

"On  fhe  other  hand  the  law 
vests  such  authority  over  police 
matters  in  the  city.  (K.  S.  Mo. 
1909,  i  9764.)  And  such  author- 
ity is  given  without  restriction  or 
exception.  Within  that  sphere,  the 
city  has,  so  to  speak,  as  exclusive 
authority  as  'the  school  board  has 
within  the  sphere  of  educational 
matters.  Neither  can  interfere 
with  the  other  in  the  exercise  of 
the  respective  governmental  func- 
tions confided  to  each.  The  work 
of  education  and  everything  nec- 
essary or  impliedly  necessary  to 
the  carrying  on  of  the  work  is 
committed  to  the  school  board,  and 
the  city  has  no  right  to  interfere 
with  that  work  or  direct  how  it 
shall  be  done;  and  the  work  of 
maintaining  public  order,  estab- 
lishing and  enforcing  police  regu- 
lations which  preserve  the  health 
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These  authorities  have  full  control  over  schools  and 
school  property.  They  must  perform  the  obligations 
imposed  upon  them,  and  cannot  surrender  or  abdicate, 
in  whole  or  in  part,  any  of  the  powers  vested  in  them 
to  the  electors  of  the  community;  nor,  will  the  courts 
assume  to  exercise  any  of  such  powers.^^ 

In  the  more  important  urban  centers,  it  is  usual  to 
permit  or  require  the  establishment  and  maintenance  of 
high  schools  by  boards  of  education." 

Express  power  is  often  conferred  to  provide  instruc- 
tion in  matters  of  health  and  physical  development,  and 
such  power  has  been  held  as  authority  to  employ  an 
optometrist,  without  at  the  same  time  adopting  the  en- 
tire plan  of  health  supervision.^* 

The  power  of  appointing  and  removing  officers  and 
employees  of  the  board  is  to  be  ascertained  from  a  rea- 
sonable construction  of  the  local  laws.  If  for  example, 
the  superintendent  of  schools  is  to  be  regarded  as  a  mere 
employee,  as  distinguished  from  an  officer^  sometimes  he 
may  be  removed  by  the  board  at  its  pleasure.^® 

In  the  absence  of  legal  restriction  a  toard  being  a 
legal  entity,  irrespective  of  change  in  its  personnel,  may 
in  good  faith  contract  to  employ  a  superintendent  of 
schools  for  ser^dces  to  be  performed  beyond  the  terms 
of  the  members  of  the  board. ^* 

A  board  of  education  cannot  by  rule  restrict  employ- 
ment of  teachers  to  such  as  are  not  members  of  certain 

and    safety    of   persons    and   prop-  122    Pao.    523,    525,    quoting   with 

erty,  is  committed  to  the  city,  and  approval  from  §  382,  vol.  1,  ante, 
the   school  board  has  no  right   to  18  Discretionary  in  cities  of  the 

interfere  with  that  work,  nor  is  it  first   class.     Molacek  v.  White,  31 

or  its  employees  exempt  from  such  Okl.  693,  122  Pao.  523,  525. 
police  regulations."     Kansas  City  U Beard    v.   Webb    (Cal.    App.), 

V.    Fee,    174    Mo.    App.    501,    504,  169  Pao.  927. 

505,   160   S.   W.   537,  holding  that  16  Farley  v.  Board  of  Education 

a   fireman    in    charge    of    a   steam  (Okl.),  162  Pac.  797. 
boiler   of   the   school   was   subject  18  Farley  v.  Board  of  Education 

to  examination  and  licence  as  pro-  (Okl.),  162  Pac.  797. 
vided  by  an  ordinance  of  the  city.  See  §  1254,  ante. 

12  Molacek  v.  White,  31  Okl.  693, 


8126 


Municipal  Coepoeations. 


[§  2439 


organizations.    Such  rule  clearly  discriminates  between 
certain  classes  and  confers  special  privileges.^'' 

§  2439.    Removal  of  commissioners — ^members  of  board." 

§  2440.    Superintendent. 

A  superintendent  of  schools  who  is  not  an  officer  but 
a  mere  employee  may  be  removed  at  the  pleasure  of  the 
board,  if  the  law  does  not  forbid.^® 

§  2443.    Removal  of  teacher.^' 

§  2444.    Compensation  of  teachers.^^ 


17  People    V.    Chicago,    199    111. 
App.  356. 

ISMaueh  v.  Kuhs   (Mo.),  191  S. 
W.  425. 

Members  of  board  of  education, 
held  officers  of  the  city  as  to  re- 
moval under  Dallas,  Tex.,  Charter. 
Bonner  v.  Belsterling,  104  Tex.  432, 
138  S.  W.  571,  affirming  (Tex.  Civ. 
App.),  137  S.  W.  1154. 
/  Power  of  council  to  investigate 
the  board,  of  education  under  par- 
ticular charter.  Miller  v.  Tayntor, 
155  N.  Y.  8.  746,  170  App.  Div. 
126. 


Power  of  mayor  to  remove  mem- 
bers of  board  of  education.    lb. 

19  Parley  v.  Board  of  Education 
(Okl.),  162  Pac.   797. 

20  Grosjean  v.  San  Francisco 
Board  of  Education  (Cal.  App. 
1919),  181  Pac.  113. 

21  Whittaker  v.  Salem,  216  Mass. 
483,  104  N.  E.  359. 

"Eatable"  deduction  on  account 
of  absence.  Glucksman  v.  New 
York  Board  of  Education,  165  N. 
Y.  S.  351. 


CHAPTER  47. 

CHARITIES  AND  CORRECTION. 

§  2447.  Charities    defined — origin —  §  2450.  Duty  of  municipal  corpora- 
classification,  tions  to  support  paupers. 

§  2448.  Municipal     regulations     of  §  2462.  Juvenile  courts. 
charity. 

§  2447.    Charities  defined — origin — classification.^ 
§  2448.    Municipal  regulations  of  charity. 

Over  public  charities,  that  is,  those  supported  in  whole 
or  in  part  by  state  or  municipal  funds,  "manifestly  the 
power  of  regulation  and  control  is  great,  if  not  plenary. ' ' 
But  municipal  control  of  a  private  charitable  association, 
order,  or  organization  is  not  without  its  limitations.  The 
municipal  authorities  can  not  say  arbitrarily  what  per- 
son or  what  institution  may  or  may  not  engage  in  chari- 
table work  dependent  wholly  or  in  part  upon  voluntary 
contributions  from  the  public.  Such  would  result  in  the 
use  of  the  police  power  in  an  unreasonable  and  oppres- 
sive manner.  Thus  an  ordinance  creating  a  cha:^ties 
commission  and  conferring  upon  such  body  absolute  and 
arbitrary  power  in  granting  or  refusing  permits,  and  to 
forbid  any  person  from  soliciting  for  charity,  regardless 
of  his  personal  character,  worth  or  fitness,  is  unconsti- 
tutional and  void.'' 

§  2450.    Duty  of  municipal  corporation  to  support  pau- 
pers." 

1  "Private  charity,"  one  not  and  establishing  a  system  of  peji- 
supported  in  whole  or  in  part  by  sioning,  held  void.  State  Board  of 
state  or  municipal  funds.  Ex  parte  Control  v.  Buckstegge  (Ariz.),  158 
Dart,  172  Cal.  47,  155  Pae.  63,  65.  Pac.  837. 

2  Ex  parte  Dart,  172  Cal.  47,  155  Poor  laws.  Pryzbylowski  v. 
Pac.  63.  Detroit    Poor    Comrs.,    188    Mich. 

8  Statute    abolishing    almshouses      270,  154  N.  W.  117. 
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§  2462.    Juvenile  courts.* 

A  court  will  not  declare  unconstitutional  a  legislative 
act  creatiug  a  juvenile  court  if  there  is  any  reasonable 
theory  upon  which  the  act  can  be  constitutionally  up- 
held." 

In  contests  touching  the  custody  of  minors,  the  father 
is  entitled  to  the  custody  unless  it  is  made  manifest  that 
he  is  unfit  or  incompetent,  or  unless  for  some  special 
or  extraordinary  reason,  the  welfare  of  the  child  de- 
mands a  different  disposition,^ 

The  statute  relating  to  "negligent  and  delinquent  chil- 
dren" should  be  observed  in  proceedings  in  juvenile 
courts,  and  in  Missouri,  it  has  been  held  that  when  of 
a  nature  crimiual  the  information  should  be  based  upon 
such  statute,  and  the  trial  should  be  iu  accordance  with 
"the  practice  and  procedure  prescribed  by  law  for  the 
conducting  of  criminal  cases."' 

4  In    Kentucky     the    legislature  6  State  ex  rel.  v.  Kirby,  260  Mo. 

may    authorize    the    establishment  120,   127,   168   S.   W.   746,  approv- 

of      juvenile      courts.        Campbell  ing  Ex  parte  Loving,  178  Mo.  194, 

County  V.  Newport,   174:  Ky.   712,  77    S.   W.   508,   and   State   ex   rel.' 

193  S.  W.  1,  L.  E.  A.  1917D,  791;  v.  Wilder,  197  Mo.  1,  35,  94  S.  W. 

Commonwealth    v.    Tungblut,    159  495. 

Ky.  87,  166  S.  W.  808;  Cullins  v.  estate    ex    rel.    v.    Ellison,    271 

Williams,   156   Ky.   57,   160   S.   W.  Mo.  416,  427,  428,  196  S.  W.  1140, 

733;    Marlowe    v.    Commonwealth,  following  Ee  Scarritt,  76  Mo.  565, 

142  Ky.  106,  133  S.  W.  1137.  582,  and  Weir  v.  Marley,  99  Mo. 

Jurisdiction    of   juvenile    courts,  484,  494.                      , 

etc.     Weber    v.   Doust,    81    Wash.  7  State  ex  rel.  v.  Kirby,  260  Mo. 

668,  143  Pae.  148.  120,  128,  129,   168  S.  W.   746,  ap- 

Arresting  a  minor  as  a  suspected  proving  State   ex  rel.  v.  Tincher, 

delinquent     without     justification,  258  Mo.  1,  166  S.  W.  1028. 
renders  officers  liable  on  their  offi- 
cial  bonds.     Weber   v.   Doust,   81 
Wash.  668,  143  Pac.  148. 


CHAPTER  48. 


CLAIMS  AGAINST  MUNICIPAL  CORPORATIONS. 


i  2464. 
i  2465. 
i  2466. 
i  2467. 
i  2468. 


;  2469. 
i  2470. 


Valid    claims    against    mu-      §  2471. 

nicipalities.  §  2472. 

Conditions    precedent — ^pres-      §  2473. 

entation  of  claims. 
Same — ^notice    of   intention      §  2474. 

to  sue. 
Same — to  whom  claim  to  be      §  2475. 

presented. 
Same — time    within    which      §  2479. 

claims  must  be  presented 

— dela7.  §  2480. 

Same — statement   of   claim. 
Same — verification  of  claim. 


When  claims  bear  interest. 

Allowance  of  claims. 

Same — effect  of  allowance 
or  disallowance. 

Auditing  boards  and  of- 
ficers. 

Review  of  decisions  touch- 
ing claims. 

Power  to  compromise 
claims. 

Who  authorized  to  compro- 
mise. 


§  2464.    Valid  claims  against  municipalities.^ 

One  who  demands  payment  of  a  claim  against  a  mu- 
nicipality must  show  some  law  authorizing  it,  or  that  it 


1  Expenses  in  holding  a  special 
primary  election,  constitute  a  claim 
against  a  municipality,  under  a  law 
providing  that  "  all  expenses  in- 
curred by  such  board  of  election 
commissioners  shall  be  paid  by  the 
city."  Johnson  v.  Winnebago 
County,  256  111.  276,  100  N.  E.  186, 
affirming  168  111.  App.  293. 

In  a  particular  case  it  was  held 
that  the  expenses  of  police  com- 
missioners connected  with  a  hear- 
ing before  the  governor  at  the 
State  Capitol  wherein  they  were 
charged  with  official  misconduct 
were  not  valid  claims  against  the 
municipality  and  within  the  terms 
of  a  council  resolution  relating  to 
expenses.       "The     only     expenses 


provided  by  law  are  those  incurred 
in  the  performance  of  official  du- 
ties— not  those  incurred  by  the 
commissioners  in  defending  them- 
selves against  eharg'es  of  official 
misconduct;  and  the  vote  of  the 
city  council  has  reference  to  ex- 
penses incurred  by  the  city  in 
prosecuting  the  charges — not  those 
incurred  in  defending  against 
them."  Moreover,  a  New  York 
case  has  declared  that  "when  a 
citizen  accepts  a  public  office  he 
assumes  the  burden .  of  defending 
himself  against  unfounded  acquisi- 
tions at  his  own  expense,  and  that 
a  legislative  enactment  purporting 
to  authorize  a  city  or  town  to  de- 
fray such  expenses  is  illegal  and 
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arises  from  some  contract,  express  or  implied,  wHch  is 
sanctioned  by  law;  it  is  not  sufficient,  if  based  on  serv- 
ices rendered,  that  sucb  services  were  beneficial.'' 

§  2465.    Conditions  precedent — presentation  of  claims.' 

The  presentation  of  certain  kinds  of  claims  to  a  named ' 
municipal  officer,  board,  or  department,*  within  the  time 
designated,^  and  in  manner  and  form  prescribed,®  is  often 
made  a  condition  precedent  to  the  maintenance  of  an 
action  therefor.' 


void.  Chapman  v.  New  York,  168 
N.  Y.  80,  86,  61  N.  E.  108,  56  L. 
B.  A.  846,  85  Am.  St.  Eep.  661. 
But  the  court  said  it  was  unnec- 
essary to  go  that  far.  Gilbert  v. 
Berlin,  76  N.  H.  470,  84  Atl.  235. 

Liable  for  fees  of  stenographer 
for  service  to  mayor  and  certain 
alderman  at  meetings  pertaining  to 
municipal  affairs.  GrifEen  v.  Chi- 
cago Heights,  187  111.  App.  468. 

2 Michael  v.  Atoka  (Okl.  1919), 
18S  Pac.  96,  following  Wichita 
County  Comrs.  v.  Brett,  32  Okl. 
853,  124  Pac.  57. 

3  Submission  to  examination. 
In  claim  for  damages  for  the  death 
of  a  chUd,  law  required  claimant 
to  submit  to  examination  at  a  date 
to  be  fixed  by  the  city  comptrol- 
ler, held  failure  of  claimant  in  this 
respect  precluded  action  thereon. 
Tolchinsky  v.  Nevv  York,  149  N. 
Y.  S.  1016,  164  App.  Div.  636. 

Itemizing.  Vermeule  v.  Corn- 
ing, 174  N.  Y.  S.   220. 

4  Section  2467,  post. 
6  Section  2468,  post. 

6  Sections  2469,  2470,  post. 

7Dahl  V.  Salt  Lake  City,  45 
Utah   544,   147   Pac.   622. 

"This  court  has  frequently  held 
that  this  and  similar  statutes  are 
mandatory,   and   that   it   is   neces- 


sary to  file  a  claim  with  the  city, 
either  in  actions  ex  delicto  or  ex 
contractu,  before  an  action  can  be 
maintained  thereon."  Lenhart  v. 
Hoquiam,  86  Wash.  168,  149  Pac. 
650;  Benson  v.  Seattle,  78  Wash. 
541,  139  Pac.  501;  Eansom  v. 
South  Bend,  76  Wash.  396,  136 
Pac.  365;  Kincaid  v.  Seattle,  74 
Wash.  617,  134  Pae.  504,  135  Pac. 
820;  International  Contract  Co.  v. 
Seattle,  69  Wash.  390,  125  Pac. 
152;  74  Wash.  662,  134  Pac.  502; 
Collins  v.  Spokane,  64  Wash.  153, 
116  Pac.  663,  35  L.  E.  A.  (N.  S.) 
840;  Benson  v.  Hoquiam,  67  Wash. 
90,  121  Pac.  58;  Lindblom  v. 
Seattle,  86  Wash.  305;  150  Pac. 
422. 

Service  of  a  proper  verified 
statement  of  the  cause  of  action 
is  a  condition  precedent  to  the 
maintenance  thereof.  Eyan  v. 
Schenectady,  154  N.  Y.  S.  890,  91 
Misc.  Eep.  296. 

Claims  shall  be  itemized,  verified 
and  presented  to  the  council  for 
its  audit  and  that  no  action  shall 
be  begun  until  after  the  expira- 
tion of  a  named  time  from  its 
presentation.  Compliance  with 
this  requirement  is  a  condition 
precedent  to  the  maintenance  of 
an    action    on    the    claim,    and    it 
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Laws  so  requiring  are  uniformily  sustained  as  con- 
stitutional and  valid,*  and  must  be  observed,'  unless  the 
requirement  has  been  waived." 

Whether  the  presentation  of  a  given  claim  is  neces- 
sary as  a  condition  precedent  to  the  right  to  maintain 
the  action  must  be  determined  by  a  reasonable  construc- 
tion of  the  statutory  or  charter  provision  applicable.^^ 

Some  laws  cover  all  classes  of  action  against  the  mu- 
nicipal corporation,  but  personal  injury  claims  and  claims 


must  be  alleged  and  proved.  Ver- 
meule  v.  Corning,  166  N.  Y.  S. 
546,  following  Reining  v.  Buffalo, 
102  N.  T..308,  6  N.  E.  792. 

Notice  of  injury  sustained  as 
condition  precedent  to  sue  there- 
for. "This  statute  pertains  to  the 
remedy,  and  it  is  essential  to  the 
right  to  maintain  an  action  to 
prove  that  the  person  injured  or 
damaged  gave  notice  to  the  tovifn 
in  compliance  therewith."  Par- 
ker V.  Pittsfield,  88  Vt.  155,  92 
Atl.   24,   26. 

Failure  to  present  precludes  re- 
covery of  costs  only,  and  does  not 
bar  suit.  Idabel  v.  Harrison,  42 
Okl.  469,  141  Pac.  1110;  Sallisaw 
V.  Eitter,  42  Okl.  626,  142  Pae. 
391. 

A  particular  statute  requiring 
the  presentation  of  claims  was 
held  a  mere  statute  of  nouclaim, 
and  that  if  the  action  is  brought 
within  the  time  specified  it  is  a 
sufSeient  presentation  and  compli- 
ance v\dth  the  statute.  Athens  v. 
Miller,  190  Ala.  82,  66  So.  702, 
following  Anderson  v.  Birming- 
ham, 177  Ala.  302,  58  So.  256; 
Perrine  v.  Southern  Bitulithic  Co., 
190  Ala.  96,  66  So.  705. 

8  Haynes  v.  Seattle,  83  Wash.  51, 
145   Pae.    73;    Cole  v.   Seattle,   64 


Wash.  1,  116  Pac.  257,  34  L.  E. 
A.  (N.  S.)  1166,  Ann.  Gas:  1913A, 
344;  Collins  v.  Spokane,  64  Wash. 
153,  116  Pac.  663,  35  L.  E.  A.  (N. 
S.)   840. 

Such  laws  are  not  arbitrary  dis- 
crimination in  favor  of  cities  and 
towns,  etc.  Frasch  v.  New  XJlm, 
130  Minn.  41,  153  N.  W.  121,  L. 
E.  A.   1915B,  749. 

9  Wagner  v.  Seattle,  84  Wash. 
275,  146  Pac.  621. 

10  As  to  waiver.  Lindblom  v. 
Seattle,  86  Wash.  305,  150  Pac. 
422. 

Where  city  admits  it  cannot  pay 
a  warrant,  presentation  for  pay- 
ment is  not  required.  Alabama 
City  G.  &  A.  Ey.  Co.  v.  Gadsden, 
185  Ala.  263,  64  So.  91. 

11  Abbott  V.  Spokane,  75  Wash. 
602,  135  Pac.  483;  International 
Contract  Co.  v.  Seattle,  69  Wash. 
390,  125  Pac.  152. 

Law  did  not  require.  Common- 
wealth Water  Co.  v.  Castleton,  171 
N.  y.  S.  542;  Calabrease  v.  Chi- 
cago Heights,  189  111.  App.  534. 

Injunction  and  damages  as  an 
incident,  held  statutes  do  not  ap- 
ply to.  Wall  V.  Salt  Lake  City, 
50  Utah  593,  168  Pac.  766;  Bau- 
mann  v.  New  York,  167  N.  Y.  S. 
720,  180  App.  Div.  498. 
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for  damage  or  injury  fo  property  due  to  municipal  negli- 
gence are  more  frequently  inoluded.^^ 

And  under  some  laws  all  damage  claims  whether  sound- 
ing in  tort  or  contract  must  be  presented  in  the  manner 
and  within  the  time  required." 

Particular  kinds  or  classes  of  claims  are  not  always 
embraced  within  the  meaning  of  the  applicable  law,  as 
action  on  contracts ;  ^*  breach '  of  a  street  improvement 
contract ;  "  claim  for  balance  for  construction  of  a  water- 
works system ;  ^®  or  a  public  improvement  under  con- 
tract with  a  board  of  public  works ;  "  salary  of  an  officer, 
whether  de  jure  or  de  facto,  which  the  municipality  had 


12  Campbell  v.  Wichita  Union 
Terminal  Ey.  Co.,  101  Kan.  817, 
168  Pae.  833;  Puokett  &  Wear  v. 
Ft.  Worth  (Tex.  Civ.  App.),  180 
S.  W.  1115. 

Applies  to  damage  to  private 
property  due  to  municipal  negli- 
gence. Diamond  Iron  Works  v. 
Minneapolis,  129  Minn.  267,  152 
N.  W.  647,  distinguishing  Megins 
v.  Duluth,  97  Minn.  23,  106  N.  W. 
89,  which  construed  a  different 
statute,  and  commenting  on  other 
Minnesota  eases. 

Applies  to  claim  for  damages  for 
illegal  imprisonment  under  court 
sentence.  Marks  v.  Rome,  145  Ga. 
399,  89  S.  E.  324. 

Giving  of  notice  of  personal  in- 
juries, held  mandatory,  and  condi- 
tion precedent  to  right  to  bring 
suit.  McQuaid  v.  Warsaw,  201  111. 
App.   136. 

Damages  for  personal  injuries 
due  to  defeotivei,  street.  "The 
giving  of  the  statutory  notice  is  a 
condition  precedent  to  a  right  to 
recover."  Ft.  Wayne  v.  Bender, 
57  Ind.  App.  689,  105  N.  B.  949. 

Applies  to  actions  in  damages 
for  injury  t6  persons  or  property 


from  any  defect  in  the  condition 
of  any  bridge,  street,  alley  or  high- 
way, but  not  applicable  to  injury 
resulting  directly  from  the  neg- 
ligence of  the  agent  of  the  city 
in  failing  to  use  due  care  in  the 
manner  in  which  he  operated  the 
bridge.  The  court  has  no  dispo- 
sition to  extend  the  application  of 
the  statute  by  construction.  Mich- 
igan City  V.  Werner,  186  Ind.  149, 
114  N.  E.  636. 

iSWillett  V.  Seattle,  96  Wash. 
632,  165  Pac.  876;  International 
Contract  Co.  v.  Seattle,  74  Wash. 
662,  134  Pac.  502;  International 
Contract  Co.  v.  Seattle,  69  Wash. 
391,  125  Pac.  152. 

14  Bradley  v.  Union,  150  N.  Y. 
S.  107,  164  App.  Div.  565. 

15  Abbott  V.  Spokane,  75  Wash. 
602,  135  Pac.  483,  distinguishing 
International  Contract  Co.  v. 
Seattle,  69  Wash.  390,  125  Pac. 
152,  on  ground  of  different  char- 
ter provision. 

16 Forsyth  v..  CreUin,  210  Fed. 
835. 

17  Welles  V.  Portuguese- Ameri- 
can Bank,  211  Fed.  561  (C.  0.  A.), 
nehdaring  denied,  215  Fed.  81. 
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refused  to  pay ; "  damages  to  goods  due  to  municipal 
negligence,  under  a  law  relating  only  to  claims  for  per- 
sonal injuries  and  accounts ;  ^®  trespass  to  real  prop- 
erty ;  ^°  claim  arising  from  change  of  a  street  grade, 
since  it  is  neither  a  claim  sounding  in  tort  nor  a  con- 
tract claim.^^ 

The  phrase  "claim  for  damages,"  was  held  not  to 
include  claims  arising  ex  delicto,  and  especially  claims 
arising  from  injuries  occasioned  by  defects  in  a  street, 
where  the  law  expressly  declares  that  the  city  shall  not 
be  liable  for  claims  of  such  character.  To  present  such 
a  claim  to  the  city  council  which  it  is  prohibited  from 
paying  would  be  a  vain  and  useless  ceremony .^^ 

Under  laws  requiring  the  presentation  of  claims 
whether  sounding  in  tort  or  contract,  in  street  improve- 
ments the  rule  in  Washington  appears  to  be  that  where 
the  property  taken  or  damaged  is  contemplated  by  the 
plan  of  the  work,  and  is  a  necessary  incident  to  the  mak- 
ing of  the  public  improvement,  no  claim  is  necessary, 
because  strictly  speaking  the  property  owner's  action 
rests  neither  in  tort  nor  contract.  "In  other  words, 
where  the  taking  or  damaging  is  an  indispensable  and 
integral  part  of  the  improvement,  necessarily  antici- 
pated by  the  plan  and  intended  in  the  performance  of 

18  State  ex  rel.  v.  Kelly,  154  Wis.  Law  does  not  refer  to  damage 
482,  143  N.  W.  153.  claims;     e.    g.,    change    of    street 

19  Haley  &  Lang  Co.  v.  Huron,  grade.  Manson  v.  Chisholm  (Minn. 
36  S.  D.  6,  153  N.  W.  891.  1919),  170  N.  W.  924,  citing  §2465, 

20  Persons  v.  Valley  City,  26  N.  vol.  5,  ante. 

D.  342,   144  N.  W.  675.  22  Colby  v.  Portland,  89  Or.  566, 

21  Kincaid  v.  Seattle,  74  Wash.  174  Pac.  1159,  approving  Oaviness 
617,  134  Pac.  504,  135  Pac.  820;  v.  Vale,  86  Or.  554,  558,  169  Pac. 
Provident  Trust  Co.  v.  Spokane,  95,  97,  wherein  it  is  said:  "The 
75  Wash.  217,   134  Pac.  927.  authorities   upon   this    subject   are 

Cl^im  for  damages  and  action  conflicting,  and  vnll  be  found  col- 
on contract  distinguished,  also  an  lated  in  an  exhaustive  note  in 
action  arising  out  of  a  breach  of  Henry  v.  Lincoln,  93  Neb.  331, 
a  contract  distinguished,  also  an  140  N.  W.  664,  as  reported  in  50 
action  arising  out  of  a  breach  of  L.  B.  A.  (N.  S.)  173,  and  in  Mil- 
a  contract.  Williams  v.  Seattle,  fi  ler  v.  Mullan,  17  Idaho  28,  104 
Wstsh.  15,  138  Pac.  300.  Pac.  660,  19  Ann.  Cas.  1107. 
8  MCQi— 58 
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the  work,  no  claim  is  necessary,  because  the  property 
owner  is  only  recovering  the  compensation  which  he 
would  have  received  had  the  city  prior  to  making  the 
improvement  brought-  an  action  in  condemnation  for  the 
purpose  of  having  the  damages  for  the  taking  or  damag- 
ing determined. ' '  ^* 

But  a  claim  for  damages  for  flooding  resulting  from 
a  street  improvement  is  of  a  different  character,  since 
such  item  of  damages  was  neither  contemplated  by  the 
plan  of 'the  work,  nor  a  necessary  incident  in  making 
the  street  improvement.  "Such  damages  were  conse- 
quential or  resultant,  and  therefore  sound  in  tort,  for 
which  no  action  could  be  maintained  unless  a  clairia  there- 
for had  been  filed  as  required. ' '  ^* 

The  requirements  under  a  particular  law  was  held  not 
applicable  to  a  claim,  for  damages  due  to  the  negligence 
of  the  city  in  operating  its  waterworks  (a  permissive 
enterprise  which  the  city  may  engage  in,  or  refrain  from 
so  doing),  but  applicable  only  to  claims  against  the  mu- 
nicipality for  failure  to  discharge  a  duty  imposed  by 
statute,  or  arising  out  of  the  performance  of  its  gov- 
ernmental functions  or  corporate  duties.^^ 

Sometimes  such  laws  are  made  applicable  to  both  pro- 
prietary and  governmental  activities.^® 

§  2466.    Same — ^notice  of  intention  to  sue." 

ZSWillett   V.   Seattle,    96   Wash.  T.    S.    699,    101    Mise.    Bep.    622; 

632,    165    Pao.    876;    Jorjuson    v.  Halverson    v.   Williams,    38    S.   D. 

Seattle,    80    Wash.    126,    141    Pao.  176,  160  N.  W.  730;  Weinstein  v. 

334;  Kincaid  v.  Seattle,  74  Wash.  New  Tork,  141  N.  T.  S.  372,  156 

617,  134  Pao.  504.  App.   Div.   541;    Lautman  v.   New 

ZlWillett   V.   Seattle,    96   Wash.  York,  141  N.  T.  S.  1042,  157  App. 

632,  165  Pac.  876.  Div.  219. 

26  Henry  v.  Lincoln,  93  Neb.  331,  Claim  for  salary,  notice  as  con- 

140  N.   W.   664,   50   L.   R.   A.    (N.  dition  precedent  to  sue  need  not  be 

S.)   174,  reviewing  many  eases.  given.     San    Antonio    v.    Newman 

26Frasch     v.     New     TJIm,     130  (Tex.  Civ.  App.  1918),  201  S.  W. 

Minn.  41,  153  N.  W.  121,  L.  E.  A.  191. 

1915E,     749,     distinguishing     the  Demand    must    be    presented    to 

Nebraska  case  cited  in  last  note,  comptroller  30  days  prior  to  action, 

87Woentz  v.  New  York,  168  N.  and  notice  of  intention  to  sue,  etc, 
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§  2467.    Same — ^to  whom  claim  to  be  presented.^ 

Laws  require  notice  or  statement  of  the  nature  of  the 
claim  to  be  given  to  or  filed  with  a  specified  municipal 
officer  or  officers,  as  the  city,  town  or  village  clerk,''*  and 
sometimes  city  attorney,'"  selectmen,*^  city  or  town  coun- 
cil,'^ common  council,'^  or  governing  body.'* 

Service  on  the  wrong  officer  or  board,  it  has  been  held, 
is  not  notice  to  the  municipality.'^ 


held  not  applicable  to  equitable 
action  to  enjoin  operation  of  an 
elevated  railroad,  etc.  Flaxman  v. 
New  York,  162  N.  Y.  S.  161,  98 
Misc.  Eep.  88. 

Injunction  to  secure  the  abate- 
ment of  the  maintenance  of  a 
sewer  system  injurious  to  com- 
plainant's property,  and  damages 
incidental  thereto,  held  under  the 
particular  circumstances  could  pro- 
ceed without  the  presentation  of  a 
claim  or  notice  of  intention  to  sue. 
Murcott  V.  New  York,  168  N.  Y. 
S.  50,  181  App.  Div.  171. 

Notice  of  intention  to  commence 
the  action  to  be  served  upon  the 
corporation  counsel.  Ryan  v. 
Schenectady,  154  N.  Y.  S.  890,  91 
Misc.  Eep.  296.  ' 

If  it  is  clear  that  the  legisla- 
ture intended  to  establish  a  uni- 
form rule  which  should  apply  to 
all  municipalities  of  the  state,  thus 
avoiding  the  confusion  arising  out 
of  the  many  dissimilar  provisions 
contained  in  their  various  char- 
ters, a  general  statute  on  the  sub- 
ject will  supercede  a  charter  pro- 
vision thereon,  even  of  a  home 
rule  charter.  Johnson  v.  Duluth, 
133  Minn.  405,  158  N.  W.  616. 

Letters,  held  sufficient.  'Sweeney 
V.  New  York,  225  N.  Y.  271,  122 
N.  E.  243. 


2*  Powers  V.  Boulder,  54  Colo. 
558,  131  Pac.  395. 

29  Statement  in  writing  to  be 
filed  in  office  of  city  clerk;  suffi- 
ciency of  compliance.  Richmond 
V.  Marseilles,  190  111.  App.  227, 
232,  following  Donaldson  v.  Die- 
terich,  247  111.  522. 

riled  with  the  village  clerk. 
Murphy  v.  Ft.  Edwards,  213  N. 
Y.   397,   107  N.   E.   716. 

SO  With  city  clerk  and  city  at- 
torney, if  there  is  one.  McQuaid 
V.  Warsaw,  201  111.   App.   136. 

81  Parker  v.  Pittsfield,  88  Vt. 
155,  92  Atl.  24. 

82  Persons  v.  Valley  City,  26  N. 
D.  342,  144  N.  W.  675. 

Presented  to  city  or  town  coun- 
cil and  filed  with  the  city  or  town 
clerk.  Ransom  v.  South  Bend,  76 
Wash.  396,  136  Pac.  365. 

38  Ryan  v.  Schenectady,  154  N. 
Y.  S.  890,  91  Misc.  Rep.  296. 

To  mayor.  Hunt  v.  St.  Louis 
(Mo.  1919),  211  S.  W.  673. 

To  mayor  who  directed  the  at- 
tention of  the  council  to  it,  held 
sufficient.  Vermeule  v.  Corning, 
174  N.  Y.  S.  220. 

84  Johnson  v.  Duluth,  133  Minn. 
405,  158  N.  W.  616. 

85  Notice  served  on  board  of 
public  works  is  not  notice  to  the 
city.  Moran  v.  Salt  Lake  City 
(Utah  1918),  173  Pac.  702. 
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§  2468.    Same — ^time  within  which  claims  must  be  pre- 
sented— delay.** 

The  usual  provision  is  that  the  notice  or  claim,  or  a 
statement  1;hereof,  must  be  presented  to  or  filed  with  a 
named  municipal  officer  or  body  within  a  specified  time 
from  the  accrual  of  the  cause  of  action.  In  suits  for 
personal  injuries  the  cause  of  action  accrues  at  the  date 
of  the  injury.*''  * 

In  an  action  to  recover  damages  to  property  caused 
by  the  removal  of  its  lateral  support,  the  cause  of  actioh 
does  not  accrue  until  the  property  has  been  actually  in- 
vaded.'* 

In  New  York  the  maxim  that  the  law  does  not  seek 
to  compel  a  man  to  do  that  which  he  can  not  possibly 
perform  has  been  made  the  basis  for  the  principle  that 
physical  and  mental  inability  to  comply  with  a  legal 
provision  of  the  kind  under  consideration  excuses  the 
noncompliance.  In  that  state,  therefore,  it  is  held  that 
immature  infailoy  which  includes  the  age  of  five  years, 
is  as  a  matter  of  law,  a  condition  of  physical  and  mental 
inability  excusing  compliance  with  the  requirement  of 
filing  a  verified  written  statement  within  a  time  named. 
"It  is  reasonable  to  conclude  that  inability  is  attributable 

36  Thirty      days.        Eansom      v.  accrual  of  last  item.    Dahl  v.  Salt 

South    Bend,    76    Wash.    396,    136  Lake  City,  45  Utah  544,  147  Pac. 

Pac.  365.  622. 

Sixty    days.     Barkley   v.    High-  Within  two  years  from  the  date 

land  Park  (Mich.),  165  N.  W.  630;  of    accrual,    otherwise    the    claim 

MuJphy    V.    Ft.    Edwards,    213    N.  would   be   barred;   held  applicable 

Y.  397,  107  N.  B.  716.  to  a  claim  of  a  county  against  a 

Ninety    days.      Birmingham    v.  municipality.    Montgomery  County 

Edwards  (Ala.),  77  So.  841;  Ppw-  v.   Montgomery,   195   Ala.    197,   70 

ers  V.   Boulder,  54  Colo.   558,   131  So.  642. 

Pac.  395.  Waiver  of  time  of  presentation 

Within   three   months   after   the  of  claim  for  extra  work.    Atlantic 

happening  of   the   injury   or  dam-  City  v.  Warren  Bros.  Co.,  226  Fed. 

ages.     Eyan    v.    Schenectady,    154  372,  381,  141  C.   C.  A.  202. 

N.  Y.  S.   890,  91  Misc.   Eep.   296.  87  Murphy  v.   Ft.   Edwards,   213 

Within    four   months.     King   v.  N.  Y.  397,  107  N.  E.  716. 

Parsons,  95  Kan.  654,  149  Pac.  699.  88  Marks  v.  Seattle,  88'  Wash.  61, 

Within   one  year   after   date   of  152  Pac.  706. 
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to  a  first  period  of  infancy  and  ability  is  attributable  to 
a  final  period,  as  a  matter  of  law,  and  through,  a  period 
lying  between  those  two  the  question  of  ability  is  a  ques- 
tion of  fact. ' '  The  failure  of  the  parent  to  fiJe  the  state- 
ment for  the  infant  was  held  not  to  preclude  the  action.*' 
In  some  jurisdictions  it  seems  that  infants  are  not 
fully  excepted  from  the  operation  of  the  legal  require- 
ments,*" nor  does  other  incapacity  always  excuse  non- 
compliance.*^ 

§  2469.    Same— statement  of  claim.*^ 

In  claims  for  damages  for  injury  to  persons  or  prop- 
erty the  usual  requirement  is  that  the  notice  or  state- 
ment shall  contain  a  brief  general  description  of  the  time, 
place,  cause  and  general  nature  of  the  injury,**  and  often 


89  Murphy  v.  Ft.  Edwards,  213 
N.  Y.  397,  107  N.  E.  716,  affirm- 
ing 144  N.  T.  S.  451,  159  App. 
Div.  471;  143  N.  T.  S.  378,  158 
App.  Biv.   342. 

40  People  V.  Valparaiso,  178  Ind. 
673,  100  N.  E.  70;  Davidson  v. 
Muskegon,  111  Mieh.  454,  69  N. 
W.  670;  Hoffmann  v.  Milwaukee 
El.  E.  &  L.  Co.,  127  Wis.  76,  106 
N.  W.  808;  Morgan  v.  Des  Moines, 
60  Fed.  208,  8  C.  C.  A.  569. 

41Eeid  V.  Kansas  City,  195  Mo. 
App.  457,  464,  192  8.  W.  1047; 
Haynes  v.  Seattle,  83  Wash.  51,  145 
Pao.  73. 

Law  required  filing  within  30 
days  and  was  not  filed  for  73  days, 
held  barred  and  that  incapacity 
did  not  excuse.  Eansom  v.  South 
Bend,  76  Wash.  396,  136  Pae.  365. 

42  Beard  v.  Kansas  City,  96  Kan. 
102,  150  Pae.  540;  Powelson  v. 
Seattle,  87  Wash.  617,  152  Pao. 
329;  Richardson  v.  Seattle,  97 
Wash.  521,  166  Pae.  1131. 

See  §12718  to  2718d. 


48  Pt.  Wayne  v.  Bender,  57  Ind. 
App.  689,  105  N.  E.  949. 

Verified  statement  of  the  nature 
of  the  claim  and  of  the  time  and 
place  at  which  such  injury  is  al- 
leged to  have  been  received.  Mur- 
phy V.  Ft.  Edwards,  213  N.  Y. 
397,  107  N.  E.  716. 

Written  statement  "giving  the 
time  and  place  of  the  happening 
of  the  accident  or  injury  received 
and  the  circumstances  relating 
thereto."  Campbell  v.  Wichita 
Union  Terminal  Ey.  Co.,  101  Kan. 
817,  168  Pae.  833. 

Statement  containing  time,  place 
and  circumstances  of  the  injury, 
held  sufficient.  King  v.  Parsons, 
95  Kan.  654,  149  Pae.  699. 

Claim  for  damages  "must  accu- 
rately locate  and  describe  the  de- 
fect that  caused  the  injury,  accu- 
rately describe  the  injury  •  »  • 
contain  the  items  of  damages 
claimed."  Willett  v.  Seattle,  96 
Wash.  632,  165  Pae.  876. 

Under     a    law    providing    that 
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the  amount  of  compensation  or  other  relief  demanded,** 
and  sometimes  the  precise  residence  of  claimant  at  the 
date  of  the  filing  and  for  a  designated  period  prior 
thereto ;  "  and  occasionally  we  find  the  requirement  that 
the  names  and  addresses  of  claimant's  witness  shall  be 
set  out.*® 

The  requireiiient  that  the  claim  shall  be  itemized,  of 
course,  is  riot  applicable  to  a  claim  which  by  its  nature 
is  incapable  of  itemization;  but  where  the  basis  of  the 
computation  by  which  the  aggregate  amount  of  a  claim 
was  arrived  at  can  be  set  out,  it  must  be,  to  that  extent, 
made  specific,  and  not  left  as  a  mere  demand  for  so  much 
money.*'' 


damage  claims  shall  "contain  all 
items  of  damages  claimed,"  a 
claim  filed  cannot  be  amended  at 
the  trial  so  as  to  include  items 
of  damages  known  at  the  time  of 
the  filing  of  the  claim,  but  omitted 
therefrom.  Wagner  v.  Seattle,  84 
Wash.  275,  146  Pao.  621. 

Claim  to  be  in  writing,  verified 
by  claimant's  oath,  containing  a 
statement  of  place  of  residence  of 
the  claimant  by  street  and  num- 
ber, if  any,  otherwise  such  facts 
as  will  disclose  such  place  of  resi- 
dence with  reasonable  certainty, 
and  describing  the  time  when,  the 
particular  place  where,  and  the 
circumstances  under  which  the 
damages  or  injuries  were  sustained, 
the  cause  thereof,  and  so  far  as 
then  practicable,  the  nature  and 
extent  thereof.  Ryan  v.  Schenec- 
tady, 154  N.  Y.  S.  890,  91  Misc. 
Eep.  296. 

44  In  damage  suits  a  written'  no- 
tice, stating  the  time,  place  and 
circumstances  thereof,  and  the 
amount  of  compensation  or  other 
relief  demanded.  No  action  shall 
be   maintained  unless   such  notice 


has  been  given.  Johnson  v.  Du- 
luth,  133  Minn.  405,  158  N.  W. 
616.  I 

Claim  for  unliquidated  damages 
need  not  state  any  amount.  Com- 
ery  v.  White,  40  R.  I.  21,  99  Atl. 
756,  760. 

Amount  of  money  demanded 
need  not  be  stated.  Maryon  v. 
Atlanta  (Ga.  1919),  99  S.  E.  316. 

46  Wagner  v.  Seattle, ,  84  Wash. 
275,  146  Pac.  621;  Titus  v.  Monte- 
sano  (Wash.  1919),  181  Pac.  43. 

46  Names  and  addresses  of  claim- 
ant's  witnesses  required.  Held 
discretionary  with  trial  court  in 
the  interest  of  justice  to  permit 
witnesses  not  named  therein  to 
testify,  having  due  regard  to  the 
matter  of  surprise  and  opportunity 
of  the  city  to  rebut,  etc.  Pearll  v. 
Bay  City,  174  Mich.  643,  140  N. 
W.  938. 

47Verm^ule  v.  Corning,  166  N. 
T.  S.  546,  548.  ' 

In  a  claim  for  death  due  to  al- 
leged negligence  of  the  city,  etc., 
it  was  said:  "The  very  nature  of 
the  claim  in  this  case  would  pre- 
vent   any    itemization.     The    only 
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§  2470<    Same — verification  of  claim.*' 

§  2471.    When  claims  bear  interest.*' 

In  the  absence  of  legal  provision  therefor,  the  general 
rule  is  that  a  municipal  corporation  is  not  chargeable 


liability  claimed '  is  the  statutory 
one  for  wrongful  death;  the  dam- 
ages imposed  therefor  being  in  the 
nature  of  a  penalty — 'such  dam- 
ages as  the  jury  may  assess.'  The 
law  provides  no  mode,  when  the 
facts  are  known  of  ascertaining 
the  exact  amount  of  damages,  ex- 
cept by  the  verdict  of  the  jury." 
Athens  v.  Miller,  190  Ala.  82,  66 
So.  702,  704. 

Claim  for  unliquidated  damages 
need  not  state  any  amount.  Com 
ery  v.'  White,  40  K.  I.  21,  99  Atl, 
756,   760. 

4i  Vertification  of  claim  required 
"Wesley  v.  New  York,  154  N.  Y. 
S.  461;  Byan  v.  Schenectady,  154; 
N.  Y.  S.  890,  91  Misc.  Bep.  296 
Willett  v.  Seattle  (Wash),  165  Pac 
''876. 

Requirement  as  to  verification 
is  mandatory,  and  jurisdictional 
and  failure  precludes  allowance. 
Wilcox  V.  Forth,  154  Wis.  422,  143 
N.  W.  165;  Eeed  v.  Madison,  162 
Wis.  94,  155  N.  W.  954. 

The  filing  of  a  sworn  claim  for 
personal  injuries  within  the  time 
and  with  the  of&cer  named  is  a 
condition  precedent  to  the  right  to 
maintain  a  suit  therefor.  Birming- 
ham V.  Edwards  (Ala.),  77  So. 
841,  845. 

Claim  must  be  sworn  to,  of 
course,  before  one  authorized  to 
administer  paths,  as  a,  de  jure  or 
de  facto  ofllcer.  Birmingham  v. 
Edwards  (Ala.),  77  So.  841. 


Claims  for  salaries  and  amounts 
previously  fixed  and  determined 
by  law  are  excepted.  Eeed  v. 
Madison,  162  Wis.  94,  155  N.  W. 
954. 

Claim  of  an  infant  under  ten 
years  for  injuries  may  be  verified 
by  his  mother  as  his  next  friend 
where  the  minor  is  without  a 
guardian.  Huntsville  v.  Phillips, 
191  Ala.  524,  67  So.  664. 

Unverified  notice  may  be  filed 
within  the  time  named,  and  there- 
after a  verified  claim  may  be  filed 
Barkley  v.  Highland  Park  (Mich.) 
165  N.  W.  630,  distinguishing  Oris 
wold  V.  Ludington,  116  Mich.  401 
74  N.  W.  663. 

49  Southern  Pacific  Co  v.  Santa 
Cruz,  26  Cal.  App.  26,  145  Pac.  736. 

On  deferred  payments  to  a  con- 
tractor, under  contract  to  pay 
monthly.  Kyan  v.  New  York,  166 
N.  Y.  S.  575,  179  App.  Div.  181. 

Interest  denied  on  licettse  taxes 
paid  involuntarily.  Simmons  Hdw. 
Co.  V.  St.  Louis  (Mo.),  192  S.  W. 
394. 

Interest  on  deferred  payments 
of  paving  contractor  denied,  in  ab- 
sence of  a  contract  provision  there- 
for Wilcox  V.  Perth,  154  Wis. 
422,  143  N.  W.  165. 

Denying  interest  of  a  claim  for 
salary^  Lindsley  v.  Denver  (Colo.), 
172   Pac.   707. 

Interest  on  claim  for  salary, 
where  officer  was  wrongfully  dis- 
charged.      La     Chicotte     v.     New 
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with  interest  on  claims  against  it  without  express  agree- 
ment therefor,  the  only  exception  being  where  money  is 
wrongfully  obtained  and  illegally  withheld  by  it." 

"It  must  be  regarded  as  well  settled  that  a  claim, 
against  a  municipality,  although  liquidated  and  due  at 
a  definite  date,  does  not  draw  interest  until  demand  has 
been  made  for  its  payment,  unless  it  is  otherwise  agreed. 
This  rule  is  independent  of  any  statutory  require- 
ment. "  *^ 

§  2472.    Allowance  of  claims. 

Claims  must  be  allowed  in  the  manner  provided  by 
law.s2 

A  law  requiring  verification  of  claims  as  a  condition 
to  allowance  is  mandatory,  and  the  allowance  of  an  un- 
verified claim  is  without  jurisdiction.^' 

§  2473.    Same — effect  of  allowance  or  disallowance. 

"Ordinarily  the  action  of  boards  of  supervisors  and 
of  common  councils  in  auditing  accounts  and  demands 
are  deemed  final  and  conclusive  in  the  absence  of 
fraud.  "«* 

York,  151  N.  Y.  S.  566,  166  App.  Signing    of    claim.      Old    Forge 

Div.  279.  Borough   v.   Foley   Estate,   67    Pa. 

Interest    on    part    of   salary   un-  Super.  Ct.  125. 

collected      each      month      denied.  Approval   by   finance    committee 

Smith  V.  Board  of  Education,  208  and  allowance  by  city  council,  ren- 

N.  Y.  84,  101  N.  E.  791.  ders  city  liable  though  the  mayor 

BO  Merchants'     Loan     &     Trust  refused  to  sign  the  warrant.    Grif- 

Co.  V.  Chicago,  264  111.  76,  105  N.  fen    v.    Chicago    Heights.    187   111. 

E.  726,  729,  affirming  182  111.  App.  App.  468. 

298;     Mosiman    Plumbing    Co.    v.  53  Wilcox  v.  Porth,  154  Wis.  422, 

Pocahontas,  199  111.  App.  211,  218.  143  N.  W.  165;   Reed  v.  Madison. 

61  The  rule  applies  to  a  depart-  162  Wis.  94,  155  N.  W.  954. 
ment  of  the  municipality  as  the  84  People  ex  rel.  v.  Justice,  147 
board  of  education.  Smith  v.  N.  Y.  S. '257;  Weston  v.  Syracuse, 
Board  of  Education,  208  N.  Y.  84,  158  N.  Y.  287,  53  N.  E.  12,  43 
101  N.  E.  791,  134  N.  Y.  8.  1146,  L.  B.  A.  678,  70  Am.  St.  Eep.  472; 
150  App.  Div.  898.  Osterhoudt    v.    Rigney,    98    N.    Y. 

62  State    ex    rel.    v.    Darner,    95  222. 
Neb.  39,  144  N.  W.  1048. 
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Thus  the  allowance  of  a  statement  of  account  by  the 
legislative  body  showing  a  balance  due  for  which  a  war- 
rant was  duly  issued,  constitutes  a  complete  settlement 
as  an  account  stated,  and  in  the  absence  of  fraud,  can- 
not be  rescinded  by  the  municipality.^* 

"In  the  absence  of  fraud,  the  official  who  is  given  the 
power  to  allow  claims,  when  he  has  officially  passed  upon 
a  claim,  must  be  conclusively  presumed  to  have  had  at 
the  time  full  knowledge  of  all  the  facts  pertaining  thereto 
which  a  proper  investigation  would  then  have  disclosed." 
Hence  a  city,  it  has  been  held,  is  precluded  from  recover- 
ing an  overcharge  erroneously  allowed  by  the  auditor 
and  paid.*^ 

But  a  charter  provision  that  "no  money  shall  be  paid 
out  of  the  city  treasury  except  upon  warrant  signed  by 
the  mayor  for  bills  approved  by  the  board  of  finance," 
it  has  been  held,  does  not  prevent  the  creditors  of  the 
city  from  resorting  to  actions  against  it.*'' 

§  2474.    Auditing  boards  and  officers." 

A  requirement  as  to  auditing  claims  relates  to  de- 
mands of  money,  claims  capable  of  being  audited.  It 
has  no  reference  to  damage  claims,  e.  g.,  change  of  street 
grade."® 

§  2475.    Review  of  decisions  touching  claims.^" 

If  a  claim  is  not  presented  in  manner  and  form  as 
required,  as  a  claim  not  verified,  appeal  from  the  action 

65  Smith  V.  Anson  (Tex.  Civ.  legislative  body,  to  audit  claims 
App.),  160  S.  W.  114,  following  St.  for  detective  service  employed  by 
Louis  Gas  Co.  v.  St.  Louis,  84  Mo.  the  prosecuting  attorney.  Eoooa 
203.  V.  Boyle,  166  Cal.  94,  135  Pae.  34. 

66  Denver  v.  Eepublican  Pub.  Stipulation  as  to  postponing 
Co.,  60  Colo.  571,  155  Pac.  311.  time  of  examination  and  investiga- 

67  Burton  v.  Eutland,  87  Vt.  224,  tion  of  claim  by  city  officer.  Eapp 
8  Atl.  729.  v.   New  York,   162   N.   Y.   S.   300, 

68  When    auditing    of    claim    re-  176  App.  Div.  155. 

quired.     Smith   Contracting   Co.  v.  69  Manson    v.    Chisholm     (Minn. 

New  York,  131  N.  Y.  S.  479,  146  1919),     170     N.     W.     924,     citing 

App.  Div.   760.  §2465,  vol.  5,  ante. 

Auditor,    without     approval    by  80  Appeal  from  the  disallowance 
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of  the  council  disregarding  it  to  the  court  will  be  dis- 
missed.^^ 

Certiorari  will  lie  to  set  aside  an  illegal  approval  of 
a  bill  containing  fraudulent  items  and  where  the  bill 
was  not  verified,  as  required  by  law.*^ 

Where  a  board  decHned  to  authenticate  the  demand 
involved,  and  the  council  regarding  the  same  as  final 
refused  to  allow  the  claim,,  the  determination  of  the  board 
may  be  looked  upon  as'' final  and  that  the  liquidation  of 
the  matter  can  be  accomplished  only  by  suit.®' 

A  taxpayer  may  sue  to  recovery  in  behalf  of  the  city, 
money  wrongfully  paid  out  by  the  mayor  and  a  majority 
of  the  members  of  the  city  council  on  an  unverified  claim 
in  violation  of  the  charter.®* 

§  2479.    Power  to  compromise  claims.®* 

A  municipality  has  no  power  to  compromise  a  claim 
which  is  not  doubtful  for  less  than  the  full  amount  due.®* 


by  the  eity  eouneil  of  a  claim 
against  a  municipality,  allowed. 
American  Cement  Maeh.  Co.  v. 
Madison,  153  Wis.  444,  141  N.  W. 
246. 

Appeal,  time  for  taking.  Green 
Lake  County  v.  Eau"  Claire,  167 
Wis.  .304,  166  N.  W.  656. 

61  Hutchinson  v.  Oshkosh,  151 
Wis.  573,  139  N.  W.  446. 

ezWahl  V.  Atlantic  City  Board, 
etc.,  84  N.  J.  L.  68,  85  Atl.  1024. 

63Boomshield  v.  Bay  City,  192 
Mich.  488,  158  N.  W.  1043. 

61  Wilcox  V.  Forth,  154  Wis.  422, 
143  N.  W.  165. 

65  Re  Christy,  155  N.  Y.  S.  39, 
92  Misc.  Eep.  1. 

Express  power  granted,  and  ef- 
fected by  ordinance.  Oakland  v. 
Oakland  Water  Front  Co.,  162  Cal. 
675,  124  Pac.  251. 

Exists,  to  compromise  judgments 
against  municipality.     Port  Town- 


send  V.  First  National  Bank,  241 
Fed.  32,  154  C.  C.  A.  32. 

Where  a  city's  powers  is  de- 
fined and  limited  by  its  charter 
and  statutes,  it  cannot  substitute 
another  remedy  without  an  express 
grant  of  power  to  that  effect.  The 
rule  was  applied  in  denying  power 
of  a  city  to  compromise  a  claim 
of  a  city  workman  injured  under 
a  particular  city  charter  and  a 
workmen's  compensation  act.  State 
ex  rel.  v.  Carroll,  94  Wash.  531, 
162   Pac.   593. 

caaim  for  damages  resulting 
from  appropriating  real  property 
for  public  way  may  be  arbitrated 
by  virtue  of  the  California  statute. 
Cary  v.  Long  (Cal.  1919),  184  Pac. 
857. 

66 "  A  municipal  corporation 
holds  its  property  in  trust  for  pub- 
lic uses,  and  is  bound  to  adminis- 
ter it  faithfully,  honestly  and  just- 
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A.  settlement  for  less  than  the  amount  due  is  an  un- 
lawful diversion  of  public  money  to  private  use.®' 

As  a  municipality  has  no  inherent  or  implied  power  to 
exempt  from  taxation,®*  it  cannot  compromise  a  claim 
or  suit  for  taxes.®^ 


§  2480.    Who  authorized  to  compromise 


70 


ly.  Its  funds  can  be  used  only 
for  corporate  purposes.  They  can- 
not be  diverted  to  private  uses, 
nor  can  the  municipal  authorities 
or  the  electors  give  away  the 
money  or  property  of  the  munici- 
pality." People  V.  Parker,  231  111. 
478,  83  N.  E.  282,  followed  in  Peo- 
ple V.  Holton  (111.  1919),  122  N. 
E.  540,  543,  stating:  "The  deci- 
sion is  well  supported  by  author- 
ity and  appears  to  be  conclusive 
of  the  question  here  under  con- 
sideration." 

67  Ibid. 

68  Sections  2063,  2400,  ante. 

69  "  A  municipality  cannot  even 
compromise  a  tax  suit.  Louisville 
V.  LouisviUe  Ey.  Co.,  Ill  Ky.  1, 
63  S.  W.  14,  23  Ky.  Law  Eep. 
390,  98  Am.  St.  Eep.  387.  In  short, 
it  has  become  recognized  as  a  tru- 
ism that  what  a  municipality  has 
DO  power  to    do,   it   has   not   done 


merely  because  it  tried  to  do  it." 
Walker  v.  Eichmond,  173  Ky.  26, 
189  S.  W.  1122,  1125. 

Eoad  tax  collected  by  city,  one- 
half  of  which  belong  to  the  city, 
city's  claim  therefore  cannot  be 
compromised  as  by  accepting  pay- 
ment of  one  year  as  a  full  settle- 
ment of  all  preceding  years.  Al- 
bion v.  Boone  County,  94  Neb.  494, 
143  N.  W.  749. 

70  Mayor  and  city  council.  Port 
Townseud  v.  First  National  Bank, 
241  Ped.  32,  154  C.  C.  A.  32. 

Council  appropriated  sum  to  pay 
wages  of  policemen  who  had  been 
dismissed,  when  the  matter  of  le- 
gality of  dismissal  was  under  con- 
sideration, held  valid,  as  the  mat- 
ter constituted  the  settlement  and 
payment  of  a  doubtful  claim.  Do- 
verspike  v.  Magee,  51  Pa.  Super. 
Ct.  525. 


CHAPTEE  49. 

ACTIONS  BY  AND  AGAINST  MUNICIPAL  CORPORA- 
TIONS IN  GENERAL. 

I.    Genebal  Consideeation. 
II.    Pabticulab  Actions. 
III.    Cbiminal  Liabiutt. 

I.    OENEBAL  CONSISEBATION. 

§  2486.  MunicipaJ  corporation  may  §  2494.  Parties. 

sue  and  be  sued.  §  2495.  Pleadings. 

§  2488.  Liability    on    contracts.  §  2497.  Representation    by    counsel 
§  2489.  Limitation  of  actions.  — appearance. 

§  2490.  Conditions  precedent.  §  2498.  Defenses. 

§  2491.  Venue.  §  2499.  Judgment. 

§  2493.  Name     in     which      action  §  2500.  Enforcement    of   judgment. 

should  be  brought.  §  2501.  Costs. 

n.    PABTICtTLAB  ACTIGNS. 

§  2502.  Equitable     remedies  —  in-  §  2508.  Certiorari — ^nature   and   ob- 

junction  in  general.  ject  of  writ. 

§  2504.  Sam© — enforcement    of    or-  §  2509.  Same — ^when  appeal  or  writ 

dinance.  of  error  lies. 

§  2505.  Injunction     by     municipal  §  2511.  Same — to    review    acts    of 

corporation.  judicial  character. 

§  2507.  Eeeovery     of     involuntary  §  2516..  Prohibition. 

payments  made  to  munic-  §  2518.  Equitable    garnishment    of 

ipal  corporations.  municipal   corporation. 

ni.     CBIMINAL  LIABIIiirT. 

§  2519.  In  general.  §  2522.  Liability  for  defective  pub- 

lic ways. 

I.    GENEBAL  CONSIDEBATION. 

§  2486.    Municipal  corporation  may  sue  and  be  sued.^ 

"The  power  to  sue  is  one  of  the  incidental  rights  of 

1  Bloomshield   v.   Bay   City,    192      wealth  Water  Co.  v.  Castleton,  171 
Mich.  48,  158  N.  W.  1043;  Common-      N.    T.    S.    542;     Coleman    v.    La 
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a  corporation  whether  mentioned  in  the  charter  or  not."  ^ 
This  results  from  the  power  to  enter  into  contracts. 

"  Municipal  corporations  and 
'board  are  responsible  for  what 
their  agents  do  within  the  scope  of 
their  authority  in  their  contracts 
with  individuals  or  private  corpo- 
rations. If  this  were  not  true  the 
authority  of  municipal  and  other 
corporations  and  boards  to  con- 
tract, and  sue  and  be  sued  would 
amount  to  nothing."  Acme  Lum- 
ber Co.  V.  Board  of  Comrs.,  137 
La.  899,  69  So.  739,  742. 

"In  the  absence  of  a  statute 
making  them  liable  we  have  held 
that  an  action  will  not  lie  against 
a  municipal  corporation  or  local 
improvement  district  or  the  oflS- 
eers  thereof  because  such  corpora- 
tion and  their  officers  are  merely 
agents  of  the  state  for  governmen- 
tal purposes."  Jones  v.  Sewer 
Improvement  Dist.,  119  Ark.  166, 
177  S.  W.  888. 

z  Board  of  Park  Comrs.  v.-  Nash- 
ville, 134  Tenn.  612,  185  S.  W. 
694,  700,  applying  rule  to  a  board 
of  park  commissioners. 

Ejectment  against  municipality. 
Eussell  &  Johnson  v.  Oneonta 
(Ala.),  73  So.  986. 

Liable  in  damages  in  like  man- 
ner as  private  person  or  corpora- 
tion. Both  V.  St.  Joseph,  180  Mo. 
App.  381,  167  S.  W.  1155. 

Municipal  corporations  are  some- 
times exempt  from  giving  bond  in 
appeals,  etc.,  but  this  does  not 
exempt  them  from  conforming  to 
the  appeal  law  in  other  respects. 
McCarthy  v.  Chicago,  197  111.  App. 
564. 


Grande,  73  Or.  521,  144  Pac.  468; 
Dahl  v.  Salt  Lake  City,  45  Utah 
544,  147  Pae.  622;  State  ex  rel. 
V.  De  Mattos,  88  Ws^sh.  35,  152 
Pac.  721. 

Assumpsit  will  lie  against  a 
municipal  corporation  for  money 
had  and  received,  where  it  uses 
funds  derived  by  taxes  to  pay  war- 
rants for  ordinary  current  ex- 
penses; this  on  the  ground  of 
equity  and  good  conscience.  Har- 
rold  V.  East  St.  Louis,  197  111.  App. 
121,  131. 

Injunction  will  lie  by  property 
owners  to  prevent  a  city  from  en- 
croaching on  their  property  and 
taking  portions  thereof  in  making 
street  improvements,  and  to  estab- 
lish location  of  the  streets  and  al- 
leys involved.  Wright  v.  Joplin, 
190  Mo.  App.  390,  392,  177  S.  W. 
314,  holding  action  involves  title 
to  real  estate. 

In  its  private  capacity,  a  munic- 
ipal corporation  "may  sue  and  be 
sued,  and  is  governed  by  the  same 
laws  and  rules  and  subject  to  the 
same  regulations  and  limitations 
that  natural  persons  are,  except 
so  far  as  it  may  be  exempt  by 
express  enactment."  People  v. 
Chicago,  256  111.  558,  100  N.  E. 
194,  43  L.  E.  A.  (N.  S.)  954,  Ann. 
Cas.  1913B,  305. 

Wliere  the  board  of  education  Is 
a  public  corporation  distinct  from 
the  municipality  the  latter  may 
sue  the  former  to  recover  special 
assessments  against  school  prop- 
erty. Wichita  v.  Wichita  Board  of 
Education,  92  Kan.  967,  142  Pac. 
946. 
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A  municipality  may  sue  to  question  the  constitution- 
ality of  a  statute  changing  its  form  of  government.* 

§  2488.    Liability  on  contracts.^ 

§  2489.    Limitation  of  actions. 

Limitation  statutes  are  usually  made  applicable  to  ac- 
tions by  and  against  municipal  corporations.* 

Ordinarily,  all  the  consequences  of  notice,  laches  and 
lack  of  diligence  apply  to  a  municipal  corporation  with 
the  same  effect  that  those  matters  do  to  private  corpo- 
rations or  individuals.® 


3  "  It  would  be  an  absurdity  to 
hold  that  a  corporation  created  by 
the  legislature,  with  authority  to 
prosecute  and  defend  suit  in  the 
courts,  cannot  invoke  the  protec- 
tion afforded  by  the  constitution 
to  prevent  a  violation  of  the  rights 
granted  to  it."  Greta  v.  Bailey, 
141  La.  625,  75  So.  491,  overruling 
Carrolltou  v.  Board  of  Metropoli- 
tan Police,  21  La.  Ann.  447,  which 
held  that  a  municipal  eorporatifan 
could  not  question  the  constitu- 
tionality of  a  statute  transferring 
the  control  of  the  police  of  the 
city  to  a  board. 

4  Philadelphia  v.  "Welsbach  Street 
Lighting  Co.,  218  Fed.  721,  134 
C.  C.  A.  399;  Eapp  ^.  New  York, 
162  N.  T.  S.  300,  176  App.  Div. 
155;  Macon  v.  Fidelity  &  Deposit 
Co.,  194  Mo.  App.  677,  189  S.  "W. 
645. 

Liable  on  contract,  notwithstand- 
ing irregularity  in  method  of  ap- 
proval. Clarke  v.  Fall  Eiver,  219 
Mass.  580,  107  N.  E.  419. 

Liable  on  contract  within  its 
powers,  where  it  accepts  the  work 
and  material.  Wycoff  v.  Strong, 
26  Idaho  502,  144  Pac.  341. 

No  municipal  liability,  of  course, 
on  ultra  vires   acts  and  contracts. 


and  when  sued  thereon  the  munic- 
ipality is  _  not  estopped  from  so 
pleading.  Foxen  v.  Santa  Barbara, 
166  Cal.  77,  134  Pac.  1142. 

Failure  to  observe  requirements, 
as  to  letting,  etc.,  and  approval 
of  council,  in  event  of  emergency, 
to  protect  the  health  of  the  com- 
munity, e.  g.,  hiring  of  a  vessel 
as  a  quarantine  station,  does  not 
exempt  the  municipality  from  lia- 
bility thereon.  Detroit  v.  Grum- 
mond,  216  Fed.  (C.  C.  A.)  273,  279. 

Action  for  money  ha4  and  re-~ 
ceived  will  lie  against  a  municipal 
corporation.  Cleveland  National 
Bank  v.  Cleveland  Board  of  Edu- 
cation (Okl.  1919),  179  Pac.  464. 

B  Quackenbush  v.  Slayton,  120 
Minn.   373,  139   N.   W.   716. 

Law  applicable,  construction. 
Schultz  v.  St.  Paul,  124  Minn.  257, 
144  N.  W.  955;  Sales  v.  Hartford, 
161  Wis.  136,  154  N.  W.  853;  Bixby 
V.  Sioux  City  (la.),  164  N.  W.  641; 
New  Orleans  v.  Penn  Bridge  Co., 
241  Fed.  672,  154  C.  C.  A.  430; 
Dockery  v.  Hamlet,  162  N.  C.  118, 
78  S.  E.  13. 

Action  to  recover  delinquent 
taxes.  Leake  v.  Dallas  (Tex.  Civ. 
A-pp.)   472. 

6  Salt   Lake   City   v.   Salt   Lake 
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§  2490.    Conditions  precedent. 

Statutes  may  prescribe  conditions  upon  whicli  suits 
may  be  brought  and  maintained  against  municipalities.'' 

Frequently,  as  mentioned  elsewhere,*  laws  require  the 
presentations  of  certain  kinds  of  claims  in  manner  and 
form  prescribed,®  within  a  time  named,"  as  a  condition 
to  the  maintenance  of  action  thereon ;  ^^  and  often  notice 
of  intention  to  sue  is  expressly  specified  as  a  condition 
precedent.^^ 

This  requirement  under  some  laws  is  construed  to 
mean  that  the  petition  or  complaint  must  allege  the  pres- 
entation.^* 

However,  the  bringing  of  a  suit  is  regarded  under 
some  laws  as  a  sufficient  presentation  of  the  claim. ^* 


Inv.  Co.,  43  Utah  181,  134  Pac. 
603. 

The  delay  of  a  city  for  two  yeais 
to  institute  suit  to  recover  money 
paid  to  a  contractor  on  a  fraudu- 
lent improvement  contract,  where 
it  does  not  appear  that  the  delay 
has  in  any  way  operated  to  the 
disadvantage  of  the  defendant  was 
held  not  to  bar  the  claim,  as  such 
delay  does  not  amount  to  laches. 
Fond  du  Lac  v.  Barber  Asphalt 
Paving  Co.,  156  Wis.  471,  146  N. 
W.  509. 

TDahl  V.  Salt  Lake  City,  45 
Utah    544,    147   Pac.    622. 

8  Section  2465,  ante. 

9  Sections  2467,  2469,  2470,  ante. 
Birmingham   v.  Edwards    (Ala.), 

77  So.  841;  Haberson  v.  Williams, 
38  S.  D.  176,  160  N.  W.  730;  Len- 
hart  V.  Hoquiam,  86  Wash.  168, 
149  Pac.  650;  Willett  v.  Seattle, 
96  Wash.  632,  165  Pac.  876;  Hutch- 
inson V.  Oshkosh,  151  Wis.  573, 
139  N.  W.  446. 
Presentation     and    disallowance. 


Leggat  V.  Butte,  54  Mont.  137,  168 
Pac.  38. 

10  Section  2468,  ante. 

11  Must  allege  and  prove  pres- 
entation of  claim.  Stallings  v. 
Tampa  (Fla.  1920),  83  So.  625. 

Appropriate  averment  of  such 
compliance  is  an  indispensable  part 
of  the  statement  of  the  cause  of 
action.  Berry  v.  Helena  (Mont. 
1919),  182  Pac.  117,  118. 

12  Section  2466,  ante. 

13  Woods  V.  Lincoln  (Neb.  1920), 
177  N.  W.  792. 

"A  complainant  which  fails  to 
allege  that  the  claim  was  presented 
to  the  city  council  and  filed  with 
the  clerk  within  the  time  fixed  by 
the  charter  does  not  state  a  cause 
of  action."  Lindblom  v.  Seattle, 
86  Wash.  305,  150  Pac.  422;  Ben- 
son V.  Seattle,  78  Wash.  541,  139 
Pac.  501;  Ransom  v.  South  Bend, 
76  Wash.  396,  136  Pac.  365. 

14  Perrine  v.  Southern  Bitulithie 
Co.,  190  Ala.  96,  66  So.  705;  Athens 
V.  Miller,  190  Ala.  82,  66  So.  702. 


8148 


Municipal  Coepoeations. 


[§  2490 


Moreover,  under  some  laws,  failure  to  make  presen- 
tation is  a  matter  of  defense.^* 

A  charter  section  providing  that  no  suit  of  any  nature 
whatever  shall  be  instituted  or  maintained  against  the 
city  unless  the  plaintiff  therein  shall  aver  and  prove  that 
previous  to  the  filing  of  his  original  petition  he  applied 
to  the  city  council  for  redress,  satisfaction,  compensa- 
tion or  relief,  as  the  case  may  be,  and  that  the  same  was 
by  the  city  council  refused,  was  held  inapplicable  to  an 
injunction  suit  to  prevent  the  wrongful  diversion  of  pub- 
lic park  property  to  other  uses,  as  streets  and  sidewalks." 

§2491.    Venue." 

§  2493.    Name  in  which  action  should  be  brought." 

The  legislature  may  set  aside  the  general  rule  and 
provide  that  all  actions,  on  account  of  an  act  done  or 
omitted  by  a  municipal  department,,  shall  be  brought 


16,Keenan  v.  Mt.  Pleasant,  176 
Mich.   6^20,  142  N.  W.  1114. 

16  El  Paso  Union  Passenger 
Depot  Co.  V.  Look  (Tex.  Civ. 
App.),  201  S.  W.  714;  Joyce  v. 
Janesville,  132  Minn.  121,  155  N. 
W.  1067,  L.  R.  A.  1916D,  426  (sus- 
taining injunction  against  dis- 
charging sewage  and  filth  upon 
plaintiff's  land  in  the  absence  of 
notice  to  the  municipality). 

In  an  injunction  suit  and  dam- 
ages as  incidental  thereto,  presen- 
tation of  claim,  is  not  required,  as 
such  statutory  requirement  is  in- 
applicable in  such  case.  Wall  v. 
Salt  Lake  City,  50  Utah  593,  168 
Pae.  766;  Bauman  v.  New  York, 
167  N.  Y.  S.  720,  18  App.  Div. 
498. 

See  §  2465,  ante. 

17  Whigham  v.  Gulf  Refining  Co., 
20  Ga.  App.  427,  93  S.  B.  238. 

Action  against  city  only  in 
county  of  its  location.     Piercy  v. 


Johnson   City,   130   Tenn.   231,   169 
S.  W.  765  (considering  cases). 

In  actions  growing  out  of  ofS- 
cial  misconduct  of  municipal  offi- 
cers within  their  territory  against 
a  municipality,  statute  construed 
to  mean  that  suit  must  be  insti- 
tuted in  the  county  of  its  situs. 
Cecil  V.  High  Point,  165  N.  C.  431, 
81  S.  E.  616,  action  to  recover  dam- 
ages caused  by  reason  of  the  city 
sewerage  plant,  operated  in  the 
city  limits. 

In  the  absence  of  a  statute  on  the 
subject,  the  venue  of  a  suit  against 
a  municipality  extending  into  two 
counties  is  in  the  county  where 
its  officers  and  business  is  trans- 
acted. Arlington  v.  Calhoun,  148 
Qa.  132,  95  S.  E.  991  (reviewing 
decisions). 

iSMayfield  v.  College  Park,  19 
Ga.  App.  823.  92  S.  E.  289;  Car- 
penter v.  Wise,  155  N.  Y.  S.  996 
1000,  92  Misc.  Rep.  246. 
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against  that  department  and  that  no  such  action  shall 
be  brought  against  the  municipality  in  its  corporate 
name." 


§  2494.    Parties.*' 

In  actions  relating  to  the  collection  and  distribution 
of  public  taxes  laws  sometimes  authorize  state  revenue 


All  suits  by  and  against  the  city 
of  New  York  "shall  be  in  the  cor- 
porate name  of  'the  city  of  New 
York.'  "  Pounds  v.  Lee  Ave., 
Theatre  Co.,  147  N.  Y.  S.  815,  84 
Misc.  Eep.  623. 

It  is  sufficient  to  name  the  city 
against   which   suit   is   brought   as 

"the  city  of  (naming  it) 

without  adding  the  name  of  the 
state,  and  "a  municipal  corpora- 
tion," as  the  latter  words,  "are 
descriptive  only  and  unnecessary." 
Decatur  v.  Eady  (Ind.  App.),  105 
N.  E.  590. 

Filing  a  complaint  in  the  nature 
of  quo  warranto  by  the  state  on 
the  relation  of  named  persons 
against  a  corporation  eo  nominee 
is  not  an  admission  by  relators  of 
the  existence  of  the  corporation, 
where  the  defendant  is  described, 
not  as  a  corporation,  but  as  a 
pretended  corporation,  and  the  per- 
sons claiming  to  be  the  officers 
are  not  described  nor  impleaded 
as  such,  but  as  individuals  only. 
State  ex  rel.  v.  Port  of  Bayocean, 
65  Or.  506,  133  Pac.  85. 

Municipality  may  sue  on  the  re- 
lation of  a  specified  officer,  that  is, 
a  back  tax  assessor.  Purcell  v. 
Lexington  (Ky.  1919),  216  S.  "W. 
599. 

Unchartered  municipal  ooipora- 
tion  by  statute,  may  sue  in  its 
8  McQ.— 39 


own  name.  Daly  City  v.  Holbrook 
(Cal.  App.   1918),  178   Pac.  725. 

18  Henry  v.  Saratoga  Springs,  155 
N.  Y.  S.  942,  944,  171  App.  Div. 
827. 

Under  a  charter  requiring  the 
board  of  health  to  be  sued  in  and 
by  its  proper  name  (designating  it) 
and  not  in  or  by  the  name  of  the 
members  of  said  board  or  any  of 
them,  a  suit  against  such  board, 
should  be  brought  in  such  name. 
People  ex  rel.  v.  Emerson,  169  N. 
Y.  S.  297. 

20  Saunders  v.  Eainey,  141  Ga. 
77,  80  S.  E.  305;  Cole  v.  Durham, 
176  N.  C.  289,  97  S.  E.  33. 

When  a  municipality  is  not  a 
necessary  party  in  a  suit  to  enjoy 
the  obstruction  of  an  alley.  Bow- 
ers V.  Machir  (Tex.  Civ.  App.), 
758. 

Where  parties  necessary  are  not 
made  parties.  Ex  parte  Whaley, 
188  Ala.  381,  66  So.  145;  Birming- 
ham V.  MuUer  (Ala.),  73  So.  30. 

Additional  parties  under  a  stat- 
ute providing  that  when  a  con- 
troversey  cannot  be  determined 
without  the  presence  of  other  par- 
ties. Kaplan  v.  Omaha,  100  Neb. 
567,  160  N.  W.  960. 

Under  authority  to  bring  in  a 
new  party,  a  city  may  be  brought 
in  as  party  defendant  where  it  is 
necessary  to  a  complete  determina- 
tion  of   the  litigation.     Hunter  v. 
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agents  or  other  similar  state  officers  to  sue  counties  for 
the  use  of  municipalities.^^ 

In  an  action  of  three  rival  claimants  to  oust  three 
others  from  offices  as  aldermen,  the  municipality  is  not 
a  proper  party  plaintiff.^^ 

In  a  suit  by  a  taxpayer  to  restrain  the  enforcement 
of  an  ordinaace  to^  purchase  real  estate  all  parties  to 
the  contract  are  necessary  parties.** 

In  an  injunction  suit  to  restrain  an  election  law  from 
taking  effect  in  a  municipality  the  state  officers  whose 
duty  is  to  have  charge  of  such  election  are  the  proper 
parties  defendant.** 

In  an  action  against  a  municipality  due  to  negligence 
in  operating  an  electric  light  plant  it  is  not  necessary 
to  make  the  officers  agents  or  servants  in  charge  of  such 
plant  parties  defendant.** 

Where  it  is  sought  to  enjoin  a  municipality  from  enter- 


Clark    &    Henery    Const.    Co.,    69 
Or.   34,   137   Pac.   743. 

The  petition  of  a  citizen  to  be 
made  a  party  plaintiflf  to  a  suit  by 
a  city  for  an  infraction  of  its  rights 
as  a  corporate  entity  by  petition 
containing  all  the  causes  of  action 
and  seeking  all  the  relief  which 
the  citizen  alleged  or  sought, 
should  be  rejected.  Princeton  v. 
Princeton  El.  &  P.  Co.,  166  Ky. 
730,  179  S.  W.  1074. 

Under  the  charter  of  Greater 
New  Tork  providing  that  all  suits 
by  or  against  the  city  of  New 
York  shall  be  in  the  corporate 
name  of  ' '  the  city  of  New  York, ' ' 
a  suit  to  remove  an  encroachment 
cannot  be  instituted  by  a  borough 
president.  Pounds  v.  Lee  Ave. 
Theater  Co.,  147  N.  Y.  S.  815, 
84  Misc.  Eep.  623. 

In  partition  "  if  a  municipal  cor- 
poration is  made  a  party  defend- 
ant,  except  in  a  case  where  it  is 


the  purpose  of  the  defendant  in 
good  faith  to  ascertain  the  amount 
of  a  lien  or  interest  which  cannot 
be  determined  by  a  mere  computa- 
tion or  to  litigate  a  bona  fide  claim 
that  such  lien  or  interest  is  invalid, 
the  court  should  by  its  judgment 
and  in  its  award  of  costs  in  the 
action  take  into  consideration  the 
fact  that  such  municipality  was 
not  a  necessary  party  to  the  ac- 
tion." Delcambre  v.  Delcambre, 
210  N.  Y.  460,  104  N.  E.  950, 
952. 

21  Eobertson   v.   Monroe   County, 
118  Miss.  520,  541,  79  So.  187. 

22  Summer     v.     Henderson,     116 
Misa.   64,  76  So.  829. 

23  Dunham  v.  Slidell,  133  La.  212, 
62  So.  635. 

24  Gretna  v.  Bailey,  141  La.  625, 
75  So.  491. 

2B  Athens  v.  Miller,  190  Ala    82 
66  So.   702.  "       ' 
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ing  into  a  contract,  the  members  of  the  council  who 
adopted  the  resolution  authorizing  the  contract,  should 
not  be  made  parties  defendant,  because  their  action, 
whether  right  or  wrong,  is  completed,  and  an  injunction 
against  them  would  avail  nothing.^^ 

In  an  action  to  enforce  claims  of  materialmen  against 
a  fund  held  by,  the  city  the  proper  procedure  is  for  one 
of  the  materialmen  to  bring  a  bill  in  behalf  of  himself 
and  aU  the  others,  and  not  for  him  to  bring  a  bill  in  his 
own  behalf  making  the  other  materialmen  parties  de- 
fendant." I 

In  an  action  to  annul  an  order  of  the  legislative  body 
declaring  that  by  a  certain  referendum  election  an  ordi- 
nance previously  sought  to  be  passed  by  the  legislative 
body  had  been  rejected  by  the  electors  of  the  munici- 
pality, a  railroad  company  interested  in  the  suit,  as  it 
related  to  its  franchise,  is  not  a  necessary  party,  since 
a  decree  or  judgment  could  not  in  any  way  conclude  its 
rights.^* 

In  a  suit  by  a  city  on  the  official  bond  of  its  comptroller 
who  embezzled  bonds  deposited  with  him  by  contractors 
to  guarantee  work  done  and  materials  furnished  by  them 
in  doing  public  work,  the  contractors  may  be  joined  as 
plaintiffs  with  the  city.*' 

Statutes  provide  that  in  damsLge  suits  against  a  city 
for  an  act  or  acts  arising  out  of  the  negligence  of  another, 
such  other  person  or  corporation  upon  notice  to  plain- 
tiff, must  be  made  a  party  with  the  city.'" 

Thus  in  suits  for  wrongs  or  injuries  for  which  munici- 
palities are  only  liable  for  culpable  neglect  to  remedy 

26  Gibbs  V.  Luther,  143  N.  Y.  S.  Action  for  negligently  maintain- 
90,  81  Misc.  Eep.  611.  ing   a   bill   board    on   a   sidewalk. 

27  Hunter  v.  Boston,  218  Mass.  Erector  of,  is  a  party.  If  city 
535,  106   N.  B.   145,   147.  goes  to  trial  without  objection  be- 

88  Keed  v.  Wing,  168  Cal.  706,  144  cause    such   person   is   not  made   a 

Pae.  964.  party,  held  waived.     Vandevere  v. 

29  National  Surety  Co.  v.  Louis-  Kansas  City,  187  Mo.  App.  297,  173 
ville,  165  Ky.  38,  176  S.  W.  364.  S.    W.    696. 

30  Hutchinson  v.  Mullins,  189  Mo. 
App.  438,  176  S.  W.  1083. 
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a  condition  negligently  created  or  made  or  allowed  to 
exist  by  a  person  or  corporation  not  related  in  service 
to  the  municipality — a  stranger  to  the  municipal  service 
or  function — such  person  or  corporation  shall  be  joined 
as  a  defendant.'^ 

So  in  actions  against  a  municipality  for  injuries  re- 
sulting from  defective  public  ways  due  to  the  negligence 
of  contractors,  statutes  provide  that  such  contractors 
should  be  made  parties,  but  in  the  absence  of  evidence 
tending  to  show  that  the  act  of  a  contractor  caused  the 
defect  he  need  not  be  made  a  party.'^ 

•  In  an  action  for  damages  against  a  municipality  for 
suffering  a  nuisance  due  to  a  railroad  company  erecting 
an  embankment,  it  is  not  necessary  to  make  the  railroad 
company  a  party.*' 

§  2495.    Pleadings." 

Where  specified  conditions  precedent  are  required,  as 
the  presentation  and  disallowance  of  a  claim  sued  on 
such  presentation  and  disallowance  must  appear  on  the 
face  of  the  petition.'® 

And  where  notice  as  a  condition  to  sue  is  prescribed 
the  petition  or  complaint  must  show  affirmatively  that 
the  notice  required  by  law  was  served  upon  the  munic- 
ipal corporation  within  the  time  named.'* 

31  Birmingham  v.  Carle,  191  Ala.  Petition  of  a  city  to  recover  an 
53Sf,  68  So.  22,  L.  E.  A.  1915F,  alleged  overcharge  for  publishing 
797;  Birmingham  v.  Muller  (Ala.),  city  notices  paid  by  the  city.  Den- 
73  So.  30;  Benton  v.  Montgomery  ver  v.  Republican  Pub.  Co.,  60 
(Ala.),    75   So.   473.  Colo.  571,  155  Pac.  311. 

32  Brown  v.  St.  Joseph,  184  Mo.  Declaration  in  trespass  for  tear- 
App.  667,  171  S.  W.  935.  ing    down    building    by   virtue    of 

33  Both  v.  St.  Joseph,  180  Mo.  ordinance  authorizing  tearing  down 
App.  381,  167  S.  W.  1155.  dangerous  buildings.     Goldstein  v. 

34  Averment  as  to  class  of  city.  Chicago,  172  111.  App.  415. 
Lenhart  v.  Hoquiam,  86  Wash.  168,  36  Leggat  v.  Butte,  54  Mont.  137, 
149  Pac.  650.  168  Pac.  38;  Lenhart  v.  Hoquiam, 

Plea  of  another  action  pending.      86  Wash.  168,  149  Pac.  650. 
Murray    v.    Butte,    51    Mont.    258,  36  Edmunds  v.  Chicago,   203   111. 

151  Pac.  1051.  App.  327;  Stallings  v.  Tampa  (Fla. 


§2495]  Actions:  Pleadings.  8153 

However,  whether  the  requirement  as  to  presentation 
of  claim  or  the  service  of  notice  should  be  pleaded  by 
the  plaintiff,  or  whether  failure  in  this  respect  is  a  matter 
of  defense,  depends  upon  the  proper  construction  of  the 
law  applicable.'' 

Thus  where  the  law 'does  not  provide  that  omission 
to  present  any  claim  shall  be  a  bar  to  an  action  against 
the  municipality  therefor,  but  merely  prescribes  that  it 
shall  be  "a  sufficient  defense  in  any  court,"  the  plaintiff 
need  not  allege  and  prove  presentation.** 

Other  restrictions  or  conditions  to  the  maintenance  of 
actions  against  municipalities  are  often  exacted,  as  the 
allegation,  in  a  suit  on  a  claim  that  the  city  or  town  has 
"not  settled  or  adjusted  or  offered  to  settle  or  adjust 
the  said  claim. "  " 

And  in  actions  involving  debts,  under  many  laws  the 
averment  is  necessary  that  the  municipality  had  the  au- 
thority to  incur  such  indebtedness,  e.  g.,  in  a  suit  against 
a  city  to  enforce  specific  performance  of  a  contract  to 
purchase  a  waterworks  system.*" 

Sometimes  it  is  necessary  to  aver  that  the  debt  was 
contracted  either  by  ordinance  or  resolution  of  the  leg- 
islative body,  as  required  by  law,  and  that  at  the  time 
of  the  contract  provision  was  made  for  the  collection 
of  a  sufficient  sum  to  pay  the  annual  interest  thereon 
and  the  principal  when  due.  However,  in  a  suit  against 
a  municipality  to  recover  damages  for  conversion  of 
certain  property  delivered  to  it  under  a  contract  of  sale, 
it  is  held  that  such  allegation  is  not  essential,  since  the 
action  is  not  to  collect  a  debt." 

Under  particular  laws  it  is  necessary  to  allege  facts 
showing  the  contract  sued  on  was  within  the  scope  of 

1920),  83  So.  625;  Berry  v.  Helena  39  Sweeting  v.  Staten  Island  Mid- 

(Mont.  1919),  182  Pae.  117;  Woods  land   Ey.   Co.,    162   N.   T.   S.   961, 

V.  Lincoln  (Neb.  1920),  177  N.  W.  176  App.  Div.  494. 

792.  40  Ashland    Wlaterworks    Co.    v. 

37Gellenbeck  v.  Mobridge,  40  S.  Ashland,  230  Fed.   254. 

D.  157,  166  N.  W.  631.  «  Teague    v.   Fabric   Fire    Hose 

38Keenan   v.   Mt.   Pleasant,   176  Co.    (Tex.   Civ.   App.),   177  S.   W. 

Mich.  620,  142  N.  W.  1114.  160. 
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the  powers  of  the  mnnicipal  corporation,  was  expressly 
authorized  by  law,  was  made  upon  a  consideration  wholly 
to  be  performed  in  the  future,  and  was  evidenced  by  a 
writing  dated  when  made  and  signed  by  duly  authorized 
parties.  But  whether  such  restrictions  should  be  set 
out  in  the  petition  or  whether  they  are  matters  of  de- 
fense is  to  be  determined  by  the  intent  of  the  applicable 
law.  Thus  in  a  suit  by  a  municipal  corporation  against 
a  bank  on  a  certified  check,  such  averments,  it  has  been 
held,  are  not  required.** 

In  actions  for  damages  against  the  municipality  due 
to  a  defective  public  way,  of  course,  the  necessary  ele- 
ments to  constitute  a  cause  of  action,  or  defenses  avail- 
able must  be  pleaded  in  accordance  with  the  established 
rules  in  the  particular  jurisdiction.  Charges  of  negli- 
gence against  a  municipal  corporation  and  its  officers, 
agents  and  servants,  are  to  be  made  in  like  manner  as 
charges  of  disregard  of  legal  obligation  against  indi- 
viduals and  private  corporations.  However,  in  pleading 
negligence  against  a  municipality,  knowledge  of  the  de- 
fect, whether  actual  or  constructive,  on  its  part,  should 
be  kept  in  view,  since  such  knowledge  is  essential  to 
establish  municipal  liability." 

42  The  court  reasoned  that  here  taction  of  municipal  corporations 
action  is  based  upon  a  certified  against  their  own  obligations,  and 
check  which  under  the  negotiable  not  for  the  protection  of  those 
instruments  act,  is  equivalent  to  who  become  obligated  to  such  city, 
an  accepted  inland  bill  of  exchange  Weston  v.  Bank  of  Greene  County 
and  makes  the  acceptor,  the  de-  (Mo.  App.),  192  S.  W.  126,  127, 
fendant  bank,  the  principal  if  not  quoting  with  approval  part  of 
the  sole  debtor.  This  check,  there-  §  1276,  p.  2775,  vol.  3,  ante, 
fore,  imports  a  prima  facie  con-  43  Clancy  v.  Joplin  (Mo.  App.), 
sideratior.  in  plaintiff's  favor,  and  181  S.  W.  120.  See  §2724,  post, 
the  defendant  is  primarily  and  not  Petition  for  injuries  due  to  de- 
secondarily  liable  thereon.  The  fective  street  need  not  allege  that 
city  may  have  rightfully  come  into  the  street  was  a  public  thorough- 
possession  of  the  check  in  a  manner  fare  within  the  municipal  area 
in  no  way  involving  a  contract  sub-  which  it  was  the  duty  of  the  city 
jeet  to  the  restrictions  imposed  by  to  maintain  safely,  etc.  Bickel 
the  statute.  The  provisions  of  the  Asphalt  Pav.  Co.  v.  Yaeger,  176 
statute  are  intended  for   the  pro-  Ky.  712,  197  S.  W.  417. 
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The  general  rule  as  to  the  required  allegations  has 
been  stated  clearly  in  a  late  Florida  case :  "In  an  action 
against  a  municipal  corporation  for  negligent  injuries, 
the  gist  of  the  action  is  the  negligence  for  which  the 
corporation  is  liable;  and  it  is  essential  to  allege  in  the 
declaration  ultimate  facts  showing  the  relation  out  of 


Allegation  that  city  was  oou- 
struotively  charged  with  knowl- 
edge of  defect.  Brown  v.  Milledge- 
ville,  20  Ga.  App.  392,  93  S.  E.  25. 

Where  notice  to  the  city  or  pre- 
sentation of  the  claim  is  made  a 
condition  precedent  to  the  institu- 
tion of  the  suit,  such  facts  must 
be  alleged  sufElcieutly.  Indianapo- 
lis V.  Slider,  56  Ind.  App.  230,  105 
N.  E.  56;  Hall  v.  Spokane,  79  Wash. 
303,  140  Pae.  348. 

Place  of  injury,  held  not  element 
of  cause  of  action.  Carlin  v.  Chi- 
cago, 262  111.  564,  104  N.  E.  905, 
reversing   177   111.   App.    89. 

Injury  due  to  ice  and  snow. 
Griffin  v.  Marion,  163  la.  435,  144 
N.  W.  1011;  CowgUl  V.  St.  Joseph, 
180  Mo.  App.  827,  167  S.  W.  1157. 

Injury  due  to  temporary  side- 
walk in  repairing.  Brentlinger  v. 
LouisvUle  Ey.  Co.,  156  Ky.  685, 
161  S.  W.  1107. 

Variance.  Price  v.  Maryville, 
174  Mo.  App.  698,  161  S.  W.  295; 
Lynch  v.  Winton  Borough,  54  Pa. 
Super.   Ct.   93. 

Allegation  where  defect  was  a 
hole  in  the  street.  Indianapolis  v. 
Stokes,  182  Ind.  31,  105  N.  B. 
477;  East  Chicago  v.  Gilbert,  59 
Ind.  App.  613,  108  N.  E.  29. 

Action  for  damages  for  personal 
injury  due  to  piece  of  sewer  pipe 
left  on  a  sidewalk  due  to  the 
negligence  of  another.  Hutchinson 
V.  Mullins,  189  Mo.  App.  43,  176 
S.  W.  1083. 


If  the  injury  resulted  to  the 
pedestrian  suing  by  a  defective 
board  in  a  sidewalk  over  a  coal 
hole  giving  way,  an  allegation  that 
"the  covering  of  said  hole  had  be- 
come decayed  and  loose,"  is  broad 
enough  to  admit  proof  of  either 
one  of  the  defective  conditions 
alleged.  Bond  v.  Sedalia  (Mo. 
App.),  194  S.  W.  740. 

In  an  action  against  a  munici- 
pality due  to  negligence  in  operat- 
ing a  light  plant  it  is  not  necessary 
to  name  any  particular  person,  or 
servant  or  agent  or  officer  of  the 
municipal  corporation  as  the  one 
guilty  of  the  negligence  complained 
of.  Athens  v.  Miller,  190  Ala.  82, 
66  So.  702,   704. 

Special  defenses  by  the  city  must 
be  pleaded.  Ironton  v.  Harrison 
Const.  Co.,  212  Ped.  353. 

Pleading  ultra  vires  as  a  defense. 
Foxen  v.  Santa  Barbara,  166  Cal. 
77,   134  Pac.   1142. 

Striking  foot  against  brick  or 
stone  imbedded  at  street  crossing, 
petition  held  insuf&cient.  Pomes 
V.  McComb  City  (Miss.  1919),  83 
So.  636. 

It  is  not  sufficient  for  a  petition, 
complaint  of  declaration  to  aver 
that  a  particular  duty  rested  upon 
a  municipality,  but  it  must  state 
the  facts  from  which  the  law  will 
raise  that  duty.  Holt  v.  Moline, 
196  111.  App.  235,  237. 
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whicli  arose  the  duty  of  the  corporation  to  exercise  ap- 
propriate care  with  reference  to  the  rights  of  the  plain- 
tiff, and  also  the  negligent  act  of  omission  or  commission 
for  which  the  corporation  is  responsible,  that  proximately 
caused  the  injury  complained  of,  the  specific  ultimate 
fact  that  actually  caused  the  injury  being  duly  alleged 
so  that  a  definite  issue  may  be  presented  for  trial."  ** 

§  2497.    Representation  by  counsel — appearance. 

Voluntary  appearance  in  court  by  a  city  attorney  by 
express  authority  of  the  council  gives  the  court  juris- 
diction of  the  municipality.  When  the  council  authorizes 
such  voluntary  appearance  the  city  is  bound  thereby 
precisely  as  any  other  party  against  whom  suit  has  been 
brought.  "It  is  the  duty  of  the  city  attorney  to  repre- 
sent the  city  in  litigation  pending  in  court,  and  his  ap- 
pearance for  it  in  instituting  suit  or  in  its  behalf  when 
sued,  in  the  absence  of  any  showing  to  the  contrary,  is 
presumed  to  have  been  authorized. ' '  ^ 

Municipal  corporations  are  bound  by  the  acts  of  their 
attorneys  in  like  manner  as  private  corporations  and 
individuals,  and  in  the  absence  of  fraud  or  collusion  on 
their  part,  the  general  rule  is  that  attorneys  have  power 
to  bind  their  clients  including  municipal  corporations, 
by  consenting  to  judgments  or  decrees.*^ 

Litigation  in  which  the  municipality  is  interested  is 
within  the  exclusive  control  of  the  authorities  set  up  to 
direct  and  manage  its  affairs,  and  these  authorities  are 
empowered  to  instruct  the  legal  representative  as  to  such 
litigation,  which  instruction  he  cannot  disregard.*'' 

44  Gonzalez  v.  Penfiaeola,  65  Fla.  by  his  counsel  in  open  court  as  a 

241,  61  So.  503,  505.  part    of    the    proceedings    of    the 

4B  Eankin    v.    Chariton,    160    la.  cause,  and  the  acts  and  doings  of 

265,  139  N.  W.  560,  563.  the  attorney  are  the  acts  and  do- 

46  Salt  Lake   City  v.  Salt  Lake  ings   of    the   client,    has   been    ap- 

Inv.    Co.,   43    Utah    181,    134   Pac.  plied   to   municipalities.      Eichard- 

603,   607.  son  v.  Seattle,  97  Wash.  371,  166 

The  general  rule  that  a  party  to  Pac.   639,   642. 

an  action  is  bound  by  the  stipula-  47  By  resolution  the  city  council 

tions  and  agreements  entered  into  directed  the  city  solicitor  to   dis- 
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§  2498.    Defenses." 
§  2499.    Judgment." 

§  2500.    Enforcement  of  judgment." 

The  general  rule  is  that  an  execution  cannot  issue  on 


continue  a  certain  suit  and  instruc- 
ted the  mayor  to  arrange  for  its 
dismissal  and  an  entry  of  judg- 
ment for  the  defendants,  and  upon 
request  the  court  disposed  of  the 
litigation  accordingly,  and  the  city 
solicitor  excepted.  "The  city  solic- 
itor has  no  standing  in  this  case 
for  he  is  not  acting  for  the  city 
but  in  defiance  of  its  wishes;  that 
is,  he  is  here,  not  for  the  purpose 
of  doing  what  the  city  instructed 
him  to  do,  but  to  prevent  the  city 
from  doing  it."  Portsmouth  v. 
New  Hampshire  Nat.  Bank,  76  N. 
H.  577,  83  Atl.  459. 

48  That  contract  had  been  exe- 
cuted without  authority  is  not  a 
sufficient  defense;  it  is  necessary 
also  that  its  execution  had  not 
been  ratified.  "Though  unauthor- 
ized it  was  binding  if  ratified." 
Detroit  v.  Grummond,  216  Fed.  (0. 
C.    A.),    273,    275. 

Presentation  of  claim,  etc.,  held 
a  matter  of  defense.  The  fact 
that  a  claim  has  never  been  pre- 
sented for  allowance  is  made  by 
some  laws  a  matter  of  defense,  or 
' '  a  sufficient  defense  in  any  court. ' ' 
Keenau  V.  Mt.  Pleasant,  176  Mich. 
620,  142  N.  "W.  1114. 

In  damage  suit  against  a  munic- 
ipality for  injuries  due  to  the  fall- 
ing of  a  banner  which  had  been 
stretched  across  a  principal  street 
by  third  persons,  the  application  of 
the  doctrine  of  res  ipsa  loquitur 
was   denied.     Du  Bois  Borough  v. 


Panooast,  218  Fed.  60,  63,  133  C. 
C.  A.  662. 

MKilroy  v.  St.  Louis,  242  Mo. 
79,  145  S.  W.  769. 

Under  statutory  authority  con- 
sent by  a  municipality  to  permit 
a  party  litigant  to  have  a  final 
judgment  against  it  quieting  the 
title  to  the  lauds  in  controversy, 
without  reservation  as  to  streets, 
such  consent  judgment  becomes  res 
adjudicata  between  the  parties,  and 
the  city  cannot  afterwards  claim 
the  existence  of  public  ways  as 
to  such  lands.  Oakland  -  v.  Oak- 
land Water  Front  Co.,  162  Cal.  675, 
124  Pac.  251.    , 

SORodee  v.  Ogdensburg,  148  N. 
Y.  S.  826,  835,  86  Misc.  Rep.  229. 

Judgment  ambiguous,  construc- 
tion, Rodee  v.  Ogdensburg,  148  N. 
Y.  S.  826,  86  Misc.  Rep.  229. 

Enforced  by  mandamus.  Whig- 
ham  V.  Gulf  Refining  Co.,  20  Ga. 
App.  427,  93  S.  E.  238. 

Enforcement  of  a  vendor's  lien 
against  a  municipality.  Ft.  Worth 
V.  Reynolds  (Tex.  Oiv.  App.),  190 
S.  W.  501. 

Method  of  enforcing  against  mu- 
nicipalities prescribed  by  general 
statute  cannot  be  abridged  or 
limited  by  city  charter.  Symons 
V.  United  States  (C.  0.  A.),  252 
Fed.  109;  West  Linn  v.  Tufts,  75 
Or.  304,  146  Pao.  986;  Straw  v. 
Harris,  54  Or.  424,  103  Pac.  777. 

Statutes  prescribe  a  procedure  by 
which  moneys  or  credits  of  a-judg- 
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a  judgment  against  a  municipal  corporation.'^ 

It  is  sometimes  said,  however,  that  "in  the  absence 
of  a  statute  expressly  prohibiting  it  execution  may  run 
against  a  municipality,  but  no  levy  can  be  made  upon 
property  owned  and  held  by  the  city  for  public  pur- 
poses."" 

Independent  of  a  statute  CKempting  municipal  prop- 
erty from  sale  on  execution  a  lien,  it  has  been  held,  can- 
not be  enforced  upon  property  used  for  municipal  pur- 
poses." 

While  ordinarily  mandamus  will  lie  to  compel  the 
proper  municipal  authorities  to  levy  and  assess  taxes 
for  the  payment  of  a  judgment  against  the  city,  the 
extent  of  this  power  to  tax  is  limited  by  the  provisions 
of  the  constitution  and  statutes,  and  only  the  surplus 
of  the  revenues  over  and  above  the  amount  necessary 
for  the  operation  and  conduct  of  the  city  government 
can  be  applied  to  this  purpose." 

ment  debtor  in  the  hands  of  a  mu-  on  a  judgment  against  a  municipal 

nicipal    co;rpora.tion    may    be    ob-  corporation.     Howell   v.    Gillespie, 

tained   in   satisfaction   of   a   judg-  202  111.  App.  447;  Laredo  v.  Frish- 

mentj  as  by  directing  the  payment  muth   (Tex.  Civ.  App.),  196  S.  W. 

into  court  of  the  amount  required  190,    195. 

to  satisfy  the  judgment,  "if  suffi-  An  execution  cannot  issue  on  a 

cient  there  be."    The  latter  words  judgment  against  a  municipal  cor- 

have    been    construed    as    not    in-  poration.    ' '  The  law  provides  other 

tended  to  restrict  or  limit  payment  methods   for    collecting   the    same, 

of  those  cases  only  where  the  sum  and  it  is  not  to  be  presumed  that 

due  from  the  city  to  the  judgment  a    municipal    corporation    will    at- 

debtor   was   sufficient   to   liquidate  tempt  to  repudiate  its  legal  liabil- 

the  judgment,  but  rather  intended,  ity     when     finally     adjudicated." 

where  the  amount  due  exceeded  the  Waterman-Waterbury         Co.         v. 

judgment,  to  limit  the  amount  paid  School  District,  183  Mich.  168,  150 

into  court  to  a  sum  sufficient  only  N.  W.  104,  106. 

to   cancel   the  judgment.     Gise   v.  82  Clarendon  v.  Betts  (Tex.  Civ. 

Myers,  22  Cal.  App.  127,  133  Pae.  App.),  174  8.  W.  958. 

SCO.  '3  Bussell  &  Johnson  v.  Oneonta 

Bisection  1160,  ante;  §  1160,  vol.  (Ala.),   73   So.  986. 

3,  ante.  M  Clarendon  v.  Betts  (Tex.  Civ. 

It   is   error  to   award   execution  App.),  174  S.  W.  958. 
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§2501.    Costs.'" 

n.   PAKTICUIiAE  ACTIONS. 

§  2502.    Equitable  remedies — ^injunction  in  general 

Public  oflScers  and  municipalities  may  be  restrained 
by  injunction  when  they  are  acting  illegally  or  without 
authority  and  in  breach  of  the  public  trust  committed 
to  them  and  thereby  causing  irreparable  injury.'* 


56  In  the  absence  of  provision 
therefor,  cost  may  be  allowed  or 
not;  and  if  allowed,  may  be  ap- 
portioned between  the  parties  in 
the  discretion  of  the  court.  Brown 
V.  Anaeortes,  79  Wash.  33,  139  Pac. 
652,  654. 

Municipality,  held  not  liable  for 
costs  in  suit  brought  by  the  state, 
which  resulted  in  benefit  to  city. 
Porman  v.  Sewerage  &  Water 
Board,  135  La.  1031,  66  So.  351. 

In  an  action  against  a  police 
judge  to  enjoin  the  enforcement 
of  an  ordinance,  the  municipality 
not  being  a  party  to  the  proceed- 
ings no  judgment  for  costs  can 
be  rendered  against  it.  Chese- 
peake  &  O.  Ry.  Co.  v.  Harmon, 
159  Ky.  59,  166  S.  W.  786. 

Unless  a  claim  is  presented  in 
writing  as  required  under  some 
laws  no  judgment  can  properly  be 
rendered  against  the  city  for  costs. 
Beard  v.  Kansas  City,  96  Kan.  102, 
150  Pac.  540;  Ft.  Scott  v.  Elliott, 
68  Kan.  805,  74  Pac.  609;  White 
V.  Bonner  Springs  99  Kan.  148,  160 
Pac.  1024. 

Not  applicable  to  suits  brought 
in  a  justice  court,  nor  in  case  of 
appeals  from  such  courts.  Brad- 
ley V.  Union,  150  N.  T.  S.  112, 
164  App.  Div.  735. 

Laws  provide  that  no  costs  shall 


be  recovered  against  a  municipality 
in  any  action  brought  against  it 
for  any  unliquidated  claim  which 
has  not  been  presented  to  the  city 
council  to  be  audited,  nor  upon 
any  claim  allowed  in  part  unless 
the  recovery  shall  be  for  a  greater 
sum  than  the  amount  allowed  with 
the  interest  due.  Hugo  v.  Nance, 
39  Okl.  640,  135  Pac.  346. 

Above  provision  has  no  applica- 
tion to  incorporated  town.  Belle- 
vue  Gas  &  Oil  Co.  v.  Carr  (Okl.), 
161  Pac.  203. 

66  Injunction  against  collection 
of  special  assessments.  Marion  v. 
Pilot  Mountain,  170  N.  C.  118,  87 
8.  E.  53. 

Against  city  to  restrain  it  from 
proceeding  to  revise  its  charter. 
Gallup  V.  Saginaw,  170  Mich.  195, 
135  N.  W.   1060. 

Injunction  to  prevent  enforce- 
ment of  a  charter  illegally  adopted 
will  lie.  Bassel  v.  Shanklin  (Tex. 
Civ.  App.),  183  S.  W.  105,  107, 
citing  §  2502,  vol.  5,  ante. 

To  restrain  payment  of  illegal 
salaries,  in  absence  of  appropria- 
tion. Thiel  v.  Philadelphia,  245 
Pp..  406,  91  Atl.  490. 

To  restrain  payment  of  mayor's 
salary.  Kindricks  v,  Machin,  135 
Ark.  459,  205  S.  W.  815. 

Injunction   to   prevent   diversion 
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Statutes  permit  the  remedy  in  cases  where  irreparable 
injury  to  real  or  personal  property  is  threatened  and  to 
prevent  the  doing  of  any  legal  wrong  whatever  when  in 
the  opinion  of  the  chancellor  an  adequate  remedy  cannot 
be  afforded  by  an  action  for  damages.^'' 

Thus  a  municipality  may  be  enjoined  from  polluting 
the  waters  of  a  stream,  the  same  as  an  individual  or  a 
private  corporation  and  if  the  injunction  is  violated  the 
municipality  and  local  authorities  responsible  for  such 
violation  may  be  punished  for  contempt.** 

So  injunction  lies  to  prevent  land  from  being  taken 
for  a  public  highway  without  legal  proceedings.  If  the 
injury  is  irreparable  injunction  will  lie  regardless  of 
whether  an  action  for  damages  will  afford  an  adequate 
remedy.  In  other  cases  it  will  lie  only  where  an  action 
for  damages  wiU  not  afford  an  adequate  remedy.*® 

And  equity  has  jurisdiction  to  restrain  municipal  offi- 
cers from  removing  employees  until  the  validity  of  such 
action  may  be  determined  by  virtue  of  charters  and  ordi- 
nance provisions.  The  contest  does  not  involve  title  to 
office.6" 

of    park    property    to    other    uses,  Denied  against  maintenance  of  a 

streets  and  sidewalks,  where  such  septic    tank    as   a    nuisance    by   a 

property  was   acquired  for  public  local      improvement      district      in 

park    purposes    and    thereby    dedi-  Arkansas,  on  the  ground  that  there 

cated  to  such  use.     El  Paso  Union  was  no  statute  authorizing  action 

Passenger  Depot  Co.  v.  Look  (Tex.  against   municipal   corporations   or 

Civ.  App.),  201  S.  W.  714.  their    officers    "because   such    eor- 

Complaint    against    maintenance  porations    and    their    oficers    are 

of  a  nuisance  by  the  municipality,  merely  agents  of  the  state  for  gov- 

held    sufficient    against    demurrer.  ernmental     purposes."       Jones     v. 

Bell  V.  Savannah,  139  Ga.  298,  77  Sewer  Imp.  Dist.,  119  Ark.  166,  177 

S.  E.  165.  S.  W.  888. 

67WUliams   v.  School  Dist.,   167  B9  Carpenter  v.   St.   Joseph,   263 

Mo.  App.  476,  481,  151  S.  W.  506.  Mo.  705,  711-714,  174  S.  W.  53. 

8*  Luther  v.  Batavia,  154  N.  Y.  60  The  injunction  was  asked  by 

S.  784,  169  App.  Div.  71.  clerks  in   a  municipal   department 

Injunction   against   discharge   of  who  were  mere  employees  and  had 

sewage    and   filth   upon   plaintiff's  held  their  position  for  some  years, 

land.      Joyce     v.    Janesville,    132  They    contended    that    they    could 

Minn.  121,  155  N.  W.  1067,  L.  B.  only  be  discharged  for  cause  after 

A.  1916D,  426.  a  hearing  and  based  their  claim  on 
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So  equity  has  jurisdiction  to  order  and  compel  the 
proper  municipal  officer  to  deliver  to  an  employee  of 
the  city  a  warrant  already  issued.®^ 

So  where  a  municipality  is  vested  with  ample  power 
and  enters  into  a  contract  with  a  light  company  whereby 
the  city  agrees  not  to  erect  or  acquire  a  competing  plant, 
injunction  may  be  invoked  to  prevent  a  violation  Of  such 
contract  on  the  part  of  the  city.®* 

Public  officers  cannot  be  enjoined  from  performing 
their  official  duties  unless  the  act  threatened  by  them 
would  be  without  authority  or  in  violation  of  law.®^ 

Thus  an  injunction  was  denied  to  enjoin  a  munici- 
pality from  maintaining  a  garage  for  a  police  automobile 
on  lands  purchased  by  the  city  in  fee  simple  and  used 


the  provisions  of  an  ordinance.  The 
municipal  officers  urged  that  the 
ordinance  had  been  repealed  by 
the  provisions  of  a  new  municipal 
charter.  The  court  said  that  if 
the  ordinance  is  still  in  force  the 
employees  are  entitled  to  its  pro- 
tection, and  if  their  rights  under 
is  are  invaded  or  threatened,  a 
court  of  equity  has  jurisdiction 
to  enjoin  the  wrongdoers.  A  court 
of  equity  alone  can  give  them  pro- 
tection. In  such  case,  a  court 
of  law  could  give  the  employees 
no  adequate  remedy.  "Suppose 
they  should  wait  until  they  are 
turned  out  and  then  go  into  a 
court  of  law  with  their  suit  for 
damages,  what  sort  of  an  action 
would  it  be?  Whom  would  they 
sue?  How  would  the  question  of 
liability  of  the  defendants  in  their 
several  capacities  be  adjusted?  If 
a  court  of  law  could  afford  them 
any  redress  at  all,  it  would  be  in- 
adequate. But  a  court  of  equity 
could  take  hold  of  the  situation 
in  the  beginning  and  if  on  a  full 
and    final    hearing    it    should    ad- 


judge the  plaintiffs  to  be  right  in 
their  contention  it  could  prevent 
the  viTong  being  done,  and  save 
the  innumerable  law  suits;  and  on 
the  other  hand  if  it  should  adjudge 
that  the  defendants  are  right  in 
their  contention,  that  would  be  the 
end  of  the  controversy;  the  plain- 
tiffs would  go  out  and  peace  would 
prevail."  State  ex  rel.  v.  Lucas, 
236  Mo.  18,  30,  31. 

Officer  in  office  regularly  may 
have  injunction  to  prevent  one 
from  wrongfully  ousting  him  from 
office.  Bonner  v.  Belsterling,  104 
Tex.  432,  137  S.  W.  1154. 

61  State  ex  rel.  v.  Lucas,  236 
Mo.  18,  31. 

62  Memphis  Elec.  Light  H.  &  P. 
Co.  V.  Memphis,  271  Mo.  488,  492, 
196  S.  W.  1113;  Vicksburg  v.  Vicks- 
burg  Water  Works  Co.,  203  U.  S. 
453,  26  Sup.  Ct.  660,  50  L.  ed.  1102; 
Walla  Walla  v.  Walla  Walla  Water 
Co.,  172  U.  S.  1,  19  Sup.  Ct.  77, 
43  L.  ed.  341. 

68  Kingsley  v.  Pounds,  160  N.  T. 
S.  228,  96  Misc.  Eep.  27. 
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for  a  public  market,  where  the  facts  disclosed  no  pur- 
pose of  the  city  to  use  the  market  house  in  a  manner 
to  infringe  upon  or  impair  the  special  public  use  orgi- 
nally  contemplated." 

It  is  familiar  law  that  the  existence  of  another  adequate 
remedy  will  preclude  injunction.^* 

§  2504.    Same— enforcement  of  ordinance. 

An  injunction  to  prevent  the  enforcement  of  an  ordi- 
nance vacating  an  alley  can  only  be  granted  at  the  in- 
stance of  specially  interested  property  owners,  as  for 
example,  abutters.'^ 

Injunction  was  properly  denied  to  restrain  a  city  from 
proceeding  under  an  annexation  ordinance  to  add  part 
of  complainant's  land,  where  the  landowner  had  an  ex- 
clusive statutory  remedy." 

§  2505.    Injunction  by  mmiicipal  corporation. 

Power  to  abate  and  compel  the  abatement  of  public 
nuisances  is  authority  to  maintain  an  action  by  injunc- 
tion to  compel  the  abatement.®' 

64  Neil  V.  Kansas  City,  194  Mo.  The  property  situate  at  the  end 

App.  282,  188  S.  W.  919.  of  an  alley,  held  not  abutting  prop- 

66  Injunction  to  enjoin  a  munie-  erty  within  the  meaning  of  a  par- 

ipality   from   maintaining   a  ditch  ticular  law.    Friscoville  Realty  Co. 

denied  on  ground  of  existence  of  v.  Police  Jury,  127  La.  318. 

other  adequate  remedy.     Dobbs  v.  67  Parkin    v.     New    Kensington 

Gillett,   119   Ark.   398,   177   S.  W.  Borough   (Pa.  1919),  105  Atl.  629. 

1141.  68Kenesaw  v.  Chicago,  B.  &  Q. 

66  The  owners  of  land  which  lies  E.    Co.,   91    Neb.    619,   136    N.   W. 

only  along  the  rear  end  of  a  public  990,  following  Bed  Wing  v.  Guptil, 

alley  extending  into  a  block,  not  72   Minn.   259,   75   N.   W.   234,   41 

being     abutting     owners,     if     the  L.  E.  A.  321,  71  Am.  St.  Eep.  485, 

aUey  is  vacated,  sustain  only  such  and      disapproying     Ottumwa     v. 

damages    as    are    common    to    the  Chinn,  75  Iowa  405,  39  N.  W.  670. 

public  generally,  and  are  not  there-  Injunction   by   city   to   abate    a 

by  entitled  to  a  decree  nullifying  nuisance.     Kenesaw  v.  Chicago,  B. 

an    ordinance    vacating    an    alley.  &  Q.  E.  Co.,  91  Neb.  619,  136  N. 

Kingshighway  Supply  Co.  v.  Ban-  W.  990;  Santa  Ana  v.  Santa  Ana 

ner  Iron  Works,  266  Mo.  138,  148,  Valley  Irrigation  Co.,  163  Cal.  211, 

151,  181  S.  W.  30.  124  Pac.  847. 
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But  a  grant  of  power  to  abate  a  nuisance  by  summary 
proceedings  confers  no  power  on  the  city  to  proceed  to 
abate  it  by  injunction  in  a  court  of  equity.  "This  for 
the  reason  that  a  suit  in  equity  is  not  a  summary  pro- 
ceeding. "  ®^ 

A  raunicipality  cannot  enjoin  that  as  a  nuisance  whiclj 
is  not  a  nuisance  in  fact,  since  a  nuisance  cannot  be  made 
one  by  mere  declaration  of  charter  or  ordinance,  e.  g., 
to  compel  the  removal  of  a  small,  one-story  frame  office 
building  on  the  ground  that  the  building  was  erected 
without  the  necessary  permit  from  the  city  authorities.'" 

Notwithstanding  the  title  of  a  municipality  to  a  stree(t 
is  good  and  sufficient  and  such  title  may  be  protected 
by  an  adequate  remedy  at  law,  the  city  may  invoke  the 
remedy  of  injunction  to  restrain  the  enclosure  of  such 
street.  The  title  of  the  city,  of  course,  is  for  the  use 
of  the  public,  and  closing  the  street  would  deprive  the 
public  of  its  use  and  the  injunction  is  to  protect  the  pub- 
lic and  not  title.''^ 

A  municipality  may  sue  by  injunction  to  enforce  its 
ordinances  limiting  street  car  fares.''* 

§  2507.    Recovery  of  involuntary  payments  made  to  mu- 
nidpaJ  corporations. 

A  payment  of  road  and  bridge  taxes  belonging  to  a 
township  made  to  a  city  under  the  mistaken  view  that 
under  the  law  the  taxes  so  paid  belonged  to  the  city  is 
no  bar  to  a  recovery  by  the  township  of  the  money  so 
paid.     The  rule  that  payment  made  in  mistake  of  law 

69  Billings    Hotel    Co.    v.    Enid  70  Buffalo  v.  Kellner,  153  N.  Y. 

(Okl.),   154  Pae.  557,   denying  in-  S.  472,  90  Misc.  Eep.  407. 

junction  by  a  city  to  abate  as  a  71  Keystone    Commercial    Co.    v. 

nuisance   the   sale   of   intoxicating  Maysville,  154  Ky.  239,  157  S.  W. 

liquors  in  a  rooming  house.     "As  25,  27.                          I 

the  city 's  charter  contains  no.  grant  72  Lake  Charles  v.  Lake  Charles 

of   power  authorizing  the   city  to  By.   L.   &  W.   Co.    (La.   1918),  80 

restrain  a  nuisance  within  its  bor-  So.   260,   262,   citing  §  806,  vol.   2, 

ders,  the  city  may  not  iuvoke  the  ante,  and  §  1767,  vol.  4,  ante, 
power  of  a  court  6t  equity  ao  to 
do." 
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cannot  be  recovered  was  held  not  applicable  to  a  mu- 
nicipality.'* 

One  paying  money  as  immunity  from  arrest  for  the 
privilege  of  selling  pop  corn,  etc.,  on  a  street  comer 
cannot  recover  it  from  the  city.''* 

A  county  treasurer  who  pays  a  warrant  not  yet  pay- 
able may  by  action  recover  the  money  so  irregularly 
disbursed.'® 


73  Lamar  Township  v.  Lamar,  261 
Mo.  171,  183,  et  seq.  169  S.  W.  12. 

Kefnnd  provided  by  statute  of 
excess  payments  of  local  assess- 
ments. Chehalis  v.  Eobinsou,  87 
Wash.    690,   152   Pac.    696. 

74  ' '  What  he  sought  was  immun- 
ity, and  it  was  granted.  If  it  was 
unlawfully  granted,  he  was  in  pari 
delicto,  and  the  law  will  not  aid 
him  to  recover  back  the  money 
which,  so  far  as  he  is  concerned, 
represents  value  received."  "In 
pari  delicti),  potior  est  conditio  de- 
fendentis. "  Brush  v.  Helena,  54 
Mont.  254,  169  Pac.  285. 

75  He  ' '  is  the  custodian  of  the 
county  funds  and  sues  in  his  offi- 
cial capacity.  He  is  the  agent  of 
the  county  for  the  purposes  de- 
fined by  law,  and  the  public  is 
bound  to  take  notice  of  the  limita- 
tions of  his  agency.  He  cannot 
give  away  county  funds  or  dis- 
burse them  contrary  to  law.  Any 
such  disbursement  is  entirely  in- 
valid." Morrow  v.  Surber,  97  Mo. 
155,  161. 

"Officers  are  creatures  of  the 
law  whose  duties  are  usually  pro- 
vided for  by  statute.  In  a  way 
they  are  agents,  but  they  are  never 
general  agents  in  the  sense  that 
they  are  hampered  by  neither  cus- 
tom nor  law  and  in  the  sense  that 
they  are  absolutely  free  to  follow 


their  own  volition.  Persons  deal- 
ing with  them  do  so  always  with 
full  knowledge  of  the  limitations 
of  their  agency  and  of  the  laws 
which  prescribing  their  duties, 
hedge  them  about.  They  are  trust- 
ees as  to  the  public  money  which 
comes  to  their  hands.  The  rules 
which  govern  this  trust  are  the 
law  pursuant  to  which  the  money 
is  paid  to  them  and  the  law  by 
which  they  in  turn  pay  it  out. 
Manifestly,  none  of  the  reasons 
which  operate  to  render  recovery 
of  money  voluntarily  paid  under 
a  mistake  of  law  by  a  private  per- 
son applies  to  an  officer.  The  law 
which  fixes  his  duties  is  his  power 
of  attorney;  if  he  neglects  to  fol- 
low it,  his  cestui  qui  trust  ought 
not  to  suffer.  In  fact  publi^  policy 
requires  that  all  officers  are  re- 
quired to  perform  their  duties  with- 
in the  strict  limits  of  their  legal 
authority."  Lamar  Township  v. 
Lamar,  261  Mo.  171,  189,  169  S. 
W.  12. 

"PubUc  revenues  are  but  trust 
funds,  and  officers  but  trustees  for 
its  administration  for  the  people. 
It  is  no  answer  te  a  suit  brought 
by  a  trustee  te  recover  private 
trust  fund  that  he  had  been  a 
party  t»  the  devastavit.  There 
could  be  a»  retenti»ii  by  color  of 
right.    With  much  the  stronger  rea- 
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§  2508.    Certiorari — ^nature  and  object  of  writJ^ 
§  2509.    Same — when  appeal  or  writ  of  error  lies." 
§  2511.    Same — to  review  acts  of  judicial  character. 

The  act  of  a  city  council  in  dividing  the  city  into  wards, 
pursuant  to  state  le^slative  direction,  is  held  in  Massa- 
chusetts, to  be  administrative  or  political,  not  judicial 
or  quasi-judicial  in  character.  Therefore,  the  discretion 
of  the  city  council  in  performing  such  a  duty  is  not  sub- 


son  is  this  doctrine  applicable 
where  the  interests  of  the  whole 
people  are  involved  and  the  au- 
thorities are  accordingly  numerous 
to  this  effect."  Allegheny  County 
V.   Grier,  179  Pa.  St.  639. 

"The  doctrine  that  money  paid 
under  a  mistake  of  law  cannot  b" 
recovered  back  will  not  be  carried 
beyond  settlements  between  pri- 
vate individuals."  Ada  County  v. 
Gess,  4  Idaho  611. 

76  By  statute,  a  remedy  for  hon- 
orably discharged  soldier  when  de- 
nied the  preference  prescribed  by 
law.  Butin  v.  Des  Moines  Civil 
Service  Comrs.,  179  Iowa  1048,  162 
N.  W.  5.65. 

"Tha  writ  of  certiorari  is  of 
extraordinary  nature.  It  is  one 
of  the  ancient  prerogative  vrrits 
whose  history  stretches  far  back 
toward  the  beginning  of  the  com- 
mon law.  Its  common  purpose  is 
the  beneficent  one  of  enabling  a 
party  who  has  no  remedy  by  appeal, 
exceptions,  or  other  mode  of  cor- 
recting error  of  law  committed 
against  his  rights  in  a  proceeding, 
judicial  or  quasi  judicial,  t»  bring 
the  true  record,  properly  extended 
so  as  to  show  the  principles  of  the 
decision,  before  a  higher  court  fer 
examination  as  to  the  material  mis- 
takes of  law.  Its  appropriate  fune- 
8McQ.— 40 


tion  is  to  relieve  aggrieved  parties 
from  the  injustice  arising  from 
errors  of  law  committed  in  pro- 
ceedings affecting  their  justiciable 
rights  when  no  other  means  of 
relief  are  open.  It  always  has 
been  recognized  as  a  highly  reme- 
dial salutary  procedure,  founded 
upon  a  sense  of  justice,  to  relieve 
against  wrongs  otherwise  irremedi- 
able. That  wrongs  go  unredressed 
because  of  a  want-  of  adequate 
methods  would  be  a  grave  reproach 
to  any  system  of  jurisprudence. 
The  writ  of  certiorari  not  only 
exists  as  a  part  of  the  common 
law,  but  it  has  been  sedulously 
preserved  by  the  express  statutes, 
which  confer  on  this  court  a  broad 
jurisdiction  and  superintendence  of 
all  courts  of  inferior  jurisdiction 
'to  correct  and  prevent  errors  q,nd 
abuses  therein  if  no  other  remedy 
is  expressly  provided.'  "  Swan  v. 
Justices  of  Superior  Court,  222 
Mass.  542,  111  N.  E.  386,  387,  388, 
per  Eugg,  0.  J. 

77  If  the  trial  court  has  jurisdic- 
tion and  the  same  has  not  been 
abused  and  there  is  ample  right  to 
redress  in  an  appeal  or  writ  of 
error  after  final  judgment  certio- 
rari will  not  lie.  State  ex  rel.  v. 
Goodrich,  257  Mo.  40,  47,  et  seq. 
165  8.  W.  707. 
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ject  to  review  in  that  state  upon  a  writ  of  certiorari. 
"That  process  is  available  only  for  the  purpose  of  ex- 
amining and  correcting  the  errors  of  law  manifest  upon 
the  record  of  some  tribunal  in  its  performance  of  ju- 
dicature, and  to  restrain  the  excesses  of  jurisdiction  of 
inferior  courts  or  officers  acting  judicially."" 

§2516.    Prohibition.™ 

An  appellate  court  will  not  prohibit  a  trial  court  from 
determining  the  power  of  municipal  officers  to  remove 
and  dismiss  city  employees.  If  the  trial  court  errs  in  its 
ruling,  it  may  be  corrected  by  appeal  or  writ  of  error.*" 

It  is  settled  law  that  unless  the  court  sought  to  be  pro- 
hibited is  wanting  in  jurisdiction  over  the  class  of  cases 
to  which  the  pending  case  belongs,  or  is  attempting  to 


V8  Fitzgerald  v.  Boston,  220  Mass. 
503,  506,  108  N.  E.  355;  Flanders 
V.  Eoberts,  182  Mass.  524,  529; 
Devlin  v;  Dalton,  171  Mass.  338; 
Attorney  General  v.  Northampton, 
143  Mass.  589;  Loeke^v.  Lexington, 
122  Mass.  290. 

79EikhofE  V.  Detroit  Charter 
Com.,  176  Mich.  535,  142  K.  W. 
746;  State  ex  rel.  v.  Eailroad 
Comrs.    (Fla.   1920),  84  So.   444. 

Without  jurisdiction.  State  ex 
rel.  V.  Hollrah,  177  Mo.  App.  670, 
160  S.  W.  578. 

Against  register  of  voters  from, 
examining  recall  petition,  etc. 
Baines  v.  Zemansky,  176  Cal.  369, 
168  Pac.  565. 

"Is  not  favored  by  the  courts. 
Necessity       alone       justifies       it. 

*  *  *  It  is  not  issued  as  a  mat- 
ter of  right,  but  only  in  the  exer- 
cise of  sound  judicial  discretion 
where   there   is   no    other   remedy. 

•  *  *  It  is  justified  only  by 
'extreme  necessity'  when  the  griev- 
ance cannot  'be  redressed  by  ordi- 


nary proceedings  at  law  or  in 
equity  or  by  appeal.'  "  People  ex 
rel.  V.  Foley,  172  N.  Y.  8.  279,  281, 
quoting  from  People  v.  Wyatt,  186 
N.  Y.  383,  79  N.  E.  330,  10  L.  E. 
A.  (N.  S.)  159,  9  Ann.  Cas.  972. 

80  State    ex    rel.    v.    Lucas,    236 
Mo.  18,  31,  139  S.  W.  348. 

If  an  inferior  epurt  has  juris- 
diction writ  will  not  lie  nor  will 
it  lie  to  restrain  such  court  from 
deciding  erroneously,  or  from  exe- 
cuting an  erroneous  judgment 
where  it  has  jurisdiction  of  the 
subject-matter.  State  ex  "  rel.  v. 
Frazier  (N.  D.),  167  N.  W.  510. 
'  Prohibition  to  prevent  a  county 
court  from  proceeding  to  incorpo- 
rate a  proposed  municipality,  al- 
leging various  defects,  denied,  as 
prohibition  lies  only  where  there 
is  a  lack  of  jurisdiction,/  or  acta 
in  excess  of  jurisdiction.  State 
ex  rel.  v.  Buerman,  186  Mo.  App. 
691,  701,  following,  State  ex  rel.  v. 
McQuillin,  260  Mo.  164,  168  S. 
W.   924. 
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act  in  excess  of  its  jurisdiction  in  a  case  of  which  it  right- 
fully has  cognizance,  prohibition  will  be  denied.  Thus 
where  a  police  court  has  jurisdiction  of  all  cases  for  the 
violation  of  municipal  ordinances  and  the  prosecutions 
complained  of  are  for  alleged  violations  of  such  ordi- 
nances, the  writ  will  not  lie  to  prevent  the  judge  of  such 
court  from  proceeding  to  try  the  pending  and  similar 
causes  on  the  ground  that  the  informations  in  the  cases 
pending  before  him  are  all  defective  or  f dr  the  reason  that 
the  ordinance  alleged  to  have  been  violated  does  not  cover 
the  offense  with  which  defendant  is  charged,  that  is,  the 
ordinance  is  inapplicable  to  defendant's  act,  or  because 
the  police  court  is  daily  proceeding  to  assess  numerous 
fines  against  defendant  and  the  municipality  will  not  con- 
sent to  postpone  the  proceedings  until  the  validity  of  the 
fines  so  imposed  can  be  determined  by  the  proper  appel- 
late court  in  similar  causes  and  involving  the  same  legal 
questions  already  pending  on  appeal.'^ 

§2518.    Equitable  garnishment  of  municipal  corpora- 
tion." 

in.  CRIMINAL  LIABILITY. 

§  2519.    In  general. 

That  a  municipality  may  be  prosecuted  criminally  is 
supported  by  the  weight  of  authority.  An  indictment  or 
information  will  lie  against  a  municipal  corporation  to 
redress  a  public  grievance.*' 

81  State  ex  rel.  v.  Tracy,  237  Mo.  Dec.  692;  Browning  v.  Springfield, 
109,  140  S.  W.  888.  17  111.  143,  63  Am.  Dee.  345;  Hill 

82  De  Field  v.  Harding  Dredge  v.  Boston,  122  Mass.  344,  23  Am, 
Co.,  180  Mo.  App.  563,  167  S.  W.  Rep.  332;  Eastman  v.  Meredith, 
593,  sustaining  a  suit  in  the  nature  36  N.  H.  284,  72  Am.  Deo.  302 
of  a  creditor's  bill  or  equitable  Sussex  County  v.  Strader,  18  N, 
garnishment,  and  reviewing  Mis-  J.  L.  108,  35  Am.  Dee.  530. 
souri  cases.                                         ,  Criminal   liability   of  municipal 

83  People  V.  Chicago,  256  HI.  558,  ities  in  general,  note  43  L.  R.  A 
100  N.  E.  194,  43  L.  E.  A.  (N.  S.)  (N.  S.)   954-956. 

954,   Ann.  Cas.   1913B,   305;   Allen  Liability    to    indictment    for    a 

V.    Decatur,    23    HI.    332,    76    Am.      nuisance.    Note  to  Ludlow  v.  Com- 
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Thus  in  Illinois,  a  criminal  prosecution  was  sustained 
against  Chicago  for  permitting  females  employed  in  a 
hospital  owned  and  operated  by  that  city 'to  work  over 
ten  hours  a  day  in  violation  of  a  statute  which  prohibited 
the  employment  of  females  in  any  "public  institution,  in- 
corporated or  unincorporated,  in  this  state,  more  than 
ten  hours  during  any  one  day."  The  court  reasoned  that 
"in  matters  of  purely  local  concern  in  which  the  state 
has  enjoined  the  performance  of  specific  duties,  the 
municipality  is  held  to  the  same  degree  of  responsibility 
as  an  individual.  These  duties  may  be  enjoined  by  the 
charter,  by  the  general  law  or  by  direct  legislation,  but 
however  imposed  the  obligation  of  complying  with  its 
provisions  devolves  upon  the  corporation  as  upon  individ- 
uals. This,  of  course,  does  not  apply  to  those  discre- 
tionary powers  and  duties  which  are  permissive  and  are 
voluntarily  assumed  by  the  corporation.  In  securing  the 
performance  of  specific  duties  imposed  upon  municipal 
corporations,  the  state  has  the  same  power  of  coercion 
and  the  same  method  of  redress  for  non-performance  as 
in  the  case  of  individuals  or  purely  private  corporations. 
It  would  be  a  peculiar  condition  of  affairs  if  a  state  could 
exact  obedience  from  its  citizens,  fine  and  imprison  them 
for  violations  of  law,  and  at  the  same  time  be  powerless 
to  secure  obedience  to  the  same  laws  by  the  entity  which 
derives  its  being  from  the  state.  To  obtain  such  result 
there  is  no  weapon  so  effective  as  criminal  procedure  by 
way  of  indictment. ' '  '* 

On  the  contrary,  in  "Washington  the  court  refused  to 
sustain  a  conviction  of  a  park  district  for  violation  of  a 
similar  law.  The  park  district  was  convicted  of  employ- 
ing females  more  than  eight  hours  a  day  in  a  restaurant. 
The  applicable  statute  prohibited  the  employment  of  fe- 
males more  than  eight  hours  a  day  in  any  mechanical  or 
mercantile  establishment,  laundry,  hotel  or  restaurant. 

monwealth,   39   L.   E.    A.    (N.   S.)  84  People    v.    Chicago,    256    111. 

411;  Southern  Ey.  Co.  v.  State,  130  558,   100   N.   E.   194,  43  L.   E.  A. 

Tenn.  261,  169  S.  W.   1173;  State  (N.  S.)  954,  Ann.  Cas.  1913E,  305. 
V.  Northumberland,  44  N.  H.  628. 
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The  metropolitan  park  district  was  created  a  special 
municipal  corporation,  to  control  parks,  and  boulevards, 
as  a  separate  and  distinct  corporation  from  the  munic- 
ipality. The  court  expressed  the  opinion  that  the  liabil- 
ity of  municipal  corporations  to  criminal  indictment 
seems  to  be  determined  by  the  question  whether  the  act 
complained  of  constitutes  g.  nuisance;  that  a  municipal 
corporation  may  be  indicted  or  informed  against  only  for 
misfeasance  or  nonfeasance  in  cases  where  a  positive 
duty  is  imposed  upon  it  and  where  the  mental  element  is 
negligence ;  and  that  a  municipal  corporation  is  incapable 
of  committing  any  offense  of  a  purely  criminal  nature 
which  has  in  it  the  element  of  evil  intent,  malice  or  wilful 
violation  of  the  law's  command.  "Under  our  statute 
metropolitan  park  districts  are  municipal  corporations 
with  specific  and  distinct  powers  relating  to  the  acquir- 
ing, maintenance  and  control  of  parks  in  cities  of  the 
first  class.  The  operation  of  a  public  restaurant  is  not 
among  the  powers  conferred,  nor  is  it  incident  or  neces- 
sary to  any  conferred  power.  It  must  be  therefore  re- 
garded as  an  ultra  vires  act.  Neither  in  this  state  is  the 
regulation  and  maintenance  of  public  parks  a  private  or 
proprietary  act  of  a  municipal  corporation,  but  rests 
purely  within  the  governmental  function  of  such  corpo- 
rations. The  assumptions  and  reasoning  of  the  Chicago 
case  must  therefore  fail  in  their  application  here.'"* 

§  2522.    Liability  for  defective  public  ways.*« 

86  state    V.    Metropolitan    Park  its  oflSeers  are  liable  to  indictment. 

District,   100  Wash.  449,  171  Pac.  Southern    Ry.    Co.    v.    State,    130 

254.  Tenn.  261,  169  S.  W.  1173. 

86  Sehy   V.    Salt    Lake    City,    41  Liability    for    failure    to    repair 

Utah  535,  126  Pac.  691.  a   highway  placed   on   the   ground 

If    a    municipality    permits    its  that  the  remedy  existed  "as  a  part 

streets    to    get    out    of    repair    or  of  the  common  law  of  the  land." 

obstructed  so  as  to  become  a  pub-  Beg.    v.    St.    Sauveur    Parish,     3 

lie  nuisance  the  municipality  and  Quebec,  L.  E.  283. 


CHAPTER  50. 

QUO  WARRANTO, 

1 2526.  Nature  and  purpose — when  §  2532.  Ouster    from     exercise     of 
writ  will  issue.  franchise. 

§  2529.  To  test  existence  of  office —  §  2533.  Parties  plaintiff. 

ouster.  §  2534.  Parties    defendant. 

§  2531.  Questioning  annexation  pro-  §  2535.  Sufficiency   of   information, 
ceedings. 

§  2526.    Nature  and  purpose — ^when  writ  will  issue. 

The  office  of  an  information  in  the  nature  of  a  quo  war- 
ranto is  to  oust  an  usurper  from  a  public  office  into  which 
he  has  intruded.  In  such  case  the  state  seeks  to  recover, 
not  so  much  on  the  strength  of  its  own  title  as  upon  the 
weakness  or  defects  in  the  respondent's  title  which  it 
caUs  upon  him  to  establish.^ 

Where  one  is  elected  to  an  office,  as  that  of  alderman, 
and  receives  his  certificate  of  election  from  the  desig- 
nated officer,  but  is  refused  a  seat  in  that  body  by  a  major- 
ity of  its  members,  the  remedy,  it  is  held  in  Missouri,  is 
not  quo  warranto,  but  mandamus  to  compel  a  canvas  of 
the  election  returns  and  certify  the  election.^ 

The  writ  lies,  it  has  been  held  in  Washington,  in  favor 
of  a  foreman  of  a  construction  work,  although  not  an 
"officer,"  where  the  charter  applies  the  merit  system  to 
all  employees  on  the  civil  service  list,  and  classifies  such 
positions  as  offices  as  to  removal.* 

§  2529.    To  test  existence  of  office — ouster.* 

1  state  V.  Berkeley,  140  Mo.  184,  3  State  ex  rel.  v.  Fassett,  69 
41  S.  W.  732.  Wash.  555,  125  Pao.  963. 

2  State  ex  inf.  v.Moss,  187  Mo.  4  Try  title  to  office.  Boanoke  v. 
App.   151,  156,^172  S.  W.   1180.  Elliott  (Va.),  96  S.  E.  819,  826. 
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§  2531.  Questioning  annexation  proceedings.' 

§  2532.  Ouster  from  exercise  of  franchise.' 

§  2533.  Parties  plaintiff.' 

§  2534.  Parties  defendant.' 

§  2535.    Sufficiency  of  information. 

An  information  filed  at  the  instance  of  a  private  person 
to  oust  the  incumbent  and  obtain  possession  of  the  office 
must  allege  facts  sufficient  to  show  that  the  claimant  is 


To  test  title  to  office,  abolished 
in  Oregon  and  statutory  remedy 
substituted  therefor.  State  ex  rel. 
V.  TiUamook  Port,  62  Or.  332,  124 
Pae.  637. 

Quo  warranto  will  lie  against 
officers  holding  under  a  charter 
illegally  adopted.  Bassel  v.  Shank- 
lin  (Tex.  Civ.  App.),  183  S.  W. 
105,  107. 

S  State  ex  rel.  v.  Tillamook  Port, 
62   Or.    332,   124   Pac.    637. 

' '  Quo  warranto  is  generally  rec- 
ognized as  the  proper  method  of 
seeking  relief  where  a  municipality 
undertakes  to  exercise  control  over 
disputed  territory."  "A  question 
as  to  the  true  boundary  of  a  mu- 
nicipal corporation  cannot  ordi- 
narily be  raised  by  an  individual 
and  an  action  by  the  state  seems 
the  appropriate  means  of  settling 
a  controversy  in  that  regard. 
*  *  *  An  action  by  the  state 
against  a  city  to  determine  by 
what  right  it  exercises  corporate 
powers  over  a  specified  territory 
is  a  proper  proceeding  by  which 
to  determine  the  true  boundary 
line,  and  whether  the  alleged  fault 
of  the  defendant  lies  in  extending 


its  territorial  jurisdiction  too  far, 
or  in  confining  it  within  too  narrow 
limits."  State  v.  Hutchinson,  102 
Kan.  325,   169  Pac.   1140. 

6  Will  lie  to  test  the  constitu- 
tionality of  provisions  of  a  com- 
mission or  freeholder's  charter. 
State  ex  rel.  v.  St.  Paul,  128  Minn. 
82,  150  N.  W.  389. 

7  In  a  proceeding  upon  the  in- 
formation of  the  legal  representa- 
tive of  the  state,  to  preclude  a 
public  service  company  from  exer- 
cising a  lighting  franchise  the  mu- 
nicipality in  which  the  franchise 
is  exercised  may  appear  as  relator. 
State  ex  inf.  v.  Light  &  Develop- 
ment Co.,  246  Mo.  618,  637,  152 
S,  W.  67;  State  ex  rel.  v.  East 
Fifth  St.  Ey.  Co.,  140  Mo.  539, 
547,  41  S.  W.  955,  38  L.  E.  A.  218, 
62  Am.  St.  Eep.  742. 

8  To  oust  an  employee  of  a  com- 
missioner of  a  department,  the 
commissioner  in  his  official  capac- 
ity is  a  proper  party  defendant. 
Two  actions  need  not  be  instituted 
where  one  will  suffice.  State  ex 
rel.  V.  Fassett,  69  Wash.  555,  125 
Pac.  963. 
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entitled  to  the  office  and  that  the  respondent  is  an  in 
truder.® 


9  state  ex  inf.  v.  Moss,  187  Mo. 
App.   151,   156,   172   S.  W.   1180. 

At  instance  of  private  relator 
by  virtue  of  Ohio  statute,  held 
must  show,  first,  that  he  is  legally 
entitled  to  the  office,  and  second, 


that  defendant  unlawfully  holds 
and  exercises  the  duties  thereof. 
State  ex  rel.  v.  Butterfield,  92 
Ohio  428,  111  N.  E.  279;  Wassou 
v..^Taylor,  50  Ohio  St.  120,  38  N. 
E.*'24. 


CHAPTER  51. 

MANDAMUS. 

I.    Geneeal  Consideration. 
II.    Spbcipic  Instances  Where  Writ  Will  Be  Granted  or  Eepused. 


I.     GENERAL  CONSIDERATION. 


i  2545.  Clear    legal    right    to    per- 
formance. 


§  2548.  Discretionary   acts. 
§  2549.  Ministerial  acts. 


II.     SPECmC  INSTANCES  WHERE  WRIT  WILL  BE  GRANTED  OR  EETUSED. 


1 2551.  To  induct  into,  or  rein- 
state to,  office  or  public 
situation. 

i  2554.  To  compel  payment  of 
claims  or  issue  of  war- 
rants for  salaries  fixed 
by  law. 

i  2555.  To  compel  signing  or  issu- 
ing warrants. 

i  2556.  To  compel  payment  of  in- 
debtedness. 


§  2560.  To  compel  calling  an  elec- 
tion. 

§  2561.  Concerning     elections     and' 
officers  thereof. 

§  2562.  To    compel    the    award    of 
contracts. 

§  2564.  To  compel  the  granting  of 
licenses  and  permits. 

§  2566.  Miscellaneous  instances. 


I.  GENEBAL  CONSIDERATION. 

§  2545.    Clear  legal  right  to  performance.^ 

§  2548.    Discretionary  acts. 

Mandamus  will  lie  to  correct  or  control  the  action  of 
administrative  bodies  and  other  tribunals,  irrespective 


1  state  V.  Indianapolis  (Ind. 
1919),  123  N.  E.  405,  407. 

' '  Mandamus  is  a  .  strictly  legal 
remedy,  and  to  entitle  a  relator 
to  the  writ  he  must  show  a  clear 
legal  right  to  it."  People  v.  Chi- 
cago, 277  111.  394,  396,  115  N.  E. 


570,  affirming  200  111.  App.  35. 

"In  order  that  a  writ  of  man- 
damus may  be  available,  it  is  es- 
sential that  the  relator  have  a  clear 
legal  right  to  the  thing  demanded, 
and  it  must  be  the  imperative  duty 
of  respondent  to  perform  the  act 
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of  official  discretion  vested  in  them  where  it  is  obvious 
they  have  refused  to  exercise  such  discretion  in  a  lawful 
manner,  impartially  and  in  good  faith.^ 

Clearly  the  discretion  in  the  eye  of  the  law  is  a  sound 
legal  discretion,  not  a  capricious,  arbitrary  or  oppressive 


§  2549.    Ministerial  acts. 

'  The  duties  of  a  board  of  canvassers  to  canvass  election 
returns,  being  purely  ministerial,  are  of  a  class  the  per- 
formance of  which  may  be  compelled  by  mandamus.* 

II.    SPECIFIC    INSTANCES    WHERE    WRIT    WILL   BE    GRANTED    OK 

REFUSED. 

§  2551.    To  induct  into,  or  reinstate  to,  office  or  public 
situation. 

If  the  duty  to  appoint  to  office  is  an  imperative  minis- 
terial one,  it  seems  njandamus  will  lie  to  compel  the  per- 
formance of  such  duty ;  but  if  such  duty  is  discretionary, 
the  writ  will  not  lie.^ 

The  writ  is  generally  denied,  to  try  title  to  office,  the 
title  of  which  is  in  dispute,®  but  such  remedy  may  be  in- 
voked for  this  purpose  in  Virginia.'  In  West  Virginia 
"mandamus  lies  to  admit  to  office  the  rightful  claimant 
thereof,  the  only  condition  being  that  relator  must  show 

required. ' '    State  ex  rel.  v.  Willow  v.  Bayton  Board  of  Educatioiij  ;181 

Springs     (Mo.    1916),    183    S.    W.  Ky.  574,  580. 

589,  592;  State  ex  rel.  v.  Appling,  2  State  ex  rel.  v.  Dreyer,  183  Mo. 

191  Mo.  App.  589,.  592,  177  S.  W.  App.   463,  481,   167   S.   W.   1123. 
751;   State   ex  rel.  v.  Dreyer,   183  3  State    ex   rel.    v.    Grand   Eiver 

Mo.  App.  463,  481,  167  S.  W.  1123.  Township  Board,  188  Mo.  App.  266, 

Can  compel  the  performance   of  269,  175  S.  W.  139. 
a  duty,  but  cannot  create  a  legal  4  State  ex  inf.  v.  Moss,  187  Mo. 

duty,  e.  g.  to  compel  a  eity  council  App.  151,  156,  172  S.  W.  1180. 
to    make    a    tax    levy    for    school  B  State    ex   rel.   v.   Warrior,    181 

purposes,  prior  to  report  of  school  Ala.  642,  62  So.  69. 
board    to    council,    for    until    such  6  Section  2551,  vol.   5,   ante, 

time  such  legal  duty  is  not  enjoined  7  "It   is   said   that   the  practice 

by  law  upon  the  council.     Dayton  of   trying   title   to   ofiSce   by   man- 
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a  clear  prima  facie  right  thereto,  shown  by  a  cordmission, 
certificate  or  other  legal  evidence  thereof. ' '  * 

§  2554.    To  compel  payment  of  claims  or  issue  of  war- 
rants for  salaries  fixed  by  law.' 

§  2555.    To  compel  signing  or  issuing  warrants." 

Mandamus  to  compel  the  issuance  of  warrants  to  pay 
judgments  against  the  city,  cannot  be  defeated  by  the  de- 


damus  is  sustained  by  a  line  of 
decisions  covering  over  a  century 
of  the  state's  judicial  history,  and 
that  it  is  now  the  well  settled 
practice  of  the  state,  and  affords  a 
simple,  expeditious,  adequate  and 
complete  remedy  in  such  cases. ' ' 
Roanoke  v.  Elliott  (Va,  1918),  96 
S.  E.  819,  826;  Sinclair  v.  Young, 
100  Va.  284,  289,  40  S.  E.  907. 

SBooteu  V.  Pinson,  77  W.  Va. 
412,  89  S.  E.  985  L.  R.  A.  1917A, 
1244;  Schmulbach  v.  Speidel,  50  W. 
Va.  553,  40  S.  E.  424,  5,5  L.  E.  A. 
922;  Kline  v.  McKelvey,  57  W.  Va. 
30,  49  S.  E.  896. 

"That  in  the  Virginias  manda- 
mus lies  to  admit  to  ofBce  one  who 
shows  the  legal  right  thereto  there 
can  be  no  question.  It  is  some- 
times said  that  title  to  office  may 
be  settled  by  mandamus.  This 
statement  is  not  accurate.  There 
are  many  contests  for  office  which 
cannot  be  settled  by  mandamus 
proceedings.  It  is  where  one's  title 
to  office  is  as  a  matter  of  law 
settled  that  mandamus  because  of 
his  legal  right  will  admit  him  there- 
to. An  examination  of  the  sub- 
ject throughout  the  cases  will  lend 
support  to  no  other  view.  The  gist 
of  it  all  is  ,that  to  admit  one  to 
office  by  mandamus  or,  to  use  the 
inaccurate     expression,     to     settle 


title  to  office  by  that  remedy,  a 
clear  legal  right  to  the  office  must 
be  shown  by  the  claimant."  The 
question  whether  the  claimant  is 
qualified  is  not  cognizable  in  man- 
damus. Martin  v.  White,  74  W. 
Va.  628,  82  S.  E.  505;  Hutton  v. 
Holt,  52  W.  Va.  672,  44  S.  E.  164; 
Trunick  v.  North  view  (W.  Va.), 
91  8.  E.  1081. 

9  To  compel  allowance  of  claim. 
Burr  V.  San  Francisco,  30  Cal. 
App.  755,  159  Pac.  458. 

To  compel  payment  of  salary. 
State  ex  rel.  v.  Gilbert,  163  Mo. 
App.  679,  149  S.  W.  505. 

Mandamus  will  lie  to  compel  the 
proper  municipal  officer  to  sign .  a 
warrant  for  the  salary  of  a  duly 
elected  and  acting  public  officer, 
and  in  such  case  inquiry  into  the 
title  to  the  office  is  not  allowed. 
State  ex  rel.  Frank  v.  Qoben,  167 
Mo.  App.  613,  618,  152  S.  W.  93. 

See  §  2261,  ante;  §  2261,  vol.  5, 
ante. 

lOWycoff  V.  Strong,  26  Idaho 
502,  144  Pac.  341;  State  ex  rel.  v. 
Goben,  167  Mo.  App.  613,  618,  152 
S.  W.  93. 

See  §  2261,  ante. 

To  compel  city  controller  to  issue 
bonds.  Detroit  v.  Engel,  202  Mich. 
536-,  168  N.  W.  462. 

See  §  2347,  ante. 
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fense  that  the  city  has  no  funds  to  pay  them.^^    When 
funds  become  available  such  warrants  may  be  paid. 

§  2556.    To  compel  payment  of  indebtedness. 

Mandamus  will  lie  to  enforce  the  collection  of  a  judg- 
ment against  a  municipality.^^  It  will  also  lie  to  compel 
the  municipal  authorities  to  issue  tax  bills  in  the  manner 
and  on  the  property  chargeable  contemplated  by  the 
law." 

§  2560.    To  compel  calling  an  election." 

§  2561.    Concerning  elections  and  officers  thereof." 

Where  one  has  been  elected  to  the  office  of  alderman 
and  received  his  certificate  of  election  from  the  mayor, 
but  has  been  refused  a  seat  in  the  body  by  a  majority  of 
its  members,  his  remedy  is  mandamus  to  compel  a  can- 
Lowe  V.  Barlow,  129  Minn.  181, 
151  N.  W.  970. 

To  compel  giving  official  notice 
of  a  resolution  declaring  for  a 
general  revision  of  a  charter.  Jack- 
son V.  Harrington,  160  Mich.  550, 
125  N.  W.  383. 

To  compel  submission  of  charter 
amendments  to  electors.  Attorney 
General  v.  Detroit,  168  Mich.  249, 
133  N.  W.  1090. 

To  compel  council  to  submit  a 
resolution  to  a  referendum.  Hop- 
ping V.  Eiehmond,  170  Cal.  605,  150 
Pac.  977. 

To  compel  council  to  submit  a 
proposed  ordinance  to  electors,  will 
not  issue  if  ordinance  would  be 
void.  State  ex  rel.  v.  White,  36 
Nev.  334,  136  Pac.  110. 

16  To  prevent  holding  a  special 
election  to  amend  a  city  charter 
not  authorized  by  law.  Attorney 
General  v.  Detroit,  164  Mich.  369, 
128  N.  W.  879,  17  Detroit  Leg.  N. 
1136. 


llSymons  v.  United  States,  252 
Fed.  109,  111. 

IZ  State  ex  rel.  v.  Willow  Springs 
(Mo.),  183  S.  W.  589. 

13  State  ex  rel.  v.  Chillicothe,  237 
Mo.  486,  141  S.  W.  602. 

14  To  compel  city  council  to  per- 
form duty  involving  no  discretion 
e.  g.  to  call  an  election  to  elect 
city  ofS-cers.  State  ex  rel.  v.  Hin- 
ton,  76  W.  Va.  610,  87  S.  E.  358. 

To  compel  municipal  officer  to 
call  an  election.  Coney  v.  Topeka, 
96  Kan.  46,  149  Pac.  689. 

Lies  to  compel  mayor  to  issue 
proclamation  of  election  where  the 
duty  is  mandatory  and  ministerial. 
State  ex  rel.  v.  Bently,  98  Kan. 
442,  157  Pac.  1197. 

To  compel  calling  election  to 
vote  on  change  of  form  of  govern- 
ment. Territory  ex  rel.  v.  Eoswell, 
16  N.  Mei.  340,  117  Pac.  846. 

To  compel  city  council  to  call 
an  election,  at  which  is  to  be  sub- 
mitted, a  freeholder's  charter  for 
adoption  or  rejection.    State  ex  rel. 
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vass  of  the  election  returns  and  certify  the  result.    Such 
duties  are  purely  ministerial." 

§  2562.    To  compel  the  award  of  contracts. 

The  discretion  vested  in  public  officers  to  reject  bids 
for  public  work  or  for  the  custody  of  public  funds  is  a 
legal  and  fair  discretion,  to  be  exercised  impartially  and 
in  good  faith,  as  distinguished  from  an  arbitrary,  capri- 
cious or  oppressive  discretion." 

§  2564.    To  compel  the  granting  of  licenses  and  permits." 

If  the  issuance  of  the  license  or  permit  is  discretionary 
with  the  officer  or  municipal  board,  it  is  clear  that  it  can- 
not be  compelled  by  mandamus." 


16  state  ex  rel.  v.  Moss,  187  Mo. 
App.  151,  156,  172  S.  W.  1180; 
State  ex  rel.  v.  Stuekey,  78  Mo. 
App.  533;  State  ex  rel.  v.  Qaresehe, 
65  Mo.  480,  489. 

Instate  ex  rel.  v.  Dreyer,  183 
Mo.  App.  463,  481-490,  167  S.  W. 
1123;  State  ex  rel.  v.  Grand  Biver 
Tp.  Board,  188  Mo.  App.  266,  269- 
271,  175  S.  W.  139. 

18  Permit.  Stubbs  v.  Scott,  127 
Md.   86,  95  Atl.   1060. 

Permit  to  alter  building.  Peo- 
ple ex  rel.  v.  Eoberts,  153  N.  Y.  S. 
143,  90  Mise.  Eep.  439;  People  ex 
rel.  V.  Moore,  165  N.  T.  S.  840, 
179  App.  Div.  121,  (to  compel  offi- 
cer to  act  on  application  for  per- 
mit) ;  State  ex  rel.  v.  Cunuingfham, 
97  Ohio  130,  119  N.  B.  361,  (deny- 
ing mandamus) ;  State  ex  rel.  v. 
Minneapolis,  136  Minn.  479,  162 
N.  W.  477;  Mobridge  v.  Brown,  39 
S.  D.  270,  164  N.  W.  94;  State  ex 
rel.  V.  Harper,  166  Wis.  303,  165 
N.  W.  281;  Sj)aun  v.  Dallas  (Tex. 
Civ.  App.),  189  S.  W.  999. 

Permit  for  construction  of  build- 


ing. Meyers  v.  Houghton,  137 
Minn.  481,  163  N.  W.  754. 

Permit  to  erect  a  building,  denied 
under  particular  facts.  Baltimore 
V.  Scott,  131  Md.  228,  101  Atl. 
674. 

Permit  to  repair  building.  Cross- 
man  V.  Galveston  (Tex.  Civ.  App.), 
204  S.  W.  128. 

Building  permit  refused  because 
of  ordinance  restrictions  which 
were  void.  People  ex  rel.  v.  Chi- 
cago, 260  111.  150,  102  N.  B.  1039. 

Granted  to  compel  issualnce  of 
license  to  conduct  a  garage,  apply- 
ing doctrine  of  estoppel  in  pais 
against  municipality.  People  ex 
rel.  v.  Thompson,  209  111.  App. 
570. 

License  to  sell  liquor.  State  ex 
rel.  V.  Ackerly,  69  Fla.  23,  67  So. 
232. 

19  Discretion  in  issuing  and  re- 
newing dramshop  license  under  par- 
ticular laws.  State  ex  rel.  v.  Long, 
164  Mo.  App.  658,  147  S.  W.  1116. 

The  granting  of  license  to  run 
a  pool  room  is  discretionary,  and 
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The  petitioner  must  show  a  clear  legal  right  to  the  writ 
and  a  clear  neglect  of  duty  on  the  part  of  the  public  offi- 
cer to  perform  the  act  sought  to  be  enforced.  For  ex- 
ample, one  who  seeks  to  compel  a  city  to  issue  to  him  a 
permit  for  the  erection  of  a  building  must  show  compli- 
ance with  all  the  valid  requirements  of  the  building  ordi- 
nances and  regulations.^"    ' 

§  2566.    Miscellaneous  instances. 

In  a  proper  case  mandamus  may  be  invoked  to  compel 
a  performance  of  the  following  acts :  turning  over  funds 
to  a  municipality ;  ^^  issuance  of  correct  tax  bills  for  pub- 
lic improvements ;  ^'  approval  and  i-egistration  of  a  plat 
of  city  lots  for  an  addition;^*  correction  of  Ulegal  acts 
on  the  part  of  the  civil  service  commission ;  **  a  mayor  to 
refrain  from  attempting  to  remove  eoi  officer  without  au- 
thority ;  '^^  municipal  authorities  to  remove  obstructions 
to  streets  that  cohstitute  a  public  nuisance ;  ^''  an  officer 
to  do  his  duty,  to  remove  unlawful  roof  sign  structure ;  ®* 
1 

hence,  cannot  be  compelled  by  man-  the  making  of  a  plat  for  an  addi- 

damus.      It    is    not    a    matter    of  tion  to  the   ctiy,  the   duty  of  the 

personal  right  as  in  case  of  a  use-  council  to  approve  the  plat  is  minis- 

ful   occupation.     State    ex   rel.   v.  terial    and    may    be    enforced    by 

Adair  County  Court,  177  Mo.  App.  mandamus. ' '    People  ex  rel.  v.  Mas- 

12,  163  S.  W.  279.  sieon,  279  111.  312,  116  N.  E.  639. 

Permit  to  make  changes  in  tene-  To   compel   approval   of  plat   of 

ment   house   denied,   where   permit  township   land.      Klug   v.    Auditor 

had  been  denied  by  building  com-  General,  194  Mich.  41,  160  N.  W. 

missioner.     State   ex   rel.   v.    Oun-  589. 

nin^ham,   97   Ohio   130,  119  N.   E.  26Slavin  v.  McGuire,  205  N.  Y. 

361.  84,  98  N.  E.  405,  affirming  128  N. 

20  People  V.  Chicago,  280  111.  576,  Y.  8.  1146,  144  App.  Div.  910. 
580,    117    N.    E.    779;    People    v.  26  Cunningham  v.  Eockwood,  222 
BuBse,  248  111.  11,  93  N.  ,E.  327.  Mass.  574,  111  N.  E.  409,  412. 

21  West  Linn  v.  Tufts,  75  Or.  27  Harman  v.  Parsons,  81  W.  Va. 
304,  146  Pac.  986.  197,  94  S.  E.  135. 

23  Likes  V.  EoUa,  190  Mo.  App.  28  People  ex  rel.  v.  Ludvidg,  218 
140,  176  S.  W.  520.  N.  Y.  540,  113  N.  B.  532;  Southern 

24  "Where  the  provisions  of  the  Leasing  Co.  v.  Ludwig,  217  N.  Y. 
statutes  and  the  ordinances  of  the  100,  111  N.  E,  470. 

city  have    been   complied   with   in 
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city  oflSicer  to  enforce  an  ordinance  prescribing  fire  limits 
and  directing  the  demolition  of  buildings  erected  in  vio- 
lation thereof ;  ^'  the  inauguration  of  a  double  platoon 
system  in  the  fire  department,  which  had  been  sustained 
by  a  vote  of  the  electors,  but  which  the  council  declined 
to  put  into  force  pleading  want  of  funds ; '"  a  police  judge 
to  issue  a  warrant  of  arrest  for  violation  of  a  valid  ordi- 
nance.'^ 

But  mandamus  will  not  issue  to  compel  a  mayor  to  sign 
a  void  ordinance,*^  nor  to  compel  a  city  to  remove  ashes 
produced  from  burning  coal  to  heat  an  apartment.  ' '  The 
duty  of  removing  ashes  from  buildings  where  they  are 
produced  rests  primarily  upon  the  owner  or  occupant. 
While  the  c^ty  may,  we  think,  by  appropriate  legislation 
voluntarily  assume  that  duty  and  relieve  the  owner  of  the 
burden,  it  cannot  be  compelled  to  do  so. ' '  '^ 

29  Beem  v.  Davis,  31  Idaho  730,  suflScient,  we  think  it  was  the  duty 

175    Pao.    959,    962,    citing    §  80i,  of  the  magistrate  to  issue  the  war- 

vol.  2,  ante.  rant,  and  upon  refusal  to  act,  he 

80  State  ex  rel.  v.  Everett,  101  can  be  compelled  to  do  so  by  man- 
Wash.   561,   172  Pao.   752.  damua."    Marshall  v.  Hemdon,  161 

81  "Mandamus  will  lie  to  compel'  Ky.  232,  234,  170  S.  W.  623. 

an  inferior  tribunal  to  act,  but  not  82  State    ex    rel.    v.    Woody,    90 

to   control   its   judgment.     »     *     *  Wash.  501,  156  Pac.  534. 

Since  the  pleadings  show  there  was  38  People  v.  Chicago,  277  111.  394, 

a   valid   city   ordinance    and   it   is,  115   N.   E.    570,    affirming   200   111. 

admitted    that    the    affidavit    was  App.  35. 


,  CHAPTER  52. 
CITIZENS  AND  TAXPAYERS'  SUITS. 


§2575.  Propriety  of  action  in  gen-       §2592. 

eral. 
§  2576.  Same — statutory  provisions.      §  2593. 
§  2577.  Same — New  York  statutes. 
§  2578.  Same— effect  of  remedy  at      §  2594. 

law. 
§  2581.  Certiorari  as  remedy. 
§  2582.  Actions   in   behalf   of    mu-      §  2595. 

nieipality. 
§  2583.  Eight  of  taxpayer  to  inter-      §  2596. 

vene  or  defend. 
§  2584.  Motive    of    plaintiff   imma- 
terial. §  2597. 
§  2585.  Who  may  sue. 

§  2586.  Same — pecuniary    interest.         §  2599. 
§  2587.  Same  —  injury   different 

from    that    sustained    by      §  2600. 

other  taxpayers, 
i  2588.  Same — estoppel    to   sue.  §  2601. 

§2590.  Acts    which    may    be    en-      §2602. 

joined. 
§  2591.  Same — passage      and      en-       §  2603. 

forcement  of  ordinances. 


Same  —  acts  relating  to 
bonds. 

Same — making  or  perform- 
ance of  illegal  contracts. 

Same — ^letting  of  contracts 
where  competitive  bids 
required. 

Same — incurring  indebted- 
ness above  debt  limit. 

Same  —  unlawful  expendi- 
ture or  diversion  of 
funds. 

Same — levy  and  collection 
of  taxes. 

Same — collection  of  judg- 
ment. 

Same — misuse  of  municipal 
property. 

Demand  before  suit. 

Parties,  pleading  and 
proof. 

Judgment, 


§  2575.    Propriety  of  action  in  general. 

Apart  from  statutory  authorization,  or  a  violation  of 
his  recognized  legal  rights  in  common  with  other  tax- 
payers similarly  situated,  a  taxpayer  as  such,  it  is  stated 
in  late  New  York  decisions,  has  no  right  to  demand  either 
at  law  or  in  equity,  the  vindication  of  the  public  right,  or 
to  restrain  or  prevent  the  waste  of  public  funds  or  injury 
to  public  property,  or  to  enjoin  a  threatened  unlawful 
oflScial  act.^ 


lAltschul  V.  Ludwig,  216  N.  Y. 
459,  111  N.  B.  216;  Schieffeliu  v. 
Craig,  170  N.  Y.  S.  603,  609. 

Taxpayer's  action  by  mandamus 


to  compel  compliance  with  law. 
Levering  v.  Williams  (Md.  1919), 
106  Atl.  176. 

Taxpayer's    action.      People    v. 
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^ ; \ 

In  a  recent  Pennsylvania  case  a  mnnicipality  had  bor- 
rowed a  sufficient  sum  of  money  in  a  lawful  manner  to 
improve  a  particular  street.  Thereafter  steps  were  being 
taken  to  charge  the  abutting  property  on  the  street  to 
be  improved  with  the  cost  thereof.  A  taxpayer  owning 
abutting  property  on  such  street  sought  to  restrain  the 
municipal  authorities  from  so  proceeding.  The  injunc- 
tion was  denied  because,  first  (as  expressed  by  the  court), 
a  taxpayer's  bill  is  essentially  a  class  bill,  and  can  be  filed 
only  in  the  common  interest  of  all  of  the  taxpayers  of  the 
municipality,  to  prevent  the  wrongful  expenditure  of 
public  money  or  the  wasting  of  the  assets  of  the  munic- 
ipality, whereas  the  present  bill  was  not  filed  to  prevent 
the  expenditure  of  public  money,  but  to  compel  its  ex- 
penditure for  the  benefit  of  the  plaintiff  and  the  land- 
owners on  the  street  to  be  improved,  who  were  a  part  only 
of  the  taxpayers  of  the  municipality;  and,  second,  if  in 
the  contemplated  improvement  in  the  manner  stated  the 
municipal  authorities  should  file  a  claim  against  plain- 
tiff's property,  he  might  defend,  and  thus  he  had  an  ade- 
quate remedy  at  law.* 

In  invoking  the  doctrine  of  an  early  Pennsylvania  case 
that  ' '  in-  order  to  enable  a  plaintiff  to  sue  on  behalf  of 
himself  and  others  who  stand  in  the  same  relation  with 
him  to  the  subject  of  the  suit,  it  must  appear  that  the  re- 
lief sought  by  him  is  in  its  natui'e  beneficial  to  all  those 
whom  he  undertakes  to  represent,"  the  court  remarked 
"that  the  principle  is  sound  and  so  far  as  we  are  aware 
has  never  been  departed  from."  * 

Holten   (111.  1919),  122  N.  B.  540.  ZSchlanger     v.     West     Berwick, 

' '  Citizens  and  taxpayers  have  no  Borough,    261    Pa.    605,    104    Atl. 

standing  as  such  for   championing  764. 

the  rights  of  the  public  in  abating  8  Schlanger     v.      West     Berwick 

a     nuisance."       They     complained  Borough,    761    Pa.    605,    104    Atl. 

that   a   hospital   about   to   be   con-  764;    quoting   with    approval   from 

structed    and    put    into    operation  Gray   v.   Chaplin,   2   Sim.    &  Stev*f. 

would   endanger   their   health   and  (Pa.),   267. 
that   of  their  families.     Le  Bour- 
geois V.  New  Orleans   (La.  1919), 
82  So.  268,  270,  271. 
8  McQ.— 41 


8182 


Municipal  Coepoeations. 


[§  2575 


Taxpayers  have  the  right,,  it  has  often  been  held,  to 
protect  their  interests  and  those  of  the  public  generally 
by  means  of  an  injunction  to  prevent  unlawful  appropria- 
tions and  the  squandering  of  public  money,*  and  where 
public  money  has  been  unlawfully  paid  out  by  the  direc- 
tion of  the  mayor  and  a  majority  of  the  members  of  the 
council  and  it  is  apparent  fromtthe  facts  that  such  officers 
would  not  take  the  necessary  steps  to  institute  an  action 
to  recover  such  sum  from  themselves,  and  thus  restore  it 
to  the  municipality,  and  that  it  would  be  futile  to  insist 
that  demand  should  be  made  upon  them  to  commence  such 
an  action  for  this  purpose,  in  Wisconsin  it  has  been  held 
that,  resident  taxpayers  may  sue  for  and  in  their  own 
behalf  and  all  other  taxpayers  of  the  city  to  compel  res- 
toration of  such  money  to  the  city  treasury.* 


4  A  taxpayer  may  invoke  injunc- 
tion to  restrain  municipal  corpora- 
tions or  their  officers  from  exceed- 
ing their  lawful  powers  or  violating 
their  legal  duties  in  any  manner 
which  will  affect  injuriously  the 
taxpayer;  e.  g.  making  an  unau- 
thorized appropriation  of  the  cor- 
porate funds  or  an  illegal  disposi- 
tion of  corporate  property.  Wil- 
liams V.'  School  District,  167  Mo. 
App.  476,  481,  151  S.  W.  506. 

"The  rule  is  well  settled  that, 
in  the  absence  of  legislation  re- 
stricting the  right  to  some  public 
officer,  the  courts  will,  upon  the 
application  of  one  or  more  of  the 
individual  taxpayers  interfere  by 
appropriate  process  to  prevent  an 
unlawful  expenditure  of  public 
money  by  the  officers  of  the  corpo- 
ration or  the  incurring  of  an  obliga- 
tion which  will  render  such  ex- 
penditure necessary.  There  never 
has  been  any  such  restrictive  legis- 
lation in  this  jurisdiction,  and  from 
an  early  date  in  the  history  of 
the  state  the  right  of  the  taxpayer 


to  maintain  an  action  to  prevent  or 
restrain  misuse  of  corporate  power 
has  been  recognized  and  en- 
forced." Milligan  v.  Miles  City, 
51  Mont.  374,  153  Pac.  276. 

6  Wilcox  V.  Forth,  154  Wis.  422, 
143  N.  W.  165. 

"Taxpayers  of  a  municipa,lity 
have  a  right  to  examine  its  books 
and  records  at  any  proper  time 
for  any  legitimate  purpose. 
*  *  *  They  may  also  proceed 
in  equity  to  enjoin  municipalities 
and  their  officers  from  misappro- 
priating public  funds  under  their 
control.  Such  right  is  grounded  on 
the  relation  which  taxpayers  bear 
to  the  municipality  which  rela- 
tion is  analogous  to  that  existing 
between  the  stockholders  of  a  pri- 
vate corporation  and  the  corporate 
entity.  By  reason  of  such  rela- 
tion public  funds  under  the  control 
of  the  municipality  and  its  officers 
belong  beneficially  to  the  taxpay- 
ers, and  hence  where  the  necessity 
to  do  so  exists  they  may  take  steps 
to  protect  such  funds.     When  the 
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General  taxpayers  may  maintain  a  suit  in  equity  to  re- 
strain the  performance  of  a  street  paving  contract  if  it  is 
made  to  appear  that  it  is  invalid  and  that  loss  will  ensue 
to  the  general  taxpayers  through  its  performance.  In 
such  suit  they  are  not  recognized  as  standing  for  any 
direct  interest  of  their  own.  They  represent  only  the 
interests  of  the  general  taxpayers.^ 

And  a  bill  by  taxpayers  to  restrain  a  village  from  pur- 
chasing instead  of  condemning  land  needed,  as  required 
by  law,  was  sustained,  without  averment  and  proof  of 
fraud.  Nor  in  such  case  can  there  be  waiver  or  estoppel 
as  against  taxpayers.'' 

So  a  citizen  may  sue  to  recover  back  money  paid  out  by 
a  city  to  a  contractor  on  a  paving  contract  made  without 
an  ordinance  and  without  advertising  for  bids,  as  re- 
quired by  law.' 

§  2576.    Same — statutory  provisions. 

The  Kansas  statute  authorizes  an  injunction  to  restrain 
the  illegal  levy  of  any  tax,  charge  or  assessment,  or  the 
collection  of  any  illegal  tax,  charge  or  assessment,  or 
any  proceeding  to  enforce  the  same ;  or  to  enjoin  any  pub- 
misappropriation  of  public  funds  municipality  public  funds  thereto- 
has  been  accomplished  and  the  mu-  fore  wrongfully  sequestered  or  mis- 
nicipality  and  its  proper  officers  appropriated,  they  may  retain  out 
on  demand  refuse  to  proceed  to  of  the  fund  or  recover  fram  the 
cause  such  funds  to  be  restored,  municipality  their  reasonable  costs 
taxpayers  in  the  interest  of  them-  and  expenses  incurred  including  the 
selves  and  all  others  similarly  situ-  reasonable  expenses  of  procuring 
ated  may  take  steps  to  recover  the  services  of  expert  account- 
such  funds  in  behalf  of  the  munici-  ants. ' '  Michigan  City  v.  Marwick 
pality  and  to  that  end  and  may  eon-  (Ind.  App.),  116  N.  E.  434,  436. 
duct  investigations,  commence  and  6'Berger    v.    Superior,    166    Wis. 

prosecute  actions,  etc.  In  any  such  477,  166  N.  W.  36;  Kircher  v. 
action,  however,  the  complaint  Pederson,  117  Wis.  68,  93  N.  W. 
must  affirmatively  disclose  their  in-      813. 

terest  as  that  they  are  taxpayers.  T  Head   v.   Wood   Eiver,   194  111. 

*     *     »     Where  by  steps  they  are      App.  104,  110. 

authorized  to  take  as  measured  by  8  Lincoln   v.   Thompson,    190   111. 

the     foregoing     propositions,     tax-      App.   536. 
payers  cause  to  be  restored  to  the 
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lie  officer,  board  or  body  from  the  entering  into  any  con- 
tract or  doing  any  act  not  authorized  by  law  that  may 
result  in  the  creation  of  any  public  burden  or  the  levy  of 
any  illegal  tax,  charge  or  assessment;  and  allows  any 
number  of  persons  whose  property  is  or  may  be  affected 
by  a  tax  or  assessment  so  levied,  or  whose  burdens  as 
taxpayers  may  be  increased  by  the  threatened  unauthor- 
ized contract  or  act  to  unite  in  the  petition  filed  to  obtain 
such  injunction.  Actions  under  this  statute  have  been 
frequently  sustained.® 

An  individual  taxpayer  may  maintain  such  action." 

Under  the  Montana  statute,  it  seems  that  a  complaint 

for  an  injunction  by  a  resident  taxpayer  must  disclose 

special  injury  to  such  complainant,  "which  is  essential  to 

entitle  him  to  an  injunction. ' '  ^^ 

The  Oklahoma  statute,  among  other  things,  provides 
in  substance  that  in  event  of  an  illegal  or  fraudulent  pay- 
ment of  money  or  transfer  of  property  of  the  public,  any 
resident  taxpayer  affected,  after  demand  on  the  appro- 
priate authorities  to  institute  the  proper  proceedings  by 
ten  or  more  resident  taxpayers,  may  in  the  name  of  the 
state  commence  and  maintain  any  suitable  action  to  re- 
cover, etc.,  to  which  action  the  municipality  shall  be  made 
a  party  defendant;  and  one-half  of  the  amount  of  money 
and  one-half  the  value  of  the  property  recovered  shall  be 
paid  to  such  resident  taxpayer  as  a  reward.'^^ 

§  2577.    Same— New  York  statutes." 
Various  New  York  legislatures  have  recognized  that 

9  Hartzler  v.   Goodland,  97  Kan.      a   county   attorney.     Territory    ex 
129,   154  Pae.   265.  rel.   v.  Woolsey,   35  Okl.   545,   130 

10  Arnhold  v.  Klug,  97  Kan.  576,      Pae.    934,   937. 

155    Pae.    805;    Meiatrell    v.    Ellis  Demand   by   the   named  number 

County,  76  Kan.  319,  91  Pae.  65.  of  taxpayers  is  a  condition  prece- 

11  Larkin  v.  Butte,  52  Mont.  410,  dent   to   sue.     State    v.    Oklahoma 
158  Pae.  316.  City  (Okl.),  168  Pae.  227. 

12  State     ex    rel.     v.     Muskogee  In  an  action  to  recover  the  penal- 
(Okl.),  172  Pae.  796.  ty,  the  burden  is  on  the  plaintiff. 

The  statute  does  not  authorize  an      Buckeye   Engine    Co.    v.    Cherokee 
action    to    be    maintained    in    the      (Okl.),  153  Pae.  1166. 
name  of   the   state   on  relation   of  13  McBride  v.  Ashley,  154  N.  Y. 
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the  condition  as  developed  in  that  state  under  the  com- 
mon law  rule  was  inadequate  to  protect  the  public  rights 
where  public  officials  who  were  charged  with  the  enforce- 
ment of  the  law  were  themselves  guilty  of  waste  of  or 
injury  to  public  funds  or  property,  or  illegal  official  acts, 
which  resulted  in  the  enactment  of  the  statutes  set  put  in 
this  work^* 

Concerning  this  legislation  a  late  case  declared :  "The 
purpose  of  the  statutes  authorizing  a  taxpayer's  action 
is  not  to  confer  upon  the  taxpayer  the  power  to  bring  ac- 
tions which  the  public  authorities  have  no  power  to  bring, 
but  these  statutes  are  designed  to  confer  upon  the  tax- 
payer the  right  to  bring  such  an  action  in  the  cases  speci- 
fied in  the  statute  which  are  cases  where  the  relief  sought 
could  be  obtained  by  appropriate  proceedings  on  the  part 
of  public  officers. ' '  " 

Hence,  where  a  municipality  has  a  just  cause  of  action 
which  it  should  prosecute,  but  refuses  a  taxpayer's  ac- 
tion is  proper  to  redress  the  wrong  to  the  corporation 
and  it  may  be  made  defendant  representing  all  its  mem- 
bers.^^  Further :  ' '  The  mere  illegality  of  the  official  act 
in  and  of  itself  does  not  justify  injunctive  relief  at  the 
request  of  the  taxpayer.  To  be  entitled  to  this  relief 
when  waste  or  injury  is  not  involved  it  must  appear  that 
in  addition  to  being  an  illegal  official  act  the  threatened 
act  is  such  as  to  imperil  the  public  interests  or  calculated 
to  work  public  injury  or  produce  some  public  mischief. ' '  " 

S.  1010,  91  Misc.  Rep.  585;   Cleve-  dure   and   section   51   of   the   Gen- 
land  V.   Watertown,   166   N.   T.  S.  eral  Municipal  Law  (Consol.  Laws, 
286,    affirming    165    N.   Y.   S.    305,  c.  24)  and  the  right  of  a  taxpayer 
99  Misc.  Rep.  66.  to   bring  such   an   action   must  be 
14 Section  2577,  vol.  5    ante.  found    in    one    of    said    sections." 
"As  a  result  of  the  many  illegal  Schieffelin  v.   Craig,   170  N.  Y'.  S. 
and   wasteful    acts    committed    by  603,  183  App.  Div.  515. 
Tweed  and  his  associates  the  Legis-  15  Altschul  v.  Ludwig,  216  N.  T. 
lature  enacted  chapter  161  of  the  459,  111  N.  E.  216,  218. 
Laws  of  1872  which  was  the  foun-  18  Carpenter  v.  Wise,  155  N.  Y. 
dation  fof  various  acts  of  the  legis-  S.    996,    1000,   92   Misc.   Eep.    246, 
lature  which  have  since  been  passed  affirmed  in  159  N.  Y.  S.  1104. 
and  have  been  embodied  in  section          17  Altschul  v.  Ludwig,  216  JST.  Y. 
1925   of  the  Code   of  Civil  Proce-  459,  111  N.  E.  216,  218,  approving 
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To  support  a  taxpayer's  action  it  must  appear  that  the 
act  sought  to  be  restrained  would  be  illegal  or  there 
existed  fraud,  corruption  or  wrong  doing.  "Without 
such  allegation  and  proof  there  is  no  basis  for  a  tax- 
payer 's  action. ' '  " 

"To  justify  the  bringing  of  a  taxpayer's  action  some 
improper  motive  of  an  officer  is  essential.  The  act  com- 
plained of  need  not  be  corrupt  in  the  sense  of  not  being 
induced  by  a  desire  for  pecuniary  gain;  but  it  must  be 
done  to  accomplish  some  purpose  foreign  to  the  interest 
of  the  municipality  which  is  tantamount  to  fraud.  Bad 
judgment,  even  gross  incompetency,  is  not  bad  faith. ' '  ^' 

By  virtue  of  New  York  legislation  an  action  may  be 
maintained  by  a  taxpayer  to  restrain  an  illegal  official 
act  which  is  of  such  a  character  that  it  could  be  restrained 
upon  the  application  of  the  attorney  general  or  some 
body  or  officer  acting  on  behalf  of  the  public.^" 

"The  waste  to  be  prevented  by  a  taxpayer's  action  is 
confined  to  cases  where  the  acts  complained  of  are  with- 
out power,  or  where  corruption,  fraud  or  bad  faith 
amounting  to  fraud  is  charged. ' '  ^^ 

Eogers  v.  O'Brien,  153  N.  Y.  357,  waste    as    making    contracts,     for 

361,  47  N.  E.  456.  whether  it  is  for  the  best  interests 

18  Kingsley  v.  Pounds,  160  N.  Y.  of  the  municipality  is  solely  for  the 

S.  228,  230,  96  Misc.  Eep.  27.  decision  of  city  officers.     Admiral 

To  sustain  a  taxpayer's  action  to  Eealty  Co.  v.  New  York,  206  N.  Y. 

nullify  a  contract  made  by  a  com-  110,  99  N.  E.  241,  Ann.  Cas.  1914A, 

mission   in   behalf   of   a   city  with  1054;  Carpenter  v.  Wise,  155  N.  Y. 

certain    railroad    companies    as    to  S.  996,  1001,  92  Misc.  Eep.  246. 

streets,  etc.,  fraud,  corruption  and  Denying    right    of    taxpayer    to 

bad  faith  on  the  part  of  the  public  restrain  a  sewer  connection  with  a 

officers  must  appear.     McCutcheon  sewer    of   another   city.      Kelly   v. 

V.   Buffalo   Terminal  Station   Com.,  Miller,  139  N.  Y.  S.  991,  78  Misc. 

217  N.  Y.  217,  111  N.  E.  661,  668,  Eep.  584. 

citing    §  2577,    vol.    5,    ante,    and  20  Altschul  v.  Ludwig,  216  N.  Y. 

affirming  154  N.  Y.  S.  711,  168  App.  459,    111    N.    E.    216,    219;    Eogers 

Div.  301.  V.  O'Brien,  153  N.  Y.  357,  361,  47 

WMarsch  v.  Seibert,  155  N.  Y.  N.  E.  456. 

S.  1083,  1085.  21  Voelcker  v.  Schnell,  166  N.  Y. 

Taxpayer's  actions  cannot  inter-  S.  420,  425. 

fere    with    discretionary    acts,    of  The  words  "waste  and  injury," 

course,  in  the  absence  of  fraud  or  include    only   illegal,  wrongful,    or 
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Injunction  brought  by  a  taxpayer  to  prevent  the  rais- 
ing of  funds  by  taxation  to  satisfy  a  legal  assessment 
against  a  municipality  as  its  part  of  a  street  improve- 
ment, not  being  an  action  to  obtain  a  judgment  preventing 
the  waste  of  or  injury  to  the  estate,  funds  or  other  prop- 
erty of  the  city,  but  relating  only  to  the  manner  of  rais- 
ing funds  to  pay  a  lawful  obligation  of  the  city,  will  not 
lie  under  Section  1925  of  the  Civil  Code  of  Procedure,  nor 
under  Section  51  of  the  General  Municipal  Law,  although 
the  latter  is  broader  and  includes  action  to  prevent  any 
illegal  official  act  on  the  part  of  any  officers,  agents,  com- 
missioners or  other  persons.^^ 

A  taxpayer's  action  to  restrain  a  board  of  fire  conunis- 
sioners  from  permitting  city  employees  in  the  fire  de- 
partment from  doing  work  for  the  city,  namely,  painting 
fire  houses  and  fire  apparatus,  was  denied  under  the  New 
York  statutes.  In  such  case  only  the  firemen  themselves 
should  be  permitted  to  raise  the  question.  The  proposi- 
tions advanced  to  sustain  the  action  were,  in  substance, 
that  (1)  it  takes  them  from  the  occupation  for  which  the 
city  employed  them,  (2)  it  subjects  them  to  the  action  of 
paint  and  turpentine  upon  their  eyes  at  a  time  when  the 

dishonest       acts.         Voelcker       v.  of    public    funds    and    illegal    offi- 

Schnell,    166    N.    Y.    S.    420,    425;  cial  acts,  and  to  compel  restitution 

Altschul  V.  Ludwig,  216  N.  Y.  459,  of   public   funds   corruptly   or   ille- 

111  N.  E.  216.  gaily    disposed    of    is    confined    to 

To  prevent  waste  as  payment  of  cases    where    fraud    or    corruption 

salary     wrongfully.       Gregory     v.  or   illegal   of&cial   acts   are   shown, 

Simpson,    159    N.   Y.   S.    1016,    173  and    it    was   not   intended    to    em- 

App.  Div.  6.  power    the    courts    to    review    dis- 

Taxpayer's  action  to  prevent  the  eretionary  action  or  acts  of  public 

waste  of  city  funds  in  the  nature  boards  or  officials."    Western  New 

of    an    application    for    an    action  York   Water   Co.   v.   Laughlin,   157 

pendente  lite  to  restrain  the  carry-  N.  Y.  257,  260. 
ing  out  of  the  proposed  plan  for  22  SchiefEelin  v.  Craig,  170  N.  Y. 

the  reconstruction  of  a  court  house.  S.  603,  609,  183  App.  Div.  515,  fol- 

Klinck    V.    Pounds,    163   N.    Y.    S.  lowing  Eogers  v.  O'Brien,  153  N. 

1008.  Y.  357,  361,  47  N.  B.  456,  and  Alt- 

"The  remedy  given  by  the  stat-  sehul   v.   Ludwig,   216   N.   Y.   459, 

utory  provisions  under  which  this  467,  111  N.  E.  216,  218. 
action  is  brought  to  enjoin  waste 
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fire  alarm  may  be  sounded,  and  (3)  no  compulsion  should 
be  exerted  but  should  be  left  to  the  firemen  to  perform 
the  work  voluntarily,  if  performed  at  all.  These  proposi- 
tions were  rejected,  the  court  observing:  "The  very 
theory  of  a  taxpayer's  action  is  that  the  taxpayer,  as  the 
ultimate  bearer  of  the  burdens  of  a  municipality,  shall 
have  a  remedy  against  the  illegal  official  acts  which  tend 
to  waste  the  property  of  the  public  and  to  impose  unjust 
burdens  on  the  taxpayers."  ^* 

In  one  case  a  permit  to  erect  on  a  building  a  sky  sign 
141  feet  was  duly  granted.  Before  anything  was  done 
under  the  permit  an  ordinance  was  passed  limiting  such 
signs  to  75  feet.  When  the  sign  was  being  erected  in  ac- 
cordance with  the  permit,  the  city  declining  either  to  re- 
voke the  permit  or  interfere,  a  taxpayer's  action  was  be- 
gun to  compel  the  appropriate  city  officer  to  revoke  the 
permit  and  enjoin  him  from  permitting  the  work  to  pro- 
ceed.   The  action  was  denied.^ 

In  an  action  to  restrain  a  building  superintendent  from 
approving  plans  and  issuing  permit  for  the  reconstruc- 
tion of  a  theater  building  in  accordance  with  a  decision  of 
a  board  of  examiners  to  which  board  an  appeal  had  been 
taken  after  the  superintendent  had  disapproved  the  plans 
and  declined  to  issue  a  permit  on  the  ground  that  the 
plans  did  not  comply  with  the  law,  the  court  said  that  as 
it  does  not  appear  that  the  act  sought  to  be  restrained 
would,  if  performed,  result  in  waste  or  injury  to  the 
funds  or  estate  of  the  municipality.  "If  the  action  can 
be  maintained,  it  must  be  because  the  act  that  is  threat- 
ened is  an  illegal  official  act,  and  because  of  the  nature  of 
the  act  itself."  "The  answer 'to  the  question  whether 
this  action  can  be  maintained  must  depend  upon  whether 
the  threatened  act  is  in  violation  of  public  rights  or 
would  imperil  the  public  interests  or  be  calculated  to 
work  a  public  injury."     The  court  concluded  that  the 

23  Marsch  v.  Seibert,  155  N.  Y.  24  Southern  Leasing  Co.  v.  Lud- 

iS.    1083,    1085,    following    Queens  wig,  217  N.  T.  100,  111  N.  E.  470, 

County  Water   Co.   v.   Monroe,   82  reversing   153   N.    T.    S.    545,    168 

N.  T.  S.  610,  83  App.  Div.  105.  App.  Div.  233. 
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plans  of  the  proposed  theater  violated  those  provisions 
of  the  law  designed  to  promote  public  safety,  and  reduce 
the  risk  of  injury  from  fire,  and  that  it  was  manifest  that 
disregard  of  the  safeguards  prescribed  imperiled  the 
public  interests  and  was  calculated  to  produce  public 
injury.  Moreover,  that  a  theater  built  in  violation  of 
the  provisions  to  safeguards,  etc.,  would  be  a  public  nuis- 
ance and  could  be  abated  by  the  attorney  general  by  ap- 
propriate court  action  or  by  the  proper  public  authorities, 
and  in  such  circumstances,  a  taxpayer  may  maintain  an 
action  to  restrain  an  illegal  official  act,  that  is,  where  it 
could  be  restrained  by  the  attorney  general  or  some  body 
or  officer  acting  in  behalf  of  the  public ;  and  as  the  grant- 
ing of  a  permit  to  erect  such  a  building  is  also  an  illegal 
official  act,  it  may  be  restrained  in  a  taxpayer's  action. 
As  to  the  board's  action  in  approving  plans,  although 
the  law  said  its  decision  should  be  ' '  final, "  "  final ' '  meant 
only  when  action  was  within  the  limitations  of  the  ap- 
plicable law,  and  to  approve  plans  not  in  accordance  with 
the  New  York  Code  was  beyond  its  powers,  and  hence 
not  "final. "2" 

Under  the  New  York  civil  service  law  any  taxpayer 
has  the  right  to  bring  an  action  to  the  Supreme  Court 
to  restrain  the  payment  of  salary  or  other  compensa- 
tion to  any  person  appointed  to  or  holding  any  office, 
place  or  employment  in  violation  of  any  of  the  provi- 
sions of  the  civil  service  law,  and  that  statute  provides 
that  such  right  shall  not  be  limited  or  denied  by  reason 
of  the  fact  that  such  office,  place  or  employment  shall 
have  been  classified  as,  or  determined  to  be,  not  subject 
to  competitive  examination.  Under  this  statute  the  mere 
illegality  of  an  appointment  is  sufficient  to  authorize  the 
intervention  of  a  taxpayer.**® 

2B  Altsehul  V.  Ludwig,  216  N.  T.  not  a  citizen  of  the  state  under  a 

459,   111   N.   E.   216,  219,  220,  af-  law  forbidding  the  employment  of 

firming  155  N.  Y.  S.  1091.  non-residents   of  the    state.     Hell- 

26  Rule   applies   to   female  nurse  yer  v.  Prendergast,   162   N.   Y.  S. 

in  city  health  department  who  was  788,  176  App.  Div.  383. 
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§  2578.    Same — effect  of  remedy  at  law.^' 

The  equitable  remedy  of  an  injunction  under  the  Gen- 
eral Municipal  Law  of  New  York,  it  has  been  held  by 
the  Court  of  Appeals  of  that  state,  is  to  be  granted  or 
withheld  in  accordance  with  the  general  principles  which 
govern  the  exercise  of  equitable  jurisdiction.''* 

A  fundamental  principle  governing  the  exercise  of 
equitable  jurisdiction  is  that  equity  will  not  act  where 
the  remedy  at  law  is  adequate ;  and  the  remedy  at  law 
is  adequate  where  a  full  measure  of  relief  is  available 
through  mandamus.^' 

The  statute  was  ' '  designed  to  give  a  taxpayer  a  remedy 
under  conditions  where  none  had  been  available  before. 
It  was  not  designed  to  reach  conditions  and  correct  evils 
where  the  existing  law  gave  an  effective  remedy  at  the 
instance  of  any  citizen. ' ' '" 

§  2581.    Certiorari  as  remedy.'^ 

§  2582.    Actions  in  behalf  of  municipality. 

A  common  law  action  cannot  be  maintained  by  a  citizen 
and  taxpayer  "for  the  use  of "  a  city  against  the  mayor 
and  commissioners  of  such  municipality,  to  recover  cer- 
tain sums  of  money  raised  by  taxation,  and  which  were 
alleged  to  have  been  misappropriated  and  paid  out  by 
municipal  officers  as  premiums  on  their  official  bonds. 
"The  legal  right  to  recover  the  money  was  in  the  mu- 

27  Schlanger    v.    West    Berwick  80  Southern  Leasing  Co.  v.  Lud- 

Borough,  261  Pa.  605,  104  Atl.  764;  wig,  217  N.  Y.  100,  111  N.  B.  470, 

Berger  v.  Superior,   166   Wis.   477,  472. 

166  N.  W.  36.  SI  Without  injury,  taxpayers  can- 

2»  Southern  Leasing  Co.  v.  Lud-  not  by  certiorari  have  set  aside  a 

wig,  217  N.  Y.  100,  111  N.  E.  470;  contract   for   the   removal   of   gar- 

Altschul  V.  Ludwig,  216  N.  Y.  459,  bage  on  the  ground  that  too  much 

111  N.  E.  216;   SchiefBin  v.  Kom-  discretion   was    committed    to    the 

fort,  212  N.  Y.  520,  535,  106  N.  E.  city  officers.     Houghton  v.  Jersey 

675,  L.  E.  A.  1915D,  485.  City,  90  N.  J.  L.  689,  102  Atl.  898. 

29  Southern  Leasing  Co.  v.  Lud- 
wig, 217  N.  Y.  190,  111  N.  E.  470, 
472. 
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iiicipality,  and  was  never  in  the  plaintiff,  and  before  he 
could  recover  it  in  a  common  law  action,  it  must  appear 
that  he  had  the  legal  right  to  sue. ' '  '^ 

A  contract  let  without  an  ordinance  and  without  ad- 
vertising for  bids,  as  required,  is  illegal,  and  where  the 
work  is  performed  by  the  contractor  and  accepted  and 
paid  for  by  the  city  any  citizen,  it  has  been  held  in  Illi- 
nois, may  institute  an  action  in  the  name  of  the  city  on 
his  relation  as  a  taxpayer  to  recover  for  the  city  the 
money  thus  wrongfully  paid  out.^^ 

A  particular  statute  authorizing  a  taxpayer  to  main- 
tain an  action  to  restrain  an  illegal  expenditure,  it  was 
held  in  Califo'rnia,  did  not  forbid  a  taxpayer  from  seek- 
ing to  recover  on  behalf  of  the  municipality  the  same 
money  if  illegally  expended.  In  such  case  the  munici- 
pality should  be  made  a  party  defendant.^* 

Under  the  Oklahoma  statute  if  money  is  \yrongfully, 
fraudulently  or  corruptly  paid  out  and  the  city  refuses, 
fails  or  neglects  to  bring  suit,  or  where  property  has 
been  unlawfully  transferred  and  the  city  fails  to  institute 
action  to  recover  it,  on  written  notice  of  ten  or  more 
resident  taxpayers,  resident  taxpayers  may  institute  such 
suit  in  behalf  of  the  city  in  the  name  of  the  state.  A 
suit  afterwards  brought  by  the  city  will  not  affect  such 
taxpayer's  action.^' 

A  bill  by  state 's  attorney  on  the  relation  of  a  taxpayer 
and  elector  of  the  city  to  enjoin  the  enforcement  of  a  rule 
of  a  board  of  education  forbidding  teachers  in  the  public 
schools  from  belonging  to  certain  societies  or  unions  was 
allowed  in  Illinois.'* 

An  action  by  a  resident  taxpayer  for  himself  and  on 
behalf  of  the  city  to  recover  from  an  officer  of  the  city 
funds  wrongfully  appropriated  by  him  is  an  action  at 

S2  Young  V.   Moor,  144  G-a.  401,  36  State     ex     rel.     v.    Muskogee 

87  S.  E.  401.  (Okl.),  172  Pac.  796. 

83  Lincoln  v.  Thompson,  190  HI.  86  People  v.  Chicago,  199  111. 
App.  536.  App.  356. 

84  0sbum  V.  Stone,  170  Cal.  480, 
150  Pac.  367. 
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law.  A  plain  action  to  recover  money  alleged  to  have 
been  wrongfully  obtained  from  the  city  and  appropriated 
by  the  one  obtaining  it  to  his  own  use  contains  no  features 
of  equitable  cognizance.^''  ' 

§  2583.    Right  of  taxpayers  to  intervene  or  defend. 

Such  a  bill  is.  essentially  a  class  bill.'* 
"As  such  it  must  be  filed  in  the  name  of  and  for  the 
class,  for  otherwise  every  taxpayer  would  have  a  sep- 
arate right  to  file  a  bill  in  his  own  name  and  right,  and 
a  multiplicity  of  suits  and  great  confusion  might  result." 
Hence,  ^  bill  filed  by  a  taxpayer  in  his  own  name  and 
,  right  which  does  not  aver  that  it  is  filed  for  the  benefit 
of  himsfelf  and  other  citizens  and  taxpayers,  is  not  a 
taxpayer's  bill.,'® 

§  2584.    Motive  of  plaintiff  immaterial.*" 

§  2585.    Who  may  sue. 

Taxpayers  may  sue,  but  the  complaint  must  affirma- 
tively disclose  their  interest  as  that  they  are  taxpayers.*' 

37 Buck  V.  Bender  (la.),  159  N.  Even   if   not    satisfied   that   the 

W.  990.  taxpayer  is   acting  in  good  faith, 

SSSchlanger     v.     West    Berwick  the   court  will   grant   relief  where 

Borough,  261  Pa.  605,  104  Atl.  764.  it  appears  that  the  public  officers  - 

S9  Wilson   V.  Blaine    (Pa.   1918),  acted  ultra  vires.     Konig  v.  Bal- 

105  Atl.  555,  557.  timore,  128  Md.  465,  97  Atl.  837, 

40  "Since    the    motives    of    the  441. 

plaintiff  in  bringing  this  action  are  41  Michigan     City     v.     Marwict 

of  no  consequence,  it  may  be  un-  (Ind.   App.    1917),   116   N.  B.   434, 

necessary     to    mention    what  •  the  436,  citing  §  2585,  vol.  5,  ante, 

court  believes  inspired  the  proceed-  Action   by    citizen.     Lincoln    v. 

ing."     Marsch  v.   Seibert,   155  N.  Thompson,  190  111.  App.  536. 

Y.   S.   1083.  To    enjoin     the    removal    of    a 

Taxpayer  must   bring  action   in  school  house  the  complainant  must 

good  faith  to  protect  his  own  in-  be  a  citizen  and  taxpayer  of  the 

terests.     If  he  is  a  mere  colorable  school    district,    being    a    resident 

plaintiff,   and   the   suit   is   in   fact  is     not     STifSeient.       Williams     v. 

for  the  benefit   of  others,  the   ac-  School  District,  167  Mo.  App.  476, 

tion  not  being  in  good  faith   dis-  483,  151  S.  W.  506. 

missal  follows.     Stubbs  v.  Aurora,  "The   full   faith    and   credit   of 

160  ni.  App.  351.  the  city  are  pledged  to  the  redemp- 


§  2586]  Taxpayer's  Suit  by  Whom.  8193 

A  taxpayer  has  such  interest  in  the  funds  of  the  mu- 
nicipality arising  from  taxation  that  he  may  maintain 
injunction  to  restrain  its  improper  use,  as  the  creation 
or  payment  of  unlawful  debts.*^ 

"It  is  familiar  law  that  a  general  taxpayer,  or  an 
owner  of  property  abutting  upon  a  street,  cannot  enjoin 
the  prosecution  of  the  improvement,  or  the  use  or  the 
obstruction  of  a  street,  where  no  special  injury  comes 
to  him."  However,  in  Minnesota,  a  taxpayer  was  al- 
lowed to  maintain  an  action  to  enjoia  a  municipality 
and  a  telephone  company  from  entering  into  a  cdntem- 
plated  contract  alleged  to  be  unauthorized  for  the  con- 
struction and  operation  of  a  telephone  system  within  the 
city.  "The  city,  if  the  allegation  is  true,  is  about  to 
enter  into  a  contract,  illegal  under  its  charter,  because 
of  a  failure  to  advertise  for  proposals.  The  result  may 
be  a  more  expensive  construction  contract,  or  a  franchise 
granted  without  conditions  favorable  to  the  city,  or  with- 
out receiving  a  sufficient  consideration.  We  think  the 
plaintiff  alleges  a  sufficient  special  injury."*' 

§  2586.    Same — pecuniary  interest.** 

"Equity  does  not  interfere  with  the  rules  or  orders 
of  an  administrative  officer  at  the  suit  of  a  taxpayer 

tiou  of  the  bonds  issued  and  the  penditure       of      public      money." 

interest    of   the    taxpayer   is    auffi-  Green  v.  State  Civil  Service  Com., 

cient  to  give  him  standing  in  court  90  Ohio  252,  107  N.  B.  531,  532. 

if  the  city  is  threatening  to  make  43Arpin    v.    Thief    River    Falls, 

unlawful  use  of  its  public  funds."  122  Minn.  34,  141  N.  W.  833. 

McClintock     v.     Great     Falls,     53  44  Damage  to  the  taxpayer  must 

Mont.   221,  163   Pac.  99;   Milligan  appear,   to   restrain   illegal   act   of 

v.   Miles   City,   51   Mont.   374,   153  officer.       Maxwell     v.     Smith,     87 

Pac.  276,  L.  E.  A.  1916C,  395.  Wash.  629,  632,  152  Pac.  530,  quot- 

42  Brumby  v.  Marietta  Board  of  ing  with  approval  part  of  §  2586, 

Lights  &  Waterworks,  147  Ga.  592,  vol.  5,  ante. 

95  S.  B.  7,  9.  Konig  v.  Baltimore,  128  Md.  465, 

"A    taxpayer   has   sufficient    in-  478,  479,  97  Atl.  837,  quoting  with 

terest    to    maintain    an    action    to  approval    part    of    §  25?6,    vol.    5, 

enjoin  public  officers  from  the  com-  ante,   and  saying:    "The   basis  of 

mission  of  acts  in  excess  of  legal  our    own   decisions   for   permitting 

authority    and    reqviiring    the    ex-  taxpayers  to  sue  was  their  liabil- 
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unless  the  taxpayer  and  his  class  have  sustained  or  will 
sustain  some  pecuniary  loss  therefrom."" 


ity  and  that  of  the  municipality 
to  loss,  and  when  a  case  has  pro- 
ceeded so  far  that  the  only  live 
question  is  compensation  vel  non, 
it  would  be  utterly  illogical  to 
grant  relief  beyond  actual  or  pos- 
sible loss  to  the  taxpayer  or  mu- 
nicipality  or  both." 

45  Kasik  v.  Janssen,  158  Wis. 
606,  149  N.  W.  398. 

On  the  question  whether  a  tax- 
payer in  seeking  an  injunction 
"must  show  special  damages,  the 
courts  are  somewhat  divided,  but 
they  are  all  a  unit  in  holding  that 
at  least  general  damages  must  be 
shown."  Maxwell  v.  Smith,  87 
Wash.  629,  152  Pae.  530. 

An  injunction  to  restrain  the 
ultra  vires  or  illegal  acts  of  mu- 
nicipal corporations  or  of&cers 
thereof  will  not  be  granted  unless 
it  appears  that  the  taxpayer  would 
be  injured  by  the  acts  complained 
of.  Williams,  v.  Baltimore,  128 
Md.  140,  97  Atl.  140,  146. 

Private  individuals  will  not  be 
permitted  to  sue  to  restrain  pub- 
lic officials  to  correct  purely  pub- 
lic wrongs,  but  the  right  of  such 
persons,  is  restricted  to  that  class 
of  cases  which  involves  the  crea- 
tion of  debts  illegally  against,  or 
the  wrongful  expenditure  of  the 
moneys  of,  the  taxpayers.  Thomp- 
son V.  Haskell,  24  Okl.  70,  102 
Pac.  700. 

Although  a  resident  taxpayer 
shows  no  special  interest  he  may 
sue  to  restrain  illegal  acts.  Diver- 
sion of  money  raised  by  bond  is- 
sue. Afton  V.  GiU,  57  Okl.  36, 
156  Pac.  658.  660,  661. 


Unlawful  disposition  of  money 
of  city.  El  Bene  v.  Cleveland 
Trinidad  Paving  Co.,  25  Okl.  655. 
107  Pac.  163,  27  L.  E.  A.  (N.  S.) 
650;  Kellogg  v.  School  District,  13 
Okl.  285,  74  iao.  110. 

In  an  action  by  an  alderman,  a 
resident,  freeholder  and  taxpayer 
to  enjoin  contractors  from  mak- 
ing an  excavation  in  a  public 
street  in  order  to  construct  a  plat- 
form scales  under  permit  from  the 
council  of  the  municipality,  the 
Wisconsin  court  said:  "Averment 
and  proof  that  the  appellant  is  a 
taxpayer  gives  him  no  standing 
in  a  court  of  equity  to  regulate 
or  control  municipal  affairs,  except 
in  cases  where  the  administrative 
act  is  unlawful  and  the  taxpayer 
is  threatened  with  or  suffers  a  pe- 
culiar loss  in  consequence  thereof. 
(Zettel  V.  West  Bend,  79  Wis.  316, 
40  N.  W.  379,  24  Am.  St.  Eep.  715.) 
A  private  party  cannot  maintain 
an  action  for  damages  resulting 
from  the  obstruction  of  a  public 
highway  or  a  suit  in  equity  to  pre- 
vent such  obstruction,  unless  it 
appears  that  he  has  sustained  dam- 
ages differing,  not  merely  in  de- 
gree, but  kind,  from  the  damages 
sustained  by  the  general  public. 
*  *  •  The  mere  fact  that  ap- 
pellant is  an  alderman  cannot, 
under  the  circumstances,  add  any- 
thing to  his  right  to  maintain  the 
action.  Aldermen  must,  generally 
speaking,  govern  the  city  through 
the  regular  channels  of  city  gov- 
ernment, not  by  adversary  pro- 
ceedings in  the  courts.  If  appel- 
lant's   of&cial    status    as    a    single 
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The  proposition  is  incontestable  that  a  taxpayer  has  a 
standing  to  enjoin  unauthorized  acts  of  a  municipality 
where  the  effect  of  the  act  complained  of,  will  probably 
be  to  increase  his  burden  of  taxation,  "But  in  order  to 
take  advantage  of  it  the  taxpayer  must  show  the  prob- 
ability of  his  burden  of  taxation  being  increased. ' '  *® 

§  2587.    Same— injury  different  from  that  sustained  by 
other  taxpayers. 

Apart  from  statute,  the  rule  in  New  York  continues 
to  be  "as  has  been  repeatedly  decided,  at  common  law 
a  taxpayer,  as  such,  has  no  right  of  action  against  a 
public  official  to  restrain  or  prevent  the  waste  of  public 
funds  or  injury  to  public  property  or  to  restrain  a  threat- 
ened illegal  official  act.  The  taxpayer  has  no  right  to 
demand,  either  at  law  or  in  equity  the  vindication  of  the 
public  right,  unless  the  violation  of  that  right  affects 
him  injuriously  in  some  peculiar  manner  in  which  other 
members  of  the  community  were  not  legally  affected. ' '  *'' 

In  other  jurisdictions,  it  seems  the  general  rule  has 
been  stated  that,  to  warrant  equitable  interference  the 
aggrieved  party  must  show  that  special  and  peculiar 
injury  personal  to  him  is  occurring,  or  likely  to  result 
from  the  act  complained  of,  aside  from  the  injury  suffered 
by  the  public." 

alderman    were    relevant    then   his  47  SehiefEelin  v.  Craig,  170  N.  Y. 

vote  as  alderman  in  favor  of  the  S.    603,    609;    Altsehul   v.    Ludwig, 

vote  in  question  might  also  be  rele-  216  N.  Y.  459,  111  N.  E.  216. 

vant,  but  neither  of  these  is  rele-  48  Spurrier     v.     Vater,     62     Ind. 

vant.      He    cannot    maintain    this  App.   669,   113   N.  E.   732;   Bryant 

action   because    he   suffers    no   pe-  v.  Logan,  56  W.  Va.  141,  49  S.  E. 

culiar   loss   in   consequence   of   the  21,  3  Ann.  Cas.  1011. 

act  sought  to  be  enjoined,  and  be-  The  taxpayers  may  have  injunc- 

cause   the   wrong,   if  wrong   it  is,  tiou  to  annul  illegal  acts  of  county 

is  to   the  general  public,  and  not  courts   when   such   acts   would   iu- 

in    the    least    special    or    peculiar  crease    their    burden    of    taxation, 

to    the    appellant. ' '      Warden    v.  In  such  ease,  the  injury  to  the  tax- 

LeRoy,   162   Wis.   495,   156   N.   W.  payers  is   a   private   one,   as   they 

466.  are   the  sufferers,  rather  than  the 

46Bloomfield    v.    Thompson,    133  public.      They,    therefore,    have    a 

La.  209,  62  So.  634.  special  interest  in  the  subject-mat- 
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If  he  sustains  or  will  sustain  special  injury  a  taxpayer 
may  enjoin  the  execution  of  a  contract  for  the  construc- 
tion of  a  telephone  systeki  let  without  competitive  bid- 
ding as  required.*' 

§  2588.    Same — estoppel  to  sue. 

The  general  rule  is  that  there  can  be  no  waiver  or 
estoppel  as  against  taxpayers  where  there  is  no  power 
in  the  municipality  to  do  the  act  complained  of.*" 

However,  in  a  given  case,  although  the  sale  by  a  mu- 
nicipality to  an  individual  of  a  light  and  water  plant 
to  be  operated  by  the  latter  to  supply  the  local  com- 
munity was  unauthorized,  where  it  appears  that  the  citi- 
zens and  taxpayers  had  full  knowledge  of  the  entire- 
transaction,  the  court  applied  the  doctrine  of  estoppel, 
limiting  it,  as  in  the  opinion  of  the  court  the  particular 
facts  warranted.  "The  estoppel  will  end  when  the  rea- 
son for  it  ceases."  "Where  the  property  owners  have 
stood  by  and  in  a  manner  acquiesced  in  the  transaction, 
they  are  in  no. position  to  come  into  a  court  of  equity  to 
ask  the  court  to  undo  that  which  has  been  done  within 
their  knowledge  and  acted  upon  to  the  prejudice  of  the 
other  party. ' '  ^^ 

In  a  taxpayer's  action  to  test  a  sewer  construction 
contract  payable  by  assessments  partly  against  prop- 
erty benefited,  and  partly  at  public  expense,  where  it 

/  ter  of  such  suit  distinct  from  the  122  Minn.  34,  141  N.  W.  S33,  say- 
general  public.  Newmeyer  v.  Mo.  ing  "it  is  familiar  law  that  a 
Pac.  E.  E.  Co.j  52  Mo.  81.  general  taxpayer,  or  an  owner  of 

Resident  of  a  school  district  can-  property    abutting    upon    a   street 

not  enjoin  a  removal  of  a  school-  cannot   enjoin   the   prosecution   of 

house;  only  a  citizen  and  taxpayer  the    improvement,    or    the    use    or 

of  the   district  can  maintain  such  obstruction   of   a  street  where   no 

suit.     Complainant  must  show  that  special  injury  comes  to  him." 

he  wiU  sustain  special  or  pecuniary  BO  Head  v.  Wood  River,  194  111. 

injury   different   from  that  of   the  App.   104,  110. 

public.     Williams  v.   School  Dist.,  See  Garrison  v.  Jersey  City,  92 

167  Mo.  App.  476,  483,  151  S.  W.  N.  J.  L.  624,  105  Atl.  460. 

506.  61  Augusta   v.    Smith,    117    Ark. 

49ATpin    v.    Thief    River    Falls,  93,  174  S.  W.  543,  545,  546. 
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appeared  that  the  taxpayers  protested  against  the  par- 
ticular sewer  being  constructed  at  public  expense,  or 
partly  that  and  partly  at  the  expense  of  abutting  prop- 
erty, and  as  soon  as  it  was  evident  that  their  protest 
would  not  be  honored  they  instituted  the  action,  and  where 
it  further  appeared  that  substantially  no  work  had  there- 
tofore been  done  and  none  was  done  thereafter  except 
what  was  necessary  to  restore  the  street — thus  such  tax- 
payers occupying  an  adversary  status  from  the  first  as  to 
such  particular  sewer — it  was  held  they  were  not  estopped 
from  asking  relief  as  to  their  private  rights.^^ 

§2590.    Acts  which  may  be  enjoined. 

Apart  from  restrictive  laws  or  purely  discretionary 
powers,  the  general  rule  is  that  citizens  and  taxpayers 
are  uniformly  allowed  to  sue  to  restrain  unauthorized, 
unlawful  or  ultra  vires  acts  of  city  or  town  officers  under 
a  showing  that  the  act  sought  to  be  prevented  will  re- 
sult in  injury  to  the  taxpayer  or  imperil  the  public  in- 
terest.^' 

62  Sales    V.    Hartford,    161    Wis.  The  New  York  statute  authorize 

136,  152  N.  W.  853,  855.  an  action  by  any  taxpayer,  quali- 

68  To  enjoin  acquisition  of  a  pub-  fied  as  prescribed  by  law,  against 

lie   utility,   without   submission  of  any  officer,  agent,  commissioner,  or 

question  for  decision  to  voters  as  other    person,    acting    or   who    has 

law   required.     Schurtz    v.    Grand  acted  '  for    or    on    behalf    of    any 

Eapids    (Mich.    1919),   175   N.   W.  municipal  corporation,  "to  prevent 

421.  any  illegal  official  act  on  the  part 

To  restrain  holding  an  election  of  any  such  officers,  agents,  eom- 
to  vote  on  a  franchise  ordinance,  missioners,  or  other  persons,  or  to 
because  the  ordinance  authorizing  prevent  waste  or  injury  to,  or  to 
such  election  had  not  been  ap-  restore  and  make  good  any  prop- 
proved  by  the  mayor  as  required.  erty,  funds  or  estate"  of  such 
Meyer  v.  Knott  (Minn.  1920),  174  municipality.  Such  statute  au- 
N.  W.  842.  thorizes    a    taxpayer's    action    to 

To  restrain  the  establishment  of  restrain  the  permission  of  the  con- 

an  improvement   district  in  viola-  struction  of  an  unlawful  sign.    The 

tion    of    law,    not    in    conformity  public  has   such   a   direct   interest 

with  petition  of  landowners.    Bid-  in    the    strict    observance    of    the 

die   V.   Ballew,   130   Ark.   161,   197  law,    and    a   taxpayer   may    inter- 

S.  W.  27.  ■^ene  to  prevent  a  violation  of  the 
SMcQ.— 42 
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However,  a  suit  will  not  lie  at  the  instance  of  a  tax- 
payer to  restrain  the  illegal  acts  of  a  state  officer.  * '  There 
is  a  fundamental  distinction  between  restraining  an 
officer  of  a  soyereign  state  and  the  restraining  of  a  city 
official."" 

Discretionary  powers  relating  to  the  management  of 
a  public  utility  by  the  municipality,  as  a  lighting  plant, 
will  not  be  interfered  with  by  i'hjunction  at  the  instance 
of  taxpayers ;  e.  g.,  furnishing  electric  current  to  private 
consumers  where  it  alleged  that  it  is  needed  to  light 
the  streets  and  public  ways  of  the  city  at  such  times 
as  to  result  in  overtaxing  the  machinery  and  equipment 
of  the  plant.^* 

In  operating  a  public  utility — steam  and  electric  plant 
— the  city  acts  in  a  proprietary  or  business  capacity, 
and  it  may  install  the  necessary  fixtures  and  appliances 
and  conduct  its  operations  as  does  a  private  corpora- 
tion engaged  in  the  same  kind  of  business.  It  may  make 
disposition  of  any  surplus  or  by-product  as  will  promote 
economy.  Waste  or  exhaust  steam  from  its  electric  light 
plant  may  be  sold  and  the  city  may  at  public  expense 
lay  the  mains  or  conduits  necessary  to  convey  it  to  places 
where  there  is  a  demand  for  its  use,  and  there  install 
the  appliances  necessary  to  enable  it  to  meet  the  demand. 
At  the  suit  of  taxpayers  equity  will  not  attempt  to  direct 
or  restrain  the  exercise  of  such  discretionary  powers.*^ 

law,   thus   doing  what  the   oflScers  Suit  to  restrain  the  municipality 

of    the    municipality    ou^ht    them-  from  enforcing  the' provisions  of  a 

selves  to  do.    Southern  Leasing  Co.  statute  relating  to  the  employment 

V.  Ludwig,  153  N.  Y.  S.  545,  547,  of  labor   on  public  works   alleged 

548,  168  App.  Div.  233,  approving  to  be  unconstitutional,  at  the  in- 

Brill  V.  Miller,  125  N.  T.  S.  865,  stance  of  taxpayers,   denied.     Lee 

140  App.  Div.  602.  v.  Lynn,  223  Mass.  109,  111  N.  E. 

Denied  to  correct  illegal  action  700. 

of  civil  service  commission.    Slavin  64  Maxwell   v.   Smith,  87   Wash. 

V.  MoGuire,  205  N.  Y.  84,  98  N.  E.  629,  152  Pac.  530,  531. 

405,  afarming  .128   N.   Y.  S.  1046,  65  Butler  v.  Karb,  96  Ohio  472, 

144  App.  Div.  910.  117  N.  E.  953,  955,  quoting  with 

Kingsley   v.   Pounds,   160   N.  Y.  approval  from  §  1799,  vol.  4,  ante. 

S.  228,  96  Misc.  Eep.  27,  denying  66Milligan    v.    Miles    City,    51 

injunction  to  restrain  issuing  per-  Mont.  374,  153  Pac.  276. 

mit  for  removal  of  buildings.  Suit  to  restrain  city  officers  and 
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Injunction  to  restrain  the  sale  of  electrical  appliances 
by  a  municipality  which,  owned  a  plant  and  was  furnish- 
ing electric  light  to  the  inhabitants  at  the  instance  of  a 
taxpayer  was  denied  where  ihere  was  no  showing  made 
that  taxation  would  be  increased  as  a  result  or  that  any 
public  funds  were  being  misappropriated.*'' 

In  Ohio  the  chief  law  officer  of  the  municipality  is 
authorized  to  maintain  an  action  to  prevent  unjust  dis- 
crimination in  rates  and  service  by  the  municipality  in 
operating  a  public  utility,  as  a  light  plant.  In  such  pro- 
ceeding he  represents  the  public.  If  upon  request  of  a 
taxpayer  he  refused  to  institute  an  action  the  taxpayer 
may  do  so  who  in  that  relation  represents  the  public."' 

If  a  statute  requires  the  price  at  which  a  street  paving 
material  shall  be  sold,  as  asphalt,  which  is  manufactured 


an  electric  light  company  from 
entering  into  a  contract  whereby 
the  electric  company  would  pump 
the  water  for  the  city  waterworks 
system,  on  the  ground  it  was  a 
public  improvement  and  therefore 
required  estimate  of  the  city  en- 
gineer, was  denied,  the  court  hold- 
ing that  it  was  not  a  public  im- 
provement. Arnhold  v.  Klug,  97 
Kan.  576,  155  Pac.  805. 

67  The  petition  did  not  show 
that  plaintifE  had  sustained  or  will 
suffer  any  loss  or  damage  as  a 
taxpayer  by  reason  of  the  action 
complained  of.  Nor  was  there  a 
showing  of  increase  of  taxation  as 
a  result.  There  was  no  allegation 
of  an  improper  use  of  money 
raised  by  taxation  for  that  pur- 
pose, etc.  Whether  this  was  as  a 
whole  profitable  in  operating  the 
plant  by  reason  of  increased  sale 
of  electricity  or  otherwise  was  not 
shown  in  the  petition.  To  entitle 
plaintifE  to  equitable  relief  as  a 
taxpayer,  present  or  prospective 
damages  must  be  shown.    Nor  did 


it  appear  that  the  implied  discre- 
tionary powers  in  the  operation  of 
the  plant  by  the  municipality  had 
been  exceeded.  Andrews  v.  South 
Haven,  187  Mich.  294,  153  N.  W. 
827,  830,  831. 

68  If  city  fails  to  adopt  ^  uni- 
form system  of  rates  for  lighting 
to  private  consumers  so  that  un- 
der like  conditions  the  same  rate 
is  charged,  but  leave  the  matter 
to  its  offlcera,  who  without  sys- 
tem arbitrarily  fix  rates,  and  in 
doing  so  unjustly  discriminate, 
etc.,  equity  will  interfere.  Dis- 
crimination was  in  furnishing  cur- 
rent to  private  consumers,  and  in 
the  rates  and  terms  of  such  serv- 
ice. "That'  such  ■discrimination 
constitutes  an  abuse  of  power  there 
can  be  no  longer  question.  That 
neither  public  nor  private  corpora- 
tions may  discriminate  between 
members  of  the  public  with  refer- 
ence to  rates  and  terms  of  service 
does  not  longer  admit  of  contro- 
versy." Butler  V.  Karb,  96  Ohio 
472,  117  N.  E.  953,  956. 
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in  the  city,  to  be  provided  "by  ordinance  and  not  other- 
wise," a  street  official  cannot  fix  the  price,  and  hence, 
a  taxpayer  may  maintain  an  action  to  enjoin  the  munic- 
ipality and  such  officer  from  selling  such  article  until 
the  enactment  of  a  price  fixing  ordinance.*' 

§  2591.    Same— passage  and  enforcement  of  ordinances.^* 

§  2592.    Same — acts  relating  to  bonds.*^ 

A  resident  taxpayer  may  invoke  injunction  to  avert 
th^  issuance  of  municipal  bonds  for  a  purpose  not  au- 
thorized by  law,®^  or  to  prevent  an  unlawful  bond  issue,** 
as  where  the  mandatory  applicable  legal  provisions  were 


69  Shanstrom  v.  Case,  103  Wash. 
672,  175  Pac.  323. 

SO  Granted  to  restrain  carrying 
out  a  void  ordinance  accepting  a 
gift  to  erect  in  a  public  park  speci- 
fied structures,  where  charter  gave 
park  board  full  control  over  pub- 
lic parks.  O'Melveny  v.  Griffith, 
178  CaJ.   1,  171  Pae.  934.     • 

61  Denied  against  issuing  im- 
provement bonds.  Wickliffe  v. 
Greenville,  170  Ky.  528,  186  S.  W. 
476. 

To  restrain  city  from  issuing 
bonds  for  lighting  purposes. 
O'Beirne  v.  Elgin,  187  111.  App. 
581. 

To  restrain  holding  an  election 
to  determine  the  question  of  issu- 
ing bonds,  denied.  Cohen  v.  Hous- 
ton (Tex.  Civ.  App.),  176  S.  W. 
809. 

To  enjoin  issuance  of  bonds  on 
invalid  sewer  construction  con- 
tract. Ward  V.  Kropf,  207  N.  T. 
467,  101  N.  E.  469,  afirming  127 
N.  Y.  S.  1148,  143  App.  Div.  919. 

To  enjoin  issuance  of  corporate 
stock  to  pay  bonds.  SchiefEelin  v. 
Hylan,  176  N.  T.  S.  809. 


62  Colvini  V.  Ward,  189  Ala.  198, 
66  So.  98;  Coleman  v.  Eutaw,  157 
Ala.  327,  47  So.  703. 

Thus  a  resident  taxpayer,  al- 
though he  has  uo  special  interest, 
may  sue  to  restrain  the  issuance 
of  bonds  where  it  appears  that 
the  funds  so  raised  will  be  de- 
voted to  illegal  purposes,  and  to 
purpose  not  sanctioned  by  the  elec- 
tors when  they  voted  to  authorize 
the  issue.  Afton  v.  Gill,  57  Okl. 
36,  156  Pac.  658. 

63  Eichardson  v.  McEeynolds,  114 
Mo.  641,  21  S.  W.  901. 

Action  by  land  owners  and  tax- 
payers in  behalf  of  themselves  and 
all  other  landowners  and  taxpay- 
ers of  the  town  to  enjoin  the  town 
from  oSering  for  sale  or  selling 
any  bonds  or  exercising  any  of 
the  powers  conferred  by  particu- 
lar legislative  act,  and  from  levy- 
ing or  collecting  any  tax  on  the 
real  estate  ■  of  the  town  for  the 
payment  of  the  principal  of  the 
bonds  referred  to  in  said  legisla- 
tive act  or  the  interest  thereon. 
Weber  v.  Probey,  125  Md.  544,  94 
Atl.  162. 
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ignored,®*  or  the  debt  limit  would  be  exceeded  by  the 
contemplated  bond  issue.®* 

Where  bonds  were  in  fact  sold  and  delivered  before' 
the  application  for  a  temporary  injunction  was  heard 
no  injunction  against  their  sale  can  be  granted.®* 

§2593.    Same — ^making  or  performance  of  illegal  con- 
tracts." 

If  no  unreasonable  delay  or  laches  appears,®®  suits 


64  Injunction  to  restrain  issuance 
of  city  bonds  sustained  for  fail- 
ure to  observe  mandatory  provi- 
sion as  to  the  publication  of  the 
notice  of  the  election  where  an 
election  was  a  prerequisite  to  their 
issuance.  Miami  v.  Eomfh,  66 
Ma.  280,  63  So.  440. 

Injunction  against  issuing  and 
selling  improvement  bonds  on 
ground  of  certain  irregularities  and 
illegalities  in  the  election  when 
proposition  to  issue  was  submitted 
to  the  electors,  denied.  Link  v. 
Karb,  89  Ohio  326,  104  N.  E.  632. 

A  vacancy  in  a  municipal  coun- 
cil will  not  invalidate  a  vote  of 
the  council  authorizing  a  bond  is- 
sue if  there  are  sufaeient  members 
of  the  council  remaining  in  ofSce 
who  vote  for  and  sanction  such 
action  to  constitute  a  majority  of 
the  entire  membership,  and  not 
merely  a  majority  of  a  quorum 
and  hence,  an  injunction  brought 
at  the  instance  of  taxpayers  to 
enjoin  the  bond  issue  cannot  be 
sustained  on  the  ground  that  the 
act  was  illegal.  Hartzler  v.  Good- 
land,  97  Kan.  129,  154  Pae.  265, 
267,  citing  §  593,  and  594,  vol.  2, 
ante. 

65  Debt  limit  provisions  consid- 
ered. Patterson  v.  Edmonds,  72 
Wash.  88,  129  Pae.  895. 


Injunction  against  issuance  of 
storm  and  sanitary  sewage  bonds 
denied  where  all  provisions  of  the 
law  have  been  observed  and  the 
debt  limit  was  not  exceeded. 
Phelps  V.  Lexington,  167  Ky.  451, 
180  S.  W.  786. 

Injunction  denied  against  issu- 
ance of  bonds  for  the  construc- 
tion, etc.,  of  a  system  of  water- 
works on  the  ground  that  the  mat- 
ter was  not  submitted  to  the  elec- 
tors and  also  that  their  issuance 
would  exceed  the  debt  limit.  Bain 
V.  Goldsboro,  164  N.  C.  102,  80 
S.  E.  256. 

In  an  action  to  restrain  the  is- 
suance of  bonds  on  the  ground 
that  such  act  would  be  a  violation 
of  the  debt  limit,  the  burden  is 
upon  the  complaining  taxpayer  to 
show  the  invalidity  of  the  bond 
issue,  and  consequently  each  item 
of  the  existing  indebtedness  af- 
fecting the  same.  Winchester  v. 
Nelson,  175  Ky.  63,  193  S.  W. 
1040,  1042;  Bradford  v.  Glasgow, 
143  Ky.  401,  13  S.  W.  647;  Carter 
v.  Krueger  &  Son,  175  Ky.  399, 
194  S.  W.  553. 

66  Simpson  v.  Nacogdoches  (Tex. 
Civ.  App.),  152  S.  W.  858. 

67  Black  v.  New  Orleans  By.  & 
Light  Co.  (La.  1919),  82  So.  81. 

To  restrain  illegal,  unauthorized 
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by  citizens  and  taxpayers,  falling  within  the  rules  herein 
stated,  are  allowed  to  restrain  the  making  and  perform- 
ance of  void,®'  or  ultra  vires  contracts  by  municipal 


or  fraudulent  contract.  Corpus 
Christi  v.  Mireur  (Tex.  Civ.  App. 
1919),  214  S.  W.  528. 

Injunction  denied.  Monk  v. 
Moultrie,  145  Ga.  843,  90  S.  E. 
71. 

Action  to  'enjoin  a  city  from 
carrying  out  a  lighting  contract 
with  a  lighting  company  denied 
for  failure  of  petition  to  state  a 
cause  of  action  in  certain  respects, 
and  omission  to  aver  that  the  per- 
formance would  result  in  an  ille- 
gal dissipation  of  the  public  funds. 
Eiee  v.  Indianapolis,  183  Ind.  203, 
108  N.  E.  584,  586. 

Until  liability  has  accrued  on 
the  contract  or  the  city  is  about 
or  threatening  to  make  payments 
thereon,  court  will  not  restrain  pub- 
lication of  resolution  declaring  ne- 
cessity of  making  a  named  public 
improvement.  Pitser  v.  Pawnee 
(Okl.),  149  Pae.  201. 

68  On  ground  that  contract  for 
municipal  improvements  exceeded 
the  debt  limit.  Action  denied 
where  delayed  until  a  portion  of 
the  money  had  been  obtained  and 
the  balance  had  been  agreed  to  be 
loaned  and  much  of  it  had  been 
expended.  The  rule  of  laches  ap- 
plies in  actions  of  this  character. 
Chew  V.  Philadelphia,  257  Pa.  589, 
101  Atl.  915. 

Laches  as  a  defense  should  be 
pleaded.  Ayers  v.  Jacksonville, 
171  111.  App.  129. 

6BKonig  V.  Baltimore,  126  Md. 
606,  95   Atl.  478. 

Injunction  denied  sought  on 
ground  contract  was  void  because 


of  the  alleged  interest  of  the  mayor 
and  a  councilman.  O'Neill  v. 
Auburn,  76  Wash.  207,  135  Pa'c. 
1000. 

To  restrain  a  city  from  carrying 
out  a  contract  because  void  in 
that  it  created  a  debt  without  the 
consent  of  the  electors  expressed 
by  ballot,  etc.  Eenfroe  v.  Atlanta, 
140  Ga.  81,  78  8.  E.  449,  45  L.  E. 
A.   (N.  S.)   1173. 

To  restrain  school  commissioner 
from  entering  into  contract,  for 
installing  a  system  of  ventilation, 
etc.,  in  certain  school  buildings. 
McBride  v.  Ashley,  154  N.  Y.  S. 
1010,  91  Misc.  Eep.  585. 

To  restrain  carrying  out  alleged 
unlawful  contracts  between  rail- 
road companies  and  a  state  termi- 
nal station  commission.  Mc- 
Cutcheon  v.  Buffalo  Terminal  Sta- 
tion Com.,  217  N.  Y.  127,  111  N. 
E.  661,  affirming  154  N.  Y.  S.  711, 
68  App.  Div.  301,  which  afSrmed 
150  N.  Y.  S.  850,  88  Misc.  Eep. 
148. 

Equity  may  enjoin  entering  into 
a  void  contract  requiring  making 
local  assessments,  notwithstanding 
under  the  law,  landowners  may  ap- 
pear at  the  hearing  and  present 
objections.  Gantenbein  v.  Pa*!o, 
71  Wash.  635,  129  Pac.  374. 

To  enjoin  from  selling  asphalt 
manufactured  at  city  plant  until 
ordinance  has  been  enacted  fixing 
price,  as  required  by  charter. 
Shanstrom  v.  Case  (Or.  1918),  175 
Pac.  328. 

To  enjoin  making  contracts 
where  there  has  not  been  a  strict 
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officers,  in  order  to  prevent  waste  or  unlawful  diversion 
of  public  funds.™ 
But  if  power  to  make  the  given  contract  exists,  in 


adherence  to  the  law  applicable. 
Flinn  v.  Philadelphia,  259  Pa.  355, 
102  Atl.  24. 

To  prevent  carrying  out  contract 
as  to  municipal  electric  lighting 
plant  and  a  system  of  street  light- 
ing. "Taxpayer  may  maintain  a 
bill  to  enjoin  the  letting  of  an 
illegal  contract,  or  the  extension 
of  an  illegal  tax,  irrespective  of 
the  question  whether  he  could  also 
successfully  defend  against  the 
collection  of  the  tax  levied  upon 
his  property.  The  authorities  are 
too  numerous  on  this  subject  to 
require  extensive  citation  or  dis- 
cussion of  the  reasons  supporting 
them."  O'Beirne  v.  Elgin,  187  111. 
App.   581,  588. 

Where  the  violation  of  the  mu- 
nicipal charter  in  making  a  con- 
tract beneficial  to  the  city  was 
of  a  character  which  indicated  an 
honest  mistake  and  not  intentional, 
a  court  of  equity  ought  not  to 
be  required  to  deal  with  such  a 
case  precisely  as  it  would  with 
one  where  there  was  a  deliberate 
and  wholly  inexcusable  violation 
of  law,  especially  if  the  latter 
showed  fraud,  coUusion  or  unjust 
treatment  of  others.  If  such  con- 
tract has  been  completed,  of 
course,  it  would  be  useless  to  is- 
sue an  injunction  to  restrain  its 
execution,  and  where  it  appears 
that  no  public  benefit  would  re- 
sult from  an  injunction  it  will  be 
denied.  Here  no  actual  damage 
was  shown  to  any  of  the  taxpayers. 
The  violation  was  at  most  merely 
technical.     The  purpose  of  such  in- 


junctions is  to  protect  the  public 
interest.  Konig  v.  Baltimore,  128 
Md.  465,  97  Atl.  837. 

70  Even  if  not  satisfied  taxpayer 
is  acting  in  good  faith  court  will 
grant  relief  if  officers  acted  ultra 
vires.  Konig  v.  Baltimore,  128  Md. 
465,  97  Atl.  837,  441. 

To  restrain  city  and  telephone 
company  from  entering  into  a  con- 
templated contract  for  the  con- 
struction and  operation  of  a  tele- 
phone system  within  the  city.  Ar- 
pin  V.  Thief  River  Falls,  122  Minn. 
34,  141  N.  W.  833. 

To  restrain  municipality  from 
carrying  out  a  contract  between 
it  and  the  county  wherein  the 
county  agreed  to  furnish  cement  to 
the  city  which  contract  was  ultra 
vires  and  void  so  far  as  the  county 
was  concerned.  Riverside  Port- 
land Cement  Co.  v.  Los  Angeles, 
178  Cal.  609,  174  Pac.  31. 

To  restrain  city  from  entering 
into  a  contract  for  the  construc- 
tion and  operation  of  a  railroad 
running  out  of  the  city  and  from 
issuing  bonds  for  the  purpose  of 
constructing  the  same,  denied. 
Pearce  v.  Roseburg,  77  Or.  195,  150 
Pac.  855. 

Action  by  citizen  and  taxpayer, 
to  set  aside  and  enjoin  the  carry- 
ing out  of  a  contract  by  a  town 
and  a  traction  company  to  supply 
the  town  with  electric  current  for 
the  purpose  of  street  lighting,  and 
to  compel  by  mandatory  injunc- 
tion the  town  to  proceed  with  the 
construction  of  an  electric  light 
plant,  pursuant  to  action  taken  by 
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the  absence  of  arbitrary,  corrupt  or  fraudulent  action, 
here  as  in  the  exercise  of  equitable  jurisdiction  in  other 
matters,  the  discretion  vested  in  municipal  officers  as  to 
the  making  and  performance  of  contracts  will  not  be 
disturbed  at  the  instance  of  citizens  and  taxpayers.'^ 

§2594.    Same — ^letting  of  contracts  where  competitive 
bids  required." 


§2595.    Same — ^incurring     indebtedness     above 
limit.'* 


debt 


§2596.    Same — ^unlawful   expenditure   or  diversion  of 
funds.''* 

A  taxpayer  has  sufficient  interest  to  restraiu  the  city 


resolution  of  the  legislative  body 
and  vote  of  the  electors,  which 
included  a  bond  issue.  In  over- 
ruling demurrer  to  petition,  the 
court  ruled  that  the  town  had 
ample  power  to  supply  lighting, 
etc.  Cooper  v.  Middleton,  56  Ind. 
App.  374,  105  N.  E.  393,  394,  395, 
citing  §§  1779,  and  1783,  vol.  4, 
ante. 

71  Injunction  to  restrain  enter- 
ing into  street  paving  contract 
denied.  "The  law  in  this  state 
is  well  settled  that  the  court  can- 
not interfere,  in  the  absence  of 
fraud,  with  the  exercise  of  the 
ofScial    discretion,"    in    awarding 

'contracts  for  street  paving.  Hal- 
let  V.  Elgin,  254  111.  343,  98  N.  E. 
530. 

72  West  V.  Oakland,  30  Gal.  App. 
556,  159  Pac.  202;  Ayers  v.  Jack- 
sonville, 171  m.  App.  129;  Perew 
V.  North  Tonawonda,  147  N.  Y.  S. 
678,  84  Misc.  Rep.  494;  Price  v. 
Fargo,  24  N.  D.  440,  139  N.  W. 
1054,  1058  (citing  §  1186,  p.  2634, 
vol.  3,' ante);  Plinn  v.  Philadelphia, 
259  Pa.  355,  102  Atl.  24;  Ganten- 


bein  v.  Pasco,  71  Wash.  635,  129 
Pac.   374. 

'  Discretion  in  letting  contract  to 
"lowest  responsible  bidder,"  will 
not  be  set  aside  by  court  unless 
arbitrary,  (Oppressive  or  fraudulent. 
Williams  v.  Topeka,  85  Kan.  857, 
118  Pao.  864.    ^ 

Burden  is  on  taxpayer  to  show 
that  award  of  contract  was  ille- 
gal. Shields  v.  Seattle,  79  Wash. 
308,  140  Pac.  353. 

73  Dunham  v.  Slidell,  139  La. 
933,  72  So.  465;  West  Covington 
v.  Dods,  152  Ky.  617,  153  S.  W. 
964;  Schieffelin  v.  Hylan,  174  N. 
Y.  8.  506. 

Burden  on  complaining  taxpayer 
to  prove  exceeding  of  debt  limit. 
Winchester  v.  Nelson,  175  Ky.  63, 
193  8.  W.  1040,  1042;  Winchester 
V.  Winchester  Waterworks,  149 
Ky.  177,  148  S.  W.  1,  Ann.  Cas. 
1914A,  1258. 

74  Osburn  v.  Stone,  170  Cal.  480, 
150  Pac.  367;  Schieffelin  v.' Craig, 
170  N.  Y.  S.  603;  Tietz  v.  Wil- 
liams, 155  N.  Y.  S.  612,  91  Misc. 


§  2596]  Taxpayers'  Suits:  Unlawful  Expenditubes. 8205 

from  making  unlawful  use  of  its  public  funds/^  as  pay- 
ing salaries  not  authorized  by  law,''^  or  without  an  ap- 
propriation therefor.''' 


Bep.  623;  Burns  v.  Nashville 
(Tenn.  1920),  221  S.  W.  828. 

Under  New  York  statute.  Hicks 
V.  Cocks,  153  N.  Y.  S.  776,  167 
App.  Div.  862. 

To  prevent  waste  of  city  funds 
authorized.  Klinck  v.  Pounds,  163 
N.  Y.  S.  1008. 

Injunction  to  require  enforce- 
ment of  a  rule  of  the  board  of 
education  relating  to  the  disburse- 
ment of  public  school  funds.  Peo- 
ple V.  Chicago,  199  HI.  App.  356. 

TBMcClintock  v.  Great  Falls,  53 
Mont.   221,  163  Pac.  99. 

To  restrain  the  creation  or  pay- 
ment of  illegal  debts.  The  plain- 
tiff "is  a  taxpayer  of  the  city, 
and  as  such  has  an  interest  in  the 
funds  arising  from  municipal  taxa- 
tion. If  such  funds  are  being  used, 
or  about  to  be  used,  for  the  pur- 
pose of  paying  an  illegal  debt 
created  by  the  corporation  or  an 
illegal  contract  has  been  executed 
by  the  corporation  which  would 
eventuate  in  payments  under  the 
illegal  contract  by  the  corporation, 
then  the  plaintiff  would  have  such 
interest  in  the  subject  matter  of 
the  suit,  having  for  its  purpose 
the  cancelling  of  the  contract  and 
the  enjoining  of  payment  of  money 
pursuant  thereto,  as  to  authorize 
him  to  bring  and  maintain  the  ac- 
tion." Brumby  v.  Marietta  Board 
of  Lights  &  Waterworks,  147  Ga. 
592,  95  S.  E.  7,  9;  Benfroe  v.  At- 
lanta, 140  Ga.  81,  78,  S.  E.  449,  45 
L.  B.  A.  (N.  S.),  1173. 

Action  by  resident  taxpayer  to 
restrain  a  municipality  from  pay- 


ing a,  fee  to  an  attorney  alleged 
to  be  illegal.  In  such  case  the 
attorney  involved  may  intervene. 
Schurtz  V.  Grand  Bapids,  199  Mich. 
20,  165  N.  W.  766. 

Unlawful  expenditure  of  public 
money,  or  the  incurring  of  an  obli- 
gation rendering  such  expenditure 
necessary.  Milligan  v.  Miles  City, 
51  Mont.  374,  153  Pac.  276. 

To  prevent  transferring  funds  of 
the  municipality  to  a  private  in- 
stitution. Le  Bourgeois  v.  New 
Orleans  (La.  1919),  82  So.  268. 

76  Johnson  v.  Milwaukee,  147 
Wis.  476,  133  N.  W.  627. 

To ,  enjoin  the  payment  of  the 
salary  of  one  appointed  as  plumb- 
ing inspector  who  had  not  obtained 
as  expressly  required  by  law,  a 
certificate  of  competency  from  the 
examining  board.  Gregory  v. 
Simpson,  159  N.  Y.  S.  1016,  173 
App.  Div.  6. 

Action  to  restrain  payment  to 
one  illegally  appointed  to  a  pub- 
lic place,  as  a  woman,  not  a  citi- 
zen of  the  state  to  the  position  of 
nurse  in  the  department  of  health, 
where  the  law  forbade  the  em- 
ployment of  non-residents  of  the 
state.  Hellyer  v.  Prendergast,  162 
N.  Y.  S.  788,  176  App.  Div.  383. 

77  Taxpayers  may  restrain  a  mu- 
nicipality, from  making  payment  of 
salaries  for  services  rendered  to 
it  without  an  appropriation  for  the 
payment  of  such  salaries.  The 
court  said  that  the  proposition  was 
too  well  settled  to  admit  of  argu- 
ment. Thiel  V.  Philadelphia,  245 
Pa.  406,  91  Atl.  490. 
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But  expenditures  of  public  moneys  for  lawful  pur- 
poses, as  obligations  against  the  municipality  justly  due," 
or  salaries  of  officers  legally  payable,'"  or  expenditures 
more  or  less  within  the  discretion  of  appropriate  munici- 
pal officers,  will  not  be  enjoined  at  the  suit  of  taxpayers.*" 

Acts  in  excess  of  legal  authority  and  which  require 
the  expenditure  of  public  money  may  be  enjoined.'^ 


78  Where  a  town  has  no  defense 
against  an  account  there  is  no 
equity  in  a  taxpayer's  bill  to  en- 
join its  payment.  Fahey  v. 
Bloomington,  268  111.  386,  109  N. 
E.  292. 

79  A  taxpayer  cannot  secure  the 
aid  of  equity  to  prevent  de  facto 
officers  from  serving  and  receiv- 
ing compensation.  Uhr  v.  Brown 
(Tex.  Civ.  App.),  191  S.  W.  379, 
384. 

Action  to  restrain  payment  of 
salary,  because  (1)  the  officer,  here 
the  corporation  counsel,  was  al- 
lowed to  fix  the  salary  of  Ms  own 
assistants,  in  violation  of  the  city 
charter,  which  was  a  delegation 
of  the  power  of  the  city  council, 
and  (2)  the  officer  had  failed  to 
take  the  oath  of  office.  To  sus- 
tain the  action,  the  court  said  some 
injury  must  be  shovim.  "No  in- 
stance has  been  called  to  our  at- 
tention, and  a  search  of  the  au- 
thorities has  failed  to  disclose  a 
case  where  an  injunction  has  been 
allowed  a  taxpayer  who  did  not 
show  that  the  illegal  act  sought 
to  be  restrained  would  result  in 
damage  to  the  public."  Provision 
as  to  oath  is  only  directory  and 
failure  to  take  does  not  work  for- 
feiture of  office.  Maxwell  v. 
Smith,  87  Wash.  629,  152  Pac.  530. 

80  Expenditure  of  public  money 
to    safeguard    public    property    is 


justified  and  will  not  be  enjoined 
on  the  ground  that  it  is  a  dissi- 
pation of  public  funds.  Williams 
V.  Baltimore,  128  Md.  140,  97  Atl. 
140. 

To  restrain  opening  street  and 
the  payment  to  property  owner  of 
sum  for  such  opening  over  his 
property.  "Under  some  circum- 
stances a  village  council  may  law- 
fully pay  money  to  a  property 
owner  for  the  opening  of  a  street 
across  his  property.  Proposed  mu- 
nicipal action  of  this  or  any  other 
sort  will  not  be  restrained  unless 
facts  are  alleged  which  show  the 
action  to  be  unlawful.  Vague  al- 
legation that  the  expenditure  is  an 
unwarranted  waste  of  funds  with- 
out setting  forth  any  action  on 
which  the  court  can  form  a  judg- 
ment, do  not  furnish  a  basis  for  an 
injunction."  Tiedt  v.  Argyle,  129 
Minn.  259,  152  N.  W.  412. 

Exercise  of  powers  irregularly  or 
defectively  by  municipal  authori- 
ties resulting  in  the  municipality 
obtaining  and  enjoying  property. 
Allowance  of  claim  for,  by  the 
municipality  will  not  be  disturbed 
in  a  taxpayer's  action.  Stickel 
Lumber  Co.  v.  Kearney  (Neb. 
1919),  173  N.  W.  595. 

81  Green  v.  State  Civil  Service 
Com.,  90  Ohio  252,  107  N.  E.  531, 
532. 

Any   election  held  under  an  un- 
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At  an  election  the  voters  favored  the  sale  of  liquor 
in  the  community  and  thereupon  the  municipal  authori- 
ties granted  licenses  for  such  sale,  and  subsequently  upon 
contest  the  Supreme  Court  held  invalid  the  election.  In 
such  circumstance  a  taxpayer's  action,  it  was  held,- will 
not  lie  to  prevent  the  municipality  from  refunding  the 
prorata  portion  of  the  license  tax  paid  to  cover  the  term 
unexpired.** 


§  2597.    Same — ^levy  and  collection  of  taxes.*' 


constitutional  law  would  be  a  nul- 
lity and  the  expenditure  of  pub- 
lic funda  for  that  purpose  would 
be  unlawful  and  taxpayers  may 
enjoin  the  holding  of  such  elec- 
tion. Where  taxpayers  sought  to 
enjoin  the  holding  of  an  election 
to  have  the  electors  determine 
whether  pool  rooms  should  be  op- 
erated or  forbidden  under  a  law 
which  the  court  held  constitutional 
their  application  will  be  dismissed. 
Roper  &  Gilley  v.  Lumpkins  (Tex. 
Civ.  App.),  163  S.  W.  110. 

82  "  In  this  action  taxpayers  are 
seeking  to  take  advantage  of  pay- 
ments that  were  made  under  an 
honest  mutual  mistake  as  to  the 
validity  of  the  election — are  seek- 
ing to  keep  from  these  licensees 
that  which  in  honesty  and  good 
conscience  belongs  to  them.  Our 
attention  has  been  called  to  no 
statute  forbidding  the  city  from 
returning  this  money,  and  there 
are  certainly  no  reasons  which 
would  appeal  to  a  court  of  equity 
as  warranting  it  to  restrain  the 
city  from  doing  this  act  of  com- 
mon honesty  and  justice."  Ege 
V.  Williams,  38  S.  D.  50,  159  N. 
W.  898. 

83  Blalock  V.  Jonesboro,  147  6a. 
485,  94  8.  E.  567. 


To  restrain  altering  grade  of 
street  at  expense  of  city  thereby 
casting  upon  the  taxpayers  addi- 
tional burdens.  Shackleford  v. 
Jefferson  City,  167  Mo.  App.  59, 
62,  150  8.  W.  1123. 

Taxpayers'  action  to  restrain 
city  from  collecting  a  special  tax 
to  support  a  fire  department.  Cal- 
land  V.  Springfield,  264  Mo.  296, 
174  S.  W.  396. 

A  taxpayer  may  maintain  in- 
junction restraining  a  municipal- 
ity from  making  a  street  improve- 
ment, where  he  will  be  assessed 
for  such  improvement,  as  a  prop- 
erty owner,  if  the  ordinance  is 
void,  because  it  authorized  the  is- 
suance of  bonds  made  payable  be- 
yond the  time  allowed  by  the  ap- 
plicable statute.  He  sustains  his 
right  to  maintain  the  bill  when  he 
shows  that  the  improvement  is  not 
made  in  pursuance  of  an  ordinance 
passed  in  conformity  with  the 
statute  authorizing  it.  Municipal 
improvements  are  regulated  entire- 
ly by  statute  to  which  the  rule  of 
strict  construction  applies.  Tbe 
provisions  of  the  statute  were  dis- 
regarded in  the  ordinance  author- 
izing the  improvement.  McAn- 
drew  v.  Dunmore  Borough,  245  Pa. 
101,  91  Atl.  237. 
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§  2599.    Same — collectian  of  judgment.'* 

§  2600.    Same — ^misuse  of  miuiicipal  property.'^ 


84  Taxpayers  suing  to  enjoin  the 
collection  of  a  judgment  on  a  con- 
tract where  the  petition  does  not 
allege  that  the  acts  of  the  munic- 
ipal ofB.cers  were  fraudulent  or  col- 
lusive leaves  merely  the   question 
of  the  legality  of  the  contract  and 
the   contractor's   claims.     The   in- 
junction was  sought  on  the  ground 
of  failure  to  appeal  from  the  judg- 
ment by  the  municipality,  and  the 
petition   alleged   that  such  failure 
was  an  illegal  official  act,  that  the 
judgment   is  illegal   and   is  based 
upon    fraudulent,    jinjust,    inequit- 
able and  illegal  claims,  and  unless 
restrained  the  funds  of  the  munic- 
ipality will  be  wrongfully  diverted 
and  wasted  and  that  the  property 
of    the    taxpayers    suing    will    be 
subjected    to    additional   and    ille- 
gal  taxation.     A   demurrer  to   the 
petition     was     sustained     on     the 
ground   that   it   failed   to   state   a 
cause   of   action.     "The  plaintiffs 
ask  a  court  of  equity  not  only  to 
intervene  but   to   do   so  after  the 
contractor  has  pursued  his  remedy 
in  a  court  of  law  and  has  recov- 
ered a  judgment.    The  relief  asked  ^ 
would    not    only    deprive    him    of 
this    judgment,    but    would     take 
away  from  Kelly  (contractor)  and 
from  the  village  the  constitutional 
right    to    have    the    matter    deter- 
inined  by  a  common  law  court  and 
a   trial  by   the   country.     In   such 
forum  a  defendant's  position  is  so 
strong    that    a    contractor    cannot 
recover   unless   he   show.s   substan- 
tial  compliance   in   every   particu- 
lar with  the  conditions  of  his  con- 
tract.    A  court   of  eqxiity  has  no 


such  prerogative,  even  before  the 
cause  of  action  has  been  merged 
ill  a  judgment.  The  framers  of 
this  statute  did  not  intend  to  give 
a  referendum  to  the  courts  when 
called  on  by  a  minority  of  a  mu- 
nicipal board.  The  judgment 
against  the  village  imports  verity, 
and  the  trustees  (though  by  a 
narrow  majority)  have  voted 
against  the  expense  and  delay  of 
an  appeal.  The  safe  and  constitu- 
tional road  of  progress  is  to  im- 
press on  the  people  that  only  in 
rare  cases  would  the  court  step 
in  to  set  aside  the  action  of  the 
governing  body  after  the  munici- 
pality has  been  held  liable  in  the 
proper  forum.  The  people  have 
confided  to  their  elected  officials 
a  wide  range  of  authority  in  the 
use  of  which  they  are  answerabl^e 
to  their  constituents.  In  the  exer- 
cise of  these  powers  the  local  au- 
thorities are  beyond  the  direction 
and  control  of  the  courts.  If  they 
should  make  mistakes  they  must 
be  temporary,  compared  with  the 
mischief  which  judicial  supervision 
in  all  cases  would  ultimately  pro- 
;duce.  Our  powers  cannot  be  ex- 
tended to  reach  and  review  this 
action  of  the  constituted  village 
officials  on  the  grounds  here  set 
forth."  Childs  v.  Tompkins,  168 
N.  Y.  S.  174,  180  App.  Div.  855. 

86  Injunction  to  restrain  illegal 
disposition  of  public  property. 
Spurrier  v.  Vater,  62  Ind.  App. 
669,  113  N.  E.  732. 

To  enjoin  removal  of  school 
house    to    new    site.     Williams    v. 
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§  2601.    Demaad  before  suit."** 

§  2602.    Parties,  pleading  and  proof  .*« 

In  an  action  by  a  taxpayer  on  behalf  of  a  city  to  recover 


School  District,  167  Mo.  App.  476, 
151  S.  W.  506. 

Diversion  of  park  to  private  use 
will  be  enjoined.  Sharp  v.  Guthrie 
(Okl.  1914),  145  Pae.  764. 

To  set  aside  unlawful  convey- 
ance by  city  of  property  dedi- 
cated to  public  use  by  city  will 
lie.  Philadelphia  Museum  Trus- 
tees V.  Pennsylvania  University 
Trustees,  251  Pa.  115,  96  Atl.  123. 

In  an  action  by  a  citizen  and 
taxpayer  to  enjoin  the  municipality 
from  leasing  an  auditorium  in  a 
municipal  building  owned  by  the 
city  and  to  restrain  one  from  con- 
ducting moving  picture  shows 
therein,  the  court  said:  "The  doc- 
trine appears  to  be  well  settled 
that  a  taxpayer  cannot  invoke  the 
restraining  power  of  a  court  of 
equity  in  matters  of  this  charac- 
ter unless  it  is  shown  that  the 
municipal  corporations  and  its  of- 
ficers are  acting  ultra  vires,  and 
where  such  unauthorized  acts  may 
affect  injuriously  the  rights  of  the 
parties  complaining.  *  »  « 
The  inquiry  is  one  of  power.  Had 
the  city  the  right  to  lease  the 
auditorium  as  it  did?  True  it 
would  have  no  right  to  erect  build- 
ings primarily  to  rent,  but  if  in 
erecting  a  building  for  its  munic- 
ipal affairs,  an  auditorium  was  in- 
eluded  in  the  structure  intended 
and  designed  for  public  gatherings 
and  subsequently  conditions  be- 
came such  that  the  same  was  no 
longer  needed  for  the  purposes  or 


use  of  the  municipality,  and  that 
by  leasing  the  same  a  better  in- 
come would  be  derived  and  the 
burden  of  taxation  lightened,  we 
see  no  sound  reason  why  it  may 
not  legally  do  so."  Anderson  v. 
Montevideo,  137  Minn.  179,  162 
N.  W.  1073,  distinguishing  Nerleiu 
V.  Brooten,  94  Minn.  361,  102  N. 
W.  867. 

8Ba  Burns  v.  Nashville  (Tenn. 
1920),  221  S.  W.  828,  837,  citing 
§  2601,  vol.  5,  ante. 

88  Parties.  Sureties  of  municipal 
officers  authorizing  illegal  payment 
of  money  of  the  city  are  not  proper 
parties  in  a  suit  by  a  taxpayer  to 
recover  such  money  under  the 
Oklahoma  statute,  since  they  are 
not  liable  on  the  official  bonds  to 
such  suing  taxpayer.  State  ex  rel. 
V.  Muskogee   (Okl.),  172  Pac.  796. 

Petition  under  Oklahoma  statute 
in  the  name  of  the  state  at  the 
relation  of  a  resident  taxpayer 
against  a  municipality  to  recover 
unlawful  payment  of  money  to  a 
railroad  company  to  keep  its  shops 
in  the  city.  State  ex  rel.  v.  Mus- 
kogee  (Okl.),   172  Pac.  796. 

Parties  complainants  in  action 
by  state's  attorney  on  the  rela- 
tion of  a  taxpayer  and  elector  of 
a  municipality  to  prevent  the  en- 
forcement of  a  rule  of  the  board 
of  education  prohibiting  teachers 
in  public  schools  from  belonging 
to  certain  societies  or  unions. 
People  V.  Chicago,  199  111.  App. 
356. 
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money  illegally  expended  the  city  should  be  made  a  party 
defendant.*'' 

And  the  municipality  was  held  a  necessary  party  de- 
fendant where  the  action  was  brought  against  the  indi- 
viduals occupying  the  offices  of  mayor  and  counciknen, 
the  clerk  and  treasurer." 

The  New  York  statute  authorizing  taxpayers'  actions 
has  no  requirement  to  join  the  municipality.  "The  act 
was  to  enable  the  taxpayer,  himself  to  assert  the  rights 
of  the  municipality  by  clothing  the  individual  taxpayer 
with  such  a  representative  power.  In  favor  of  such  a 
remedy  against  a  use  of  public  money  contended  to  be 
illegal,  a  somewhat  liberal  construction  should  be  given. 
*  *  *  No  doubt  the  town  may  voluntarily  come  in 
and  make  itself  a  party. ' '  Beneficiaries  of  alleged  illegal 
payments  need  not  be  made  parties.  "This  is  not  an 
action  to  cancel  a  contract,  or  to  annul  any  rights  of 
third  persons.  Indeed,  a  finding  in  favor  of  the  plaintiff 
may  not  affect  the  rights  of  these  payees.  The  policy 
of  this  legislation  is  to  let  a  taxpayer  squarely  test  the 
legality  of  such  official  acts,  without  having  that  issue 
clouded  by  complications  arising  from  remedies  as 
against  third  parties."*^ 

In  taxpayer's  action,  other  citizens  and  taxpayers  are 
often  allowed  upon  application  to  be  made  parties  de- 
fendant.^" 

Thus  in  a  taxpayer's  action  to  restrain  municipal  offi- 
cers from  performing  specified  duties  required  by  a  leg- 
islative act  applicable  to  the  municipality,  and  which  is 
about  to  go  into  effect,  on  the  ground  that  such  act  is 
unconstitutional  and  void,  other  citizens  and  taxpayers 
may  be  admitted  as  parties  and  defend.®^ 

87  0sburii  V.  Stone,  170  Cal.  480,  Statutes  provide  that  "all  per- 
150  Pac.  367.  sons  interested  in  litigation  should 

88  Saunders  v.  Eainey,  141  Qa.  be  parties  to  proceedings  for 
77,  80  S.  E.  305.  equitable  relief,"  with  certain  ei- 

89  Hicks  V.  Cocks,  153  N.  Y.  S.  eeptions.  Allen  v.  Mitchell,  143 
776,  167  App.  Div.  862.  Ga.  476,  85  S.  E.  336. 

90  Blalock  V.  Jonesboro,  147  Ga.  91  Anderson  v.  Bowen,  77  W.  Va. 
485,  94  S.  E.  567.  89,  87  S.  B.  186. 
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In  an  action  by  a  resident  taxpayer  to  restrain  a  mu- 
nicipality from  paying  an  alleged  illegal  attorney's  fee, 
the  attorney  in  question  may  be  allowed  to  intervene 
and  be  beard  in  the  case.^^ 

In  a  suit  by  a  taxpayer  relating  to  a  railway  fran- 
chise, ordinarily  the  railway  company  need  not  be  made 
a  party.  The  general  rule  is  that  although  certain  per- 
sons may  have  an  interest  in  the  subject-matter  in  litiga- 
tion if  the  decree  wiU  not  affect  them  and  cut  off  any  of 
their  rights  they  are  not  necessary  parties.'^ 

Pleading.  The  petition  or  complaint  must  aflSrma- 
tively  disclose  that  the  complainants  are  taxpayers.'* 

In  an  action  to  enjoin  the  carrying  out  of  a  lighting 
contract,  as  a  taxpayer  has  no  interest  in  the  contract 
except  so  far  as  its  performance  will  affect  the  public 
treasury  of  the  city,  if  he  fails  to  aver  that  any  of  the 
public  funds  are  in  danger  of  being  illegally  dissipated, 
he  fails  to  state  a  cause  of  action.*^ 

Under  the  New  York  statute  a  complaint  to  restrain 
the  alleged  misappropriation  of  public  funds  by  munici- 
pal officers,  which  charges  that  various  sums  were  mis- 
appropriated and  illegally  paid  with  knowledge  that  the 
same  were  without  warrant  of  law,  is  sufficient  without 
the  averment,  in  the  words  of  the  code,  that  such  mis- 
appropriations were  "waste  of,  or  injury  to,"  the  funds 
of  the  municipality  which  would  be  merely  a  pleader's 
conclusion  of  law.'® 

92  Schurtz  V.  Grand  Eapids,  199  Injunction  will  not  lie  under  the 
Mich.  20,  165  N.  W.  766.  New  York  statute  without  an  al- 

93  Eeed  v.  Wing,  168  Cal.  706,  legation  that  the  contemplated  act 
144  Pae.   964.  would   be    illegal,    or    of   claim   of 

94  Michigan  City  v.  Marwick  fraud,  corruption  or  wrongdoing. 
(Ind.  App.),  116  N.  E.  434,  436,  "Without  -such  allegation  and 
citing  §  2585,  vol.  5,  ante.  proof  there  is  no  basis  for  a  tax- 

95Kice  V.  Indianapolis,  183  Ind.      payer's      action."        Kingsley     v. 

203,  108  N.  B.  584,  586.  Pounds,  160  N.  Y.  S.  228,  230,  96 

Injury   to   the  public.  Maxwell      Misc.  Eep.  27;  Eogers  v.  O'Brien, 

V.  Smith,  87  Wash.  629,  152  Pae.      153  N.  Y.  357,  47  N.  B.  456;  Tal- 

530.     ■  cott  V.  Buffalo,  125  N.  Y.  280,  288, 

96  Hicks  V.  Cocks,  153  N.  Y.  S.      26  N.  B.  263. 
776,  167  App.  Div.  862. 
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Under  the  Montana  statute  a  complaint  by  a  resident 
taxpayer  to  restrain  physical  examination  of  the  mem- 
bers of  a  police  force  pursuant  to  a  council  resolution 
which  failed  to  allege  that  complainant  was  a  member 
of  such  force  or  that  he  as  such  taxpayer  would  be  in- 
jured as  a  result  of  the  test,  was  held  insufficient  to  state 
a  cause  of  action.  Under  th^  statute  special  injury  to 
himself  is  essential  to  entitle  him  to  an  injunction.''' 

Where  no  injunction  is  sought,  except  upon  full  and 
final  consideration,  before  which  time  the  pertinent  facts 
will  haye  been  fully  attested  by  the  formal  introduction 
of  sworn  evidence,  or  by  agreement  as  to  the  facts,  the 
want  of  a  preliminary  affidavit  when  the  petition  is  filed 
is  immaterial.  In  brief,  "it  is  the  injunction  and  not 
the  petition  which  needs  the  support  of  sworn  testimony 
to  justify  it." »» 

Proof.  In  a  taxpayer's  action  to  have  declared  void 
a  contract  as  exceeding  revenues,  etc.,  where  it  was  not 
alleged  that  there  was  fraud,  unfairness,  error  or  exag- 
geration committed  in  the  budget  or  estimate  of  the  ex- 
cess of  revenues  over  the  statutory,  necessary  and  usual 
charges  for  the  year,  evidence  offered  for  the  purpose 
of  showing  that  the  estimate  of  the  revenues,  was  not 
fair  and  reasonable  is  inadmissible.®' 

§  2603.    Judgment.^ 

Expert  accountants  under  the  procurement  of  a  citi- 
zens '  committee,  for  examination  of  the  books  and  records 

I   97Larkm  v.  Butte,  52  Mont.  410,  braced  in  such  district,  since  this 

158  Pae.  316.  is  for  the  property  owners  to  de- 

98Hartzler      v.      Goodland,      97  termine.      Eiddle    v.    Ballew,    130 

Kan.  129,  154  Pac.  265.  Ark.  161,  197  S.  W.  27. 

99  Both    V.    Thibodaux,    137    La.  Particular  judgment,  it  was  held, 

210,  68  So.  412,  414.  "should   be   so   construed   and   re- 

1  Arkansas,    in    suit    by   a    tax-  strained  as  not  to  go  further  than 

payer  to  restrain  a  bond  issue  by  the  proper  scope   of  a  taxpayer's 

an  improvement  district,  the  ehan-  action  and  to  restrain  enforcement 

cellor   has   no    jurisdiction   to    de-  of  special  assessments  against  the 

termine    the    property   to    be    em-  property  of  the  persons  before  the 
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of  a  municipality  resulting  in  the  restoration  to  the  city 
of  a  large  amount  of  public  funds,  which  but  for  their 
action  would  have  been  lost  to  the  public,  cannot  recover 
from  the  municipality,  it  has  been  held,  the  reasonable 
value  of  their  services,  on  the  theory  of  subrogation, 
namely,  that  the  citizens  and  taxpayers  are  entitled  to 
recover  from  the  city  their  reasonable  costs  and  expenses 
of  such  investigation,  including  a  reasonable  sum  for 
the  work  of  the  expert  accountants,  and  the  expert  ac- 
countants having  performed  the  work  are  entitled  to 
be  subrogated  to  the  rights  of  such  citizens  and  tax- 
payers. The  court  stated,  however,  that  under  the  facts 
such  citizens  and  taxpayers  were  entitled  to  recover 
from  the  city  the  reasonable  expense  of  such  investi- 
gation, including  any  reasonable  amount  paid  by  them 
to  the  expert  accountants  for  services  in  conducting 
such  investigation.'' 

court  and  complaining."     Sales  v.  2 Michigan      City     v.     Marwick 

Hartford,  161  Wis.  136,  152  N.  W.  (Ind.  App.),  116  N.  E.  434,  437-439. 
853.  856. 
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CHAPTEE  53. 
MUNICIPAL  LIABILITY  FOR  TORTS. 

I.     LlABILITT  m  Genebal. 
II.      GOVEENMENTAL  VS.   COEPORATE  PCNCTIONS. 

III.  Eespondeat  Supeeior. 

IV.  Liability  foe  Acts  or  Pabticitlab  Oppicebs. 

V.  Propeett  Owned  by  Municipalitt. 

VI.  Sewers,  Drains,  Watercourses,  and  Surface  Waters. 

VII.  Notice  op  the  "Accidbnt." 


I.  liability  hj  geneeal. 


i  2604.  Liability  ex  delicto  recog- 
nized. 

t  2605.  Liability  of  quasi-municipal 
corporation. 

)  2615.  Actions  by  and  over  by 
municipality. 


§  2616.  Negligence  as  basis  of  re- 
covery. 

§2618.  Municipal  liability  for 
death. 

§  2620.  Who  may  sue — employes  of 
municipality. 

§  2621.  Personal  liability  of  offi- 
cers for  torts. 


n.   governmental  vs.  coepoeate  functions. 


i  2622.  Liability  in  regard  to  ' '  cor-       §  2630. 
porate ' '   duties. 

i  2623.  Liability  in  regard  to 
' '  governmental ' '    duties. 

i  2624.  Same — rule   in   admiralty. 

i  2625.  Governmental  duties  dis- 
tinguished from  corpo- 
rate duties. 

i  2626.  Same — imposed  duties  not 
distinguishable  from 
those  voluntarily  as- 
sumed. ' 

I  2627.  Same — border  line   cases. 

1 2628.  Legislative,     judicial     and 
discretionary    duties    dis- 
tinguished    from     minis-       § 
terial  duties. 
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§  2631. 


§  2632. 


§  2633. 


§  2634. 


§  2636. 

§  2637. 
§  2640. 


Same — exercise  of  the  po- 
lice power. 

Same — ^failure  to  pass  or 
enforce    ordinances. 

Same  —  granting,  refusing 
or  revoking  licenses. 

Defects  in  plan  of  construc- 
tion. 

Construction  or  repair  of 
public  improvements  or 
works. 

Cleaning  streets — dumping 
grounds. 

Ultra  vires   acts. 
Same — acts    under,    or    en- 
forcing, void  ordinances. 


MuNiciPAi,  Torts. 
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i  2641.  Nuisances,  maintenance  of 
and  failure  to  abate. 

i  2642.  Jails,  workhouses,  and  po- 
lice stations. 

j  2643.  Kre  stations  apparatus, 
etc. 

i  2644.  Collection  of  taxes  or  spe- 
cial assessments. 

i  2646.  Infringement  of  patent. 


§  2647.  Exhibition  conducted  by- 
municipality. 

§  2648.  Destruction  of  property  by 
municipalities. 

§  2650.  Injuries  by  mobs  and  riot- 
ers. 

§  2651.  Same— what  is  a  "mob" 
or  "riot." 


in.     EESPONDEAT   StTPERIOE. 


i  2652.  Eespondeat  superior  doe- 
trine  in  general. 

i  2653.  Necessity  of  relationship 
of  master  and  servant. 

i  2654.  Same — by  whom  appointed 
or  paid  immaterial. 

i  2^56.  Acts  beyond  scope  of 
agents'  authority. 

i  2657.  Same — ratification. 


§  2658.  Independent  boards  as  mu- 
nicipal  agents. 

§  2660.  Licensees. 

§  2662.  Independent   contractors. 

§  2663.  Same — exception  to  rule  of 
non-liability. 

§  2664.  Same  —  agreement  with 
contractor  as  to  liability. 


IV.     LIABILITT   POK   ACTS   OP  PAKTICUI.AB  OPPICEBS. 

\  2665.  Duty      as      to      employing      §  2666.  Police   ofSeers. 
"competent"    servants.         §  2669.  Health   oflcers. 


V.     PEOPEETY  OWNED  BY  MUNIdPALITT. 


t  2672.  In  general. 

i  2673.  Conducting     business     for 

profit. 
i  2674.  Municipal  buildings. 
i  2675.  Same — schools. 
i  2676.  Public    market   places    and 

buildings. 
i  2677.  Wharves,  piers,  etc. 
i  2678.  Parks. 
\  2680.  Public   ownership  of  water 

or  light  plant. 


§i2682.  Same — liability  where  in- 
adequate supply  of  water 
to  extinguish  fire. 

§  2683.  Same — injuries  in  connec- 
tion with  hydrants. 

§  2685.  Ownership   of  railroads. 

§  2687.  Bathing  beaches. 

§  2687a.  Children 's  playgrounds, 
camps  and  recreation 
centers. 


VI.     SEWEES,   DEAINS,   WATEECOUESES,   AND   SUEPAOE   WATEES. 


;  2689.  In  general. 

I  2690.  Sewers  as  to  which  liabil- 
ity  exists. 

i  2693.  Liability  for  defective 
"plans."  ' 


§  2694.  Same — liability  for  inade- 
quate sewers  or  drains. 

§  2695.  Liability  for  negligence  in 
construction  or  failure  to 
repair. 
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§  2696.  Same — ^notice  of  defects  or 
obstructions. 
Nuisances, 

Same — liability    for    death 
or  sickness. 
§  2699.  Discharge  of  sewage  on  pri- 
vate property. 
Same — surface  water. 
Watercourses,    liability    in 
regard  to. 
§  2702.  S  a  me   —  public  improve- 
ments obstructing  water- 
course. 


i  2697. 
i  2698. 


i  2700. 
i  2701. 


§  2704.  Same — rights  of  riparian 
owners. 

§  2706.  Same — discharge  of  sewage 
into;   polluting  streams. 

§  2707.  Surface  water. 

§  2708.  Saine — liability  for  injuries 
from  public  improve- 
ments. 

§■2710.  Same — liability  in  case  of 
negligence. 

§  2711.  Same  —  collecting  surface 
water  and  casting  it  in 
body  on  private  land. 


Vn.    NOTICE  OP  THE  "accident.  " 


t  2714.  Statutory  and  charter  pro- 
visions. 

i  2715.  Same — object   and  purpose. 

j  2716.  Same — excuses  for  failure 
to  give  notice. 

J  2717.  Same — time  for  filing  no- 
tice. 

i  2718.  Same  —  sufSciency  of  no- 
tice. 


§  2718a.  Same — time  of  the  acci- 
dent. 

§  2718b.  Same — the  place  of  the 
accident. 

§  2718c.  Same  —  how  injury  oc- 
curred. I 

§  2718d.  Same — nature   of  injury. 


I.  liability  in  general. 

§  2604.    Liability  ex  delicto  recognized.^ 

The  law  is  well  settled  that  a  municipal,  like  a  private 
corporation,  or  a  natural  person  may  be  sued  for  tort.* 

The  liabilities  of  a  municipal  corporation  are  an  in- 
cident to,  and  grow  out  of,  the  powers  and  duties  con- 
ferred or  exacted.  It  follows  that  if  the  corporation  in 
the  exercise  of  any  of  its  powers  or  the  performance  of 
any  of  its  duties,  incurs  in  contractu  or  in  delicto  any 
liability,  whether  it  arises  froni  express  legislation  or 


1  Myrtle  Point  Transportation 
Company  v.  Port  of  Coquelle 
Eiver,  86  Or.  311,  168  Pac.  625. 

2  Fleming  v.  Memphis,  126  Tenn. 
331,  148  S.  W.  1057. 

Statutes  recognize  liability  for 
damages  for  injuries  to  real  or  per- 


sonal property  due  to  the  negli- 
gence of,  or  by  the  creation  or 
maintenance  of  a  nuisance  by,  a 
munieipaltiy.  Meruk  v.  New 
York,  223  N.  T.  271,  119  N.  E. 
571. 
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by  implication,  it  cannot  escape  such  liability  unless  re- 
lieved therefrom  by  some  valid  provision  of  law.  An 
exemption  from  a  recognized  liability  cannot  be  claimed 
unless  expressly  given — certainly  in  a  doubtful  case  a 
claim  of  exemption  should  be  resolved  against  the  cor- 
poration.^ 

A  charter  provision  declaring  that  the  city  shall  not 
be  liable  for  the  misfeasance  or  nonfeasance  of  its  officers 
was  held  not  violative  of  a  provision  of  the  constitution 
that  the  right  of  action  to  recover  damages  for  injuries 
shall  never  be  abrogated.* 

Laws  often  limit  the  liability  of  municipalities  for 
damages  for  injuries  done  or  suffered.  Thus  the  statute 
of  Alabama  restricts  such  actions  to  two  distinct  cases 
of  negligent  misconduct  or  omission,  namely  (1)  where 
the  wrong  done  or  suffered  was  the  proximate  result 
of  culpable  act  of  omission  of  some  agent,  officer  or  em- 
ployee then  engaged  within  the  line  of  his  duty  in  the 
municipal  service;  and  (2)  where  the  wrong  done  or 
suffered  was  the  proximate  result  of  culpable  municipal 
omission  "to  remedy  some  defect  in  the  streets,  alleys, 
public  ways,  or  buildings  after  the  same  (i.  e.,  defect 
as  defined)  has  been  called  to  the  attention  of  the  coun- 

3Schultz  V.  Phoenix,  18  Ariz.  35,  porate      or      ministerial      work." 

156  Pac.  75.  Fowler  v.   Cleveland    (Ohio   1919), 

City  was   exempted  from  liabil-  126  N.  E.  72,  76. 
ity  for  personal  injuries  resulting  4  Such     constitutional     provision 

from  the  negligence  of  its  officers  only  undertakes  to  preserve  rights 

and  agents.     Tifield  v.  Phoenix,  4  already  cognizable  by  law,  and  does 

Ariz.  283,  36  Pac.  916,  24  L.  B.  A.  not  undertake  to  create  new  rights 

430;    Morell   v.   Phoenix,    16   Ariz.  of    action.      "When    the    constitu- 

511,  147  Pac.  732.  tion   was   adopted   the   charter   of 

"Where  a  municipality  (whether  defendant    city   was   in   force   and 

a  governmental  agency  or  a  body  effect   as   a   law   of   the   territory, 

corporate),    with    the    sanction    of  and  was  carried  forward  as  a  law 

the    state,    has    assumed    the    per-  of   the   state,  were   not   repugnant 

formance    of    a   work    or    industry  to    the    constitution,    and   by    that 

or   enterprise   formerly   carried   on  law  the  defendant  city  is  exempt 

by  the   citizenship,   that  of  itself,  from  liability  for  the  injury  com- 

so   far   as    its   practical   operation  plained   of."     Morell   v.   Phoenix, 

is   concerned,  stamps  it  as  a  cor-  16  Ariz.  511,  147  Pac.  732,  735. 
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cil,  or  after  the  same  (i.  e.,  defect  a:s  defined)  has  been 
left  for  such  unreasonable  length  of  time  as  to  raise  a 
presumption  of  knowledge  of  such  defect  on  the  part  of 
the  council." 

In  the  first  class  are  wrongs  or  injuries  resulting  from 
negligence  of  agents,  etc.,  of  the  municipality,  consistent 
with  the  doctrine  of  respondeat  superior;  and  in  the 
second  class  are  wrongs  or  injuries  for  which  the  mu- 
nicipalities are  only  liable  for  culpable  neglect  to  remedy 
a  condition  negligently  created,  or  where  they  are  allowed 
to  exist  by  a  person  or  corporation  not  related  in  the 
service  of  the  municipality — a  stranger  to  the  municipal 
service  or  functions.^ 

Laws  frequently  expressly  provide  for  actions  in  speci- 
fied cases  against  municipal  corporations.  Thus  the  stat- 
ute of  South  Carolina  allows  an  action  to  any  person 
who  shall  receive  damages  in  his  person  or  property 
(1)  through  a  defect  in  any  street  (2)  or  by  reason  of 
defect  or  mismanagement,  of  anything  under  the  control 
of  the  corporation.^ 

§  2605.    Liability  of  quasi-municipal  corporations. 

In  Illinois,  it  was  established  at  an  early  day  that  a 
private  action  will  not  lie  against  a  county  for  injuries 
occasioned  by  the  negligence  of  its  servants  or  officers 
in  the  performance  or  nonperformance  of  their  duties, 
or  in  the  performance  of  their  duties  in  a  negligent  man- 
ner, unless  expressly  so  provided  by  statute.'  In  Maine, 
towns  which  are  merely  subdivisions  of  the  state,  are 
not  in  general  liable  for  the  default  or  negligence  of  their 
agents'  and  servants  in  the  performance  of  municipal 
or  public  duties  which  they  perform  as  agents  of  the 
state,  unless  the  liability  is  created  by  statute.* 

8  Birmingham  v.  Carle,  191  Ala.      Winnebago  County,  95  111.  148. 
539,  68  So.  22,  L.  E.  A.  1915F,  797.  8  Dyer    v.    South    Portland,    111 

6  Burnett    v.    Greenville,    106   iS.      Me.  119,  88  Atl.  398. 

C.  255,  91  S.  W.  203.  Counties  are  only  liable  for  de- 

7  Jennings  v.  Peoria  County,  feets  in  the  highways  when  and 
196  111.   App.   195;    HoUenbeck   v.      to  the  extent  that  they  are  made 


§  2616] 


Liability  Based  on  Negligence. 
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§  2615.    Actions  by  and  over  by  municipality.^ 

§2616.    Negligence  as  basis  of  recovery." 

If  the  injury  was  not  caused  by  any  direct  act  or  omis- 
sion of  thfe  municipality,  and  which  was  not  the  result 
of  negligence  in  any  respect  but  was  merely  the  result 
of  natural  conditions  no  liability  can  arise." 

Statutes  or  charters  frequently  provide  that  no  munic- 
ipal liability  can  arise  unless  the  injury  or  wrong  re- 
sulting in  damages,  was  done  or  suffered  through  the 
neglect,  carelessness  or  unskillfulness  of  some  agent, 
officer  or  employee  of  the  municipality  engaged  iu  work 
therefor  and  while  acting  in  the  line  of  his  duty.^^  As 
the  gist  of  the  action  is  negligence,  it  is  essential  to 
allege  ultimate  facts  showing  the  relation  out  of  which 
arose  the  duty  of  the  municipality  to  exercise  appro- 
priate care  with  reference  to  the  rights  of  the  plaintiff, 


so  by  statute.  Montgomery  v. 
Boss,  195  Ala.  362,  70  So.  634. 

"The  power  and  authority  which 
the  county  exercises  in  reference 
to  roads  and  bridges  in  its  char- 
acter and  nature  is  governmental 
rather  than  corporate;  and  upon 
principles  of  the  common  law  a 
county  cannot  be  made  answerable 
to  private  individuals  for  injuries 
resulting  from  the  failure  to  ex- 
ercise the  power  in  the  manner 
most  conducive  to  the  public 
safety.  In  this  respect  counties 
are  distinguished  from  towns,  cities 
and  other  municipal  corporations 
charged  with  the  duty  of  keep- 
ing streets  and  other  highways  in 
safe  and  suitable  condition  for  pas- 
sage."  Montgomery  v.  Boss,  195 
Ala.  362,  70  So.  634.    , 

9  Madden  v.  Delaware  L.  &  W. 
E.  Co.,  ?34  Fed.  731,  738,  739, 
afarmed  241  Fed.  808,  154  C.  C.  A. 
510;  Waterbury  v.  Clark,  91  Conn. 


254,  99  Atl.  578';  Louisville  v. 
Metropolitan  Realty  Co.,  168  Ky. 
204,  182  ,S.  W.  172;  Mooney  v. 
Hauck,  1  Ohio  App.  432,  35  Ohio 
Cir.  Ct.  R.  134;  Seattle  v.  Shorroek, 
100  Wash.  234,  170  Pae.  590;  Seattle 
V.  Peterson  &  Co.,  99  Wash.  533,. 
170  Pac.  140;  Topeka  v.  Central 
Sash  &  Door  Co.,  97  Kan.  49,  154 
Pac.  232;  Bailie  v.  Wallace,  24 
Idaho  706,  135  Pac.  850;  Kinloch 
Telephone  Co.  v.  St.  Louis,  268 
Mo.  485,  497,  188  S.  W.  182. 

10  Indianapolis  v.  Williams,  58 
Ind.  App.  447,  108  N.  E.  387;  Vi- 
tucci  Importing  Co.  v.  Seattle,  72 
Wash.  192,  130  Pae.  109. 

H  Yakima  Central  Heating  Co. 
V.  North  Yakima,  86  Wash.  99, 
149  Pac.  341. 

12  Bessemer  v.  Whaley,  8  Ala. 
App.  523,  62  So.  473;  Birmingham 
V.  Carle,  191  Ala.  539,  68  So.  22, 
L.  R.  A.  1915F,  797. 
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and  also  the  negligent  act  of  omission  or  commission 
for  which  the  city  or  town  is  liable,  that  proximately 
caused  the  injury  complained  of.''* 

§  2618.    Municipal  liability  for  death." 

An  action  to  recover  damages  for  death  must  be  prose- 
cuted in  the  manner  and  und^er  the  condition  specified 
by  the  statute.^* 

§  2620.    Who  may  sue — employes  of  municipality." 

Where  a  municipality  is  exercising-  an  administrative 
function  at  the  time  an  employee  is  injured,  it  owes  its 
employee  the  duty  of  a  safe  place  to  work;  and  for  a 
failure  to  do  so,  and  where  by  reason  of  such  failure  an 
employee  is  injured  without  fault  on  his  part,  the  cor- 
poration would  be  liable  under  the  same  circumstances 
that  a  private  individual  or  corporation  would  be.^'' 

And  it  has  been  held  that  a  municipality  engaged  in 
constructing  a  sewer  is  bound  to  the  same  rule  of  dili- 

ISDe  Puniak  Springs  v.  Perdue,  671,   167   S.   W.   1022;   De  Moll   v. 

69  Fla.  326,  68  So.  234;   Gonzalez  New  York,  148  N.  T.  S.   966,  163 

V.   Pensacola,   65  Fla.   241,   61   So.  App.    Div.    676;    Durant    v.    Allen 

503.  (Okl.),    168   Pac.   205;    Mackay   v. 

14  Higginbotham   v.    Eome    (Ga.  Port    of    Toledo,    77   Or.    611,    152 

App.   1919),   100  S.  E.   720;  Trohs  Pao.     250;     Greenville     v.    Branch 

V.  Dubuque,  169  la.  431,  150  N.  W.  (Tex.  Civ.  App.),  152  S.  W.  478. 

62;     Powler     v.     Cleveland     (Ohio  Statute  construed.     Pontz  v.  Los 

1919),  126  N.  E.  72.  Angeles,    167    Cal.    487,    140    Pac. 

UEowe    V.    Richards,    32    S.    D.  20. 

66,  142  N.  W.  664.  A  statute  authorizing  action  for 

18  Hanrahan    v.    Chicago     (111.),  a  defective  street  by  "any  person 

124  N.  E.  547;  Ardmore  v.  Fowler  who  shall  receive  bodily  injury  or 

(Okl.),  153  Pao.  1117;  District  of  damage,"  etc.,  was  held  to  include 

Columbia  v.  Wood,  41  App.  D.  C.  a   eity   employee.     Strait  v.   Eoek 

101;  Jourdan  v.  La  Grange,  55  Ind.  Hill,  104  S.  C.  116,  88  S.  E.  469. 

App.  502,  104  N.  B.   104;  Kokomo  IT  Savannah   v.   Jordan,   142   6a. 

V.  Loy,  185  Ind.  18,  112  N.  B.  994;  409,  83  S.  E.  109,  L.  B.  A.  1915C, 

Henry  v.  Lincoln,  93  Neb.  331,  140  741,  Ann.  Caa.  1916C,  240;  Bruhnke 

N.   W.    664;    Schultz   v.   St.   Paul,  v.  LaCrosse,  155  Wis.  485,  144  N. 

124  Minn.  257,  144  N.  W.  955;  W.  1100,  50  L.  E.  A.  (N.  S.)  1148. 
Eiley    v.    Independence,    258    Mo. 
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gence  in  providing  a  safe  place  for  its  employees  to 
work  which  applies  to  a  private  or  independent  con- 
tractor engaged  in  a  similar  work.^* 

§  2621.    Personal  liability  of  officers  for  torts." 

In  an  Oregon  case,  the  charter  imposed  the  duty  upon 
abutting  land  owners  to  construct  sidewalks.  The  charter 
also  relieved  the  municipality  from  liability  to  persons 
for  defective  sidewalks.  These  provisions  were  held  not 
to  relieve  abutting  owners  and  municipal  officers,  if  they 
should  be  negligent,  from  liability.*" 


18  Atlanta  v.  Trussell,  21  Ga. 
App.  340,  94  S.  E.  649,  653. 

19  State  ex  rel.  v.  Harper,  166 
Wis.  303,  165  N.  W.  281,  285. 

By  statute.  Mackay  v.  Port 
of  Toledo,  77  Or.  611,  152  Pae. 
250. 

The  exercise  of  the  power  to 
grant  or  refuse  a  license  to  erect 
a  building  is  a  governmental  func- 
tion, but  if  the  officials  charged 
with  the  exercise  of  the  duty 
should  have  corruptly  or  oppres- 
sively refused  the  license  asked  an 
action  might  have  been  laid  against 
them  individually,  but  there  is  no 
such  allegation  in  the  pleadings. 
Clinard  v.  Wistom-Salem,  173  N. 
C.  356,  91  S.  E.  1039. 

20  "In  the  case  at  bar  the  char- 
ter has  not  authorized  the  city  to 
construct  sidewalks;  that  duty  is 
expressly  imposed  upon  the  abut- 
ting property  owner.  The  council 
may  direct  him  to  make  the  im- 
provement and  prescribe  the  plan 
upon  which  it  shall  be  made,  but 
the  duty  to  build  the  walk  in  the 
first  instance  and  to  keep  it  in 
repair  thereafter  is  primarily  upon 
the  property  owner.  It  is  true 
that   if   the   property   owner   fails 


to  keep  a  walk  in  repair,  the  law 
requires  the  city  engineer  after 
notice  to  the  owner  to  make  such 
repairs  at  his  final  expense;  but 
after  all  it  is  the  owner  who  is 
primarily  the  person  to  make  the 
repairs.  There  is  justice  under 
such  circumstances  in  requiring  the 
owner  to  be  responsible  for  any 
damage  which  may  ensue  by  rea- 
son of  his  neglect.  If  the  city 
engineer  fails  to  give  the  notice 
required,  or  if  in  default  of  the 
owner  making  repairs,  he  or  the 
council  with  knowledge  of  such  de- 
fault allows  the  defective  condi- 
tion to  continue,  there  is  justice 
in  requiring  these  delinquent  offi- 
cers and  the  owner  to  answer  for 
such  delinquency  instead  of  sad- 
dling it  upon  the  general  taxpay- 
ers. There  is  respectable  author- 
ity for  the  proposition  that  the 
legislature  may  entirely  absolve 
a  city  from  liability  for  injuries 
arising  by  reason  of  defective 
streets  or  sidewalks,  and  that  such 
legislation  is  not  in  derogation  of 
a  constitutional  provision  similar 
to  §  10  article  10,  of  our  consti- 
tution. (Goddard  v.  Lincoln,  69 
Neb.  594,  96  N.  W.  273.)     But  as 
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"Tiie  liaBility  of  each  officer  is  a  personal  liability, 
depending  upon  the  diligence  which  he  himself  exercises 
as  a  guardian  of  the  public  weal  to  see  that  the  streets 
are  kept  reasonably  safe.  *  *  *  It  is  the  universal 
rule  that  a  public  officer  is  not  personally  liable  for  the 
negligence  of  an  inferior  officer,  unless  he,  having  the 
power  of  selection,  has  failed  to  use  ordinary  care  in 
the  selection. ' '  ^^ 

II.    GOVERNMENTAL  VS.  CORPOBATE  FUNCTIONS. 

§  2622.    Liability  in  regard  to  "corporate"  duties.*^ 

The  late  judicial  decisions  agree  with  the  earlier  ones 
that  a  municipal  government  has  a  double  function,  first. 


already  shown,  this  court  has  taken 
a  different  view,  and  held  that  in 
order  to  exempt  a  municipal  cor- 
poration an  equivalent  remedy 
must  be  provided.  Here  the  leg- 
islature has  placed  the  primary 
duty  of  construction  and  repairing 
sidewalks  upon  the  owner  of  the 
abutting  property,  and  has  ex- 
pressly declared  such  owner  liable 
for  failure  to  perform  that  duty. 
It  has  not  attempted  to  take  away 
the  remedy  that  always  existed 
against  the  ofS.cers  of  the  city  for 
failure  to  cause  repair  of  defects 
coming  to  their  knowledge,  which 
latter  remedy,  while  not  always 
perfect  and  complete,  will  be  found 
sufficient  in  many  cases.  The 
owner  of  abutting  property  is 
prima  facia  solvent,  and  it  is  not 
required  that  the  remedy  afforded 
should  go  to  the  extent  of  guar- 
anteeing the  immediate  collection 
of  any  judgment  that  might  be 
obtained,  if  upon  the  whole  it  ap- 
pears that  it  is  plain  and  reason- 
ably adequate."  Caviness  v.  Vale, 
86  Or.  54,  169  Pae.  98,  99. 


21  "It  is  conceived  that  §281 
of  the  charter  of  the  city  of  Port- 
land which  attempted  to  exempt 
the  city  from  liability  for  injur- 
ies arising  from  defective  streets 
and  to  place  that  liability  upon 
the  officer  by  reason  of  whose  neg- 
ligence the  injury  occurred,  does 
not  create  any  new  or  additional 
obligation  against  such  officer,  as 
a  city  official  who  personally  neg- 
lects to  perform  a  specific  duty 
was  always  liable  irrespective  of 
any  statute  prescribing  such  a  lia- 
bility." Colby  V.  Portland,  85  Or. 
359,  166  Pae.  537,  541,  542. 

22  Bessemer  v.  Whaley,  8  Ala. 
App.  523,  62  So.  473  (enumerat- 
ing acts  from  which  liability  may 
arise) ;  Michigan  City  v.  Werner, 
186  Ind.  149,  114  N.  E.  636;  Tuell 
v.  Marion,  110  Me.  460,  86  Atl. 
980;  Nelson  v.  Kansas  City,  170 
Mo.  App.  542,  547,  157  S.  W.  94; 
Saulman  v.  Nashville,  131  Tenn. 
427,  175  S.  W.  532,  L.  B.  A.  1915E, 
816  (quoting  with  approval  the 
greater  part  of  §  2622,  vol.  6, 
ante) ;   Greenville  v.  Branch   (Tex. 


§  2623]  Governmental  and  Coepoeate  Functions.      8223 

the  private,  proprietary  function,  and,  second,  the  gov- 
ernmental function  as  the  arm  or  agent  of  the  state.  The 
intermingling  of  these  two  functions  has  caused  the 
courts  some  difficulty  in  determining  the  boundary  line 
in  separating  the  two.  There  is  not  conflict,  however, 
upon  the  proposition  that  the  city  when  exercising  a 
governmental  function  in  good  faith,  is  exempt  from 
liability  for  damages,  and,  when  exercising  its  private 
or  corporate  powers,  it  is  liable  to  respond  in  damages 
for  the  negligence  of  its  officers  or  employers.^' 

§  2623.    Liability  in  regard  to  "governmental"  duties. 

The  doctrine  exempting  a  municipal  corporation  from 
private  action  for  torts  resulting  from  the  performance 
of  its  governmental  functions,  steadily  adhered  to  by 


Civ.  App.  1913),  152  S.  W.  478, 
486. 

South  Carolina.  "It  has  been 
settled  by  a  long  line  of  decisions 
in  this  court  that  an  action  for 
damages,  for  tort  will  not  lie 
against  a  municipal  corporation, 
unless  the  corporation  is  made 
liable  by  statute,  because  such  cor- 
poration is  merely  an  agent  of  the 
state  for  governmental  purposes." 
Parrish  v.  Torkville,  96  S.  C.  24, 
79  S.  E.  635. 

Functions  voluntarily  assumed. 
"A  municipality  is  answerable  for 
the  acts  of  its  servants  or  agents 
in  the  conduct  of  functions  volun- 
tarily undertaken  for  its  own 
profit  and  commercial  in  charac- 
ter, or  to  protect  the  corporate 
interests  in  its  own  way."  Bol- 
ster V.  Lawrence,  225  Mass.  387, 
114  N.  E.  722  (reviewing  Massa- 
chusetts eases). 

"It  is  no  part  of  its  duty  as  a 
municipal  corporation  to  engage  in 
a    purely    business    or    commercial 


enterprise.  When  it  seeks  and  ob- 
tains from  the  legislature  permis- 
sion to  engage  in  such  an  enter- 
prise, its  act  in  so  doing  is  purely 
voluntary  on  its  part,  and  it  there- 
by assumes  a  third  relation,  sepa- 
rate and  distinct  from  the  dual 
relations  above  considered.  While 
occupying  this  third  relation,  no 
governmental  function  or  corporate 
duties,  as  a  municipality  devolve 
upon  it.  It  is  then  engaged  in 
an  ordinary  business  enterprise, 
and  is  bound  by  all  the  rules  of 
law  and  procedure  applicable  to 
any  other  private  corporation  or 
person  engaged  in  a  like  enter- 
prise. It  has  no  greater  or  higher 
privileges  or  immunities  than  are 
possessed  by  any  other  private  cor- 
poration. It  is  eubjeet  to  the 
same  liabilities  and  entitled  to  the 
same  defenses.  No  more  and  no 
less."  Henry  v.  Lincoln,  93  Neb. 
331,  140  N.  W.  664. 

23  Pacific  Paper  Co.  v.  Portland, 
68  Or.  120,  135  Pae.  871. 


8224 


Municipal  Cokpoeations. 


[§  2623 


the  most  recent  decisions,^  is  based  on  tlie  familiar  rea- 


24  Alabama.  Bessemer  v.  Wha- 
ley,  8  Ala.  App.  523,  62  So.  473 
(giving  instances  of  the  applica- 
tion of  the  doctrine  of  nonliabil- 
ity). 

Colorado.  Luxford  v.  Denver 
(Colo.),  176  Pae.  833. 

Connecticut.  Pope  v.  New  Ha- 
ven, 91  Conn.  79,  99  Atl.  51. 

Georgia.  Atlanta  v.  Trussell,  21 
Ga.  App.  340,  94  S.  E.  649,  651. 

Illinois.  Jennings  v.  Peoria 
County,  196  111.  App.  195,  198;  Peo- 
ple V.  Chicago,  256  111.  558,  100 
N.  E.  194. 

Indiana.  Indianapolis  v.  Wil- 
liams, 58  Ind.  App.  447,  108  N.  B. 
387. 

Kansas.  Eose  v.  Gypsum  City 
(Kan.  1919),  179  Pac.  348. 

Kentucky.  T.  B.  Jones  &  Co.  v. 
Eerro  Concrete  Const.  Co.,  154  Ky. 
47,  156  S.  W.  1060;  Browder  v. 
Henderson,  182  Ky.  771,  207  S.  W. 
479. 

Massachusetts.  Bolster  v.  Law- 
rence, 225  Mass.  387,  114  N.  E. 
722  (reviewing  Massachusetts 
cases). 

Missouri.  Cassidy  v.  St.  Joseph, 
247  Mo.  197,  152  S.  W.  306;  Nel- 
son v.  Kansas  City,  170  Mo.  App. 
542,  547,  157  S.  W.  94.  ' 

North  Carolina.  Price  v.  Gold- 
boro  Township,  172  N.  C.  84,  89 
S.  B.  1066,  L.  E.  A.  1917A,  992; 
Snider  v.  High  Point,  168  N.  C. 
608,  85  S.  E.  15;  Nichols  v.  Foun- 
tain, 165  N.  C.  166,  80  S.  E.  1059; 
Goodwin  v.  Eeidsville,  160  N.  C. 
411,  76  S.  B.  232. 

Wisconsin.  Engel  v.  Milwaukee, 
158  Wis.  480,  149  N.  W.  141. 

Obstructing  a  navigable   stream 


by  a  bridge.    Tuell  v.  Marion,  110 
Me.  460,  86  Atl.  980. 

' '  The  great  weight  of  authority 
in  this  country  is  that  a  municipal- 
ity is  not  liable  for  the  commis- 
E|j.on  of  a  tort  in  connection  with 
its  governmental  functions  or  du- 
ties in  the  absence  of  statutory 
enactment."  Hattiesburg  v.  Gei- 
gor,  118  Miss.  676,  79  So.  846. 

"In  the  absence  of  a  statutory 
provision  permitting  it  an  action 
will  not  lie  against  a  municipal 
corporation  for  damages  caused  by 
the  negligence  of  its  ofScers,  agents 
and  servants  in  the  performance 
of  the  public  or  governmental  du- 
ties of  such  corporation."  Brun- 
son  V.  Santa  Monica,  27  Cal.  App. 
89,  148  Pae.  950. 

"There  is  no  rule  of  law  more 
firmly  established  than  that  the 
municipal  corporation  is  not  liable 
in  damages  for  the  torts  of  its 
agents  committed  in  the  exercise 
of  its  governmental  functions,  one 
of  the  highest  and  moat  charac- 
teristic of  which  is  the  power  of 
taxation."  Simmons  Hdw.  Co.  v. 
St.  Louis  (Mo.),  192  S.  W.  394, 
398. 

"Whatever  the  rule  may  be  in 
other  states  it  has  been  repeatedly 
held  in  Oregon  that  a  municipal 
corporation  in  performing  the  du- 
ties imposed  upon  or  delegated  to 
it  exercises  of  a  private,  proprie- 
tary function  for  the  benefit  of 
its  inhabitants  alone,  and  known 
as  a  ministerial  duty,  and  also 
discharges  a  governmental  obliga- 
tion, in  the  performance  of  which 
it  acts  as  agent  of  the  state  and 
for  the  entire  public,  and  when  a 
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son  that  the  undertaking  is  not  to  promote  the  private 
interests  of  the  municipality  as  a  corporate  entity,  but 
rather  for  the  public  benefit,  and  in  the  performance  of 
such  obligation  the  municipality  is  a  mere  public  agent, 
either  of  the  state  or  of  the  local  community.  The  rea- 
son, as  often  expressed,  is  one  of  public  policy,  to  protect 
public  funds  and  public  property.  "Taxes  are  raised 
for  certain  specific  governmental  purposes;  and,  if  they 
could  be  diverted  to  the  payment  of  the  damage  claims, 
the  more  important  work  of  government,  which  every 
municipality  must  perform  regardless  of  its  other  re- 
lations, would  be  seriously  impaired  if  not  totally  de- 
stroyed. The  reason  for  the  exemption  is  sound  and 
unobjectionable.    But  when  an  individual  or  private  cor- 


city,  incorporated  village  or  town 
is  employing  the  latter  power  in 
good  faith,  it  is  exempt  from  lia- 
bility for  damages;  but  when  per- 
forming  the  former  function,  the 
rule  of  respondeat  superior  gov- 
erns in  respect  to  an  injury  oc- 
casioned by  the  negligence  of  the 
officers  and  agents  of  the  munic- 
ipal corporation."  Humphrey  v. 
Portland,  79  Or.  430,  154  Pac.  897, 
902,  citing  §  2623,  vol.  6,  ante. 

Dual  capacity,  not  liable  in  gov- 
ernmental. Improper  use  of 
streets;  automobile  race.  Eose  v. 
Gypsum  City  (Kan.  1919),  179  Pac. 
348,  351. 

Where  township  road  employees 
taking  shelter  in  a  barn  from  rain, 
leave  there  a  box  of  dynamite 
cartridges  which  children  find  and 
in  playing  with  the  cartridges  one 
exploded  and  injured  a  child,  held 
there  was  no  liability  against  the 
township,  as  it  was  "a  tort  pure 
and  simple  perpertrated  by  defend- 
ant's agents  and  employees,  if  at 
all,  while  engaged  in  the  perfor- 
mance  of   duties   governmental   in 


their  nature  imposed  upon  and  un- 
dertaken by  defendant  corporation 
entirely  for  the  public  benefit." 
Price  V.  Goldsboro  Township,  172 
N.  C.  84,  89  8.  E.  1066,  L.  B.  A. 
1917A,  992. 

There  is  no  liability  for  the  per- 
formance of  a  governmental  func- 
tion, however  illegally  the  author- 
ity may  be  exercised.  Davis  v. 
Rome  (Ga.  App.),  98  S.  B.  231. 

In  the  absence  of  statute,  it  is 
settled  that  a  municipality  is  not 
liable  for  its  acts  "unless  the  neg- 
ligence was  in  the  matter  of  the 
exercise  of  functions  private  or 
proprietary  in  their  nature  as  dis- 
tinguished from  functions  purely 
governmental  in  nature."  Kellar 
V.  Los  Angeles  (Gal.),  178  Pac. 
505. 

Affirmative  defense  that  the  city 
was  engaged  in  governmental  func- 
tion when  the  injury  for  which 
the  suit  was  brought  was  received 
must  be  established  by  the  city. 
Jones  V.  Sioux  City  (la.),  170  N. 
W.  445,  448. 
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poration  for  compensation  undertakes  to  perform  work 
for  a  municipality,  the  reason  for  the  rule  ceases.  It 
has  become  a  maxim  that  when  the  reason  for  the  rule 
of  law  ceases  the  rule  itself  should  cease."  Therefore, 
it  was  held  that  where  a  private  corporation  by  con- 
tract Avith  a  municipality  was  engaged  in  operating 
vehicles  to  convey  persons  to  and  from  the  city  hospital 
and  jaU  and  to  carry  sick  or  injured  persons  from  build- 
ings and  streets  to  their  residences  or  homes  which  by 
negligence  injured  a  pedestrian  in  the  street  such  cor- 
poration was  liable.^^ 

And  on  like  ground  a  board  of  underwriters,  though 
not  a  municipal  corporation,  was  held  liable  for  the  negli- 
gence of  its  employees,  even  when  engaged  in  protecting 
life  and  property,  and  although  the  service  performed 
might  be  governmental  if  performed  by  a  municipal  cor- 
poration and  by  a  public  officer.*^ 

The  settled  doctrine,  just  outlined,  including  gener- 
ally all  duties  existent  or  imposed  upon  municipal  cor- 
porations by  law  for  the  public  benefit,  is  subject  tc  the 
limitation  that,  neither  a  municipal  corporation  nor  other 
governmental  agency  is  allowed  to  establish  and  main- 
tain a  nuisance  causing  appreciable  damage  to  the  prop- 
erty of  a  private  owner  without  being  liable  for  it.  To 
the  extent  of  the  damage  done  to  such  property,  it  is 
regarded  and  dealt  with  as  a  taking  or  appropriation  of 
the  property,  and  it  is  well  understood  that  such  an 
interference  with  the  rights  of  ownership  may  not  be 
made  or  authorized  except  on  compensation  first  made 
pursuant  to  the  law  of  the  land.'*'' 

And  where  the  right  of  action  is  based  on  the  failure 
of  the  municipal  corporation  to  use  ordinary  care  in 
maintaining  its  streets,  public  ways  and  sidewfilks  in  a 
reasonably  safe  condition  for  travel  in  the  usual  modes, 
such  negligence  in  a  majority  of  the  states,  aside  from 

26  O  'Connell  v.  Merchants  &  Po-  Five   Underwriters,   161   Wis.   615, 

lice  Dist.   Telegraph   Co.,   167  Ky.  155  N.  W.  127. 

468,  180  S.  W.  845.              '  27  Hines    v.    Eocky    Mount,    162 

26  Sutter  V.  Milwaukee  Board  of  N.  0.  409,  78  S.  E.  510. 
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statutory  or  charter  provision,  furnishes  another  excep- 
tion to  the  principles  mentioned,  and  hence  the  govern- 
mental function  doctrine  in  such  cases  has  no  applica- 
tion.^ 

Accordingly  the  fact  that  one  was  killed  while  a  fire- 
man was  driving  an  automobile  to  a  fire — a  governmental 
function — ^which  struck  a  hole  in  the  street  and  collided 
with  deceased,  will  not  relieve  the  city  from  liability, 
since  a  defective  stteet  was  the  proximate  cause  of  the 
injury.^' 

§  2624.    Same — ^rule  in  admiralty. 

A  suit  in  admiralty  will  lie  for  the  sinking  of  a  steamer 
due  to  the  negligence  of  the  servants  of  a  municipality 
in  the  management  of  one  of  its  fire-boats,  although  by 
the  law  of  the  state  where  the  sinking  occurred  a  mu- 
nicipal corporation  is  not  liable  to  the  owner  of  property 
for  negligence  of  firemen  in  the  performance  of  their 
duty.  The  United  States  Supreme  Court  has  announced 
the  doctrine  that  for  every  maritime  tort  there  is  redress 
if  the  admiralty  court  has  jurisdiction  of  the  offending 
person  or  thing;  that  though  a  libel  in  personam  is  not 
maintainable  against  a  sovereign,  it  is  not  for  lack  of  a 
cause  of  action  in  admiralty,  but  on  account  of  the  sover- 
eign's immunity  from  process;  that  a  municipal  corpora- 
tion like  a  private  corporation  and  a  person  within  the 
reach  of  the  court,  is  subject  to  process;  and  therefore 

28  Gatewood    v.    Frankfort,    170  ernmental  duty  and  enjoined  upon 

Ky.  292,  185  S.  W.  847.  the    city    for    the    benefit    of    the 

See  §  2720,  et  seq.,  post;   §  2720,  public    in   general.      In   failing   to 

et  al.,  vol.  6,  ante.  discharge  that  obligation  the  city 

Contra.    In  a  case  determined  in  engineer  omitted  the  performance 

Oregon  the  street  had  been  opened  of  a  governmental  duty  by  reason 

and   improved,   and   the   sidewalk,  whereof  the  city  of  Portland  is  not 

which,    as    stated    by    the    court,  liable  for  the   damages  which   re- 

necessarily   constitutes    a   part    of  suited    from    the    injury."     Hum- 

the  highway  for  the  accommodation  phrey  v.  Portland,  79  Or.  430,  154 

of  pedestrians,  had  been  put  down,  Pac.  897,  902,  903. 

but  was  out   of   repair,  ' '  so  that  26  Cone  v.  Detroit,  191  Mich.  198, 

the  restoration  thereof  was  a  gov-  157  N.  W.  417. 
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that  a  municipal  corporation  must  respond  to  a  libel  in 
personam  if  a  cause  of  action  is  stated  under  the  mari- 
time law,  although  the  same  acts  of  its  servants  did  not 
constitute  a  cause  of  action  imder  the  local  law  of  the 

state.*" 

§  2625.    Govenunental  duties  distinguished  from  corpo- 
rate duties.'^ 

Late  judicial  decisions  abound  in  a  variety  of  forms 
of  expression,  in  the  effort  to  distinguish  govemmeiital 
from  corporate  functions.  "The  difficulty  lies  not  in 
the  statement  of  the  governing  principles  of  law,  but  in 
their  application  to  particular  facts.  The  underlying 
test  is  whether  the  act  is  for  the  common  good  of  all 


30  Chicago  V.  White  Transp.  Co. 
(following  Workman  v.  New  York, 
179  U.  a.  552,  21  Sup.  Ct.  212, 
45  L.  ed.  314)  243  Fed.  358,  156 
C.  0.  A.  138,  certiorari  denied  245 
TJ.  S.  660,  38  Sup.  Ct.  60,  62  L.  ed. 
535. 

31  Indiana.  Mayne  v.  Curtis 
(Ind.  App.  1920),  126  N.  E.  699, 
701,   citing   §  2625,   vol.   6,   ante. 

Massachusetts.  Higginson  v. 
Slattery,  212  Mass.  583,  99  F.  E. 
523. 

Mississippi.  Hattiesburg  v.  Gei- 
gor,  118  Miss.  676,  79  So.  846, 
847,  (quoting  with  approval  greater 
part  of  §  2625,  pp.  5404-5407,  vol. 
6,  ante) ;  Gulf  port  v.  Shepperd,  116 
Miss.  439,  77  So.  193,  (citing  §  2625, 
vol.  6,  ante.) 

North  Carolina.  Harrington  v. 
Greenville,  159  N.  C.  632,  75  S.  E. 
849. 

Oklahoma.  Oklahoma  City  v. 
Hoke  (Okl.),  182  Pae.  692,  695, 
citing  §2625,  vol.  6,  ante. 

Oregon.  Payette-Oregon  Slope 
Irrigation  Dist.  v.  Peterson,  64  Or. 
46,  128  Pac.  837. 


Tennessee.  Nashville  v.  Mason, 
137  Tenn.  169,  192  S.  W.  915,  L.  E. 
A.  1917C,  914  (considering  Tennes- 
see decisions.) 

United  States.  Coates  v.  Dis- 
trict of  Columbia,  42  App.  D.  C. 
194. 

Pedestrian  was  injured  by  an  ob- 
struction within  the  line  of  the 
street  while  turning  into  a  path 
leading  to  a  voting  place.  It  was 
contended  that  the  city  was  not 
liable  because  the  holding  of  an 
election,  including  the  erection  of 
a  voting  place,  was  a  governmental 
function,  and  hence  the  city  was 
not  responsible  for  injuries  occa- 
sioned to  the  voters  on  the  prem- 
ises where  the  election  was  being 
held,  but  inasmuch  as  the  facts 
showed  the  injury  occurred  in  the 
street,  and  not  on  the  premises 
where  the  election  was  held,  the 
contention  was  disregarded.  Lund 
V.  Seattle,  99  Wash.  300,  169  Pae. 
820. 
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without  the  element  of  special  corporate  benefit,  or,  pe- 
cuniary profit.  If  it  is,  there  is  no  liability,  if  it  is  not, 
there  is  liability."** 

"The  true  test  does  not  rest  upon  the  determination 
as  to  whether  or  not  the  municipality  is  reaping  a  mone- 
tary gain. ' '  ** 

"The  liability  or  nonliability  of  a  municipality  for  its 
torts  does  not  depend  upon  the  nature  of  the  tort,  the 
relation  existing  between  the  city  and  the  person  injured, 
or  whether  the  city  was  engaged  in  the  management  of 
tangible  property,  but  depends  upon  the  capacity,  in 
which  the  city  was  acting  at  the  time. ' '  ** 

"It  is  not  the  character  or  name  of  the  agent  who 
executes  the  duty  of  removing  the  cause  of  discomfort 
and  ill  health  to  the  public  which  fixes  the  character  of 
the  duty  performed,  but  it  is  the  act  itself  which  deter- 
mines whether  it  is  governmental  or  ministerial,"  (re- 
ferring to  the  removal  of  street  sweepings).*^ 

It  is  well  settled  that  a  municipal  corporation  is  not 
responsible  for  the  negligent  acts  of  its  employees  who 
are  endeavoring  to  carry  out  the  regulations  of  the  city 
to  promote  the  public  health  and  to  care  for  the  sick 
and  destitute.*® 

"In  the  collection  and  disposition  of  garbage,,  un- 
doubtedly the  city  acts  for  the  public  health  and  dis- 
charges a  governmental  function.  In  this  regard,  it  is 
an  agent  or  arm  of  the  commonwealth,  and  for  that  rea- 
son is  absolved  from  liability  for  the  negligence  of  its 
employees."  But  maintaining  a  garbage  dump  near 
a  residence  and  invading  property  rights,  by  creating 
offensive  odors  from  decaying  animal  and  vegetable  mat- 

82  Bolster      v.      Lawrence,      225  34Kokoino  v.   Loy,  185  Ind.   18, 

Mass.  387,  114  N.  E.  722,  724,  per  112  N.  E.  994,  996. 

Eugg,  C.  J.  SB  Savannah   v.   Jordan,   142   Ga. 

Difficulty   of   distinguishing   dis-  409,   83   S.   E.    109,  111,  L.   R.   A. 

cussed     in     Fowler    v.     Cleveland  1915C,  741,  Ann.  Gas.  19160,  240. 

(Ohio  1919),  126  N.  E.  72.  36  Johnston   v.   Chicago,   258   111. 

33  Chafor    v.    Long    Beach,    174  494,  101  N.  E.  960. 
Cal.  478,  163  Pao.  670,  672. 
8  McQ.— 44 
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ter,  constitutes  a  damaging  or  taMng  of  private  property 
without  compensation.*'' 

"It  would  be  a  mistake  to  hold  *  *  *  that  the 
immunity  of  a  municipal  corporation  on  the  ground  that 
it  is  engaged  in  a  govermnental  function  only  applies 
to  cases  where  public  health  is  concerned.  Public  safety 
and  the  safety  of  the  lives  and  the  property  of  the  com- 
munity are  just  as  much  of  governmental  cognizance." 
Accordingly,  "the  prevention  of  the  scattering  of  loose 
papers  upon  the  streets  aad  the  burning  of  them  in  pub- 
lic places  within  a  city,  or  even  the  burning  of  papers 
and  refuse  in  the  furnaces  of  buildings,  which  may  re- 
sult in  dense  smoke,  and  the  carrying  through  the  chim- 
neys burning  pieces  of  paper,  and  the  communication 
of  sparks,  is  a  matter  which  is  essentially  public  in  its 
nature. ' '  *' 

"Nor  is  it  difficult  to  set  forth  the  definition  of  govern- 
mental functions  as  applied  to  a  city.  Under  the  theory 
of  the  common  law,  that  the  municipality  is  protected 
from  liability  only  while  exercising  the  delegated  func- 
tions of  sovereignty,  the  governmental  powers  of  a  city 
are  those  pertaining  to  the  making  and  enforcing  of 
police  regulations,  to  prevent  crime,  to  preserve  the  pub- 
lic health,  to  prevent  fires,  the  caring  for  the  poor  and 
the  education  of  the  young.  And  in  the  performance 
of  these  functions  all  buildings  and  instrumentalities  con- 
nected therewith  come  under  the  application  of  the  prin- 
ciple. ' '  ®^ 

"In  the  creation  of  a  system  of  waterworks  and  the 
operation  of  the  same  for  the  purpose  of  protection 
against  fire,  flushing  sewers,  and  other  uses  pertaining 
to  the  public  health  and  safety,  the  city  is  in  the  exer- 
cise of  the  police  power  and  is  therefore  exercising  a 
governmental  function.  *  *  *  Xq  supplying  water 
for  the  use  of  the  inhabitants  for  domestic  and  com- 

37  Louisville    v.    Hebemann,    161  167  N.  W.  717,  720,  per  Bruce,  C. 

Ky.  523,  171  S.  W.  165,  L.  E.  A.  J.,  citing  §  2625,  vol.  6,  ante. 

1915C,  747.  89  Chafor  v.  Long  Beach,  174  Cal. 

SSMoulton  V.  Fargo  (N.  D.  1918),  478,  163  Pae.  670,  672. 
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mercial  purposes  a  municipality  is  not  in  tlie  exercise 
of  a  governmental  function  but  acts  in  the  same  capacity 
as  a  private  corporation  although  the  business  is  car- 
ried on  for  the  public  advantage,  and  being  in  its  nature, 
is  impressed  by  the  public  trust."  " 

§  2626.    Same — ^imposed  duties  not  distinguishable  from 
those  voluntarily  assumed.*^ 

§  2627.    Same — ^border  line  cases. 

That  certain  functions  of  municipal  activity  may  be 
governmental  for  some  purposes  and  of  private  char- 
acteristics in  others  is  recognized.*^ 

§2628.    Legislative,  judicial  and  discretionary  duties 
distinguished  from  ministerial  duties.*' 

The  Georgia  code  concisely  states  the  rule:  "Mu- 
nicipal corporations  are  not  liable  for  failure  to  per- 
form, or  for  errors  in  performing,,  their  legislative  or 
judicial  powers.  For  neglect  to  perform,  or  for  im- 
proper or  unskillful  performance  of  their  ministerial 
duties,  they  are  liable. ' '  ** 

40  Eastern  lUinois  State  Normal  daries,    unless    the    duty    to    keep 

Bchool  V.   Charleston,  271  111.  602,  sueh  navigable  water  open  and  free 

111  N.  B.  573.  from  obstruction  has  been  express- 

«  Moulton  V.  Fargo  (N.  D.),  167  ly  imposed  upon  it  by  an  act  of  the 

N.    W.    717,    720,    (citing    §2626,  state  legislature."    Kitsap  County 

vol.  6,  ante);  Pope  v.  New  Haven,  Transportation    Co.    v.    Seattle,    75 

91  Conn.  79,  99  Atl.  51;  Heino  v.  Wash.  673,  135  Pae.  476. 
Grand  Rapids,  202  Mich.  363,  168  iSee  Pollock  v.  Wheeling  Traction 

N.  W.  512,  514.  Co.  (W.  Va.  1919),  99  8.  E.  267. 

That  the  duty  "may  be  under-'         42 Heino    v.    Grand   Eapids,    202 

taken    voluntarily    and   not   under  Mich.    363,    168    N.   W.    512,   516; 

compulsion  of  statute  is  of  no  con-  Simpson  v.  Paddock,  195  Mich.  581, 

sequence."     Bolster   v.   Lawrence,  161  N.  W.  898. 
225  Mass.  387,  114  Mass.  722,  724.  43  Olinard  v.  Winston-Salem,   173 

Conwa.      "The    general    rule    is  N.    0.   356,   91    S.   E.    1039,   citing 

that   the    city   is   not   liable   to    a  §  2628,  vol.  6,  ante, 
person   sustaining   injuries    on   ao-  44  Atlanta    v.    Trussell,    21    Ga. 

eount  of  some  obstruction  in  the  App.  340,  94  S.  E.  649,  651. 
navigable  waters  within  its  boun-  "A   city   is   not   liable  for    the 
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Wliere  an  ordinance  constitutes  an  iavalid  attempt  to 
exercise  in  good  faith  the  police  power  there  is  no  mu- 
nicipal liability.  If  a  city,  for  example,  in  an  invdJid 
but  a  good  faith  attempt  to  exercise  its  delegated  legis- 
lative power  over  trades  should  damage  a  tradesman 
by  reason  of  an  ordinance  making  his  business  more 
expensive  to  conduct  while  he  was  having  the  ordinance 
adjudged  invalid  the  city  would  find  shelter  from  dam- 
ages under  the  state's  immunity.  The  ordinance  under 
consideration  related  to  the  elevation  of  raUroad  tracks 
in  the  interest  of  public  travel,  and  was  properly  held 
to  be  an  exercise  of  the  police  power.** 

The  conveyance  of  books  from  one  library  building 
to  another  by  means  of  an  automobile  along  the  public 
highway  by  employees  of  the  city  is  plainly  a  ministerial 
duty.  For  that  reason,  if  for  no  other,  the  court  held 
the  city  liable  for  negligence  of  the  driver  of  an  auto- 
mobile employed  by  the  secretary  of  the  library  in  col- 
liding with  another  automobile.*^ 

"OfiS.cial  action  is  judicial  where  it  is  the  result  of 
judgment  or  discretion.  It  is  ministerial  when  it  is  ab- 
solute, certain  and  imperative,  involving  merely  the  ex- 
ecution of  a  set  task,  and  when  the  law  which  imposes 
it  prescribes  and  defines  the  time,  mode  and  occasion  for 
its  performance  with  such  certainty  that  nothing  remains 
for  judgment  or  discretion. ' ' " 

§  2630.    Same — exercise  of  the  police  power.** 

A  city  or  town  is  not  liable  for  the  acts  of  its  em- 
exercise  of  its  legislative  or  judi-  47  Johnston  v.  Chicago,  258  111. 
eial  powers,  but  is  liable  for  the  494,  101  N.  E.  960,  approving  Chi- 
improper  or  unskillful  performance  cago  v.  Seben,  165  111.  371,  46  N. 
of  ministerial  duties."  MeWil-  E.  244,  56  Am.  St.  Eep.  245. 
liams  V.  Eome,  142  Ga.  858,  83  S.  48Mayne  v.  Curtis  (Ind.  App. 
E.  945.  ,  1920),    126    N.    E.    699,    701,    702, 

4B  Chicago  V.  New  York,  C.  &  St.  quoting  with  approval  the  greater 

L.  B.  Co.,  216  Fed.  (0.  C.  A.)  735.  part  of  §  2630,  vol.  6,  ante;  Clinard 

46  Johnston  v.  Chicago,   258  HI.  v.   Winston-Salem,   173   N.   C.   356, 

494,  101  N.  E.   960,  aflanning  174  91  S.   E.   1039,   citing   §2630,   vol. 

m.  App.  414.  6,  ante. 
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ployees  who  are  acting  under  the  police  power  granted 
to  such  corporation.** 

Thus  failure  to  make  and  enforce  police  regulations 
relating  to  the  transportation  of  explosives  creates  no 
municipal  liability,  notwithstanding  the  municipality  had 
full  power  in  the  premises.^" 


Exercising  power  of  removal  of 
garbage  and  cleaning  cesspools, 
held,  governmental,  etc.  Gulfport 
V.  Shepperd,  116  Miss.  439,  77  So. 
193,   citing   §  2630,  vol.   6,   ante. 

A  municipality  is  not  liable  for 
the  falling  of  a  flagpole  which 
had  remained  for  a  period  of  eleven 
years,  on  plaintiff  in  passing  in  an 
automobile,  because  it  is  not  an- 
swerable in  tort  for  failure  to  exer- 
cise its  police  powers.  Vossler  v. 
De  Smet,  204  111.  App.  292. 

Preserving  peace  and  order  at  a 
Fourth  of  July  celebration,  includ- 
ing a  sham  battle,  was  held  a  gov- 
ernmental function.  Hence  there 
was  no  municipal  liability  to  one 
injured  in  assisting  the  manage- 
ment of  a  canon.  Healy  v.  Kansas 
City,  277  Mo.  619,  211  S.  W.  59,  61. 

49  Johnston  v.  Chicago,  258  111. 
494,  101  N.  E.  960. 

Stater  v.  Joplin,  189  Mo.  App. 
383,  176  S.  W.  241,  (citing  §  2432, 
vol.  5,  ante)  hoHing  there  was  no 
municipal  liability  due  to  the  negli- 
gence of  the  driver  of  an  auto- 
mobile patrol  of  the  city,  carrying 
a  prisoner,  in  colliding  with  a 
buggy'  on  the  street  driven  by 
plaintiff.  The  fact  that  the  auto- 
mobile was  defective  creates  no 
liability,  because  at  the  time  the 
city  was  engaged  in  a  govern- 
mental duty,  that  of  preserving  the 
public  peace. 

SOZywicki  v.  Joseph  E.  Eoard 
Co.,  206  Fed.  (D.  C.)  975. 


Where  a  municipality  has  power 
to  abate  nuisances,  to  protect  the 
health,  etc.,  there  is  no  municipal 
liability  for  injury  to  a  child  from 
burning  trash,  refuse  and  garbage 
on  a  lot.  The  child  playing  about 
a  trash  pile,  caught  on  fire,  was 
severely  burned  and  died.  The 
function  was  governmental.  Snider 
V.  High  Point,  168  N.  C.  608,  85 
S.  E.  15. 

Action  for  damages  due  to  ex- 
plosion of  dynamite  on  a  steamship 
in  a  harbor,  wherein  it  was  sought 
to  hold  the  city  in  whose  port  the 
explosion  occurred  liable.  "Asser- 
tion of  liability  of  the  city  of 
Baltimore  is  made  on  the  ground 
that  it  was  negligent  in  designating 
the  place  where  the  accident  oc- 
curred for  the  trans-shipment  of 
dynamite,  in  that  it  was  a  place 
frequented  by  other  vessels,  and 
that  it  was  negligent  in  not  prop- 
erly supervising  the  loading  lof 
dynamite  where  an  explosion  would 
probably  result  in  a  loss  of  life 
and  property.  This  position  is  un- 
tenable. The  general  rule  is  that 
actionable  negligence  cannot  be 
imputed  to  a  city  for  mistake  of 
judgment,  or  even  negligence,  of 
its  officers  in  performing  the  gov- 
ernmental function  of  selecting  a 
place  for  the  loading  of  explosives 
from  which  it  derives  no  profit." 
Joseph  E.  Foard  Co.  v.  State,  219 
Fed.  827,  153  C.  C.  A.  497,  affirming 
213  Fed.  51. 
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§  2631.    Same — ^failure  to  pass  or  enforce  ordinances."' 

The  law  is  said  to  be  settled  in  some  jurisdictions  that 
a  municipal  corporation  is  not  liable  for  failure  to  en- 
force its  own  ordinances.*^ 

The  making  or  enforcing  of  ordinances  or  other  pro- 
visions regulating  the  use  of  streets,  it  is  generally  re- 
garded, involves  governmental  and  not  corporate  func- 
tions. There  is  no  liability  on  the  part  of  the  munici- 
pality for  an  omission  of  duty  in  this  respect,  it  is  held 
in  Tennessee,  unless  such  liability  is  imposed  by  statute.*' 

In  Kansas  it  was  held  that  one  injured  by  a  vicious 
cow  while  on  her  own  premises  which  the  ofi&cers  of  the 
city  knowingly  permitted  to  run  at  large  contrary  to 


Bl  Curran  v.  Chicago  Great  West- 
ern Ry.  Co.,  134  Minn.  392,  159 
N.  W.  955. 

Where  the  enforcement  of  ordi- 
nances are  committed  to  a  board, 
as  a  police  board,  a  municipality 
is  not  liable  for  injury  for  failure 
to  enforce  ordinances,  relating  for 
example,  to  the  manner  of  loading 
explosives  for  transportation.  Un- 
less such  right  of  action  is  given 
by  statute  there  is  no  municipal 
liability  for  failure  to  exercise  au- 
thority to  provide  for  the  safety  of 
persons  or  property  where  its  cor- 
porate or  proprietary  interests  do 
not  require  such  action.  This  is 
a  governmental  function  for  the 
nonperformance  of  which  it  is  not 
liable.  Gutowski  v.  Baltimore,  127 
Md.  502,  96  Atl.  630. 

The  charter  gave  the  city  power 
to  exercise  control  and  manage- 
ment of  the  harbor  and  waterfront 
of  the  city  and  pro^yided  that  it 
should  by  ordinance  establish  such 
superviaion  as  should  prevent  any 
encroachment  of  the  same  pursu- 
ant   thereto.      An    ordinance    was 


passed  making  it  unlawful  for  any- 
one to  discharge  or  deposit  any 
refuse  made  of  any  kind  or  de- 
scription into  the  navigable  waters 
of  the  harbor.  The  ordinance  also 
made  it  the  duty  of  the  port  warden 
to  exercise  vigilant  control  and  su- 
pervision over  the  harbor  and  to 
enforce  all  of  the  ordinance  of  the 
city  in  relation  thereto.  A  steamer 
in  the  harbor  was  injured  by  tim- 
bers which  had  been  negligently 
thrown  into  the  harbor  by  third 
persons.  In  holding  the  city  not 
liable  the  general  rule  was  applied 
that  a  city  is  not  civilly  liable 
for  negligence  of  duty  on  the  part 
of  its  officers  in  respect  to  the  en- 
forcement of  ordinances.  Kitsap 
County  Transportation  Co.  v. 
Seattle,  75  Wash.  673,  135  Pac. 
476. 

62  Salmon  v.  Kansas  City,  241 
Mo.  14,  46,  145  S.  W.  16. 

63  Gainesboro  v.  Gore,  131  Tenn. 
35,  178  S.  W.  442,  holding  non- 
liability of  a  town  for  death  to  a 
horse  that  was  loose  in  the  streets 
in  violation  of  a  local  regulation. 


§  2631] 


Obdinance,  Failure  as  to. 


8235 


the  provisions  of  an.  ordinance  created  no  municipal 
liability.^* 


84  "The  subject  of  cattle  running 
at  large  within  the  corporate  limits 
was  not  one  involving  the  interests 
of  the  city  in  its  private,  proprie- 
tary capacity,  but' was  one  appeal- 
ing to  its  governmental  functions, 
exercisable  in  the  interest  of  the 
general  public  welfare.  The  dis- 
tinction between  quasi  private , 
power  and  governmental  power 
possessed  by  municipal  corpora- 
tions is  fundamental  in  the  law  of 
this  state.  If  the  city  had  failed 
to  pass  an  ordinance  regulating  the 
running  at  large  of  cattle  in  the 
corporate  limits  it  would  not  have 
been  liable  to  the  plaintiff,  because 
the  power  not  exercised  was  legis- 
lative, discretionary  and  purely 
public  in  character.  In  such  cases 
the  city,  as  a  governmental  agency 
of  the  state,  enjoys  the  same  im- 
munity from  suit  which  the  state 
would  enjoy  if  it  omitted  to  enact 
a  public  welfare  law.  However, 
the  city  did  pass  an  ordinance  the 
sufficiency  of  which  was  not  ques- 
tioned, and  the  breach  of  duty 
alleged  was  failure  to  enforce  the 
ordinance.  The  enforcement  of 
ordinances  is  an  executive  function. 
In  the  case  of  governmental  ordi- 
nances the  function  is  exercised 
by  the  police  force  and  those  re- 
sponsible for  the  policing  of  the 
city.  The  executive  function  par- 
takes, in  any  case,  of  the  same 
quality  as  the  legislative  function. 
If  an  ordinance  be  ministerial  in 
character  the  city  will  be  liable 
for  the  failure  of  its  officers  to 
execute  the  ordinance  the  same  as 
a  private  individual  would  be.  If, 
however,  the  ordinance  be  one  en- 


acted '  pursuant  to  the  city 's  gov- 
ernmental powers  the  city  is  not 
liable  in  damages  for  the  non- 
feasance or  for  the  misfeasance  of 
its  officers  in  executing  it.  Al- 
though elected  or  appointed  by  the 
city,  paid  by  the  city,  and  sub- 
ject to  discharge  by  the  city, 
its  o&cers  are  public  officials 
and  not  agents  of  the  corporation 
for  whose  neglect  or  misconduct 
the  city  can  be  held  responsible  in 
a  civil  action  according  to  doctrine 
of  respondent  superior.  Even  al- 
though the  conduct  of  the  city 
officers  be  in  conscious  disregard 
of  the  terms  of  an  ordinance,  and 
they  have  reason  to  anticipate  that 
injury  will  result  to  somebody,  the 
remedy  is  not  by  way  of  an  action 
for  damages  against  the  city.  Until 
the  legislature  changes  the  theory 
of  our  municipal  institutions  and 
creates  a  duty  on  the  part  of  the 
municipality  to  open  its  treasury 
for  the  reimbursements  of  persons 
who  suffjer  from  misconduct  on  the 
part  of  its  executive  officers  in  the 
discharge  of  governmental  func- 
tions, the  courts  are  closed  to  ac- 
tions prosecuted  for  that  purpose. 
"An  exception  exists  with  re- 
ference to  maintaining  public 
streets  and  ways  in  a  condition  of 
safety  for  public  travel.  This  duty 
is  regarded  as  having  been  imposed 
directly  upon  the  city.  Being  so 
imposed  the  duty  is  ministerial  in 
character  and  the  city  is  respon- 
sible for  negligence  in  discharging 
it.  In  this  case,  however,  the  cow 
was  not  endangering  travel  on  a 
street  when  the  plaintiff  was  in- 
jured.   The  plaintiff  was  not  using 
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However,  the  statement  of  the  general  rule  is  some- 
times varied  to  the  effectihat,  while  the  ordinances  them- 
selves do  not  make  a  prima  facie  case  they  may  be  con- 
sidered with  other  facts  in  determining  the  question  of 
negligence  or  no  negligence  on  the  part  of  the  city.** 


any  street  at  the  time,  and  she 
suffered  no  injury  in  consequence 
of  any  defect  or  danger  existing 
in  any  street.  In  this  connection 
it  may  be  observed  that  the  liabil- 
ity of  a  eity  for  the  condition  of 
its  streets  extends  to  structural  de- 
fects, obstructions,  want  of  repair 
and  the  like,  making  travel  upon 
the  streets  dangerous.  It  does  not 
extend  to  improper  and  unreason- 
able uses  of  the  highway  contrary 
to  governmental  ordinances  en- 
acted for  the  convenience  and 
safety  of  the  traveling  public,  and 
the  city  is  not  liable  for  breaches 
of  such  ordinances,  although  com- 
mitted with  the  knowledge  or  even 
the  participation  of  its  of&cers. 
Por  example,  if  the  mayor  of  a 
city^  its  commissioner  of  streets, 
and  its  chief  of  police  were  to  act 
as  starter,  judge  and  time  keeper 
of  an  automobile  race  on  its  princi- 
pal street  at  a  time  when  the  street 
is  crowded  with  people,  the  victims 
of  the  unlawful  enterprise  would 
have  no  right  of  action  against  the 
city.  It  has  been  so  held  in  nu- 
merous cases  involving  coasting, 
bicycle  riding,  horse  racing  and 
other  forbidden  conduct.  *  *  » 
The  Supreme  Court  of  the  state  of 
Maryland  holds  different  views. 
Corporate  liability  has  been  af- 
firmed in  a  coasting  case,  a  bicycle 
riding  ease,  and  a  cow  case  which 
doubtless  prompted  the  plaintiff's 
suit.  Cochrane  v.  Forstburg,  81. 
Md.  54,  31  Atl.  703,  27  L.  B.  A.  728, 


48  Am.  St.  Eep.  479.  The  principle 
there  applied  was  that  a  municipal 
corporation  is  bound  to  exercise 
powers  granted  to  it  by  the  enact- 
ment of  proper  ordinances  for  the 
promotion  of  the  public  welfare. 
Having  power  to  enact  an  ordi- 
nance to  prevent  cattle  from  run- 
ning at  large  within  the  city 
limits,  a  city  is  liable  if  it  fails 
to  exercise  the  power  to  a  person 
gored  by  cattle  running  at  large. 
In  the  bicycle  riding  case  (Hag- 
gardstown  v.  Kalotz,  93   Md.  439, 

49  Atl.  836,  54  L.  E.  A.  940,  86 
Am.  St.  Eep.  437)  the  principle 
was  extended,  and  it  was  held 
logically  enough,  that  the  corpo- 
rate duty  is  not  disregarded  by 
the  passage  of  ordinances  in  the 
interest  of  the  public  welfare.  The 
city  can  relieve  itself  from  civil 
liabilities  in  damage  only  by  a 
vigorous  attempt  to  enforce  its 
ordinances.  A  cow,  case  in  har- 
mony with  the  rule  established  by 
the  great  weight  of  authority  is 
that  of  Elvers  v.  Augusta,  65  Ga. 
376,  38  Am.  Eep.  787."  Everly 
V.  Adams,  95  Kan.  305,  147  Pac. 
1134,  1135,  1136,  L.  E.  A.  1915E, 
448,  per  Burch,  J. 

65  Eyan  v.  Kansas  City,  232  Mo. 
471,  485,  134  S.  W.  566. 

"The  petition  alleges  that  the 
city  contracting  through  its  engi- 
neer with  the  construction  company 
stipulated  and  convenanted  that 
each  and  all  of  its  ordinances  ap- 
plicable to  the  doing  of  the  work 
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In  Maryland  it  appears  that  municipal  corporations 
are  liable  for  any  neglect  to  enforce  ordinances  passed 
in  the  exercise  of  their  corporate  powers,  except  where 


in  question  should  be  complied  with 
(including  the  ordinance  regulating 
blasting  and  requiring  competent 
and  licensed  persons  for  that  duty.) 
This  obligation  assumed  by  the 
city  enured  to  the  benefit  of  all 
persons  who  would  be  injured  by 
its  breach.  The  defendant  city, 
according  to  the  allegations  of  the 
petition,  committed  an  intentional 
and  known  breach  of  this  contract 
and  duty  assumed  by  it  and  became 
liable  for  this  neglect  to  any  per- 
son thereby  injured.  This  was  not 
a,  case  of  liability  arising  from 
the  failure  on  the  part  of  the  city 
to  enforce  a  police  ordinance.  But 
the  case  made  by  the  petition  and 
the  contract  entered  into  by  the 
city,  is  one  for  negligent  breach 
of  duty  to  require  and  prescribe 
safeguards  to  be  employed  in  the 
doing  of  the  work.  That  an  action 
may  be  brought  against  the  city 
which  has  let  out  work  on  its 
streets,  for  negligence,  and  that 
the  ordinances  of  the  city  regulat- 
ing such  work  are  evidentiary,  in 
support  of  such  action,  has  been 
distinctly  and  positively  announced 
by  this  court  in  a  recent  opinion 
with  great  clearness  and  force.  Ac- 
cording to  the  positive  allegations 
of  the  petition  under  review,  a 
cause  of  action  is  stated  against 
the  city  for  negligent  breach  of  its 
duty  to  require  the  work  of  sewer 
construction  to  be  performed  in 
strict  accordance  with  its  own  ordi- 
nance safeguarding  it.  That  ordi- 
nance  and   the   contract   requiring 


its  precautions  to  be  observed  are 
set  out  in  the  petition  in  this  case, 
and  the  charge  is  that  the  city 
negligently  and  knowingly  failed 
to  do  its  duty  assumed  by  its 
positive  agreement.  Now,  in  speak- 
ing of  the  force  and  admissibility 
of  such  a  precautionary  ordinance, 
this  court  said:  'The  ordinances 
themselves  do  not  make  a  prima 
facie  case,  but  may  be  considered 
with  other  facts  in  determining  the 
question  of  negligence  on  the  part 
of  the  city.'  (Ryan  v.  Kansas 
City,  232  Mo.  471,  485,  134  S.  W. 
566).  This  differentiation  between 
a  cause  of  action  originating  from 
mere  non-enforcement  of  a  police 
ordinance  and  a  cause  of  action 
based  on  negligence,  jn  support  of 
which  such  an  ordinance  is  ad- 
missible, is  clear  and  conclusive. 
Under  the  duty  assumed  by  its 
contract  in  this  case,  the  city  was 
bound  to  require  the  observance 
of  the  safeguards  prescribed  by  it, 
and  which  is  covenanted  to  do  in 
the  very  terms  of  the  contract  it- 
self. Its  negligence  in  failing  to 
do  this  is  the  origin  of  one  of  the 
causes  of  action  in  the  petition. 
Hence  the  ordinance  in  question  is 
admissible  in  evidence  as  tending 
to  prove  that  negligence,  and  for 
the  added  reason  that  the  city 
contracted  that  it  should  be  obeyed 
in  this  particular  instance."  Sal- 
mon V.  Kansas  City,  241  Mo.  14, 
70,  71,  76,  145  S.  W.  16,  from 
dissenting  opinion  "of  Bond,  J. 
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the  power  to  enforce  them  is  given  to  an  independent 
board  or  officer.*® 

It  is  often  said  that  an  exception  to  the  general  rule 
exists  with  reference  to  'maintaining  public  streets  and 
ways  in  a  reasonable  condition  for  public  travel  in  the 
usual  modes." 

However,  such  duty  exists  in  most  jurisdictions  irre- 
spective of  the  enactment  or  enforcement  of  ordinances 
for  this  purpose.** 

§2632.    Same— granting,  refusing  or  revoking  licenses. 

The  exercise  of  the  power  to  grant  or  refuse  a  license 
to  erect  a  building,  is  held  to  be  a  governmental  func- 
tion.*9 

§  2633.    Defects  in  plan  of  construction.*" 

Late  decisions  support  the  general  statement  that  a 
municipal  corporation  acts  judicially  when  it  selects  a 
plan  for  some  public  improvement;  but  as  soon  as  it 
begins  to  carry  out  the  plan  it  acts  ministerally  and  is 
bound  to  see  that  the  work  is  done  in  a  safe  manner.*^ 

B6  Consolidated  Apartment  House  156  App.  Div.  789,  affirming  137  N. 

Co.    V.    Baltimore,    131    Md.    523,  Y.    S.    964,    78    Mise.    Rep.    126; 

102  Atl.  920.  Hinckley  v.  Seattle,  74  Wash.  101, 

67  Everly  v.  Adams,  95  Kan.  305,  132  Pac.  855,  46  L.  E.  A.  (N.  S.) 
147  Pac.  1135,  1136,  L.  E.  A.  1915E,  727;  Eobinson  v.  Oconto,  154  Wis. 
448.  64,    142    N.    W.    125;    District    of 

Ash  can  was  put  on  sidewalk  in  Columbia  v.  Pierce,  44  App.  D.  C. 

violation  of  an  ordinance  which  a  126,  141. 

child    at    play   ran    into    receiving  61  Walters  v.  Carthage,  36  S.  D. 

injuries.       Sullivan     v.     American  11,  153  N.  W.  881;  Johnson  v.  Chi- 

Cigar  Co.,  174  N.  Y.  S.  361.  eago,  258  lU.  494,  101  N.  E.  960. 

68  Section  2720,  post;  §  2720,  vol.  Bridge.  Where  a  city  has  in 
6,  ante.  good  faith  adopted  the  plans  and 

69  Clinard  v.  Winston-Salem,  173  specifications  for  a  bridge,  prepared 
N.  C.  356,  91  S.  E.  1039.  by  competent  and  skillful  engineers 

60  feee  §  2766,  post.  who  were  at  the  time   of  its  con- 
Long   V.    Chicago,   178   111.   App.  struction    and    prior    thereto    and 
577;  Diamond  v.  Attleborough,  219  thereafter  familiar  with  the  drain- 
Mass.  587,  107  N.  E.  445;   Gaines  age    area    and    conditions    of    the 
V.  New  York,  142  N.  Y;  S.  401,  404,  creek  over  which  it  was  built,  and 
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But  the  fact  that  a  municipal  corporation  has  a  right 
to  exercise  general  governmental  plans  in  the  construc- 
tion of  streets,  street  crossings  and  sidewalks  does  not 
relieve  it  from  negligence  of  construction  or  mainten- 
ance of  such  plans.  In  its  governmental  capacity  the 
municipality  may  adopt  a  general  plan  of  street  im- 
provement, and  if  an  injury  results  from  a  danger  in- 
herent in  the  plan  adopted,  it  is  sometimes  held  therb 
is  no  municipal  liability.  But  if  the  danger  has  arisen 
from  negligent  construction  and  maintenance  of  the  plan, 
the  municipality  is  liable  for  resulting  damages^®^ 


who  prepared  the  plans  in  the 
exercise  of  their  best  judgment  and 
skill,  and  the  bridge  was  con- 
structed in  accordance  therewith, 
the  city  cannot  be  held  liable  even 
though  damages  does  result  by  rea- 
son thereof.  Wm.  Thackaberry  Co. 
V.  Simmons  Warehouse  Co.,  170 
Iowa  203,  152  N.  W.  779. 

62Birkhimer  v.  Sedalia  (Mo. 
App.),  200  S.  W.  298,  300  (fol- 
lowing Ely  V.  St.  Louis,  181  Mo. 
723,  81  S.  W.  168,  and  Gallagher 
V.  Tipton,  133  Mo.  App.  557,  560, 
113  S.  W.  674). 

In  an  action  for  an  injury  due 
to  a  pedestrian  colliding  with  a 
hydrant  in  the  street  which  was 
unlighted  the  court  remarked: 
"This  hydrant  was  a  part  of  the 
general  water  system  of  the  village 
and  it  satisfactorily  appears  that 
its  location  was  the  result  of  the 
determination  of  the  proper  au- 
thorities. It  is  adjudged  that  the 
selection  of  the  location  of  this 
hydrant  was  a  feature  of  the  gen- 
eral plan  for  the  water  system, 
and  that  in  making  such  selection 
the  authorities  acted  in  a  semi- 
judicial  capacity,  and  that  hence 
the  municipality  is  not  liable  for 
any    error*    in    judgment    in    such 


selection.  The  defense  of  '  gov- 
ernmental function'  is  well  recog- 
nized in  this  state  (Wilcox  v. 
Rochester,  190  N.  T.  137,  82  N.  B. 
1919,  17  L.  E.  A.  (N.  S.)  741,  13 
Ann.  Cas.  759)  and,  in  general,  a 
municipality  cannot  be  held  re- 
sponsible for  the  consequences  of 
the  exercise  of  such  function.  It 
must  be  conceded  that  the  selec- 
tion for  the  location  of  this  hy- 
drant had  to  be  vested  somewhere, 
and  that  our  form  of  government 
vested  it  in  the  authorities  of  this 
village.  It  is  equally  true  that  the 
advantageous  distribution  of  water 
to  the  community,  and  proper  pro- 
tection from  fires,  requires  such  hy- 
drants to  be  located  somewhere 
within  the  confines  of  the  street. 
The  authority  to  select 'this  particu- 
lar location  undoubtedly  existed  in 
the  municipal  authorities,  and  no 
one  could  compel  the  removal  of 
the  hydrant  to  another  location. 
But  while  this  power  did  exist 
there  was  likewise  certain  duties 
imposed  upon  this  municipality. 
Streets  are  not  alone  for  the  loca- 
tion of  hydrants,  and  in  fact,  that 
is  not  their  primary  use.  They  are 
for  the  use  of  individuals  in  pass- 
ing from   one   locality   to   another 
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The  same  rules  that  govern  a  defective  plan  adopted 
resulting  in  injury  to  a  traveler  or  other  person,  and 
not  to  his  land,  does  not  apply  to  a  plan  adopted  by  a 
municipality  where  such  plan  takes  or  damages  private 
property  for  public  use  without  compensation.  A  plan 
adopted  by  a  city  which  would  take  or  damage  private 
property  for  public  use  if  executed  would  make  the  city 
liable  to  the  owner  in  damaged"  to  the  same  extent  that 
a  negligent  construction  under  a  good  plan  would  create 
municipal  liability. ^^ 

The  distinction  between  a  nuiscmce  and  defects  in 
plcm  of  construction,  (relating  to  a  building)  has  been 
clearly  stated  thus:  "Where  the  injury  is  due,  not  to 
improper  construction  inherent  in  the  plan,  but  to  the 
failure  to  constract  in  accordance  with  the  proper  plan, 
the  liability  of  those  who  thus  failed  to  follow  the  plan 
stands  in  negligence  and  not  in  nuisance.  Where  injury 
is  due  to  improper  construction  inherent  in  the  plan,  a 
municipal  corporation  owning  the  building  may  neverthe- 
less avoid  liability  for  its  fall  if  it  appear  that  the  plan 
was  prepared  for  it  by  a  competent  independent  archi- 
tect, upon  whose  judgment  and  advice  the  municipal 
officers  relied,  unless  the  plan  was  so  obviously  bad  as 
to  suggest  insecurity  to  an  ordinary  and  reasonably 
prudent  owner. ' '  ®* 

for  their  purpose  and  pleasure.  The  the  village  cannot  escape  the  con- 
active  duty  devolved  upon  these  sequence  of  its  negligence  of  a, 
same  authorities  to  keep  this  positive  duty  by  merely  ascertain- 
street  in  a  reasonably  safe  condi-  ing  an  unquestioned  right  to  place 
tion  for  travel.  While  the  power  the  obstruction  within  the  line  of 
existed  so  to  locate  this  hydrant  travel.  The  mere  right  cannot 
as  they  saw  fit,  yet  this  did  not  over-ride  the  plain  and  positive 
lessen  their  duty  to  the  traveling  duty."  Berger  v.  Solvay,  141  N. 
public  or  to  the  plaintiff.  If  in  Y.  S.  995,  156  App.  Div.  440. 
the  exercise  of  such  power  they  63  White  v.  Springfield,  189  Mo. 
selected  a  location  which  made  the  App.  228,  235,  236,  173  S.  W.  1090, 
use  of  the  street  inherently  danger-  1092,  citing  §  2633,  p.  5429,  vol. 
ous,   then    their   plain    duty   arose  6,  ante. 

to  safeguard  travelers  from  injury  64  Herman  v.  Buffalo,  214  N.  T. 
in   so   doing.     This   end  might  be  316,  108  N.  E.  451,  454,  per  Bart- 
accomplished  by  lights  or  barriers;  lett,  C.  J. 
and  in  the  absence  of  all  warning 
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§  2634.    Construction  or  repair  of  public  improvements 
or  works.®' 

In  the  improvement  of  streets  the  municipality  acts 
in  two  capacities,  governmental  and  ministerial.  It  is 
not  liable  for  acts  performed  in  its  legislative  or  gov- 
ernmental capacity,  but  it  may  be  held  liable  for  in- 
jurious resulting  from  ministerial  acts  relating  to  the  im- 
provement and  maintenance  of  public  streets.** 


65  Section  1968,  et  seq.,  ante; 
§  1968,  et  seq.,  vol.  6,  ante.  Jones 
V.  Atlanta,  142  Ga.  151,  82  S.  E. 
540;  Connell  v.  Yazoo  &  M.  V.  E. 
Co.,  141  La,  701,  75  So.  652;  Piqua 
V.  Morris,  98  Ohio  42,  120  N.  E. 
300;  Mackay  v.  Port  of  Toledo, 
77  Or.  611,  152  Pae.  250. 

Liability  for  change  of  grade  of 
street.  Eickhoff  v.  Argenta,  120 
Ark.  212,  179  S.  W.  367. 

Elevation  of  railroad  tracks. 
Catholic  Bishop  of  Chicago  v.  Chi- 
cago, 177  111.  App.  187. 

Injury  due  to  the  caving  in  of  a 
sewer  trench  being  constructed 
through  a  principal  street  for  which 
municipal  liability  may  arise.  Bar- 
rett V.  Princeton,  135  Minn.  56, 
160  N.  W.  190. 

66  Nelson  v.  Kansas  City,  170 
Mo.  App.  542,  547,  157  S.  W.  94. 

In  the  construction  and  main- 
tenance of  streets  and  sidewalks 
a  city  or  town  acts  in  its  proprie- 
tary capacity  and  is  liable  for 
negligence  therein.  Ryder  v.  La 
Grande,  73  Or.  227,  144  Pac.  471, 
quoting  with  approval  part  of 
§  2634,  vol.  6,  ante. 

In  the  prosecution  of  the  duties 
of  the  work  of  repairing  a  street 
the  municipality  performs  a  minis- 
terial duty,  and  is  not  in  the 
discharge  of  a  duty  enjoined  upon 
it  as  a  subdivision  of  the  state  in 


the  exercise  of  legislative  powers. 
Jourdan  v.  La  Grange,  55  Ind. 
App.  502,  104  N.  E.  104. 

City  held  liable  for  the  negli- 
gence of  the  driver  of  one  of  its 
wagons  used  in  street  grading  work 
which  collided  with  a  street  car 
resulting  in  the  death  of  the  con- 
ductor thereof,  on  the  theory  that 
the  work  was  not  of  a  govern- 
mental nature.  Jones'  Admr.  v. 
Eichmond,  118  Va.  612,  88  N.  E.> 
82,  quoting  with  approval  part  of 
§  2634,  pp.  5431-5433,  vol.  6,  ante. 

"A  municipal  corporation  can- 
not be  held  liable  for  consequential 
injuries  that  result  from  the  con- 
struction of  public  works,  in  the 
absence  of  negligence  or  want  of 
due  care  or  skill,  and  this  in- 
cludes the  construction,  mainte- 
nance and  operation  of  sewers  and 
streets. ' '  Indianapolis  v.  Williams, 
58  Ind.  App.  447,  108  N.  E.  387, 
389. 

"A  municipal  corporation  is  not 
liable  for  mere  consequential  in- 
juries resulting  from  an  ordinarily 
careful  administration  of  a  rea- 
sonably prudent  plan  of  street  im- 
provement devised  by  the  munici- 
pality in  its  governmental  capa- 
city; but  in  the  execution  itself 
of  any  public  works,  the  city  acts 
ministerially,  or  in  the  words  of 
the  statute,  'in  its  corporate  char- 
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A  city  is  not  liable  for  such  tearing  up  of  its  streets  as 
may  be  reasonably  necessary  to  improvement  in  prog- 
ress thereon.  But  where  a  strip  on  a  street  undergo- 
ing repairs  is  left  for  travel  it  is  the  duty  of  the  city  to 
use  reasonable  diligence  to  maintain  such  strip  in  as 
safe  condition  as  may  be  consistent  with  the  work  of  the 
improvement.®''  A  city  in  constructing  a  subway  through 
its  contractors  discharges  a  proprietary  and  not  a  gov- 
ernmental function.®* 

§  2636.    Cleaning  streets — dumping  grounds. 

In  street  cleaning  and  the  establishment  and  mainte- 
nance of  dumping  grounds,  while  diversity  of  judicial 
views  still  prevails,  late  cases  generally  hold,  with  some 


acter  and  within  the  scope  of  its 
authority,'  and  for  its  negligence 
or  maladministration  in  that  rela- 
tion, resulting  in  an  injury  to  the 
rights  of  another,  it  is  liable  in 
the  same  way  and  for  the  same 
reason  as  a  natural  person  or  pri- 
vate corporation  would  be  under 
the  same  circumstances  of  execu- 
tive management."  Warren  v. 
Astoria,  67  Or.  603,  135  Pac.  527, 
quoting   from    Giaconi   v.    Astoria, 

60  Or.  12,  34,  113  Pac.  855,  118 
Pac.  180,  184,  37  L.  E.  A.  (N.  S.) 
1150. 

"While  a  municipality  is  not 
liable  in  damages  for  consequen- 
tial injuries  to  property  abutting 
on  a  street,  resulting  from  a  lawful 
grading  of  the  public  street,  when 
due  care  is  exercised  in  such  grad- 
ing, the  municipality  is  liable  in 
damages  for  its  unlawful  and 
negligent  acts  in  grading  streets 
that  approximately  and  substan- 
tially injure  persons  or  property." 
Gonzalez  v.  Pensocola,  65  Fla.  241, 

61  So.  503. 


If  in  the  exercise  of  the  power 
to  construct  sidewalks  the  agents 
and  officers  of  the  city  commit 
trespass  on  private  property,  con- 
trary to  law  municipal  liability 
arises.  Persons  v.  Valley  City,  26 
N.  D.  342,  144  N.  W.  675. 

While  a  municipal  corporation 
is  not  liable  for  the  wrongful  acts 
of  its  officers,  even  when  com- 
mitted by  an  officer  in  the  per- 
formance of  his  duty,  this  rule  does 
not  go  to  the  extent  that  where 
the  city  undertakes  to  perform  an 
act  which  it  is  authorized  by  law 
to  do  and  for  the  performance  of 
which  it  is  necessary  to  destroy 
or  damage  property  that  the  city 
is  not  liable  therefor,  for  example 
where  it  wrongfully  destroys  trees 
unnecessarily.  Simpson  v.  Gibson, 
164  111.  App.  147. 

67Asher  v.  Council  Bluffs,  164 
Iowa  661,  146  N.  W.  457. 

68  Sinsheimer  v.  Underpinning  & 
Foundation  Co.,  165  N.  Y.  S.  645, 
653,  178  App.  Div.  495. 
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exceptions,^^  that  such  function  is  governmental,'"'  rather 


69  Maiyland.  Action  to  recover 
damages  for  failure  of  the  city 
and  commissioner  of  street  cleaning 
to  remove  the  ashes  and  household 
refuse  from  plaintiff's  premises  for 
a  stated  period,  which  damages 
consisted  of  the  expenses  incurred 
by  the  plaintiff  in  the  removal  of 
such  ashes  and  houseliold  refuse 
from  his  property.  "It  is  clear 
that  in  this  state  municipal  corpo- 
rations are  liable  for  the  negligence 
of  their  officers  in  respect  to  the 
enforcement  of  municipal  ordi- 
nances passed  in  the  exercise  of 
powers  conferred  upon  them,  except 
where  such  corporations  are  de- 
prived of  the  power  to  enforce 
their  ordinances  by  statute." 
"Municipal  corporations  are  liable 
for  any  neglect  to  enforce  ordi- 
nances passed  in  the  exercise  of 
their  corporate  powers,  except 
where  the  power  to  enforce  them 
is  given  to  an  independent  board 
or  officer."  Consolidated  Apart- 
ment House  Co.  V.  Baltimore,  131 
Md.   523,   102   Atl.    920. 

70  Negligence  of  city 's  employees 
in  handling  fire  on  dumping  ground 
^causing  fire  to  building  creates 
no  municipal  liability.  "The  doe- 
trine  of  respondent  superior  does 
not  apply  to  such  employment." 
Eeilly  v.  New  Brunswick  (N.  J. 
L.  1919),  108   Atl.  107. 

An  employee  of  a  city  injured 
while  engaged  in  "hauling  the 
sweepings  of  the  street,"  creates 
no  municipal  liability  because  as 
an  employee  of  the  city  he  "was 
in  the  exercise  of  a  governmental 
function."  "It  is  a  matter  of 
common  knowledge  that  the  sweep- 
ings of  the  streets  contain  matter 


other  than  dirt  and  trash  which  is 
offensive  to  the  sense  of  smell  and 
which,  if  allowed  to  remain,  will 
tend  to  affect  not  only  the  comfort 
but  the  health  of  the  community 
as  well."  Savannah  v.  Jordan, 
142  Ga.  409,  83  S.  E.  109,  111,  L.  R. 
A.  1915C,  741  Ann.  Cas.  1916C, 
240,  and  note  243. 

There  is  no  municipal  liability 
for  injury  due  to  negligence  of  a 
driver  of  a  dump  wagon  used  by 
a  municipality  in  cleaning  its 
streets,  "because  in  the  care  and 
maintenance  of  highways  the  city 
is  exercising  a  governmental  duty, 
not  for  its  own  advantage  or  gain, 
but  as  an  administrative  agency 
of  the,  state." 

"There  is  no  common  law  liabil- 
ity as  expressed  by  the  maxim 
respondeat  superior  in  such  cases. ' ' 
Bruhnke  v.  La  Crosse,  155  Wis. 
485,  144  N.  W.  1100,  50  L.  E.  A. 
(N.  S.)  1148;  Evans  v.  Sheboygan, 
153    Wis.    287,    141    N.    W.    265. 

A  city  kept  and  supervised  a 
dumping  ground,  and  plaintiff 
hauled  a  load  of  refuse  to  the 
ground,  and  dumped  the  same  as 
directed  by  the  city  superintendent 
of  the  grounds,  and  when  dumping 
a  smoldering  fire  flashed  up  and 
burned  plaintiff.  Moulton  v.  Fargo 
(N.  D.),  167  N.  W.  717,  distinguish- 
ing Haley  v.  Boston,  191  Mass.  291, 
77  N.  E.  888,  5  L.  R.  A.  (N.  S.) 
1005. 

"The  maintenance  of  the  dump, 
iifdeed,  and  the  ordinance  in  rela- 
tion thereto  may  have  been  both 
for  .  the  purpose  of  the  public 
health,  the  keeping  of  the  streets 
clear  from  refuse,  and  the  protec- 
tion of  the  city  from  fire,  smoke, 
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than  proprietary,  exercised  by  tlie  municipality  as  an 
administrative  agency  of  the  state  or  for  the  public  in 
the  interest  of  the  public  health  and  general  welfare,  and 
hence,  negligence  relating  thereto  creates  no  municipal 
liability,''^  unless  in  the  exercise  of  such  power  a  nui- 
sance in  fact  is  thereby  created  and  maintained  by  the 
municipality.''^  * 


§  2637.    Ultra  vires  acts.'' 

"If  in  attempting  to  carry  out  one  of  its  authorized 
functions  a  municipality  exceeds  its  statutory  authority 


offal,  odors,  and  the  disease  and  in- 
jury which  arises  from  rotting  and 
decaying  substances."  Moultou  v. 
Fargo  (N.  D.),  167  N.  W.  717. 

In  California,  aside  from  stat- 
ute, a  municipality  was  held  ex- 
empt from  negligence  in  maintain- 
ing a  dumping  ground,  the  same 
being  in  the  street,  a  public  work 
and  the  property  of  the  city,  not- 
withstanding the  officers  of  the  city 
did  "compel  and  permit  the  plain- 
tiff to  use  said  dump  so  maintained, 
operated  and  conducted  as  to  cause 
the  horses  and  wagon  of  the  plain- 
tiff to  fall  therein  and  in  the  pit 
thereof,"  with  consequent  damage 
and  injury.  "In  the  absence  of  a 
statutory  provision  declaring  other- 
wise, a  municipal  corporation  in 
California  is  not  liable  in  damages 
for  the  negligence  of  its  of&cers  or 
agents  in  the  maintenance  or  care 
of  streets  or  bridges,  or  for  such 
negligence  committed  while  en- 
gaged in  repairing  a  sewer.  The 
question  at  bar  comes  within  the 
doctrine  of  these  cases  of  non- 
liability. The  complaint  does  not 
definitely  state  for  what  purpose 
the  so-called  dump  was  being  main- 
tained;  but  it   is  stated  that   the 


dump  was  a  public  work  of  the 
city,  and  that  the  plaintiff  was 
compelled,  as  well  as  permitted  to 
use  it.  This  implies  the  use  of  a 
power  of  compulsion  for  some  pub- 
lic reason,  such  the  exercise  of  the 
police  power  for  protection  of  the 
public  health.  The  decisions  in 
other  states  •  *  *  show  that 
there  is  a  conflict  of  decisions  on 
the  question  here  presented;  but 
it  is  equally  clear  that  the  rule  in 
this  state  is  as  above  stated." 
Brunson  v.  Santa  Monica,  27  Cal. 
App.  89,  148  Pac.  950. 

71  Removal  of  garbage,  §  2669, 
post. 

72  Section  2641,  post;  §  2641,  vol. 
6,  ante. 

78  Boise  Development  Co.  v. 
Boise  City,  30  Idaho  675,  167  Pac. 
1032,  1034,  quoting  with  approval 
part    of    §  2637,    vol.    6,    ante. 

"A  city  is  only  liable  when  the 
officers  act  within  the  scope  of 
their  authority."  Silva  v.  Mc- 
Alester  (Okl.),  148  Pac.  150,  152. 

Act  done  by  officer,  as  cutting 
down  trees,  without  authority,  will 
not  render  the  corporation  liable. 
Moore  v.  Coal  Township,  56  Pa. 
Super.  Ct.  55. 


§  2640] 
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the  corporation  is  not  liable  for  injuries  that  result."''* 
Thus  where  a  city  had  no  authority  to  change  the  grade 
of  a  street  without  an  ordinance,  constructing  a  sidewalk 
by  order  of  the  city  which  changed  the  street  grade,  was 
held  an  ultra  vires  act  and  absolutely  void.''^  To  create 
liability  certain  statutes  require  that  the  act  or  omis- 
sion causing  the  damage  must  have  arisen  while  the 
agent,  officer  or  employee  of  the  municipality  was  acting 
in  the  line  of  his  duty.''® 

§  2640.    Same — axrts  under,  or  enforcing,  void  ordinances. 

Late  cases  adhere  strictly  to  the  well  settled  rule,  that 
no  municipal  liability  arises  from  acts  by  virtue  of  void 
or  unconstitutional  ordinances  or  resolutions  emanating 
from  the  exercise  of  governmental  powers.''''     Thus  an 


"A  municipal  corporation  is  not 
liable  for  the  deeds  or  omissions 
of  its  servants  done  ultra  vires. 
And  this  is  true  whether  they 
acted  with  or  without  the  express 
command  of  the  municipality. 
(Healdsburg,  E.  L.  &  P.  Co.  v. 
Healdsburg,  5  Cal.  App.  562,  90 
Pac.  955).  A  municipal  corpora- 
tion may  exercise  only  such  powers 
as  have  been  conferred  upon  it  by 
charter  or  general  law.  *  *  * 
As  the  charter  of  Santa  Barbara 
did  not  confer  upon  the  water  com- 
missioners the  power  to  perform 
the  work  on  the  tunnels  by  day 
laborers,  it  follows  that  any  con- 
tract which  they  made  with  plain- 
tiff was  void,  consequently  he  was 
not  in  contemplation  of  law  in  the 
employ  of  the  city  and  may  not 
maintain  against  it  any  action  for 
personal  injuries.  If  he  sued  for 
wages  the  city  would  have  a  per- 
fect defense.  The  principle 
*  *  *  is  applicable  alike  to 
cases  arising  out  of  contract  and 
to  those  sounding  it  tort.  This 
8  McQ.— 45 


must  be  so  because  the  acts  of  a 
municipal  corporation  done  ultra 
vires  are  absolutely  void  and  it 
follows  as  an  inevitable  deduction 
that  persons  injured  because  of 
such  acts  have  no  recourse  against 
the  municipality."  Foxeu  v. 
Santa  Barbara,  166  Cal.  77,  134 
Pac.  1142,  1144,  holding  one  in- 
jured in  a  tunnel  in  which  he  was 
working  could  not  recover  damages. 

74  Seattle  v.  Puget  Sound  Trac- 
tion L.  &  P.  Co.  (Wash.  1918), 
174  Pac.  464,  467  (citing  19  R.  C. 
L.  §414,  206  Fed.  955). 

76  ' '  And  it '  is  established  law 
that  a  city  or  village  is  not  liable 
for  damages  caused  by  its  officers 
while  acting  without  authority." 
Johnson  v.  Granville,  36  N.  D.  91, 
161  N.  W.  721. 

76  Bessemer  v.  Whaley,  8  Ala. 
App.  523,  62  So.  473. 

77S'ilva  V.  McAlester  (Okl.),  148 
Pac.  150,  152,  quoting  with  ap- 
proval from  §  2640,  vol.  6,  ante. 

"Assuming,  but  not  deciding, 
that    the   resolution   was   void,    as 
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ordinance  requiring  the  sale  of  street  car  tickets  on  street 
cars  in  the  city,  limiting  the  price  to  be  paid  therefor, 
enacted  without  authority,  resulting  in  loss  to  a  street 
car  company,  creates  no  municipal  liability,  since  "if  a 
municipality  ever  acts  in  a  purely  governmental  capa- 
city, it  would  seem  to  act  so  in  the  passage  of  an  ordi- 
nance of  this  kind  in  relation  to  a  subject  in  which  the 
general  public  is  alone  concerned,  and  in  which  it  has  no 
private  or  proprietary  interest. ' '  ''* 

§  2641.    Nuisances,  maintenajice  of  and  failure  to  abate.'" 

The  nonliability  of  a  municipal  borporation  to  private 
action  in  abating  or  for  failure  to  abate  a  public  nuisance, 
apart  from  statute  or  charter  requirement,  rests  on  the 
ground  that  such  obligation  is  governmentar.'"     When 


contended  by  the  plaintiff,  the  act 
of  the  commissioner  in  removing 
the  building  while  in  the  exercise 
of  his  governmental  functions  un- 
der a  void  resolution  would  not 
render  the  city  liable  for  his  acts 
under  such  unconstitutional  or  void 
resolution."  Cummings  v.  Lobsitz, 
42  Okl.  704,  707,  142  Pac.  993, 
995,  qu'oting  with  approval  part  of 
§  2640,   vol.   6,   ante.. 

78  Seattle  Electric  Co.  v.  Seattle, 
208  Fed.  (D.  C.)  955. 

79  Indianapolis  v.  Williams,  58 
Ind.  App.  447,  108  N.  E.  387,  391. 

Liability  may  exist  for  failure 
to  abate  a  nuisance.  Swentzel  v. 
Holmes  (Mo.),  175  S.  W.  871,  L.  E. 
A.  1915E,  926. 

Boy  seufling  with  another  in  the 
street  fell  into  pool  of  water  in 
street  into  which  railroad  company 
has  discharged  hot  water.  "Ordi- 
narily the  presence  of  a  pool  of 
hot  water  in  a  street,  unguarded, 
would  be  considered  a  public 
menace  and  nuisance."     Curtis  v. 


Grand  Trunk  Ey.  Co.,  178  Mich. 
382,  144  N.  W.  824. 

80  ' '  Municipal  corporations  are 
not  liable  for  omission  to  exercise, 
or  for  negligence  in  the  exercise  of, 
public  governmental  duties.  The 
abatement  of  public  nuisance  is 
such  a  duty,  and  for  failure  or  re- 
fusal to  exercise  it  municipalities 
are  not  liable  at  the  suit  of  indi- 
viduals; nor  can  they  be  compelled 
thereto  by  injunctive  or  mandatory 
judicial  process."  Florence  v. 
Woodruff,  178  Ala.  137,  59  So.  435, 
437. 

The  abatement  and  removal  of 
a  frame  building  by  a  municipal 
officer  is  essentially  a  governmental 
act,  and  where  no  liability  is  ex- 
pressly declared  by  statute  for  such 
act,  the  municipality  will  be  im- 
mune from  liability  for  acts  of  its 
officers  in  abating  nuisances.  Cum- 
mings V.  Lobsitz,  42  Okl.  704,  708, 
142  Pac.  993,  995,  citing  §  2641, 
vol.  6,  ante. 


§  2641] 


Nuisances. 


8247 


by  charter  or  statute,  or  by  recognition  of  the  general 
common  law  duty,  there  is  imposed  u'pon  a  municipality 
the  burden  of  exercising  ordinary  care  to  keep  its  streets 
or  other  public  places  in' reasonably  safe  condition  for 
public  travel,  it  must  do  so  at  the  peril  of  liability  to  one 
who  may  be  injured  or  suffer  damage  by  its  wilful  or 
negligent  failure.*^  Municipal  liability  may  exist,  there- 
fore, for  nuisances  allowed  in  streets  and  public  ways  *^ 


81  Section  .2719,  et  seq.,  post. 

Excavations  as  a  nuisance  ren- 
ders city  liable.  Nemet  v.  Kenosha 
(Wis.  1919),  172  N.  W.   711. 

82  Sections  2750  to  2752,  post. 
"The   principle    of   law   is   well 

settled  that  if  the  act  which  the 
municipality  licenses  a  person  to 
commit  within  its  limits  is  not  un- 
lawful in  itself  or  inherently 
dangerous,  so  as  to  become  a  pub- 
lic nuisance,  and  an  injury  is  oc- 
casioned merely  in  consequence  of 
the  manner  in  which  the  act  is  per- 
formed, then  the  municipality  is 
not  liable."  Thus  "the  erection 
of  temporary  seats  along  the 
streets  on  public  occasions  is  not 
unusual.  It  is  allowed  for  the  con- 
venience of  the  public  and  does  not 
in  the  least  partake  of  the  char- 
acter of  a  nuisance."  Hence, 
where  injury  results  in  conse- 
quence of  the  negligent  construc- 
tion of  a  grand  stand,  or  from 
overcrowding,  the  city  is  not  liable 
therefor.  Morgan  v.  Tarboro,  174 
N.   C.  104,  93  S.  B.  470. 

PlaintifE  was  injured  by  reason 
of  his  crutch  passing  through  an 
opening  in  a  drain  cover  which  was 
concealed  by  paper  and  circulars 
and  refuse  which  had  collected. 
Held,  no  municipal  liability.  "It 
is  plain  that  the  town  is  not  liable 
for  the  maintenance  of  a  nuisance 


arising  from  the  acquiescence  of 
its  officers  in  permitting  the  sale  of 
newspapers  and  the  distribution  of 
circulars  in  the  streets,  even  though 
it  be  reasonably  said  that  the 
papers  will  be  thrown  into  the 
streets  and  will  accumulate  in 
places  where  they  may  be  driven 
by  the  wind. ' '  Delamaine  v.  Ee- 
vere,  229  Mass.  403,  118  N.  E. 
660. 

"When  a  city  creates  a  nuisance 
it  is  not  exercising  a  governmental 
function,  but  is  doing  something 
forbidden  by  law.  Where  an  ob- 
ject is  of  a  construction  not  for- 
bidden by  law,  and  in  a  place 
authorized  by  Jaw,  it  is  impossible 
that  it  should  be  a  nuisance."  It 
is  not  unlawful  to  use  dump  wagons 
on  the  street  because  they  may  be 
attractive  to  children.  The  rule 
of  the  turnable  cases  so  called 
has  no  application.  Bruhnke  v.  La 
Crosse,  155  Wis.  485,  144  N.  W. 
1100,  50  L.  E.  A.  (N.  S.)  1148. 

Eubbish  deposited  in  the  street 
by  permission  and  invitation  of  the 
municipality,  which  it  undertook 
to  remove,  instead  of  requiring  or 
at  least  allowing  the  residents  to 
do  that  work  for  themselves,  but 
which  the  village  fails  to  remove 
within  a  reasonable  time,  consti- 
tutes a  nuisance  created  with  the 
consent   and  on   the  invitation   of 
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which  imperil,  prevent,  or  unreasonably  impede  pubUo 
travel  therein,^'  or  destroy  or  materially  hamper  their 
customary  use.**  Nor  can  the  municipality  itself  create 
and  maintain  a  nuisance  which  results  in  injury  to  per- 
son,*^ or  property,*^  without  liability.*''    Where  the  al- 


the  village  authorities,  and  inas- 
mueli  as  it  is  tlie  duty  of  the  muni- 
cipality to  keep  its  streets  free 
from  obstruction  where  such  rub- 
bish results  in  injury,  municipal 
liability  is  created.  Lyman  v.  Pots- 
dam, 159  N.  T.  S.  71,  173  App. 
Div.  390. 

83Koa4  roller  left  standing  by 
city  too  near  track  struck  con- 
ductor on  street  car  who  was  on 
the  running  board  collecting  fares. 
Roller  was  so  close  to  track  that 
it  would  have  struck  any  one  on 
the  running  board  of  a  passing 
street  car.  "Even  though  the  act 
be  of  a  governmental  nature  the 
city  cannot  commit  a  nuisance  in 
the  discharge  of  such  duty,  and,  if 
it  does,  it  is  liable  for  damages 
resulting  .  therefrom. ' '  Knoxville 
v.  Lively,  141  Tenn.  22,  206  S.  W. 
180,  holding  the  roller  so  placed 
was  a  dangerous  obstruction  and 
constituted   a  temporary   nuisance. 

Whether  a  curb  box  located  be- 
hind a  water  plug  standing  in  the 
same  alignment  with  reference  to 
the  curb  and  obscuring  it  until 
one  was  almost  in  the  act  of  step- 
ping thereon,  constituted  a  nuis- 
ance, per  se,  held  to  be  a  question 
of  fact  in  a  particular  case. 
'(Though  curb  boxes  when  in  repair 
and  when  located  in  the  outside 
line  or  that  part  of  the  sidewalk 
in  a  city  or  other  municipality, 
usually  devoted  to  objects  of  light 
character,  such  as  shade  trees, 
hitching  posts,  stepping  stones,  tele- 


phone poles  and  the  like,  do  not 
constitute  nuisances,  or  improper 
use  of  the  streets  or  walks,,  and 
are  not,  per  se  actionable  obstruc- 
tions, but  they  may  become  so  by 
reason  of  their  defective  condition 
or  situation  therein,  and  as  a  gen- 
eral rule  the  question  presented  is 
one  of  fact  for  the  jury  and  not 
a  law  for  the  court."  Courbin 
V.  Huiitingtpn,  81  W.  Va.  154,  94 
S.  E.  38. 

84  Hitching  rack  in  street  as 
nuisance.  Smith  v.  Jefferson,  161 
la.   245,  ,142   N.   W.   220. 

"We  have  held  that  hitching 
posts  upon  a  street  authorized  by 
the   proper    authorities   are   not   a 


nuisance  per  se. 


*     *     * 


It  does 


not  follow,  however,  that  they  may 
not  be  a  nuisance  in  fact,  under 
the  facts  of  the  given  case.  If  a 
nuisance  in  fact,  no  authority  is 
conferred  upon  the  city  to  main- 
tain them  as  such."  Kent  v.  Har- 
lan,  170  la.  90,  152  N.  W.  6. 

85  The  maintenance  of  a  dump 
as  a  public  work  by  a  municipality 
creates  no  municipal  liability  for 
personal  injuries  in  connection 
therewith.  Brunson  v.  Santa 
Monica,  27  Ca,l.  App.  89,  148  Pac. 
950. 

Liability  of  a  city  where  injury 
occurred  to  a  boy  playing  on  one 
of  the  city  dumps.  Roman  v. 
Leavenworth,  90  Kan.  379,  133  Pac. 
551. 

Maintenance  of  a  garbage  dump 
as  a  public  nuisance,  as  a  pile  of 
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leged  nuisance  was  a  partially  constructed  engine  house, 


garbage  left  to  burn  at  will  during 
a  high  wind.  ' '  The  city  was  with- 
out right  to  do  this."  Nashville 
V.  Mason,  137  Tenn.  169,  192  S.  "W. 
915,  L.  E.  A.  1917C,  914. 

The  maintenance  of  a  coyote 
cage  as  pajt  of  a  zoological  garden 
in  a  park  is  a  governmental  func- 
tion and  not  a  nuisance.  Hibbard 
V.  Wichita,  98  Kan.  498,  159  Pac. 
399,  L.  R.  A.  1917A,  399. 

Liable  for  drowning  of  a  boy 
in  pond  in  a  public  street.  The 
theory  advanced  was  the  mainte- 
nance of  an  attractive  nuisance. 
Doyle  v.  Chattanooga,  128  Tenn. 
433,  161  S.  W.  997. 

86  Where  a  city  creates  and  main- 
tains a  nuisance,  which  is  injuri- 
ous to  private  property,  the  issue  of 
negligence  is  put  out  of  view,  e.  g. 
a  sewer  outlet.  Clarendon  v.  Betts 
(Tex.  Civ.  App.),  174  S.  W.  958. 

In  North  Carolina  the  rule  is  well 
recognized  that  neither  a  corpora- 
tion or  other  governmental  agency 
is  allowed  to  create  or  maintain 
a  nuisance  causing  appreciable 
damage  to  the  property  of  a  pri- 
vate owner  without  being  liable 
for  it.  Moser  v.  Burlington,  162 
N.  C.  141,  78  S.  E.  74. 

"To  the  extent  of  the  damage 
done  to  such  property,  it  is  re- 
garded and  dealt  with  as  a  taking 
or  appropriation  of  the  property, 
and  it  is  well  understood  that  such 
an  interference  with  the  rights  of 
ownership  may  not  be  made  or 
authorized  except  on  compensation 
first  made  pursuant  to  the  law 
of  the  land."  Hinea  v.  Eoeky 
Mount,  162  N.  C.  409,  78  S.  E. 
510. 

Maintenance    of    a    septic    tank 


by  a  municipality  as  a  nuisance. 
Jacksonville  v.  McCracken  (Tex. 
Civ.  App.),  197  S.  W.  309;  Brew- 
ster V.  Formey  (Tex.  Civ.  App.), 
196   S.   W.   636. 

City  held  liable  for  damages  to 
adjoining  property  owners  caused 
by  its  maintenance  of  a  public 
dumping  ground.  Haskell  v.  Webb 
(Tex.  Civ.  App.),  140  S.  W.  127. 

City  held  liable  for  injury  to 
property  due  to  a  nuisance  in  its 
attempt  generally  to  clean  up  the 
town  by  throwing  trash,  rubbish, 
etc.,  near  plaintiff's  dwelling  caus- 
ing injury,  etc.,  to  property.  Hines 
v.  Eocky  Mount,  162  N.  C.  409,  78 
S.  E.  510. 

A  municipal  corporation  has  no 
right  to  create  a  public  nuisance, 
and  if  it  does  so  it  is  liable  for 
the  resultant  damages.  Liable  for 
explosion  of  dynamite  causing  dam- 
age stored  on  a  scow  anchored  in 
the  fairway  of  a  harbor,  where  it 
had  remained  for  some  16  days. 
The  harbor  was  in  charge  of  a  port 
warden  of  the  city.  Seattle  v. 
Lloyd's  Plate  Glass  Ins.  Co.,  153 
Fed.  (C.  C.  A.)  321. 

The  construction  and  mainte- 
nance of  an  incinerator  plant  by 
a  municipality  where  it  burns  gar- 
bage, dead  animals,  and  aU  kinds 
and  character  of  refuse  which  it  is 
deemed  expedient  to  collect  and 
destroy,  and  the  operation  of  which, 
injures  near  property  by  noisome 
odors,  and  deposits  on  such  prop- 
erty of  ashes  and  other  undesirable 
substances,  creates  municipal  liabil- 
ity. Keene  v.  Huntington,  79  W. 
Va.  713,  92  N.  E.  119. 

Deposit  of  garbage  so  as  to  pol- 
lute a  stream  which  emptied  into  a 
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wMcli  collapsed  while  one  working  upon  tlie  building  was 
killed,  for  which  the  action  was  instituted,  it  was  con- 
ceded that  a  inunicipality  is  not  immune,  as  a  govern- 
mental agent,  from  legal  responsibility  and  liability  in 
case  it,  in  the  erection  of  the  engine  house,  created  or  par- 
ticipated in  the  creation  of  a  nuisance.  But  to  create 
liability,  however,  the  structure  must  have  been  iuher- 
ently  and  imminently  dangerous  and  a  menace  to  the 
safety  of  the  deceased,  and  the  municipality  must  have 
created  or  participated  in  the  creation  of  the  dangerous 
and  menacing  condition.  Moreover,,  the  creation  or  par- 
ticipation in  the  creation  of  the  dangerous  condition,  it 
was  stated,  must  have  been  with  the  consciousness  and 
understanding  on  the  part  of  the  municipality  that  it 
was  creating  it;  or  it  must  have  been  obvious  and  al- 
most certain  to  a  reasonably  prudent  man,  while  the 
acts  were  being  performed  on  the  part  of  the  munici- 
pality, that  those  acts  would  create  or  help  to  create  it. 
"The  condition  must  have  been  a  purpose  or  object  of 
the  municipality;  it  must  have  intended  to  affect  it;  or 
its  acts  have  been  so  reckless  and  unwarranted  that  that 
intention  must  be  conclusively  implied.  This  is  not  de- 
claring that  it  must  have  intended  the  danger  or  the 
catastrophe.    It  must  have  intended  the  condition,  but 

fish  pond,  etc.  Question  of  plead-  anee.  Le  Bourgeois  v.  New  Orleans 
ing.  Newcastle  v.  Harvey,  55  Ind.  (La.  1919),  82  So.  268. 
App.  243,  102  N.  E.  878.  87 "Where  the  charge  of  main- 
Garbage  reduction  plant  operated  taining  a  dangerous  nuisance  is 
by  city  so  as  to  injure  adjoining  fixed  upon  the  fall  of  an  improperly 
property  creates  liability.  Balti-  constructed  building,  it  must  ap- 
more  v.  Sackett  (Md.  1919),  107  pear  in  order  to  render  the  owner 
Atl.  557.  thereof  liable  as  such;  (1)  that  he 
The  maintenance  of  a  hog  pond  intended  that  it  should  be  con- 
within  twelve  feet  of  a  residence  structed  in  the  manner  that  proved 
which  constitutes  a  nuisance  ere-  to  be  improper;  (2)  that  he  knew 
ates  municipal  liability,  after  due  or  ought  to  have  known  that  such 
notice.  Crawford  v.  D'Lo,  119  manner  of  construction  was  im- 
Miss.  28,  80  So.  377,  following  proper;  and  (3)  that  such  improper 
Vieksburg  v.  Richardson,  90  Miss.  construction  caused  the  injury  cora- 
1,  41  So.  234.  plained  of."  Herman  v.  Buffalo, 
Tuberculosis  hospital  as  a  nuis-  214  N.  T.  316,  108  N.  E.  451,  454. 
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having  that  intention,  may  have  thought  it  was  not 
dangerous  or  have  been  thoughtless  in  regard  to  it.  It 
must  have  violated  the  absolute  duty  of  refraining  from 
the  participating  acts,  not  merely  the  relative  duty  of 
exercising  reasonable  care,  foresight  and  prudence  in 
their  performance.  The  wrongfulness  must  have  been 
in  the  acts  themselves,  rather  "than  in  the  failure  to  use 
the  requisite  degree  of  care  in  doing  them,  and  therein 
lies  the  distinction,  under  the  facts  of  this  case,  between 
'nuisance'  and  'negligence,'  the  one  is  a  violation  of  an 
absolute  duty;  the  other  a  failure  to  use  the  degree  of 
care  required  in  the  particular  circumstances — a  viola- 
tion of  a  relative  duty.  A  nuisance  may  be  created  or 
maintained  with  the  highest  degree  of  care,  and  the  neg- 
ligence of  a  defendant,  unless  in  exceptional  cases,  is 
not  material."  '* 

Eejecting  the  doctrine  of  nuisance  it  was  held  that 
there  was  no  municipal  liability  where  one  was  injured 
by  a  vicious  cow  while  on  her  own  premises  which  the 
officers  of  the  municipality  knowingly  permitted  to  run 
at  large  contrary  to  the  provisions  of  an  ordinance.*® 

In  seeking  to  charge  a  municipality  with  liability  for 

88  Herman  v.  Buffalo,  214  N.  T.  of   the   powers   of   sovereignty  by 

316,  108  N.  E.  451,  453,  reversing  an   agent   of  the    sovereign   exhib- 

143   N.   T.   S.   205,   157   App.  Div.  ited  in  the  discharge  of  the  polit- 

819.  ical  government  duty  owed  to  the 

89 ' '  The    plaintiflE   says    the    cow  public  at  large.     The  execution  of 

was    a    great    nuisance.      Granted.  the    ordinance    devolved   upon   the 

The     ordinance     contemplated     so  agents  of  the  sovereignty,  and  the 

much,  but  the  use  of  the  opprobri-  city  enjoys  the  same  immunity  as 

ous  term  does  not  change  the  facts  the  sovereign  itself.    This  has  been 

or  the  law  applicable  to  the  facts,  held   in  numerous   cases   involving 

The  nuisance,  such  as  it  was,  was  disease     spreading     agencies     like 

neither   created  nor   authorized  by  privies  and  hog  pens,  fire  spreading 

the  city,  much  less  created  or  au-  agencies,  fire   works,   discharge   of 

thorized  in  any  part  of  any  power  cannon,    wild    animal    exhibitions, 

granted  to  it  or  any  duty  imposed  shooting  galleries  and  other  highly 

upon    it.      The    existence    of    the  dangerous  agencies  recognized  and 

nuisance  was  not  the  result  of  any  classified    as    nuisances."      Everly 

corporate   act.     The   corporate  act  v.   Adams,   95  Kan.  305,  147  Pae. 

forbade  the  nuisance.   The  passage  1134,    L.    R.    A.    1915E,    448,    per 

of  the   ordinance  was  an  esercise  Burch,  J. 
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injury  due  to  a  nuisance,  notice  thereof,  either  actual  or 
constructive,  to  the  city  or  town  is  required.'" 

§  2642.    Jails,  workhouses,  and  police  stations.*^ 


90  Action  for  explosion  of  dyna- 
mite in  shed  of  sewer  contractor 
for  injury  to  property.  Notice  * 
to  city  failed  that  the  contractor 
habitually  so  stored  dynamite. 
Holman  v.  Clark,  272  Mo.  266,  198 
S.  W.  868. 

A  wading  pool  was  maintained 
by  the  municipality  in  city  play- 
grounds. The  evidence  showed  that 
that  pool  was  drained  and  cleaned 
on  Friday  of  each  week.  The  in- 
jury in  question  occurred  on  Sun- 
day. The  injury  resulted  from  a 
girl  wader  who  cut  her  foot  on  a, 
glass  bottle.  "If  the  pool  was 
drained  and  cleaned  on  the  Friday 
previous,  the  fact  that  some 
thoughtless  person  may  have  cast 
into  the  pool  a  broken  bottle  be- 
tween that  time  and  the  time  of 
the  injury  would  not  be  sufficient  to 
charge  the  city  with  maintaining 
a  nuisance.  There  is  no  evidence 
that  either  the  city  or  the  park 
board,  under  whose  control  the 
playfleld  was  operated  had  any 
notice,  actual  or  constructive,  that 
the  pool  contained  broken  glass 
prior  to  the  accident."  Clark  v. 
Seattle,  102  Wash.  228,  172  Pac. 
1155. 

91  City  held  not  liable  for  the 
death  of  one  due  to  fire,  who  for 
intoxication  had  been  incarcerated 
in  its  lockup.  In  North  Carolina, 
the  general  principle  exempting  mu- 
nicipalities from  liability  in  the 
performance  of  governmental  func- 
tions "is  recognized  and  applied 
and  in  respect  to  jails  and  lockups 


the  municipality  is  held  only  to  the 
duty  of  properly  constructing  and 
furnishing  the  prison,  and  in  exer- 
cising ordinary  care  in  providing 
the  usual  necessaries  for  the  pris- 
oners. It  is  held  that  if  the  muni- 
cipal authorities  comply  with  these 
requirements  the  municipality  is 
not  liable  in  damages  for  the  neg- 
ligence of  its  officers  to  care  prop- 
erly for  and  administer  to  the 
wants  of  the  prisoners."  Nichols 
V.  Fountain,  165  N.  C.  166,  80  S.  E. 
1059. 

No  municipal  liability  arises  al- 
though the  city  lockup  was  in 
a  filthy  and  unsanitary  condition 
where  plaintiff  was  confined  by  the 
chief  of  police  for  violation  of  a 
state  law.  He  was  arrested  for  a 
violation  of  a  state  law  and  was 
placed  in  the  city  lockup  without 
the  authority,  express  or  implied, 
of  the  city,  but  placing  him  there 
was  the  unauthorized  act  of  the 
chief  of  police.  "Such  action  im- 
poses no  liability  upon  the  city, 
any  more  than  if  he  had  impris- 
oned the  plaintiff  in  a  pig  pen 
on  the  premises  of  an  individual " 
which  would  have  not  have  im- 
posed any  liability  upon  the  owner 
of  the  lot,  without  his  concurrence 
in  the  act/" '  Hobbs  v.  Washington, 
168    N.    C.    293,    84    S.    E.    391. 

Nuisance.  Boy  walking  about  a 
jail  was  struck  on  the  head  by  a 
brick  which  fell  out  of  .and  from 
the  wall  of  the  jail  from  which 
injury  he  died.  The  city  owned  the 
field   or  the  property  upon  which 
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§  2643.    Fire  stations  apparatus,  etc. 

The  maintenance  and  operation  of  a  municipal  fire  de- 
partment is  a  governmental  function,'*  and  consequently- 
recent  decisions,  with  some  exceptions,  sustain  tjie  gen- 
eral rule  of  the  earlier  cases  that  no  municipal  liability 
arises  for  negligence  in  connection  therewith ;  '*  as  for 


the  jail  was  located.  It  appeared 
from  the  condition  of  the  wall  it 
must  have  been  in  a  bad  condition 
for  so  long  a  time  as  to  have  given 
notice  upon  proper  inspection  that 
it  was  not  a  safe  one  to  be  allowed 
to  remain.  The  point  was  made 
that  the  wall  constituted  a  nuisance 
for  which  the  city  as  the  owner 
of  the  property  was  liable.  The 
city  was  held  not  liable  because 
in  the  maintenance  of  the  jail  it 
was  performing  a  governmental 
duty,  rinkelstein  v.  New  York, 
169  N.  Y.  8.  718,  183  App.  Div. 
539,  relying  on  Lefroys  v.  Mon- 
roe County,  162  N.  Y.  563,  57  N. 
E.  185,  50  L.  E.  A.  205. 

92  Section  2432,  ante;  §  2432,  vol. 
5,  ante;  Cunningham  v.  Seattle,  42 
Wash.  134,  84  Pac.  641,  4  L.  E.  A. 
(N.  S.)    629,  7  Ann.  Oas.  805. 

"The  act  of  adopting,  installing, 
equipping  and  operating  a  fire  de- 
partment is  a  governmental  func- 
tion, and  not  a  municipal  one." 
Smiddy  v.  Memphis,  140  Tenn.  97, 
203  S.  W.  512. 

"In  the  extinguishment  of  fires 
and  in  making  arrangements  there- 
for the  municipality  acts  in  its 
governmental  capacity,  and  is  not 
liable  for  damages  caused  by  the 
negligence  of  its  fire  department." 
Louisville  &  Southern  Ind.  T.  Co. 
v.  Jennings  (Ind.  App.  1919),  123 
N.  E.  835,  887. 

93  No  municipal  liability  for  acts 


of  its  servants  and  ofScers  in  con- 
nection with  the  fire  department. 
Eogers  v.  Atlanta,  143  Ga.  153, 
84  S.  E.  555. 

No  municipal  liability  arises  for 
defects  in  fire  engines  and  other 
appliances.  Louisville  v.  Bridwell, 
150  Ky.  589,  150  S.  W.  672,  deny- 
ing liability  for  injury  due  to  a 
collision  between  a  vehicle  and  a 
fire  engine. 

In  maintaining  fire  houses  with 
unguarded  openings  through  the 
floor  for  the  expeditious  use  of  fire- 
men the  municipality  is  in  the 
exercise  of  a  purely  governmental 
function  and  owes  no  duty  to  one 
falling  through  one  of  such  open- 
ings resulting  in  injury.  Nicastro 
V.  Chicago,  175  111.  App.  634,  636. 

Contra,  Walters  v.  Carthage,  36 
S.  D.  11,  153  N.  W.  881,  holding 
city  liable  for  injury  to  a  child 
due  to  a  defective  door  of  a  fire 
engine  house. 

City  held  liable  for  negligence 
of  driver  of  motor  hose  truck  be- 
longing to  city  fire  department  in 
killing  one  on  a  street  which  was 
returning  to  its  station.  Doctrine 
of  respondeat  superior  applied. 
The  operation  was  held  ministerial 
and  proprietary.  "To  adhere  to 
the  ancient  rule  in  the  presence 
of  existing  relations  would  seem 
to  involve  the  obvious  contradic- 
tion that  the  state,  which  is  formed 
to  protect  society,  is  under  no  obli- 
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example,  failure  to  use  or  negligent  use  of  fire  equip- 
ment.^* In  accordance  with  the  rule  stated,  the  fact  that 
the  one  injured  was  an  employee  of  the  department  was 
held  of  no  consequence.  Neither  was  it  of  consequence, 
it  was  held  also,  that  he  was  not  at  the  time  of  receiving 
his  injury  going  to  a  fire,  if  he  was  then  engaged  in  one 
of  his  public  duties,  as  in  ISoking  after  the  horses  and 


gation,  when  acting  itself,  to  pro- 
tect an  individual  member  of  so- 
ciety. Such  conceptions  of  so.v- 
ereign  prerogatives  are  not  only 
illogical,  but  they  offend  the  spirit 
of  our  institutions.  We  have  suc- 
cessfully striven,  under  a  system 
of  checks  and  balances,  to  recon- 
cile liberty  with  authority.  Au- 
thority should  be  reconciled  with 
justice."  Fowler  v.  Cleveland 
(Ohio  1919),  126  N.  E.  72,  75,  over- 
ruling'Frederick  V.  Columbus,  58 
Ohio  St.  538,  51  N.  E.  35. 

91 "  A  municipality  maintaining 
and  operating  a  fire  department  ex- 
ercises a  governmental  function, 
and  is  not  liable  for  the  negli- 
gence of  members  of  such  depart- 
ment." Eule  applied  to  act  of 
fireman  in  using  a  hose  of  the  fire 
department  in  sprinkling  a  street 
when  a  pedestrian  was  injured  by 
reason  of  the  two  sections  of  the 
hose  blowing  apart,  and  the  force 
of  water  caused  the  hose  to  strike 
the  pedestrian,  etc.  O'Daly  v. 
Louisville,  156  Ky.  815,  162  S.  W. 
79,  49  L.  E.  A.  (N.  S.)  1119. 

"In  providing  for  water  at  hy- 
drants distributed  throughout  the 
city  there  is  no  exercise  of  a  pri- 
vate or  corporate  duty  arising  out 
of  contract,  as  where  the  city  is 
engaged  in  business  of  its  own  for 
the  purpose  of  gain  or  profit,  but 
it    is    exercising    a    governmental 


function  and  it  is  not  liable  for 
any  damage  to  a  citizen  if  there 
is  a  failure  to  perform  it,  or  to 
perform  it  properly  or  even  negli- 
gently." No  municipal  liability 
arises  because  of  defective  equip- 
ment as  insufficient  piping  and  wa- 
ter pressure,  in  ord^r  to  save  prop- 
erty from  fire.  Howland  v.  Ashe- 
ville,  174  N.  C.  749,  94  S.  E.  524; 
Harrington  v.  Greenville,  159  N.  C. 
632,  75  S.  E.  849. 

Failure  of  a  municipality  to  use 
its  fire  engines  and  apparatus 
promptly  or  effectively  in  cleaning 
out  obstructed  sewers  to  avert 
threatened  injury  to  a  property 
owner  creates  no  municipal  liabil- 
ity. "It  is  well  settled  law  that 
the  maintenance  and  use  of  the 
fire  department  and  equipment  of 
the  city  belongs  to  its  governmen- 
tal functions  and  with  reference 
to  either  the  use  or  abuse  of  the 
same  by  the  city  the  doctrine  of 
respondeat  superior  does  not  ap- 
ply. The  city  cannot  be  held  liable 
in  damages  for  either  a  negligent 
use  or  failure  to  use  its  fire  en- 
gines and  equipment.  It  is  not 
liable  for  acts  of  omission  or  com- 
mission, misfeasance  or  non-feas- 
ance vnth  reference  thereto." 
Hawkins  v.  Springfield,  194  Mo. 
App.  151,  155,  186  S.  W.  576,  cit- 
ing §  2432,  vol.   5,  ante. 
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equipment  of  this  department.®^  Another  illustration  of 
the  principle  is  that  a  city  was  held  not  liable  for  the 
negligent  location  of  one  of  its  hydrants  in  consequence 
of  which  an  injury  resulted.  The  rule  was  conceded  that 
there  was  municipal  liability  relating  to  a  water  sys- 
tem. Here  it  was  contended  that  the  hydrant  in  ques- 
tion was  a  part  of  the  water  system  and  not  a  govern- 
mental structure,  while  the  city  argued  that  it  was  such 
structure  exclusively  constructed  and  maintained  for  a 
governmental  purpose.  The  court  concluded  that  the 
placing  of  the  hydrant  was  a  governmental  act.'® 

On  the  other  hand,  late  judicial  judgments  enforce,  in 
particular  circumstances,  municipal  liability  in  the  .class 
of  cases  herein  considered.  Thus  such  liability  was  en- 
forced in  a  case  of  an  injury  to  a  child  as  a  result  of  the 
negligent  construction  and  maintenance  of  a  certain  door 
upon  a  fire  engine  house  of  a  municipality,  which  door 
fell  upon  and  injured  the  child,  for  the  reason,  as  ex- 
pressed by  the  court  that  "a  municipal  corporation  is 
performing  a  ministerial  duty  in  maintaining  a  fire  sta- 
tion and  is  liable  in  damages  for  neglecting  to  make  the 
same  safe. ' ' ''    And  it  has  been  held  that  an  injury  to 

9B  Hattiesburg    v.     Geigor,     118  ity),  and,  though  attached  to  that 

Miss.  676,  685,  79  So.  846,  847,  guot-  system,   it  was  set  about  for  the 

ing  with  approval  from  §  2643,  vol.  exclusive   benefit    of    the   public." 

6,  ante.  "We  think,  and  so  hold,  that  the 

Speed    ordinance    applicable    to  location  of  the  hydrant  in  question 

fire    department    where   not    going  was  a  public  and  governmental  act 

to   a   fire   or   responding   to    emer-  performed  by  the  defendant  (city) 

gency  call.    Dowler  v.  Johnson,  225  through   its   agents,  who   acted  in 

N.  Y.  39,  121  N.  B.  487.  the  capacity  of  governmental  of&- 

96  "Strictly,   speaking,    the    hy-  cers  and  that  Welsh  v.  Eutlaud,  56 

drant  in  question  was  not  a  part  Vt.  226,  48  Am.  Eep.   762,  is  full 

of    the   water    system    over   which  authority  for  "this  holding  and  must 

the      water      commissioners      had  control    and    govern    this    case." 

charge,  and   for  which  they  were  Morgan   v.   Stowe    (Vt.),   104  Atl. 

empowered  to  fix  water  rates;  and,  339,  341,  343. 

though  the  hydrant  was  connected  97  Walters  v.  Carthage,  36  S.  D. 

with  the  water  main,  it  was  not  a  11,  153  N.  W.  881. 

part    of    the    water    system    con-  Contra,  Nicastro  v.  Chicago,  175 

structed  for  the"  benefit  or  emolu-  111.  App.  634,  636. 
ment  of  the  defendant  (municipal- 
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property  in  consequence  of  a  city  improperly  construct- 
ing a  fire  alarm  tower  whicli  fell  rendered  the  city  liable 
althougli  tlie  falling  of  the  tower  was  due  to  an  unusual 
storm.** 

Negligent  use  of  vehicles  of  the  fire  department  on  the 
public  streets,  in  certain  conditions,  or  ia  view  of  spec- 
ified duties  imposed  by  statute,  in  event  of  injury  to  per- 
son or  property,  may  create  municipal  liability.'*    While 


98  Wilson  V.  Mason  City,  190  111. 
Ap'p.  510. 

89  As  to  liability  for  injury  to 
one  on  a  sidewalk  due  to  the  neg- 
ligent management  of  a  team  of 
horses  hitched  to  a  fire  engine,  see 
Martin  v.  New  Orleans  Board  of 
Fire  Comrs.,  132  La.  188,  61  So. 
197. 

Injury  due  to  negligence  of  an 
employe  of  city  while  engaged  in 
the  department  of  fire  and  police 
alarm  system  of  the  city  author- 
ized by  statute,  in  running  an  au-' 
tomobUe  used  in  such  service  so 
negligently  as  to  cause  injury. 
Engel  V.  Milwaukee,  158  Wis.  480, 
149  N.  W.  141. 

Under  statute  of  South  Carolina 
a  municipal  corporation  was  held 
liable  for  injury  to  one  in  the 
street  caused  by  the  mis-manage- 
ment of  a  team  of  horses  under 
the  control  of  the  municipality  be- 
ing a  part  of  the  fire  department. 
"It  is  as  much  the  duty,  accord- 
ing to  the  allegations  of  the  com- 
plaint, for  the  defendant  (munici- 
pality) not  to  mismanage  its  fire 
department  under  its  control  while 
driving  on  the  streets  as  it  is  to 
keep  its  streets  in  proper  repair. 
The  act  intends  to  give  a  person 
an  action  for  injury  for  defect  in 
any  street  where  the  defect  was 
occasioned  by  the  neglect  or  mis- 


management of  the  corporation, 
and  where  the  person  was  injured 
on  the  street  by  reason  of  any 
defect  or  miS-management  of  any- 
thing exclusively  under  the  control 
of  the  corporation."  Crops  v. 
Columbia,  104  S.  C.  371,  89  S.  E. 
316. 

Where  an  automobile  owned  by 
the  city  and  driven  by  one  of  its 
firemen  negligently  collides  with 
an  automobile  on  the  street  the 
city  will  be  liable.  It  seems  that 
the  negligence  was  in  driving  at 
an  excessive  speed  in  violation  of 
the  state  statute.  The  driver  of 
the  automobile  was  not  perform- 
ing any  service  enjoined  upon  him 
by  the  state  but  was  acting  under 
the  authority  of  the  city  testing  an 
article  of  the  city  property.  The 
proviso  of  the  statute  as  to  speed 
was  that  it  should  not  apply  to 
police  or  fire  vehicles  when  answer- 
ing emergency  calls  demanding  ex- 
cessive speed.  Opocensky  v.  South 
Omaha  (Neb.),  163  N.  W.  325, 
stating  that  conditions  have  great- 
ly changed  in  the  use  of  the  streets 
in  Nebraska  since  the  decision  of 
Gillespie  v.  Lang,  35  Neb.  34,  52 
N.  W.  810,  16  L.  R.  A.  349,  par- 
ticularly in  the  use  of  automobiles 
and  other  dangerous  motor  vehi- 
cles, and  the  legislature  has  modi- 
fied the  law  announced  in  that  case 
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a  city  or  town  is  not  liable  for  negligence  of  the  officers 
of  its  fire  department  in  performing  their  official  duties 
it  is  liable  for  negligence  in  failing  to  keep  its  streets 
safe.  A  city  was  held  liable,  therefore,  in  these  circum- 
stances :  A  pole  erected  in  one  of  the  streets  and  used 
solely  for  the  purpose  -  of  supporting  a  telegraph  wire 
and  an  alarm  box  of  the  fire  department  system  belong- 
ing to  the  city  fire  department,  fell  because  it  had  rotted 
through  where  it  entered  the  ground.  In  falling  the 
cross  arm  upon  the  pole  struck  and  killed  a  boy  playing 
in  the  street.  The  court  reasoned:  "We  see  little  room 
for,  making  a  distinction  between  a  dangerous  condition 
of  the  street  caused  by  a  third  party  for  whose  acts  the 
city  is  not  responsible,  and  a  dangerous  condition  caused 
by  a  department  of  the  city  for  whose  negligence  the  city 
is  not  liable.  It  is  the  duty  of  the  city  to  exercise  reason- 
able care  to  keep  its  streets  free  from  danger,  and  it 
possesses  the  power  to  do  whatever  is  necessary  to  ac- 
complish this  purpose.  If  through  negligence  it  fails 
to  perform  this  duty  and  injury  results  from  a  danger- 
ous condition  in  one  of  its  streets  the  city  cannot  avoid 
liability  by  showing  that  negligence  in  caring  for  an  in- 
strumentality used  in  the  performance  of  the  govern- 
mental duty  is  what  brought  about  the  dangerous  condi- 
tion. *  *  *  If  the  city  permits  the  dangerous  con- 
dition to  continue  after  it  knew,  or  ought  to  have  known 
of  its  existence,  and  after  it  had  had  a  reasonable  oppor- 
tunity to  protect  the  public  from  the  danger,  the  city 
cannot  excuse  its  failure  to  perform  its  duty  of  keeping 
its  streets  safe  and  relieve  itself  from  liability  for  such 
omission  by  showing  that  the  dangerous  condition  of  the 
street  resulted  from  acts  done  in  the  performance  of  an- 
other governmental  duty,  notwithstanding  the  fact  that 
it  is  not  liable  for  negligence  in  the  performance  of  such 
other  governmental  duty. ' '  ^ 

as  found  in   the   statutes  limiting  1  Hillstrom     v.     St.     Paul,     134 

the  speed  of  motor  vehicles  within      Minn.  451,  159  N.  W.  1076. 
cities  and  villages. 
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§  2644.    Collection  of  eaxes  or  special  assessments. 

"There  is  no  rule  of  law  more  firmly  established  than 
that  the  municipal  corporation  is  not  liable  in  damages 
for  the  torts  of  its  agents  committed  in  the  exercise  of 
its  governmental  functions,  one  of  the  highest  and  most 
characteristic  of  which  is  the  power  of  taxation. ' '  ^ 

§  2646.    Infringement  of  patent.* 

§2647.    Exhibition  conducted  by  municipality. 

No  municipal  liability  arises,  it  was  held  in  Con- 
necticut, for  injury  resulting  from  the  exploding  of  a 
bomb,  a  part  of  the  display  of  fireworks  of  a  Fourth  of 
July  celebration,  conducted  by  a  municipal  corporation. 
By  virtue  of  permissive  charter  authority  the  city  made 
an  appropriation  for  the  celebration.  Denial  of  liability 
was  put  upon  the  ground  that  conducting  the  celebration 
which  was  a  public  one  was  the  performance  of  a  govern- 
mental duty.  "A  public  governmental  duty  may  be  im- 
posed upon  a  municipality  by  charter  as  well  as  by  pub- 
lic act.  Nor  does  the  fact  that  the  charter  does  not  im- 
pose an  imperative  duty  upon  the  city  to  appropriate 

2  Simmons  Hdw.  Co.  v.  St.  Louis  city  is    to    say   that,   because   the 
(Mo.),  192  S.  W.  394,  398.  city  has  lawfully  taken  plaintiff's 

3  "It  is  said  that  the  Ohio  laws  property,  it  may  continue  to  keep 
forbid  a  city  to  let  a  contract  it  and  use  it.  The  liability  of  a 
which  involves  the  use  of  a  pat-  municipal  corporation  for  infringe- 
ent,  excepting  upon  conditions  meut  has  been  recognized  in  this 
which  were  not  followed  here,  and  court  (Warren  v.  Owosso,  166  Fed. 
that,  accordingly  the  agents  of  the  309,  92  0.  C.  A.  227;  Grand  Eapids 
city  are  personally  liable,  and  the  v.  Warren,  196  Fed.  892,  116  C. 
city  is  exempt.  We  cannot  ae-  C.  A.  454)  as  well  as  by  the  Su- 
cept  this  conclusion.  Th6  action  preme  Court  (Elizabeth  v.  Pave- 
of  infringement  rests  on  torts,  not  ment  Co.,  97  U.  S.  126,  24  L.  ed. 
on  contract,  and  the  position  of  1000)  and  has  been  expressly  up- 
the  defendant  seems  to  be  that  a  held  in  this  Circuit.  (May  v.  Lo- 
city  is  not  liable  for  a  tort,  uu-  gan  Co.  (C.  C.  A.),  30  Fed.  250, 
less  the  tort  is  lawfully  committed,  per  Jackson,  C.  J.) ' '  Akron  v. 
Such  a  description  of  a  tort  is  Bone,  221  Fed.  944,  137  C.  C.  A. 
difficult  to  apply.  To  deny  an  in-  514,  per  Denison,  C.  J. 
fringement    injunction    against    a 
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money  to  the  purposes  of  the  celebration,  bnt  merely 
permits  it  to  be  done,  change  the  character  of  the  act 
done."* 

§2648.    Destruction  of  property  by  municipalities. 

Under  the  old  common  law,  as  is  well  known,  no  re- 
covery can  be  had  for  property  of  the  citizen  destroyed 
to  prevent  the  spread  of  fire.^  A  township  was  held  not 
liable  because  its  supervisor  cut  dow*n  trees  in  opening 
what  was  believed  to  be  a  street,  under  circumstances 
which  showed  that  such  supervisor  had  no  authority  to 
cut  down  the  trees  and  that  the  street  involved  was  a 
mere  paper  street.  The  act  was  plainly  ultra  vires.^ 
There  is  municipal  liability  for  damages,  however,  for 
illegally  tearing  down  a  wall  of  a  building  and  for  the 
negligent  manner  in  which  it  is  done,  resulting  in  injury 
to  private  property.  Where  a  city  has  authority  to  do 
an  act,  performance  in  an  irregular  way,  or  by  a  dif- 
ferent instrumentality  than  that  prescribed,  will  not  pre- 
vent liability  from  attaching.  A  wall  abutting  on  or  near 
by  a  public  street  may  be  torn  away  by  the  municipality 
if  it  is  dangerous  to  the  public.  But  if  this  be  done  sum- 
marily, without  necessity,  it  is  at  the  peril  of  the  city. 

4  "That  the  city  was  engaged  40  Conn.  72,  16  Am.  Eep.  14,  and 
in  the  performance  of  a  govern-  in  commenting  on  Tindley  v. 
mental  duty  in  sending  up  the  Salem,  137  Mass.^  171,  50  Am.  Eep. 
bombs  as  a  part  of  the  celebration  289,  said:  "That  case  in  all  re- 
would  not  excuse  it  from  liability  spects  parallels  the  one  before  us, 
for  injuries  resulting  therefrom  if  except  that  the  law  under  which 
the  act  of  discharging  them  was  the  appropriation  for  the  celebra- 
in  itself  intrinsically  dangerous,  tion  was  made  was  a  public  law 
(Colwell  V.  Waterbury,  74  Conn.  applying  to  all  towns.  All  the 
568  573,  51  Atl.  530,  57  L.  E.  A.  questions  raised  in  this  case  are 
218.)  But  it  is  not  alleged  that  therein  fully  discussed." 
the  discharging  of  the  bombs  was  6  Page  v.  Warrenton,  210  Fed. 
in  itself  intrinsically  dangerous."  431,  433. 

Pope  V.  New  Haven,  91  Conn.  79,  See   Hotel   Cecil   Co.  v.  Seattle, 

99    Atl.    51,    approving   Jewett    v.  104  Wash.  460,  177  Pac.  347. 

New  Haven,  38  Conn.   368,  9  Am.  6  Moore  v.  Coal  Township,  56  Pa. 

Eep.  382,  and  Mead  v.  New  Haven,  Super.  Ct.  55. 
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If  the  wall  is  not  in  fact  dangerous  the  city  will  be 
Hable.' 

§  2650.    Injuries  by  mobs  and  rioters.' 

§  2651.    Same— what  is  a  '  'mob "  or  '  'riot. ' ' » 

Tl;ie  Kansas  statute  defines  an  "unlawful  assemblage" 
as  "three  or  more  persons'*  who  "assemble  together 
with  intent  to  do  any  unlawful  act  with  force  and  violence 
against  the  person  or  property  of  another,  or  to  do  any 
unlawful  act  against  the  peace."  It  is  immaterial  un- 
der the  statute  what  the  primary  purpose  was  for  which 


7McWilliams  v.  Eome,  142  Ga. 
84,  83  S.  B.  945,  138  Ga.  581,  75 
S.  E.  645. 

8  Illinois  statute.  Whenever  any 
building  or  other  real  or  personal 
property,  except  property  in  tran- 
sit, shall  be  destroyed  or  injured 
in  consequence  of  any  mob  or  riot 
composed  of  twelve  or  more  per- 
sons, the  city  is  made  liable  to  ac- 
tion for  three-fourths  of  the  dam- 
ages sustained.  The  liability  im- 
posed is  not  based  upon  any  ele- 
ment of  negligence  on  the  part  of 
the  city,  and  recovery  may  be  had 
in  a  case  where  the  evidence  other- 
wise justified  it  wholly  regardless 
of  the  fact  whether  the  munici- 
pality or  its  officers  were  or  were 
not  guilty  of  negligence  in  failing 
to  disperse  the  work  or  prevent 
injury  to  property.  Arnold  v. 
Oentralia,  197  111.  App.  73,  77, 
following  Sturges  v.  Chicago,  237 
111.  46,  86  N.  E.  683. 

Kansas  statute.  Blaekeman  v. 
Wichita,  93  Kan.  444,  144  Pae. 
816,  L.  R.  A.  1915C,  578,  Ann. 
1916D,  18;  Harvey  v.  Bonner 
Springs,  102  Kan.  9,  169  Pae.  563. 

Kentucky  statute.  No  person 
shall    maintain    such    action    who 


shall  have  unlawfully  contributed 
by  word  or  deed  towards  exciting 
or  inflaming  such  tumult  or  riot, 
or  who  shall  have  failed  to  do 
what  he  reasonably  could  towards 
preventing,  allaying  or  suppressing 
it.  Tandy  v.  Hopkinsville,  160  Ky. 
220,  169  S.  W.  703,  706. 

No  liability  shall  be  incurred  by 
a  municipality  unless  the  authori- 
ties thereof  shall  have  notice  or 
good  reason  to  believe  that  such 
riot  or  tumultuous  assemblage  was 
about  to  take  place  or  having  taken 
place,  shall  have  had  notice  of  the 
same  in  time  to  prevent  the  in- 
jury or  destruction,  either  by  their 
own  force  or  by  the  aid  of  citizens 
of  such  city.  Tandy  v.  Hopkins- 
ville, 160  Ky.  220,  169  S.  W.  703. 

"Property"  as  used  in  tlie  New- 
Jersey  statute,  rendering  a  city  li- 
able for  its  injury  or  destruction 
by  any  mob  or  riot,  held  not  to 
include  intangible  property.  Wells 
Fargo  &  Co.  v.  Jersey  City,  219 
Fed.  699,  135  C.  C.  A.  371,  afSnu- 
ing  207  Fed.  871. 

8  Illinois  statute  defines  mob. 
Cline  V.  Le  Roy,  204  IH.  App.  558; 
Arnold  v.  Centralia,  197  HI.  App. 
73. 
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the  persons  assembled,  "if  they  in  fact  formed  and  exe- 
cuted the  unlawful  purpose  after  they  were  together.'* 
The  statute  renders  a  municipality  liable  for  the  acts  of 
a  mob,  comprised  wholly  of  persons  confined  in  the  city 
prison  who  unlawfully  assembled  and  acted  together  in 
assaulting  a  fellow  prisoner  in  the  jail.^°  The  fact  that 
the  assemblage  acts  under  color  of  authority  as  a  posse 
summoned  by  an  officer  will  not  necessarily  and  ^of  itself 
furnish  a  defense  to  a  municipality  in  an  action  under  the 
Kansas  statute.^^ 


III.   EESPONDEAT  SUPEEIOE. 


§2652.    Respondeat  superior  doctrine  in  general.^'' 

Municipal  corporations,  generally  speaking  fall  within 


lOBlakeman  v.  Wichita,  93  Kan. 
444,  144.  Pae.  816,  L.  E.  A.  1915C, 
578,  Ann.  Cas.  1917D,  188,  approv- 
ing definition  given  in  Cherryvale 
V.  Hawman,  80  Kan.  170,  101  Pac. 
994,  23  L.  E.  A.  (N.  S.)  645,  133 
Am.  St.  Eep.  195,  18  Ann.  Cas. 
149  (set  out  in  §,.2651,  vol.  6, 
ante). 

11 ' '  This  court  cannot  declare  as 
a  matter  of  law  that  the  assem- 
blage in  the  present  case  was  not 
a  mob  within  the  meaning  of  the 
statute,  because  the  motive  which 
actuated  the  assemblage  not  only 
at  the  time  it  was  assembled,  but 
also  until  the  death  of  plaintiff's 
husband  was  brought  about,  was 
a  question  of  fact;  and  if  on  this 
vital  issue,  reasonable  minds  might 
draw  different  conclusions  from  the 
evidence  we  are  bound  by  the  ver- 
dict of  the  jury.  It  certainly  can- 
not be  said  that  the  statute  af- 
fords no  redress  in  a  situation 
which  conceivably  might  happen, 
where  a  deputy  sheriff  or  city  mar- 
shal, or  an  assistant  marshal,  called 
together  a,  posse  to  assist  him  in 
making  an  arrest  for  a  misde- 
8McQ.— 46 


meaner,  intending  under  the  guise 
of  such  a  call  to  take,  and  did 
take,  the  life  of  the  person  cha,rged, 
on  the  pretense  that  he  was  re- 
sisting arrest,  or  that  they  or  some 
of  them  were  in  danger  of  being 
assaulted  by  him.  In  some  of  the 
large  cities  of  our  country  men 
have  been  known  to  conspire  with 
officers  to  bring  about  the  death 
of  a  person  whom  they  desire  to 
get  rid  of,  and  in  carrying  out 
such  unlawful  purpose,  to  employ 
the  pretense  that  the  person  was 
killed  while  resisting  arrest.  In 
the  bandit  wars  in  Mexico,  and 
if  some  of  the  stories  which  are 
told  of  the  present  world  war  are 
true,  it  sometimes  happens  in  other 
countries  that  prisoners  of  war 
had  been  shot  under  the  specious  or 
pretense  that  they  were  attempt- 
ing to  escape."  Harvey  v.  Bonner 
Springs,  102  Kan.  9,  169  Pac.  563, 
569,  approving  Blakeman  v.  Wich- 
ita, 93  Kan.  444,  144  Pac.  816,  L. 
E.  A.  1915C,  578,  Ann.  Cas.  1916B, 
188,  supra. 

12Kraljer  v.  Snare  &  Triest  Co., 
221  Fed.  255,  137  C.  C.  A.  108. 
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the  ordinary  rule  that  the  superior  or  employer  must 
answer  civilly  for  the  negligence  or  want  of  skill  of  his 
agent  or  servant  in  the  course  of  his  employment.  Thus 
if  one  employed  by  a  municipality  to  superintend  the 
work  of  tearing  down  a  bridge  is  negligent,  and  such 
negligence  results  in  the  death  of  a  workman,  municipal 
liability  arises.^' 

Statutes  sometime  declare  municipal  liability  "con- 
sistent with  the  doctrine  of  respondeat  superior. ' '  ^* 

§2653.    Necessity  of  relationship  of  master  and  serv- 
ant." 

No  liability  arises  against  the  municipality  unless  it 
appears  that  the  officer  or  agent  acting  was  its  servant 
or  agent.'^® 


13  Hass  V.  Wbite  Haven  Bor- 
ough, 54  Pa.  Super.  Ct.  75,  80. 

14  Biriningham  v.  Carle,  191  Ala. 
539,  68  So.  22,  L.  E.  A.  1915F,  797. 

15  Tucson  V.  Dunseath,  15  Ariz. 
355,  139  Pac.  177;  McGovern  v. 
Boston,  229  Mass.  394,  118  N.  E. 
667;  Gulfport  v.  Shepperd,  116 
Miss.  439,  77  So.  193,  195;  Eay  v. 
Huntington,  81  W.  Va.  607,  95  S. 
E.  23;  Tatsuuma  Kisen  Gashi 
Kaisha  v.  Port  of  Seattle,  237  Fed. 
(D.  C.)  289. 

l6Dnpuis  V.  Pall  Eiver,  223 
Mass.  73,  111  N.  E.  706. 

"An  officer  charged  with  the  du- 
ties of  a  surveyor  of  highways 
is  a  public  officer,  and  not  an  agent 
of  the  town.  In  diverting  the 
surface  water  from  Waverly 
Street  into  the  culvert,  he  was 
doing  a  public  work  and  was  in 
the  performance  of  his  duty  in 
keeping  the  street  reasonably  safe 
and  convenient  for  travel.  He  was 
not  an  agent,  employe  or  officer 
of  the  town  in  doing  this  work, 
the  relation  of  principal  and  agent 


did  not  exist  between  him  and  the 
defendant  (town) — he  was  execut- 
ing a  public  duty  as  a  public  offi- 
cer— and  for  his  acts  the  town  is 
not  responsible."  Blaisdell  v. 
Stoneham,  229  Mass.  563,  118  N. 
E.  919. 

Defective  wiring  in  a  private 
house  done  by  contractor  for  a  mu- 
nicipality which  furnished  electric 
light  and  power  to  its  inhabitants 
for  pay,  was  held  act  of  city  ren- 
dering it  liable  for  injury  result- 
ing therefrom,  the  contractor  be- 
ing the  agent  of  the  city,  etc.  El- 
las V.  New  Iberia,  137  La.  691,  69 
So.  141. 

If  the  contractor  doing  the  work 
is  the  agent  and  servant  of  the 
municipality,  the  latter  is  liable  for 
the  negligent  acts  of  such  contrac- 
tor within  the  scope  of  his  au- 
thority. Pressley  v.  Sallisaw 
(Okl.),  154  Pac.  660,  663. 

A  municipal  corporation  engaged 
under  legislative  authority  in  the 
business  of  furnishing  electric 
lighting  to  private  consumers  for 


§  2656]  Eespondeat  Superiob.  8263 

The  question  of  relationship,  in  the  view  of  certain  de- 
cisions, should  be  determined  by  the  character  of  the 
work  being  performed  at  the  time  of  the  injury  rather 
than  the  public  position  of  the  officer  causing  it.  Thus 
in  a  late  Nebraska  case,  a  municipality  was  held  liable 
for  the  negligent  driving  of  an  automobile  resulting  in 
injury  by  a  policeman  who  had  been  sent  on  a  municipal 
errand  connected  with  its  corporate  duties.  While  the 
municipality  would  not  be  liable  for  the  negligence  of 
its  police  officer  when  engaged  as  a  member  of  the  police 
department  in  any  capacity,  it  was  reasoned  that  the 
policeman  in  going  on  the  errand  had  lost  his  character 
as  a  peace  officer  and  had  become  the  servant  of  the 
municipality  in  its  corporate  capacity.^'' 

§2654.    Same — by    whom    appointed    or    paid    imma- 
terial." 

§  2656.    Acts  beyond  scope  of  agents'  authority." 

As  acts  beyond  the  scope  of  the  officers'  or  agents' 
authority  do  not  create  municipal  liability,^"  unless  the 

profit  is  liable  for  the  negligence  contractor  in  making  sewer  connec- 

of  the   agents   employed  by  it   to  tion  with  premises.    Keedy  v.  Am- 

Btring  the  wires  designed  for  such  herst,  222  Mass.  72,  109  N.  E.  817. 

commercial  purposes.    Karpinski  v.  19  Van    Trump    v.    Kansas    City, 

South  Eiver  Borough,  85  N.  J.  L.  187  Mo.   App.  190,  173  S.  W.  32; 

208,  8  Atl.  1078,  1074.  Bigelow    v.    Springfield,    178    Mo. 

'    17  Levin  V.  Omaha,  102  Neb.  328,  App.  463,  162  S.  W.  750. 

167  N.  W.  214,  with  two  dissenting  20  Eeese  v.  Lincoln,  99  Neb.  594, 

opinions.  157  N.  W.  327. 

18  Augusta     V.     Cleveland     (Ga.  A  city  is  not  liable  for  damage 

App.   1919),  98   S.  E.   738;   Everly  to  land  by  reason  of  surface  wa- 

V.  Adams,   95  Kan.   305,   141  Pac.  ter   being   cast    thereon,    resulting 

1134    L.  E.  A.  1915E,  448.  from  the  construction   of   a  drain 

An   assistant  to  an   engineer  of  under  the  supervision  of  the  street 

the  municipality  who  was  neither  commissioner    of    the    city,   in    the 

employed  nor  paid  by  the  munici-  absence  of  an  ordinance  authoriz- 

pality  but  whose  work  was  to  su-  ing  such  work.    Jones  v.  Caruthers- 

pervise-the  construction  of  sewers,  ville,   186  Mo.   App.  404,  407,   171 

held  not  an  agent  of  the  munici-  S.  W.  639. 

pality  so  as  to  render  it  liable  for  The  act  of  a  fireman  in  taking 

his  negligence  in  accommodating  a  a  child  into  a  fire  house  and  leav- 
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act,  therefore,  of  the  officer  or  employee  which  results 
in  injury  is  within  the  scope  of  his  employment  the 
municipality  will  not  be  liable.''^ 

Merely  proceeding  in  an  irregular  manner  or  even  con- 
trary to  law  will  not  always  relieve  a  municipality  from 
liability,^''  where  the  officers  or  agents  are  acting  within 
the  scope  of  their  duties.^^ 


ing  liim  unguarded,  where  such 
child  falls  through  an  opening 
through  the  floor,  and  is  injured, 
is  merely  the  fireman's  personal 
act,  and  for  the  consequences  of 
that  act  the  city  is  not  liable.  In 
such  case  the  doctrine  of  re- 
spondeat superior  has  no  applica- 
tion. Niaatro  v.  Chicago,  175  HI. 
App.   634,  636. 

21  Chicago  R.  I.  &  G.  Ey.  Co. 
V.  Porter  (Tex.  Civ.  App.),  166  S. 
W.  37. 

A  municipal  corporation  is  liable 
for  torts  committed  by  its  oficers 
only  in  exceptional  cases.  Allega- 
tions showing  merely  a  wrongful 
assault  on  and  imprisonment  of  a 
plaintiff  by  ofScers  of  such  a  cor- 
poration, as  by  its  marshal  and 
mayor,  do  not  present  such  a  case. 
Some  wrongful  act  of  the  munici- 
pality must  appear.  Swanson  v. 
Nacogdoches  (Tex.  Civ.  App.),  161 
S.  W.  83. 

22  The  municipality  is  liable  for 
the  act  of  its  superintendent  of 
public  works  in  destroying  a  wall 
and  thereby  inflicting  injury  where 
he  acted  within  the  scope  of  his 
authority.  McWilliams  v.  Borne, 
142  Ga.  848,  83  S.  E.  945. 

"Where  an  act  is  done  by  the 
oflicers  and  agents  of  a  municipal 
corporation  which  is  within  the 
corporate  power  and  may  lawfully 
be   accomplished   if  the   municipal 


authorities  proceed  aecoiding  to 
law,  the  corporation  wiU  be  liable 
for  the  consequences  of  an  act  of 
such  officers  or  agents  proceeding 
contrary  to  law  or  in  an  irregular 
manner.  If  the  authorities  of  a 
city  are  clothed  with  the  power 
to  grade  its  streets  and  without 
authority  of  law  they  take  soil 
from  the  private  property  of  a,  cit- 
izen and  use  it  in  grading  the 
streets  the  city  will  be  liable  for 
the  trespass."  Atlanta  v.  Swiney, 
20  6a.  App.  415,  93  S.  E.  24. 

23  In  a  suit  for  the  infringement 
of  a  patent  against  a  municipal- 
ity, it  was  said:  "Under  the  fa- 
miliar rules  concerning  torts  by 
agents  of  municipalities,  it  would 
seem  that  as  the  agents,  in  adopt- 
ing the  infringement,  went  outside 
the  scope  of  their  duty,  and  as 
the  city  itself  would  not  continue 
the  infringement  after  notice  of 
what  the  agents  had  done,  there 
might  be  no  liability  for  damages; 
but  this  is  not  such  a  case.  The 
municipal  officers  who  built  this 
wall  have  clear  authority  to  ob- 
tain the  use  of  the  patent  by  fol- 
lowing a  prescribed  method.  In 
appropriating  the  patent  without 
permission,  they  were  acting  within 
the  scope  of  their  duties,  though 
in  violation  of  specific  restrictions, 
and  the  city  is  liable  in  damages 
for  their  tort."     Akron  v.  Bone, 
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A  statute  providing  that  no  personal  action  shall  be 
maintained  against  any  member  or  officer  of  any  munici- 
pal corporation  for  any  tort  or  act  done,  or  attempted  to 
be  done,  by  such  member  or  officer,  when  done  by  au- 
thority of  such  municipal  corporation,  or  in  execution 
thereof,  and  that  in  all  such  cases  a  municipal  corpora- 
tion shall  alone  be  responsible,  it  was  held,  does  not  re- 
lieve an  acting  officer  and  cast  the  responsibility  upon 
the  municipality  unless  such  wrongful  act  is  done  by 
authority  of  such  municipal  corporation  or  in  execution 
of  the  orders  thereof.  The  statute  exempts  the  member 
or  officer  from  liability,  and  casts  the  same  upon  the  city 
only  in  those  cases  where  the  tortious  act  was  done  by 
authority,  or  in  execution  of  the  orders  of  the  municipal 
corporation.  The  statute  does  not  undertake  to  change 
the  common  law  rule,  except  in  those  cases  where  the 
specific  tortious  act  was  done  under  direction  of  the  city, 
or  by  its  authority.** 

§  2657.    Same— ratification.'^* 

§  2658.    Independent  boards  as  municipal  agents.*^ 
Clearly  no  municipal  liability  can  arise  from  the  negli- 

221   Fed.   944,   137    C.   C.   A.    514,  may  make  the  principal  liable  in 

per  Denison,  C.  J.  an    action    of   tort    for    an   injury 

24  Baca  V.  Albuquerque,  19  N.  M.  resulting    from    negligence    of    an 

472,  145  Pac.  110.  agent   in   doing   the    act."     Held, 

28  City  may  ratify  unauthorized  no    ratification    in    the    particular 

acts   of  agents.     Frank  v.  Jersey  case.    Keedy  v.  Amherst,  222  Mass. 

City  Board  of  Education,  90  N.  J.  72,  109  N.  E.  817. 
L.  273,  279,  100  Atl.  211,  213,  cit-  Where  the  opening  and  grading 

ing   §  2657,  vol.  6,  ante.  of  a  street  was  not  authorized  or 

Presumption  that  city  gave  eon-  ratified  by  the   city,  in  the  legal 

sent  or  by  ,silence  had  ratified  the  manner    prescribed,    as    by    ordi- 

act.    Tucson  v.  Dunseath,  15  Ariz,  nance,  the  acts  are  the  acts  of  the 

355,  139  Pac.  177,  179.  individuals    engaged   in   the   work 

Payment  by  the  city  for  unau-  and  not  the  acts  of  the  city;  hence 

thorized   work,   held   not   to   be   a  the  latter  is  not  liable  for  the  value 

ratification.      Jones    v.    Caruthers-  of    the    land    taken    or    damaged, 

ville,  186  Mo.  App.  404,  171  S.  W.  Bigelow    v.    Springfield,    178    Mo. 

639.  App.  463,  470-476,  162  S.  W.  750. 

"It  is  undoubtedly  true  that  the  26 Henry    v.    Saratoga    Springs, 

ratification  of  an  unauthorized  act  155  N.   T.   S.  942,  171  App.   Div. 


8266 


Municipal  Coepoeations. 


[§  2658 


gence  of  officers,  agents  or  employees  of  boards  or  com- 
missions which  are  distinct  corporations  or  independent 
bodies,  not  under  the  control  of  the  municipality.^  And 
it  has  also  been  held  that  "officers  appointed  to  carry 
out  a  duty  imposed  upon  a  municipal  corporation  by  law 
are  not  the  agents  of  the  municipality,  if  such  duty  arises 
or  is  implied  from  the  use  of  political  rights  under  the 


827;  Vinson  v.  Saratoga  Springs 
Gomrs.,  142  N.  T.  S.  598,  158  App. 
Div.  132,  Ankenbrand  v.  Philadel- 
phia, 52  Pa.  Super.  Ct.  581.     . 

Injuries  caused  by  the  negligence 
of  an  employe  of  the  board  of 
water  commissioners  of  the  munic- 
ipality who  managed  a  water  sup- 
ply system  and  furnished  its  in- 
habitants with  water.  Peairl  v. 
Severe,  219  Mass.  604,  107  N.  E. 
417. 

27  Negligence  of  a  sewerage  com- 
mission in  constructing  a  sewer 
where  such  commission  is  a  dis- 
tinct and  independent  corporation, 
creates  no  liability  against  .the 
city.  Louisville  v.  Frank's  Guar- 
dian, 154  Ky.  254,  157  S.  W.  24. 

Where  the  board  of  education 
is  a  distinct  corporation  from  the 
city,  excluding  the  idea  of  the 
existence  of  the  relation  of  prin- 
cipal and  agent  between  them,  the 
municipality  is  not  liable  for  the 
torts  of  the  board.  Titusville  Iron 
Co.  V.  New  York,  207  N.  Y.  203, 
100  N.  E.  806. 

Lutenbaeher  v.  Mitchell-Borne 
Const.  Co.,  136  La.  805,  67  So.  888, 
a  ease  where  a  sewerage  and  wa- 
ter board  of  a  municipality  en- 
gaged a  contractor  to  do  certain 
public  improvement  work  and  pro- 
vided that  its  superintendent 
should  supervise  the  work.  The 
action  was  for  the   death   of   one 


employed  on  the  work;  held  no 
municipal  liability. 

Members  of  a  transit  commis- 
sion created  by  statute,  held  not 
servants  or  agents  of  the  city,  but 
acting  as  public  o£S.cers.  "As  such 
the  city  is  not  liable  for  their 
negligence."  McGovern  v.  Boston, 
229  Mass.  394,  118  N.  E.  667,  669. 

Plaintiff  was  injured  by  falling 
over  a  plank  lying  on  the  curb- 
stone. By  statute.  The  Boston 
Transit  Commission  was  directed 
to  build  a  tunnel  and  authorized 
to  make  contracts  for  its  construc- 
tion in  the  name  of  the  city.  The 
law  provided  that  "all  work  un- 
der or  near  public  streets  and 
places  shall  be  conducted,  so  far 
as  may  be  practicable,  in  such  man- 
ner as  to  leavb  such  streets  and 
places,  or  a  reasonable  part  there- 
of, open  for  traf&c,  between  the 
hours  of  seven  in  the  forenoon  and 
six  in  the  afternoon  of  each  secu- 
lar day  except  legal  holidays." 
The  court  stated  that,  "the  build- 
ing of  the  tunnel  was  a  public 
work.  The  Boston  Transit  Com- 
mission are  neither  servants  or 
agents  of  the  city.  They  are  pub- 
lic officers.  The  doctrine  of  re- 
spondeat superior  does  not  apply, 
and  the  city  is  not  liable  for  their 
negligence."  Murphy  v.  Hugh 
Nawn  Contracting  Co.,  223  Mass. 
404,  111  N.  E.  890. 
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general  law,  in  the  exercise  of  whicli  the  city  acts  as  a 
sovereign."  The  rule  was  applied  in  the  erection  and 
maintenance  of  a  court  house  under  the  control  of  a  court 
house  board  appointed  under  the  provisions  of  a  statute, 
where  it  was  held  that  the  municipality  was  not  respon- 
sible for  any  negligence  on  the  part  of  the  commissioners 
or  their  servants.*" 

§  2660.    Licensees. 

Under  the  Delaware  statute  making  cities  liable  for 
injuries  on  account  of  a  defective  condition  of  a  sidewalk 
only  when  caused  by  a  municipality  or  its  duly  authorized 
agents,  it  was  held  that  a  city  was  not  liable  for  injury 
to  a  pedestrian  by  tripping  and  falling  over  a  ridge  or 
mound  of  earth  covered  by  boards  onihe  sidewalk  due 
to  the  negligence  of  plumbers  who  had  a  license  to  ex- 
cavate in  the  street.  The  court  expressed  the  opinion 
that  such  plumbers  were  not  the  agents  of  the  city.^' 

§2662.    Independent  contractors. 

The  late  decisions  uniformly  invoke  the  general  rule 
that  the  contractee  is  not  answerable  for  the  acts  of  an 
independent  contractor,  and  apply  it  to  municipal  cor- 
porations.^" \ 

28D'Orsi   V.  New  York,  171  N.  defective    condition    of    the    foot- 

Y.  S.   203,  104  Misc.  Eep.  66.  ways   aforesaid  is   not   caused   by 

Statute      applicable      construed,  the  city  or  any  of  its  authorized 

Foutz  V.  Los  Angeles,  167  CaL  487,  agents. ' '     In   the   case   the    court 

140  Pae.  20.  was     of     the     opinion     that     the 

29  The  law  provided:  "The  plumbers,  the  licensees,  or  their 
owner  of  any  premises  fronting  servants  were  not  the  agents  of 
upon  any  footways  shall  be  solely  the  city,  and  also  that  the  exea- 
responsible  for  any  damage  that  vation,  obstruction  or  any  defee- 
may  result  to  persona  or  property  tive  condition  of  the  footway  corn- 
by  reason  of  any  hole,  excavation  plained  of  was  not  caused  by  the 
or  obstruction  in  or  upon  such  city  or  any  of  its  authorized 
footways  or  from  any  ■  defective  agents.  Hoffman  v.  Wilmington,  4 
condition  of  such  footways,  pro-  Boyee  486  (Del.  Super.),  90  Atl.  41. 
vided,  however,  that  such  hole,  S"  Indiana.  Julius  Keller  Const, 
excavation  or  obstruction  or  other  Co.  v.  Herkless,  59  Ind.  App.  272, 
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§  2663.    Same — exception  to  rule  of  non-liability.'* 

The  reservation  of  the  control  of  the  work  by  the 
imimcipality  is  generally  viewed  as  a  snf&cient  basis  upon 


109  N.  E.  797,  801,  802,  citing 
§  2662,  vol.  6,  ante. 

Iowa.  Law  v.  Bryant  Asphaltic 
Paving  Co.,  175  Iowa  747,  157 
N.  W.  175;  Teeters  v.  Des  Moines, 
173  Iowa  473,  154  N.  W.  817. 

Missouri.  Herman  Const.  Co.  v. 
St.  Louis,  256  Mo.  332,  165  S.  W. 
1032;  Ward  v.  Ely-Walker  Dry 
Goods  Bldg.  Co.,  248  Mo.  348,  154 
S.  W.  478;  Wallower  v.  Webb  City, 
171  Mo.  App.  214,  156  S.  W.  48. 

Massachusetts.  Grier  v.  Guarino, 
214  Mass.  411,  101  N.  B.  981. 

New  York.  Sinsheimer  v.  Under- 
pinning &  Foundation  Co.,  165  N. 
Y.  S.  645,  178  App.  Div.  495; 
Reiily  v.  Barber  Asphalt  Paving 
Co.,  140  N.  Y.  S.  16,  155  App.  Div. 
108. 

Bhode  Island.  Srota  v.  Halli- 
day,  39  E.  I.  119,  97  Atl.  965,  973. 

Tennessee.  Cash  v.  Casey-Hedges 
Co.,  139  Tenn.  179,  201  S.  W.  347. 

Washington.  Kaler  v.  Puget 
Sound  Bridge,  etc.,  Co.,  72  Wash. 
497,  130  Pac.  894;  Lamed  v.  Holt 
&  Jeflfery,  74  Wash.  274,  133  Pac. 
460,  46  L.  E.  A.  (N.  S.)  635;  Ettor 
V.  Tacoma,  77  Wash.  267,  137  Pac. 
820;  Wilton  v.  Spokane,  73  Wash. 
619,  132  Pac.  404. 

Wisconsin.  Nemet  v.  Kenosha 
(Wis.  1919),  172  N.  W.  711. 

United  States.  Charles  A.  Cowen 
&  Co.  V.  Price,  203  Fed.  473,  121 
C.  C.  A.  618. 

Who  are  independent  contractors. 
Pressley  v.  Sallisaw  (Okla.),  154 
Pac.  660,  662. 

Negligence  of  servant  of  a  sani- 
tary contractor  of  a  municipality 


relating  to  cleaning  of  a  cesspool, 
resulting  in  injury,  creates  no  mu- 
nicipal liability.  Gulfport  v.  Shep- 
perd,  116  Miss.  439,  77  So.  193,  195. 

Work  of  removing  garbage  under 
written  contract,  held  under  the 
particular  circumstance  the  one  re- 
moving was  an  independent  con- 
tractor, and  the  health  commission 
of  the  city  while  supervising  such 
removal  was  exercising  a  public 
and  not  a  private  municipal  func- 
tion. Montain  v.  Fargo,  38  N.  D. 
432,  166  N.  W.  416,  L.  E.  A.  1918C, 
600. 

Discharge  of  blastirfg  powder, 
city  held  not  liable.  Wilton  v. 
Spokane,  73  Wash.  619,  132  Pac. 
404. 

81  Where  the  plan  is  defective 
or  the  municipality  directs  the 
work  to  be  performed  in  an  im- 
proper manner,  and  by  reason  of 
either  injury  results  to  others  as 
a  direct  consequence,  the  fact  that 
the  performance  was  committed 
to  an  independent  contractor  will 
not  preclude  municipal  liability. 
In  such  relation  the  independent 
contractor  is  the  agent  of  the  mu- 
nicipality. Julius  Keller  Const. 
Co.  V.  Herkless,  59  Ind.  App.  272, 
109  N.  E.  797,  802. 

"Where  the  work  required  to 
be  done  is  inherently  or  intrins- 
ically dangerous,  or  where  the 
necessary  consequence  of  doing  the 
work  as  specified  is  injury  to  an- 
other or  where  it  is  unlawful  or 
involves  a  trespass,  or  where  the 
subject-matter  of  the  contract  in- 
volves a  duty,  the  performance  of 
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which  to  predicate  municipal  liability  in  event  of  private 
injuries  growing  out  of  the  performance  of  such  work.^*^ 
Where,  however,  the  municipality  reserved  no  right  to 
dictate  how  the  work  should  be  accomplished  but  could 
nevertheless  require  the  work  to  be  done  and  had  the 
right  of  general  supervision,  the  one  doing  the  work  oc- 
cupied the  position  of  an  independent  contractor.^*  For 
example,  where  a  municipality  let  by  contract  the  removal 
of  garbage  and  the  cleaning  of  cess  pools  to  a  sanitary 
contractor,  and  the  ordinance  providing  therefor  gave 
an  exclusive  privilege  or  license  to  him  to  do  this  char- 
acter of  work  for  the  householders,  and  the  municipality 
further  than  to  see  that  the  work  was  properly  done, 
namely,  in  a  sanitary  manner,  in  no  way  attempted  to 
supervise  the  details  of  the  doing  of  the  work,  it  was 
held  that  such  person  was  an  independent  contractor  do- 
ing the  work  for  the  benefit  of  the  owner  or  occupier  of 
the  householders  under  the  'ordinance,  and  hence,  the 
municipality  was  not  liable  for  the  negligence  of  his  serv- 
ants relating  to  the  cleaning  of  a  cess  pool  resulting  in 
injury.'* 

■which   may   not    be    delegated   by  orders   of   the   municipal   engineer 

the     contraetee. "      Julius    Keller  and    where    the    municipality    had 

Const.  Co.  V.  Herkless,  59  Ind.  App.  the  right  to  dismiss  employes  who 

272,    109    N.    E.    797,    802;    citing  failed    to    observe    instructions    as 

§  2662,  vol.  6,  ante.  to  carrying  out  the  contract,  and 

32  Sewer  work  under  control  of  moreover   where    the    municipality 

city  inspector  renders   city  liable,  reserved  the  right  to  make  altera- 

Lobravieo    v.    New   York,    140    N.  tions   in  the   plans.     The   contrac- 

T.  S.  161,  155  App.  Div.  184.  tors  were  not  independent  contrac- 

If  the  contractor  acts  not  in  tors,  but  employes  of  the  munic- 
accordance  with  the  contract  but  ipality  within  the  meaning  of  the 
by  instruction  of  a  city  oMaev  in  rule  as  to  the  doctrine  of  re- 
doing the  act  from  which  injury  spondeat  superior.  In  such  case 
results,  municipal  liability  arises,  it  is  of  no  consequence  that  such " 
Newman  v.  Alhambra,  179  Cal.  42,  control  was  not  actually  exercised 
175  Pao.  414.  by    the    municipality.      Hamill    v. 

For   example,  where  the  munic-  Territelli,  195  111.  App.  174. 
ipality    had    the    right    to    inspect  33  Julius    Keller    Const.    Co.    v. 

and   approve  the  material  and  la-  Herkless,  59  Ind.  App.  272,  109  N. 

bor,  tools,  appliances  and  methods  E.  797,  801. 

used,  and  the  foremen  of  the  con-  34  Gulfport     v.     Shepperd,     116 

tractor  were  compelled  to  obey  the  Miss.  439,  77  So.  193,  195. 
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Where  there  is  si,  positive  duty  cast  upon  the  municipal 
corporation  it  cannot  escape  liability  by  seeking  to  dele- 
gate the  performance  of  such  duty  to  an  independent  con- 
tractor.'* An  illustration  is,  the  obligation  to  exercise 
ordinary  care  to  keep  public  ways  in  a  reasonably  safe 
condition  for  public  travel  in  the  usual  modes.'®  The 
principle  is  further  illustrated  where  a  municipality  is 


35  Indiana.  Julius  Keller  Const. 
Co.  V.  Herkless,  59  Ind.  App.  272, 
109  N.  B.  797,  802,  803,  citing 
§2663,  vol.  6,  ante. 

Kansas.  Eogers  v.  Coffeyville, 
95  Kan.  171,  147  Pae.  816. 

New  York.  Henry  v.  Saratoga 
Springs,  155  N.  Y.  S.  942,  171  App. 
Div.  827. 

Oklahoma.  Hugo  v.  Nance,  39 
Okla.  640,  135  Pac.  346,  348,  849. 

Oregon.  Hosford  Transp.  Co.  v. 
Portland,  70  Or.  366,  141  Pac.  1016. 

Washington.  Kaler  v.  Puget 
Sound  Bridge,  etc.,  Co.,  72  Wash. 
497,  130  Pac.  894. 

36  Baltimore  v.  Leonard,  129  Md. 
621,  99  Atl.   891. 

Delay  in  sewer  construction,  ob- 
structing street  interfering  with 
access  of  abutter.  Cassel  v.  New 
York,  153  N.  Y.  S.  410,  167  App. 
Div.  831. 

A  street  was  being  improved. 
Contractor  failed  to  maintain  lights 
and  barriers;  held  city  liable. 
Duty  to  keep  streets,  in  reason- 
ably safe  condition.  "This  duty 
it  can  neither  delegate  nor  avoid." 
Schlinski  v.  St.  Joseph,  170  Mo. 
App.  380,  156  S.  W.  823,  826. 

Damage  to  adjoining  property 
due  to  the  collection  of  water  pools 
because  of  negligence  of  the  con- 
tractor in  surfacing  the  street, 
after  the  work  has  been  accepted 
by  the  city,  creates  municipal  lia- 
bility.    "An  independent  contrac- 


tor is  one  who  renders  service  in 
the  course  of  an  occupation, 
representing  the  will  of  his  em- 
ployer only  as  to  the  result  of 
his  work."  White  v.  Springfield, 
189  Mo.  App.  228,  173  S.  W.  1090, 
i092. 

"Where  the  city  has  authorized 
the  placing  of  obstructions  in  the 
street,  notice  to  the  city  is  not 
necessary  to  render  it  liable." 
Everything  done  in  pursuance  of 
permission  the  city  is  to  take  no- 
tice of,  etc.  Schlinski  v.  St. 
Joseph,  170  Mo.  380,  156  S.  W.  823, 
826. 

If  a  municipality  authorized 
work  to  be  done,  or  a  part  of  a 
street  to  be  obstructed  while  the 
work  is  going  on,  it  must  take 
notice  of  the  obstructions  which  it 
has  authorized,  and  see  that  the 
highway  is  kept  reasonably  safe, 
but  it  is  not  required  to  antici- 
pate that  the  person  receiving  the 
permit  will  exceed  his  authority, 
e.  g.,  authority  to  an  independent 
contractor  to  put  his  cement  on  a 
grass  plot,  does  not  require  the 
city  to  anticipate  that  he  would 
put  brick  on  the  pavement.  If 
brick  had  not  been  on  the  side- 
walk a  suflicient  length  of  time 
to  charge  the  city  with  construc- 
tive notice  thereof,  an  injury  due 
thereto,  creates  no  municipal  liabil- 
ity. Bellevue  v.  Eentz,  152  Ky. 
426,  153  S.  W.  732. 
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engaged  under  legislative  or  charter  authority  in  the 
business  of  furnishing  electric  lighting  to  private  con- 
sumers for  profit,  in  which  case  it  is  liable  for  the  negli- 
gence of  the  agents  employed  by  it  to  string  the  wires 
designed  for  such  commercial  purposes.  This,  of  course, 
is  an  exception  to  the  general  rule.^''  Work  inherently 
or  intrinsically  dangerous  per  se  cannot  by  the  delegation 


87  Ellas  V.  New  Iberia,  137  La. 
691,  69  So.  141. 

"The  reason  for  this  exception 
to  the  general  rule  is  that  the 
privileges  enjoyed  under  a  corpo- 
rate franchise  and  the  duties  inci- 
dential  thereto  are  correlative  and 
cannot  be  divorced  at  the  will  of 
the  corporation  or  by  its  act. 
Hence,  where  there  can  be  no  inde- 
pendence that  would  result  in  such 
a  divorce  the  independent  con- 
tractor doctrine  has  no  applica- 
tion." This  case  is  analagous  to 
that  of  the  fellow  servant  doc- 
trine which  has  no  application 
where  the  master  delegates  to  a 
fellow  servant  the  performance  of 
a  duty  the  master  himself  owes 
to  his  servant.  (Laragay  v.  East 
Jersey  Pipe  Co.,  77  N.  J.  L.  516, 
72  Atl.  57).  The  essential  ground, 
therefore,  of  the  exception  we 
are  considering  is  the  existence  of 
a  duty  inherent  in  the  nature  of 
the  undertaking,  authorized  by 
charter  or  franchise  under  which 
alone  such  undertaking  may  law- 
fully be  prosecuted.  "Where  an 
owner  or  occupier  of  land  may  do 
as  he  likes,  he  may  act  through 
an  independent  contractor,  for  here 
the  exception  does  not  apply.  Such 
a  case  was  Jansen  v.  Jersey  City, 
61  N.  J.  L.  243,  39  Atl.  1025, 
where  the  municipality  was  erect- 
ing a  city  hall  on  land  owned  by 
the  city.     So   a  railroad  company 


owning  its  right  of  way  may  cause 
an  independent  contractor  to  con- 
struct its  roadbed  thereon.  Such 
a  case  was  Cuff  v.  Newark  &  N. 
T.  E.  E.  Co.,  35  N.  J.  L.  574, 
but  not  so  where  the  rails  are  laid 
in  a  public  highway,  for  this  can 
lawfully  be  done  only  by  govern- 
mental grant  or  franchise.  But 
in  neither  case  could  the  carrier 
escape  liability  in  the  operation 
of  its  roadbed  by  contracting  for 
such  operation  with  an  independent 
contractor,  for  that  is  the  perform- 
ance of  a  charter  right.  Where 
the  exception  under  consideration 
applies,  one  who  would,  under  the 
general  doctrine,  be  an  independent 
contractor  becomes  in  law  the 
agent  of  the  contracting  party. 
In  the  present  case  the  negligence, 
if  any,  occurred  in  the  performance 
of  work  that  could  be  lawfully 
done  only  in  the  performance  of 
the  franchise  or  charter  rights  of 
the  defendant,  hence  under  the  ex- 
ception to  the  general  rule  stated 
the  defendant  cannot  escape  liabil- 
ity by  delegating  the  doing  of  such 
work  to  an  independent  contractor. 
Such  a  contractor,  under  the  rule 
stated,  was  the  agent  of  the  de- 
fendant, for  whose  negligence  the 
defendant  is  responsible."  Karp- 
inski  V.  South  Eiver  Borough,  85 
N.  J.  L.  208,  88  Atl.  1073,  per 
Garrison,  J. 
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of  its  performance  by  the  municipality  to  others  exempt 
it  from  liability  for  private  injuries  resulting  from  the 
negligent  performance  of  such  work.'* 

§2664.    Same — agreement  with  contractor  as  to  liabil- 
ity."' 


IV.  LIABXLITY  FOE  ACTS  OP  PABTIOtJLAE  OFFICEES. 

§  2665.    Duty  as  to  employing  "competent"  servants." 

§  2666.    Police  officers. 

As  to  police  officers  exercising  governmental  functions 
the  general  rule  is  that  there  is  no  municipal  liability  for 


38Sroka  v.  Halliday,  39  B.  I. 
119,  97  Atl.  965,  973;  Nemet  v. 
Kenosha,  169  "Wis.  379,  172  N.  W. 
711. 

Public  sewer,  blasting  for  exca- 
vation, producing  vibrations,  dam- 
aging building.  Both  city  and  in- 
dependent contractor  may  be  liable. 
Taylor  v.  Walsh,  193  Mo.  App. 
516,  186  S.  W.  527. 

Contractor  was  digging  trenches 
in  the  street  for  water  mains  and 
was  using  dynamite.  "The  city 
authorities  knew  that  explosives 
were  necessary  and  were  actually 
being  used  in  the  prosecution  of 
the  work.  It,  was  its  positive  duty 
to  exercise  reasonable  care  not  .only 
to  avoid  negligent  use  but  negligent 
abondonment  of  the  explosives  up- 
on the  streets  during  the  progress 
of  the  work.  It  was  not  only 
under  the  general  duty  to  keep  its 
streets  free  from  avoidable  danger 
reasonably  to  be  anticipated,  but 
it  was  also  under  the  same  duty 
to  safeguard  explosives  used  by  its 
agents  and  employees  upon  the 
streets  as  that  incumbent  upon  pri- 
vate persons  relative  to  their  own 


premises  under  the  same  condi- 
tions." The  action  was  for  injury 
sustained  by  an  eleven  year  old 
boy  through  the  explosion  of  a 
dynamite  cap.'  The  city  was  held 
liable.  Davis  v.  Wenatehee,  86 
Wash.  13,  149  Pao.  337,  relying  on 
Crabb  v.  Wilkins,  59  Wash.  302, 
109  Pac.  807. 

39  Heman  Const.  Co.  v.  St.  Louis, 
256  Mo.  332,  165  S.  W.  1032;  Rich- 
mond V.  Jackson,  118  Va.  674,  88 
S.  E.  49;  Aberdeen  Const.  Co.  v. 
Aberdeen,  84  Wash.  429,  147  Pae.  2. 

40  The  fact  that  the  mayor  or 
city  officials  charged  with  the  ap- 
pointment of  police  officers  are 
negligent  in  making  appointments 
or  knowingly  appoint  a  dangerous 
man  does  not  create  municipal 
liability  for  the  appointment  of  a 
police  officer  of  violent  temper  and 
vicious  propensities,  who  assaults 
one  on  the  street.  Lament  v.  Sta- 
vanaugh,  129  Minn.  321,  152  N.  W. 
720,  L.  E.  A.  1915E,  460. 

No  municipal  liability  for  in- 
juries due  to  neglect,  incompetence, 
or  wrongful  act  of  servants  and 
employees  touching  sanitary  regula- 
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injuries  due  to  their  acts  or  omission  to  act  in  the  per- 
formance of  their  public  duties.*^    Conceding  this  gen- 


tions,  arises  since  such  functions 
are  governmental,  etc.  Howard  v. 
Philadelphia,  250  Pa.  184,  95  Atl. 
388,  holding  a  city  not  liable  for 
the  negligence  ot  a  physician  em- 
ployed by  a  board  of  health  in  a 
vaccination  case  resulting  in  the' 
loss  of  a  limb. 

«  Section  2431,  ante;  §  2431,  vol. 
5,  ante. 

A  municipality  is  not  liable  for 
the  wrongful  acts  of  police  officers 
in  enforcement  of  ordinances.  Me- 
Connell  v.  St.  Charles  (Mo.),  204 
S.  W.  1075. 

There  is  no  municipal  liability 
for  assaults^  trespasses  or  negligent 
acts  of  policemen.  Lawton  v. 
Harkins,  34  Okl.  545,  126  Pae. 
727. 

No  municipal  liability  exists  for 
using  unnecessary  force  by  a  police 
officer  in  making  an  arrest.  In 
such  case  the  officer  alone  is  liable. 
MoUnow  V.  Eafter,  152  N.  Y.  S. 
110,  89  Misc.  Eep.  495. 

Unauthorized  arrest  by  police 
officer  of  one  without  a  warrant, 
in  the  absence  of  an  emergency 
justifying  such  arrest,  does  not 
create  municipal  liability,  but  the 
officer  is  liable.  Hobbs  v.  Wash- 
ington, 168  N.  C.  293,  84  S.  E. 
391. 

No  municipal  liability  arises 
from  the  wrongful  assault  of  a 
police  officer,  notwithstanding  the 
officials  who  appointed  him  knew 
him  to  be  a  man  of  violent  temper 
and  vicious  propensities.  Lament 
v.  Stavanaugh,  129  Minn.  321,  152 
N.  W.  720,  L.  E.  A.  1915E,  460. 

No  municipal  liability  grows  out 


of  the  negligence  of  the  driver  of 
a  patrol  wagon  or  on  account  of 
defects  in  the  wagon.  Stater  v. 
Joplin,  189  Mo.  App.  383,  176  S.  W. 
241,  citing  §§  2431,  2432,  vol.  5, 
ante. 

"It  is  not  disputed  that  a  police- 
man in  the  performance  of  his 
duties  is  a  governmental  agent  and 
that  his  negligence  and  careless- 
ness while  acting  in  that  capacity 
cannot  give  rise  to  an  action  in 
damages  ex  delicto  against  the  mu- 
nicipal corporation  which  employs 
him."  Jones  v.  New  Orleans,  143 
La.  1073,  79  So.  865. 

Omission  of  police  superinten- 
dent toisecure  the  usual  bond  from 
a  police  officer  before  such  officer 
was  assigned  to  duty  was  held  to 
be  the  omission  to  perform  a  gov- 
ernmental function,  and  such  fail- 
ure was  held  not  to  create  any 
municipal  liability  to  one  wrong- 
fully injured  by  such  policeman 
in  the  discharge  of  his  duties. 
Looney  v.  Sioux  City,  163  la.  604, 
145  N.  W.  287. 

A  municipality  is  not  liable  in 
damages  ex  delicf;o  for  a  tort  com- 
mitted'by  its  police  officers  while 
apparently  acting  in  the  discharge 
of  their  duties.  "That  question 
is  no  longer  an  open  one.  Police 
officers,  though  employed  by  a  mu- 
nicipal corporation,  exercise  a  func- 
tion which  is  governmental  in  its 
nature  and  not  corporate,  and  in 
the  absence  of  positive  statute  to 
the  contrary,  cannot  by  their  tor- 
tious acts,  render  the  municipality 
which  employs  them  liable  in  dam- 
ages ex  delicto."    Joliff  v.  Shreve- 
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eral  proposition,  a  late  Alabama  decision  adds:  "Yet 
where  the  duty  to  remedy  defects  or  report  the  same  to 
an  officer  with  authority  to  act  is  imposed  on  officers  who 
in  other  respects  discharge  governmental  powers,  in  re- 
spect to  the  special  duty  so  imposed,  they  are  the  mere 
ministerial  agents  of  the  municipality,  which  therein  is 
deemed  to  act,  and  is  answerable^  in  its  corporate  capac- 
ity rather  than  as  an  arm  of  the  state."  *^  On  the  other 
hand,  a  municipality  is  not  exempt  from  liability  for 
every  act  of  a  policeman  simply  because  he  is  such.**  A 
municipality  is  liable  for  the  negligence  of  the  driver  of 
one  of  its  automobiles  (who  was  not  a  policeman)  en- 
gaged in  hauling  policemen  to  their  beats  in  outlying  dis- 
tricts. Such  act  does  not  relate  to  the  enforcement  of 
the  law.  "Such  matters  partake  of  the  general  or  cor- 
porate business  of  the  city. ' '  ** 

§  2669.    Health  officers. 

In  the  conservation  of  the  public  health  in  the  various 
methods  usually  employed,  municipal  officers  act  in  a 
strictly  governmental  capacity,  in  accordance  with  the 
uniform  course  of  judicial  judgments,  and  hence,  no 
municipal  liability  for  injury  due  to  the  negligent  per- 
formance of  such  function  can  arise.*^    The  rule  has  often 

port,  144  La.   62,  80  So.   200,  per  sieiau   employed  by  the  board   of 

Leohe,  J.  health  without  expense  to  himself. 

42  Birmingham       v.       McKinnon  His    vaccination    was    negligently 
(Ala.),   75  So.   487.  performed    which    resulted    in    the 

43  Section  2431,  vol.  5,  ante.  amputation    of    one    of   his    limbs. 

44  Jones  V.  Sioux  City  (la.  1919),  He  brought  action  against  the  city 


170  N.  W.  445,  449.  for    damages.     It    was    held    that 

45 Butler  V.  Kansas  City,  97  Kan.  there  was  no  liability.     "The  one 

239,  241,  242,  155  Pae.  12  (quoting  distinctive    ground    of    which    the 

with  approval  part  of  §  2669,  vol.  court   below  rested   its   conclusion 

6,    ante) ;     Coates    v.    District    of  was   that   by  general  rule  munici- 

Columbia,  42  App.  D.  C.  194.  palities  are   exempt  from  liability 

To  be  relieved  from  the  reatrie-  fOr    the    negligent    acts    of    their 

tions  of  quarantine  regulations  be-  officers  and  agents,  except  in  case 

cause  of  small-pox  in  the  district  where  the  negligence  occurs  in  the 

in  which  plaintiff  resided  he  sub-  performance   of  some   duty  which 

mitted   to   vaccination   by   a   phy-  has    been    imposed    by    law    upon 
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been  applied  to  the  removal  of  garbage,  filth  and  the  like 


the  municipality.  The  rule  as  thus 
stated  by  the  court,  while  correct 
as  far  as  it  goes  leaves  somewhat 
to  be  supplied,  because  of  its  con- 
ciseness. If  we  add  to  it  that, 
in  order  to  constitute  an  exception 
to  the  rule,  the  duties  so  imposed 
must  be  imperative,  and  not  dis- 
cretionary, so  as  to  make  clear 
the  distinction  between  duty  and 
authority  or  power,  and,  further, 
that  the  duty  must  relate  to  the 
municipality's  public  or  govern- 
mental functions,  as  distinguished 
from  its  private  or  corporate  func- 
tons  or  duties,  the  rule  as  thus 
stated  is  one  which  has  always 
been  recognized  in  our  own  state, 
and  obtains  in  most,  if  not  in  all, 
the  other  states.  The  law  some- 
times imposes  duties  on  munici- 
palities which  are  legislative  or 
judicial  in  their  character,  and 
therefore  are  discretionary.  It  is 
only  with  respect  to  the  perfor- 
mance of  these  that  no  liability 
attached.  With  respect  to  those 
duties  which  are  absolute  and 
perfect  no  exemption  can  be 
claimed  for  negligence  in  their 
performance.  *  *  *  It  is  not 
pretended  that  in  the  present 
case  what  the  city  here  did  was 
in  discharge  of  a  positive  and  im- 
perative duty  imposed  on  it  by 
law."  Howard  v.  Philadelphia, 
250  Pa.  184,  95  Atl.  388. 

A  hospital  was  managed  by  the 
city  for  the  sole  purpose  of  pre- 
serving and  treating  persons 
afflicted  with  the  contagious  disease 
of  small  pox.  While  excavating 
for  the  water  and  sewer  systems, 
rocks   were    encountered   which   it 


was  necessary  to  remove  by  blast- 
ing. Certain  dynamite  caps  were 
left  on  the  ground  about  the  hos- 
pital. A  child  going  to  the  hos- 
pital with  a  parent  removed  there 
for  treatment  was  playing  about 
the  yard  and  one  of  the  dynamite 
caps  exploded.  Held,  there  was  no 
municipal  liability.  The  duty  of 
maintaining  the  hospital  was  gov- 
ernmental. ' '  The  plaintiff  cites  au- 
thorities in  which  it  is  said  that 
after  legislative  judgment  and 
discretion  have  been  exercised  and 
nothing  remains  but  ministerial  ex- 
ecution of  work  which  has  been 
laid  out,  a  city  may  be  liable  for 
negligence  in  the  conduct  of  such 
work.  The  statement  is  unobjec- 
tionable as  a  statement  of  prin- 
ciple, if  confined  in  its  application 
to  its  proper  sphere.  If  the  work 
be  undertaken  in  the  exercise  of 
purely  governmental  power,  per- 
formance of  the  work  will  also 
involve  the  exercise  of  govern- 
mental power.  In  a  certain  se^se 
maintenance  of  a  park,  or  a  jail, 
or  a  detention  hospital  may  involve 
the  discharge  of  ministerial  duties 
but  such  duties  are  none  the  less 
governmental  in  character. ' '  Frost 
V.  Topeka,  98  Kan.  636,  161  Pao. 
936. 

Patient  in  hospital  managed  by 
the  city  may  not  maintain  an  ac- 
tion for  injuries  due  to  scalding  by 
negligence  of  a  nurse,  as  conduct- 
ing hospital  is  governmental  func- 
tion. Bowder  v.  Henderson,  182 
Ky.  771,  207  S.  W.  479. 

Sewers.  The  maintenance  of  the 
sewerage  and  drainage  system  of 
a    city    in    a    good    working    and 
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from  tlie  streets,  public  places  and  private  premises,*^ 
provided,  however,  that  in  the  discharge  of  such  duty 
no  nuisance  is  created.*''  Private  injury  due  to  a  nuisance 
created  in  doing  such  work  may  result  in  municipal  lia- 
bility,*^ and  in  removing  garbage  and  in  cleaning  sewers 
liability  for  injuries  may  arise  due  to  the  creation  of 
dangerous  obstructions  in  public  ways,  which  would  con- 
stitute failure  to  exercise  ordinary  care  to  keep  the 


sanitary  condition  is  a  govem-t 
mental  function.  Augusta  v.  Cleve- 
land, 148  Ga.  734,  98  S.  E.  345, 
347,  98  S.  E.  7381,  citing  §2669, 
vol.  6,  ante. 

48  The  city  acts  in  a  govern- 
mental capacity  in  removing  gar- 
bage. Hence,  no  municipal  liabil- 
ity is  created  when  one  receives  an 
injury  from  the  striking  by  a  mu- 
nicipal garbage  wagon  of  a  lad- 
der on  wliich  the  injured  person 
was  working.  Behrmann  v.  St. 
Louis,  273  Mo.  578,  201  S.  W.  547. 

In  disposing  of  its  garbage  and 
in  letting  a  contract  therefor  a 
municipality  acts  in  its  govern- 
mental, and  not  in  its  private  or 
corporate  capacity.  '  "There  is 
only  one  purpose  for  our  munici- 
palities entering  so  largely  into  this 
work  as  they  do  today  and  that  is 
the  preservation  of  the  public 
health  and  in  every  enlightened 
land  this  aid  and  protection  always 
has  been  and  always  will  be  con- 
sidered a  primary  duty  which  de- 
volves upon  the  state  in  its  sover- 
eign power."  Montain  v.  Fargo, 
38  N.  D.  432,  166  N.  W.  416,  L. 
it.  A.  1918C,  600,  per  Bruce,  C.  J. 

^''The  gathering  up  off  the 
streets  and  the  premises  of  private 
persons  of  garbage,  filth  and  the 
like,    the    accumiilation    of    which 


would  menace  the  public  health,  is 
a  governmental  duty  and  when  the 
city  authorities  assume  to  dis- 
charge such  duty  the  corporation 
is  not  liable  for  the  ndgligence  of 
its  servants  iii  so  doing.  But  this 
statement  must  be  qualified  by  the 
previous  announcements  of  this 
court  in  Kolb  v.  Knoxville  (111 
Tenn.  311,  76  8.  W.  823)  and  Knox- 
ville V.  Klasing  (111  Tenn.  134, 
76  S.  W.  814)  to  the  effect  that 
although  in  the  discharge  of  a  gov- 
ernmental duty  it  must  not  commit 
a  nuisance."  Nashville  v.  Mason, 
137  Tenn.  169,  192  S.  W.  915,  L.  E. 
A.  1917C,  914. 

48 ' '  Although  municipal  authori- 
ties may  have  plenary  power  in  the 
matter  of  collection,  removal  and 
disposition  of  garbage,  yet  they 
cannot  lawfully  create,  in  connec- 
tion therewith,  a  nuisance  danger- 
ous to  health  or  life;  and  where 
such  a  nuisance  is  created  and  its 
effect  is  injurious  to  an  individual 
by  reason  of  its  proximity  to  his 
home  he  may  have  a  cause  of  action 
for  damages.  Bell  v.  Savannah, 
139  Ga.  298,  77  S.  E.  165.;'  Kea 
V.  Dublin,  145  Ga.  511,  89  S.  E. 
484;  Dulbin  v.  Kea,  20  Ga.  App. 
718,  93  S.  E.  229. 

■See  §  2641,  ante;  §  2641,  vol.  6, 
ante. 
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streets  and  sidewalks  in  a  reasonably  safe  condition  for 
public  travel,^ 

V.  PEOPEETY  OWNED  BY  MUNICIPALITY. 

§  2672.    In  general." 

§  2673.    Conducting  business  for  profit." 

§  2674.    Municipal  buildings.^^ 

Wbere  a  municipality  by  statutory  authority  erects  and 


49  Garbage  can  was  left  by  street 
department  on  a  sidewalk  for  three 
days,  and  plaintiff,  a  boy,  on  his 
way  home  from  a  grocery  store, 
in  a  drizzling  rain,  stumbled  over 
it  and  fell.  Point  that  city  was 
engaged  in  a  governmental  func- 
tion in  gathering  up  the  garbage 
placed  in  the  cans  was  denied. 
"In  failing  to  remove  this  garbage 
when  it  should  have  done  so  the 
city  was  not  exercising  any  gov- 
ernmental function.  It  was  simply 
guilty  of  negligence  as  much  so 
as  if  a  man  in  the  employ  of  the 
city  whose  duty  it  was  to  remove 
the  garbage  had  himself  put  an  ob- 
struction on  the  sidewalk  at  this 
place  and  let  it  remain  there  three 
days."  The  liability  as  stated  by 
the  court,  grew  out  of  the  failure 
to  exercise  ordinary  care  to  keep 
the  sidewalk  in  reasonably  safe 
condition  for  public  travel.  Louis- 
ville V.  Hans,  167  Ky.  160,  180  S. 
W.   65. 

City  employees,  paid  by  the  city 
and  not  by  the  health  board  who 
in  opening  the  sewer  to  clean  it 
left  the  iron  lid  on  a  sidewalk  so 
as  to  create  a  dangerous  obstruc- 
tion causing  injury.  The  city  was 
held  liable.  Augusta  v.  Cleveland 
(Ga.  App.),  98  S.  E.  738,  148  Ga. 
734,  98  S.  E.  345. 
8MeQ.-^7 


60  Injury  from  use  of  a  brick 
pump  house.  Shawnee  v.  Cheek, 
41  Okl.   227,  137  Pac.  724. 

A  municipality  is  held  to  be  not 
liable  for  injury  due  to  any  defect 
or  want  of  repair  of  public  prop- 
erty devoted  to  municipal  purposes, 
nor  is  it  liable  for  the  negligent 
management  of  such  property  by 
its  officers,  servants  or  agents.  This 
is  so  because  it  is  not  liable  to 
private  actions  for  omission  or 
neglect  to  perform  a  corporate  duty 
imposed  by  general  law  upon  all 
municipalities  alike,  from  the  per- 
formance of  which  it  derives  no 
compensation.  But  when  a  city  or 
town  does  not  devote  sue-h  building 
exclusively  to  municipal  uses,  but 
lets  it  or  part  of  it  for  its  own 
advantage  or  emolument  and  re- 
ceives rents  or  otherwise,  it  is 
liable  while  it  is  so  let  in  the  same 
manner  as  a  prvate  owner  would 
be.  Davis  v.  Eockport,  213  Mass. 
279,  100  N.  E.  612,  43  L.  E.  A. 
(N.  S.)  1139,  quoting  with  approval 
from  Worden  v.  New  Bedford,  131 
Mass.  23,  41  Am.  Eep.  185. 

61  Karpinski  v.  South  River  Bor- 
ough, 85  N.  J.  L.  208,  88  Atl. 
1073.  -^ 

62  Building  of  health  department, 
governmental;   no  liability.     Gold- 
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maintains  an  auditorium,  not  for  governmental  purposes, 
but  of  whicli  it  has  full  charge,  and  lets  it  out  or  refuses 
to  let  it  out  at  its  pleasure,  and  rents  it  for  various  classes 
of  entertainments  which  the  public  generally  attend,  or 
may  do  so,  if  persons  attending  an  entertainment  are  in- 
jured by  reason  of  the  giving  away  or  collapsing  of  an  ap- 
proach to  the  auditorium  which  is  partly  over  a  bay,  it  is 
held,  the  municipality  will  Ise  liable  in  damages  in  like 
manner  as  if  the  building  had  been  owned  by  an  individ- 
ual or  a  private  corporation.** 

§2675.    Same— schools." 

§  2676.    Public  maj-ket  places  and  buildings. 

Judicial  decisions  declare,  without  dissent,  that  a 
municipality  is  liable  for  injury  due  to  its  negligence  ia 
operating  a  market  house,**  or  a  city  or  municipal  market 


farb  V.  New  York,  178  N.  T.  S. 
541. 

Death  of  one  while  engaged  in 
repairing  an  air  cushion  in  an  ele- 
vator ,  shaft  in  a  building  ,  owned 
and  in  charge  of  city.  Want  of 
care  of  deceased  defeated  the  ac- 
tion. Wise  V.  Philadelphia,  239  Pa. 
392,  86  Atl.   862. 

In  building  and  maintaining  a 
court  house  a  municipality  acts 
in  a  governmental  rather  than  in  a 
private  capacity.  D'Orsi  v.  New 
York,  171  N.  Y.  S.  203,  104  Misc. 
Rep.  66. 

In  maintaining  its  municipal 
courts  the  city  acts  in  its  govern- 
mental capacity,  and  is  not  liable 
for  negligence  resulting  in  injury. 
Schlegel  v.  New  York,  152  N.  Y. 
S.  975,  90  Misc.  Eep.  285. 

Collapse  of  wall  of  engine  house 
in  course  of  construction;  dis- 
tinguishing between  negligence  and 
maintaining   a  nuisance.     Herman 


V.  Buffalo,  214  N.  Y.  316,  108  N.  E. 
451,  reversing  143  N.  Y.  S.  205, 
157  App.  Div.  819. 

B3.Chafor  v.  Long  Beach,  174  Cal. 
478,   163  Pac.  670,  672.    i 

64  Daniels  v.  Grand  Eapids  B  'd 
of  Education,  191  Mich.  339,  158 
N.  W.  23;  Titusville  Iron  Co.  v. 
New  York,  207  N.  Y.  203,  100  N. 
E.  806,  reversing  128  N.  Y.  S.  1147, 
144  App.  Div.  893;  Seel  v.  New 
York,  167  N.  Y.  S.  61,  175  App. 
Div.   659. 

66  Spalding  v.  Ziegler,  173  Mo. 
App.  698,  160  S.  W.  14. 

Negligently  maintaining  a  ladder 
near  the  entrance  to  the  market 
which  fell  on  plaintiff.  Spalding 
V.  Ziegler,  173  Mo.  App.  698,  160 
S.  W.  14. 

Market  woman  at  her  stand  in  a 
public  market  under  bridge  was 
struck  by  an  iron  plate  that  fell 
from  the  bridge  which  had  been 
dropped    by    an    employee    of    the 


§  2677]    Wharves  :  Piees  :  Municipal  Liability. 
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for  profit.^^    In  this  relation  the  mnnioipality  acts  in  its 
proprietary  capacity. 

§2677.    Wharves,  piers,  etc." 

Where  a  city  maintains  a  wharf  and  charges  wharfage 
for  the  use  thereof,  negligence  relating 'thereto,  resulting 
in  injury,  may  create  municipal  liability.''* 

tide.  The  floats  were  some 
eighteen  inches  apart.  At  night' 
time  plaintiff,  an  opertaor  of  a 
launch  for  hire,  in  passing  over 
the  floating  wharf  fell  between  the 
floats.  Questions  of  '  municipal 
negligence  and  contributory  negli- 
gence, were  held  to  be  of  fact. 
Harris  v.  Bremerton,  85  Wash.  64, 
147  Pao.  638. 

Action  for  injury  due  to  fall  on 
floor  of  a  municipal  dock  build- 
ing owned  by  the  city.  "In  its 
care  of  the  building  the  city  did 
not  owe  to  the  public  that  high 
degree  of  care  imposed  upouv  car- 
riers of  passengers.  Its  duty  in 
this  respect  was  performed  if  it 
exercised  reasonable  and  ordinary 
care  and  diligence  in  keeping  the 
building  in  repair,  the  same  de- 
gree of  care  that  is  imposed  upon 
a  city  with  reference  to  its  streets 
and  other  public  places  open  to 
the  use  of  the  public.  *  *  * 
Rules  governing  the  imperative 
duties  of  cities  with  regard  to 
keeping  its  streets  and  buildings 
in  repair  must  be  reasonable  and 
practicable  rules,  else  the  burden 
of  supporting  the  government 
therein  will  necessitate  an  aban- 
donment of  all  government." 
Belles  V.  Tacoma,  79  Wash.  200, 
140  Pac.  324. 

68  Savannah  v.  Harmon,  20  Ga. 
App.  395,  93  B.  E.  41. 

Liability    of    board    of    commis- 


bridge  department  working  on  the 
bridge.  City  failed  to  rebut  the 
presumption  of  negligence  from  the 
happening  of  the  accident,  and  a 
judgment  dismissing  the  complaint 
was  reversed.  Fisher  v.  New  York, 
157  N.  Y.  S.  287,  93  Misc.  Eep. 
481. 

66  ' '  The  rule  with  respect  to  pub- 
lie  building,  where  operated  for 
profit,  and  in  the  exercise  of  which 
operation  the  city  is  performing 
a  ministerial  duty,  is  that  the  duty 
devolves  upon  the  city  to  use  the 
same  care  that  is  required  of  a 
prior  owner  with  respect  to  invitees 
upon  the  premises,  which  duty  is 
to  use  due  and  reasonable  care  to 
see  that  the  premises  are  safe  for 
the  purposes  of  the  visit  of  those 
invited  thereon."  Norfolk  v.  An- 
thony, 117  Va.  777,  86  S.  B.  68.' 

67  No  municipal  liability  arises 
for  injury  due  to  the  negligence 
of  the  owner  of  a  private  wharf 
because  of  the  fact  that  an  ordi- 
nance created  a  water  front  com- 
mittee and  gave  such  committee 
general  supervision  of  all  wharves 
within  the  corporate  limits.  Eusk 
V.  Montgomery,  80  Or.  93,  156  Pac. 
435. 

City  maintained  a  floating  pub- 
lie  wharf  used  for  the  landing  of 
launches  and  other  small  water 
craft  consisting  of  two  floats,  held 
in  place  by  piles,  so  as  to  permit 
their   rising  and  falling  with  the 
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§2678.    Parks. 

The  late  cases,  as  tlie  earlier  ones,  present  conflict  as 
to  the  question  whether  the  municipal  corporation  in  the 
maintenance  of  parks  as  places  of  recreation  and  resorts 
for  the  people  is  discharging  a  public  or  governmental 
duty  or  a  duty  purely  proprietary  and  ministerial.  In 
Tennessee  such  duty  is  public, ""basfed  upon  the  obligation 
of  the  municipality  as  a  branch  of  the  state  government, 
to  guard  and  preserve  and  maintain  the  public  health. ' '  ^® 
It  is  so  in  Wisconsin,®"  and  California.®^  And  in  Wash- 
ington the  doctrine  obtains  that  the  operation  or  improve- 
ment of  a  park,  not  for  profit,  is  the  exercise  of  a  govern- 
mental function.®^  A  like  doctrine,  it  seems,  prevails  in 
Kansas.®*    In  Georgia  the  maintenance  of  a  park  by  a 


sioners  of  the  port  of  New  Or- 
leans denied.  Lamport  &  Holt  v. 
New  Orleans  Board,  etc.,  137  La. 
784,  69  So.  174. 

Municipal  liability  denied  in  a 
given  case  for  the  capsizing  of  a 
barge  in  harbor.  The  Imp,  225 
Ted.  668. 

59  Nashville  v.  Burns,  131  T'enn. 
281,  174  S.  W.  1111. 

soNemet  v.  Kenosha,  169  Wis. 
379,  172  N.  W.  711;  Bernstein  v. 
Milwaukee,  158  Wis.  576,  149  N. 
W.  382,  L.  R.  A.   1915C,  435. 

61  Governmental  function  (dicta) 
Kellar  v.  Los  .Angeles,  179  Cal. 
605,  178  Pac.  505,  507,  approving 
Harper  v.  Topeka,  92  Kan.  11,  139 
Pac.  1018,  51  L.  E.  A.  (N.  S.) 
1032. 

62  A  city  erected  a  dam  within 
a  public  park  which  it  owned  and 
controlled  across  a  stream  of  run- 
ning water.  The  dam  was  so  neg- 
ligently constructed  that  it  ob- 
structed the  stream  to  the  dam- 
age of  private  property.  "This 
court  has  held  that  the  liability  of 
a   city   for   acts   such   as   the   one 


here  complained  of  depends  upon 
whether  the  negligence  was  in  re- 
spect to  governmental  or  proprie- 
tary functions.  We  are  committed 
to  the  doctrine  that  in  respect  to 
governmental  functions  cities  are 
not  liable  for  those  negligent  acts. 
*  *  *  We  are  committed  by 
the  decisions  of  this  court  to  the 
doctrine  that  the  operation  or  im- 
provement of  a  park  not  for 
profit  is  the  exercise  of  a  govern- 
mental function."  Nelson  v. 
Spokane,  104  Wash.  219,  176  Pac. 
149. 

63  Harper  v.  Topeka,  92  Kan.  11, 
139  Pac.  1018,  L.  E.  A.  (N.  S.) 
1032. 

The  city  maintained  a  public 
park  in  which  were  located  a  num-' 
ber  of  buildings  where  wild  ani- 
mals were  kept.  A  child  visiting 
the  park  with  its  parents  ap- 
proached a  cage  containing  coyotes 
and  put  her  hand  and  arm  in  the 
wires  of  the  cage  which  one  of 
the  coyotes  seized  and  scratched, 
etc.,  held  there  was  no  municipal 
liability  since  the  maintenance  of 
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municipality  is  held  to  be  a  governmental  function,  al- 
though a  purely  incidental  profit  might  result  from  its 
management,  but  if  the  park  is  maintained  primarily  as  a 
source  of  revenue  the  duty  of  the  municipality  to  main- 
tain it  in  a  safe  condition  is  viewed  as  ministerial  and 
municipal  liability  may  arise  in  case  of  injury  from  the 
negligent  performance  of  such  duty.^*  In  Nebraska,  it 
appears,  the  maintenance  of  parks  by  cities  and  towns  is 
a  governmental  function,  irrespective  of  the  fact  that  a 
small  revenue  may  arise  from  the  diversions  therein  pro- 
vided.** In  Massachusetts  liability  may  be  imposed  only 
by  statute.®® 

On  the  other  hand,  in  many  states  the  management  of 
a  public  park,  owned  by  and  in  the  exclusive  control  of 
the  municipality,  is  regarded  aS  a  corporate  duty,  and 
negligence  resulting  in  private  injuries  growing  out  of 
the  management  thereof  may  be  a  ground  of  liability.®' 


zoological  garden  in  the  park  was 
a  governmental  fiinctiou.  Hibbard 
V.  Wichita,  98  Kan.  498,  159  Pac. 
399,  L.  R.  A.  1917A,  399. 

64  Cornelisen  v.  Atlanta,  146  Ga. 
416,  91  S.  E.  415;  19  G-a.  App.  436, 
91  S.  B.  510. 

66  A  city  maintained  a  bathing 
beach  in  park.  One  bathing  and 
in  diving  struck  the  bottom  where 
the  water  was  shallow  and  broke 
his  neck.  Creating  a  dangerous 
place  was  the  negligence  charged. 
A  city  in  maintaining  a  park  per- 
forms a  governmental  duty. 
"Health,  comfort,  recreating,  sani- 
tary conditions  and  better  environ- 
ments, resulting  in  order,  happiness 
and  increased  usefulness  from  a 
public  standpoint  are  governmen- 
tal aims  in  the  maintenance  of  a 
public  park  or  a  municipal  beach." 
Fact  a  small  revenue  is  derived 
from  the  rental  of  city  buildings 
used  in  connection  with  the  public 


park  or  municipal  beach  is  of  no 
consequence.  Caughlan  v.  Omaha 
(Neb.),  174  N.  W.  220;  Kellar  v. 
Los  Angeles,  179  Cal.  605,  178  Pao. 
505. 

66  Park  commissioners,  held  not 
liable  for  defects  in  park  boule- 
vard causing  injury  in  absence  of 
a  statute  imposing  it.  Gero  v. 
Metropolitan  Park  Comrs.,  232 
Mass.  389,  122  N.  E.  415. 

67  Exercise  of  proprietary  func- 
tion. Capp  V.  St.  Louis,  251  Mo. 
345,  158  S.  W.  616,  46  L.  E.  A. 
(N.  S.)   731,  Ann.  Gas.  1915C,  245. 

Proprietary  in  managing  park. 
In  maintaining  order,  etc.,  in  park 
duty  is  governmental.  Celebrating 
4th  of  July  in  a  public  park,  in- 
cluding a  sham  battle,  held  not  a 
nuisance.  Healy  v.  Kansas  City, 
277  Mo.  619,  211  S.  W.  59,  61. 

Where  a  park  is  the  property  of 
the  city  and  in  the  exclusive  con- 
trol   of    parli    commissioners    ap-' 
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The  liability,  it  has  been  stated,  may  be  based  on  the 


pointed  by  its  authority,  the  com- 
missioners are  municipal  officers, 
and  their  failure  to  exercise  rea- 
sonable care  in  maintaining  devices 
therein  as  a  merry-go-round  in  a  rea- 
sonably safe  condition,  may  create 
municipal  liability,  for  injuries. 
Canon  City  v.  Cox,  55  Colo.  264, 
133  Pac.  1040,  1042,  approving 
Denver  v.  Spencer,  34  Colo.  270, 
82  Pac.  590,  2  L.  E.  A.  (N.  S.) 
147,  114  Am.  St.  Eep.  158. 

City  may  be  liable  for  injury 
due  to  its  negligence  in  keeping 
Shetland  ponies  for  children  to 
ride,  etc.  Longwell  v.  Kansas  City, 
199  Mo.  App.  480,  203  S.  "W.  657. 

City  must  keep  parks  safe  for 
immature,  unprotected  and  indis- 
creet children.  Here,  unguarded 
pool  of  water  in  which  a  boy  was 
drowned.  Capp  v.  St.  Louis,  251 
Mo.  345,  158  S.  W.  616,  46  L.  E. 
A.   (N.  S.)  731. 

Boy  playing  game  in  park, 
which  was  forbidden,  fell  from 
retaining  wall  and  was  injured. 
Held,  playing  game  was  no  defense, 
and  whether  city  was  negligent 
was  jury  question.  Barnett  v. 
Kansas  City  (Mo.  App.),  214  S.  W. 
240. 

In  providing  a  pavilion  fur- 
nished with  a  rest  room  and  ladies 
toilet  room  in  its  public  park,  a 
municipality  does  not  act  in  its 
governmental  oapaeity.  Kuenzel 
V.  St.  Louis  (Mo.  1919),  212  S.  W. 
876. 

No  municipal  liability  for  drown- 
ing of  child  in  swimming  pool, 
(where  there  is  no  evidence  as  to 
how  it  occurred)  in  park.  Heino 
V.  Grand  Eapids,  202  Mich.  363, 
168  N.  "W.  512. 


Artificial  pond  used  to  operate 
a  hydraulic  ram  to  flush  water  for 
toilets  for  the  convenience  of  the 
employees  engaged  in  the  park  de- 
partment, upon  which  was  a  raft 
from  which  a  boy  fell  and  was 
drowned.  In  sustaining  a  demur- 
rer to  a  petition  for  damages  for 
the  boy's  death,  the  court  said: 
"It  is  a  part  of  a  boy's  nature 
in  these  venturesome  sports,  and  a 
city  can.be  no  more  held  for  neg- 
ligence in  maintaining  this  arti- 
ficial pond,  unfenced  and  unguarded 
with  the  raft  thereon,  than  it 
could  for  leaving  the  river  front 
exposed.  The  possibility  of  a  child 
being  drowned  in  this  pond  was 
as  patent  to  the  parents  as  to  the 
city.  The  path  of  the  child  is 
always  beset  with  danger,  and  this 
pond  is  one  of  those  dangers 
to  which  childhood  has  ever  been 
exposed.  From  the  facts  stated 
in  the  petition  it  does  not  appear 
that  the  pond  and  raft  constituted 
an  attractive  nuisance."  Eobbins 
V.  Omaha,  100  Neb.  439,  160  N.  W. 
749. 

Permitting  to  be  maintained  a 
base  ball  ground  upon  a  public 
park,  and  allowing  the  game  to 
be  played  virithout  suitable  screens, 
guards,  etc.,  whereby  one  watch- 
ing a  game  was  struck  by  a  foul 
ball  and  injured,  creates  no  mu- 
nicipal liability.  The  game  was 
not  for  profit,  the  games  were 
merely  amateur  affairs,  and  the 
village  officers  merely  acquiesced  in 
the  common  custom  of  the  commu- 
nity to  make  a  playground  of  the 
park.  Braun  v.  Hudson  Falls,  155 
N.  Y.  S.  796,  169  App.  Div.  874. 

Negligence   in  placing  structure 
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theory  that  where  a  power  is  given  and  a  duty  imposed, 
a  corresponding  liability  arises  for  the  proper  exercise 
thereof,  and  sometimes  an  analogy  between  parks  and 
streets  in  this  respect  is  drawn.®*  Liability  for  injuries 
on  park  roads  and  ways  may  sometimes  rest  on  the  same 
ground  as  the  liability  for  defective  streets  or  sidewalks,** 


for  basket  ball  in  corner  of  pub- 
lic playground.  Gorbman  v.  New 
York,  164  N.  Y.  S.  59. 

68  A  municipality  held  liable 
to  an  employee  of  a  park  board 
for  injury  due  to  disebarge  of  a 
cannon  wben  such  employee  under- 
took to  withdraw  the  charge  by 
direction  of  his  superior  the  park 
superintendent,  etc.  The  park 
board  was  created  by  the  council 
by  authority  of  statute  and  was 
under  full  control  of  city.  "Al- 
though no  case  has  been  decided 
in  this  state  which  determines  the 
liability  of  a  city  for  neglect  in 
the  management  of  a  park,  the 
same  reason  which  affirms  a  city's 
liability  in  respect  to  its  streets 
are  present  in  the  consideration  of 
such  city's  liability  in  respect  to 
the  management  of  a  park.  *  *  * 
The  liability  of  a  city  in  this 
state  for  the  proper  maintenance 
of  a  park  may  thus  be  consistently 
placed  upon  the  theory  that  where 
a  power  is  given  and  a  duty  im- 
posed a  corresponding  liability 
arises  for  the  proper  exercise 
thereof,  and  an  analogy  can  be 
drawn  between  parks  and  streets 
in  this  regard."  Kokomo  v.  Loy, 
185  Ind.  18,  112  N.  E.  994,  997,  fol- 
lowed in  Sarber  v.  Indianapolis 
(Ind.  App.  1920),  126  N.  B.  330. 

69  Obstruction  on  park  road 
caused  by  fallen  trees,  held  lia- 
bility a  jury  question.    Eockett  v. 


Philadelphia,  256  Pa.  347,  100  Atl. 
826. 

Injury  due  to  defective  stairs 
in  park.  "Public  squares  and 
commons,"  in  a  statute  charging 
cities  with  the  care  of,  and  which 
were  to  be  kept  open  and  in  re- 
pair and  free  from  nuisance,  held 
to  include  "parks."  Woodward 
V.  Des  Moines,  182  la.  1102,  165 
N.  W.  313. 

Municipality  held  liable  for  in- 
jury due'  to  a  defective  sidewalk 
in  a  public  park,  where  it  had  the 
power  and  was  subject  to  the  duty 
to  keep  all  highways  within  the 
municipal  area  in  a  reasonably  safe 
condition,  etc.  "The  general  rule 
in  Pennsylvania  is,  that ,  a  munic- 
ipal corporation  having  the  power 
and  subject  to  the  duty  to  main- 
tain the  highways  within  it,  is 
chargeable  with  the  consequences 
of  the  presence  of  an  actual  and 
unlawful  obstruction  or  negligent 
defect  in  that  portion  of  a  |high- 
way  within  its  limits  which  the 
general  public  is  invited  to  travel, 
at  least  as  soon  as  it  can  be  said 
to  have  knowledge  of  the  obstruc- 
tion or  defect.  *  *  *  The  fact 
that  a  highway  in  a  municipality 
is  within  or  passes  through  an  un- 
inclosed  park  does  not  change  the 
rule."  Ankenbrand  v.  Philadel- 
phia, 52  Pa.  Super.  Ct.  581,  584, 
following  Weber  v.  Harrisburg, 
216  Pa.  117,  64  Atl.  905. 
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§  2680.    Public  ownership  of  water  or  light  plant. 

In  the  operation  of  a  public  utility  for  profit  the  munic- 
ipal corporation  does  not  act  in  its  governmental  capac- 


Injury  due  to  fall  on  a  defec- 
tive park  pathway  not  constructed 
by  the  city  for  the  use  of  the 
public,  but  a  pathway  worn  in  the 
grass  by  certain  railway  employees, 
creates  no  municipal  liability. 
Sowers  v.  Philadelphia,  63  Pa. 
Super.  Ct.  227,  distinguishing 
Weber  v.  Harrisburg,  216  Pa.  117, 
64  Atl.  905,  and  Ankenbrand  v. 
Philadelphia,  52  Pa.  Super.  Ot. 
581. 

A  city  is  not  required  by  law 
to  keep  every  part  of  a  public 
park  safe  for  public  travel.  ' '  Cer- 
tain parts  of  a  public  park  should 
be  kept  in  a  safe  condition  for 
public  travel,  but  there  often  are 
in  such  parks,  ponds,  lakes,  knolls, 
ravines  and  forests  not  intended 
and  not  understood  by  the  public 
to  be  intended  for  public  travel; 
and  machinery  and  appliances  with 
which  a  park  is  kept  in  order  may 
very  reasonably  be  stored  in  some 
part  thereof."  Holt  v.  Moline,  196 
111.  App.  235,  237. 

Walks  and  foot  paths  existed 
through  a  public  park  which  were 
in  constant  use  as  thoroughfares 
by  people  passing  from  one  part 
of  the  city  to  another.  Employees 
of  the  park  collected  rubbish  and 
burned  it  in  a  pile,  and  a  pile  of 
such  rubbish  burning  was  left  at 
the  section  of  Walks  in  the  park, 
and  a  child  walking  with  its 
mother  stumbled  and  fell  into  this 
pile  of  ashes  and  burned  its  hands 
suffering  injury,  etc.  After  consid- 
ering the  exception  to  the  rule  as 
to   non-liability   of   a   municipality 


in  acting  in  its  governmental  ca- 
pacity, as  applied  to  streets  and 
public  ways,  the  court  said:  "The 
exception,  whether  logical  or 
otherwise,  is  now  too  firmly  estab- 
lished to  be  questioned,  and  our 
present  concern  is  to  determine 
whether  the  case  at  bar  is  con- 
trolled by  the  exception  or  by  the 
general  rule.  On  examining  the 
grounds  upon  which  the  liability 
is  imposed  for  defects  in  streets, 
we  find  that  the  same  grounds 
exist  for  imposing  liability  for 
defects  in  the  walks  and  pathways 
in  question.  These  walks  and 
pathways  were  used  not  merely 
for  purposes  of  pleasure  and  recre- 
ation, but  as  thoroughfares  for 
passing  from  one  part  of  the  city 
to  another.  They  differ  from  other 
walks  provided  by  the  city  for  the 
use  of  pedestrians  only  in  the  fact 
that  they  were  within  the  limits 
of  a  park.  We  find  no  substantial 
distinction  between  such  walks 
and  those  located  along  the  pub- 
lic streets.  When  we  turn  to  the 
decided  cases  we  find  a  diversity 
of  opinion.  The  New  England 
states,  as  well  as  some  others, 
do  not  recognize  the  exception  to 
the  general  rule  which  we  have 
been  considering,  and  hold  that  a 
city  is  not  liable  for  defects  in 
its  streets  unless  such  liability  is 
expressly  imposed  by  statute,  and, 
also  hold  that  it  is  not  liable  for 
defects  in  the  paths  and  ways  trav- 
ersing its  parks.  Most  of  tSie 
cases  cited  by  defendant  are  from 
states  where  such  is  the  rule,  and 
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ity,  but  is  subject  to  the  same  rules  and  duties  as  govern 
and  devolve  upon  a  private  corporation,  co-partnersMp 
or  an  individual  engaged  in  such  business.'''' 


lack  cogency  in  states  which  have 
adopted  that  a  city  is  liable  for 
negligence  in  respect  to  its  streets, 
but  is  not  liable  for  negligence  in 
respect  to  its  parks.  »  *  * 
Other  courts  hold  that  it  is  also 
liable  for  negligence  in  respect  to 
its  parks.  *  *  *  "We  find  no 
sufficient  ground  for  making  a  dis- 
tinction between  the  walks  and 
pathways  in  question  and  the  or- 
dinary sidewalks  provided  by  the 
city  for  the  use  of  pedestrians, 
and  hold  that  the  city  is  liable 
for  dangerous  conditions  therein 
caused  Jjy  its  own  employees." 
Aekeret  v.  Minneapolis,  129  Minn. 
190,  151  N.  "W.  976,  978. 

70  Asher  v.  Independence,  177 
Mo.  App.  1,  7,  163  S.  W.  574. 

Waterworks — Kentucky.  Plut- 
mus  v.  Newport,  175  Ky.  817,  194 
S.  W.  1039  (quoting  with  approval 
part  of  section  2680,  vol.  6,  ante). 

Massachusetts.  Murray  v.  Bos- 
ton, 219  Mass.  501,  107  N.  E.  416. 

Nebraska.  Henry  v.  Lincoln,  93 
Neb.  331,  140  N.  W.  664. 

Oregon.  Coleman  v.  LaGrande, 
73  Or.  521,  144  Pac.  468. 

Washington.  Bjork  v.  Tacoma, 
76  "Wash.  225,  135  Pac.  1005; 
Seattle  &  Puget  Sound  Packing  Co. 
V.  Seattle,  72  Wash.  359,  130  Pac. 
493. 

Iiight  cases — Georgia.  Dublin  v. 
Ogburn,  142  Ga.  840,  83  S.  B.  939; 
Lord  V.  Atlanta,  17  Ga.  App.  113, 
86  S.  E.  388. 

Louisiana.  Ellas  v.  New  Iberia, 
137  La.  691,  69  So.  141. 

Minnesota.    Brantman  v.  Canby, 


119  Minn.  396,  138  N.  W.  671. 

Missouri.  Thompson  v.  Slater, 
197  Mo.  App.  247,  193  S.  W.  971; 
Williams  v.  Fulton,  177  Mo.  App. 
177;  Wilhite  v.  HuntsviUe,  167 
Mo.  App.  155.  ' 

New  Jersey.  Karpinski  v.  South 
River  Borough,  85  N.  J.  L.  208,  88 
Atl.   1073. 

N.  Carolina.  Monds  v.  Dunn, 
163  N.  C.  108,  79  S.  E.  303;  Smith 
V.  Lexington  Board  of  Comrs.,  176 
N.  C.  466,  97  S.  B.  378. 

Oklahoma.  Oklahoma  City  v. 
Hoke  (Okl.),  182  Pac.  692,  695,  cit- 
ing §  1801,  vol.  4,  ante  and  §  2625, 
vol.  6,  ante. 

Texas.  Greenville  v.  Branch 
(Tex.  Civ.  App.),  152  S.  W.  478, 
486. 

Wisconsin.  Nemet  v.  Kenosha 
(Wis.  1919),  172  N.  W.  711. . 

"When  a  municipal  corporation 
undertakes  commercial  enterprises 
it  should  do  so  under  the  same  re- 
sponsibilities that  attach  to  any 
private  corporation  engaged  in  the 
same  line."  Powers  v.  Mechanics- 
ville,  148  N.  T.  S.  452,  455,  163 
App.  Div.  138. 

"In  the  construction  and  opera- 
tion of  electric  and  water  works 
for  profit  the  city  occupies  the 
same  situation  as  a  private  corpo- 
ration organized  to  buy  or  sell 
and  get  gain,  and  in  the  same  man- 
ner as  an  individual  it  is  liable 
both  at  law  and  in  equity  for  its 
trespasses  upon  and  violation  of 
individual  rights."  Stephens  v. 
Eugene,  90  Or.  167,  175  Pac.  855. 
"When   a   municipality   engages 
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Water.  It  has  been  repeatedly  held  in  the  application 
of  the  well-settled  distinction  between  public  and  private 
functions,  that  "the  establishment  and  maintenance  of  a 
system  of  water  supply  in  part  for  the  use  of  inhabitants 
who  pay  for  the  necessity  thus  supplied  is  a  commercial 
venture,  and  that  for  negligence  in  connection  therewith 
the  city  or  town  is  liable  as  a  private  corporation  would  be 
in  performing  a  similar  service."  ''^  Thus  a  waterworks 
system  owned  and  operated  by  a  municipality  renders 
the  city  liable  for  negligent  management  thereof  result- 
ing in  injury,  and  this  is  true,  it  has  been  held,  where 
damage  resulted  from  the  bursting  of  a  water  main  due 
to  negligence  of  the  city's  servants,  notwithstanding  such 


in  the  business  of  furnishing  elec- 
'  trieity,  lights,  water,  etc.,  to  the 
public,  it  is  not  then  discharging 
or  exercising  governmental  func- 
tions or  powers,  but  is,  quoad  hoe, 
exercising  proprietary  or  business 
powers,  and  as  to  such  business 
it  is  governed  by  the  same  rules 
of  law  which  are  applicable  to 
ordinary  business  corporations  en- 
gaged in  like  businesses."  Athens 
V.  Miller,  190  Ala.  82,  66  So.  702, 
705. 

71  Pearl  v.  Eevere,  219  Mass. 
604,  107  N.  E.  417,  per  Rugg,  C.  J. 

"A  system  of  waterworks  oper- 
ated for  profit  by  a  city  belongs 
to  the  municipality  in  its  private 
rather  than  in  its  public  or  gov- 
ernmental cha,racter  and  the  city 
is  liable  as  a  private  proprietor 
would  be  for  the  negligent  con- 
^ruction  or  maintenance  thereof." 
Pacific  Paper  Co.  v.  Portland,  68 
Or.  120,  135  Pac.  871. 

"When  a  municipal  corporation 
undertakes  to  construct  and  oper- 
ate a  filtration  plant  for  the  pur- 
pose of  supplying  water  to  its  in- 
habitants, it  is  exercising  a  busi- 


ness as  distinguished  from  a 
governmental  function,  and  the 
maxim  respondeat  superior  applies 
to  the  cast  of  its  officers  and  agents 
in  exercising  such  function." 
Armstrong  &  Latta  v.  Philadelphia, 
249  Pa.  39,  94  Atl.  455,  457. 

Rule  applies  to  a  territorial  sub- 
division supplying  water  declared 
by  statute  as  a  public  municipal 
corporation.  Woodward  v.  Liver- 
more  Falls  Water  Dist.,  116  Me. 
86,  100  Atl.  317,  L.  B.  A.,  1917D, 
678. 

Eight  of  city  to  take  water  from 
land  owned  by  it  by  means  of  wells, 
considered  as  an  interference  with 
the  rights  of  adjoining  landowners. 
Sehenk  v.  Ann  Arbor,  196  Mich. 
75,  163  N.  W.  109. 

If  a  city  in  obtaining  water  by 
its  power  plant  from  a  river  in- 
jures the  land  of  a  riparian  owner 
it  is  liable  as  a  private  corpora- 
tion or  individual.  Stephens  v. 
Eugene,  90  Or.  167,  175,  Pac.  855. 

Liability  for  insufficient  water 
supply.  Section  1801,  ante;  §  1801, 
vol.  4  ante. 
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main  was  used  for  fire  protection,  where  it  appeared  the 
fire  department  had  ho  control  over  the  waterworks  sys- 
tem. Nor  does  it  change  the  liability  in  the  least  although 
a  portion  of  the  water  is  used  in  part  for  public  pur- 
poses." In  a  New  York  case  it  was  held  that  there  is  no 
municipal  liability  for  damage  by  reason  of  the  bursting 
of  a  main  pipe  of  the  water  supply  system.  The  liability, 
in  such  cases  is  clearly  stated  thus :  "In  all  sewer  or  water 
main  cases  cited  by  the  plaintiff  in  which  the  city  was 
held  liable  there  was  either  evidence  of  actual  negligence 
in  the  construction  or  operation  of  the  water  main  or 
sewer,  or  notice  to  the  city  authorities  of  the  break  or 
overflow,  accompanied  by  neglect  on  their  part  to  repair 
promptly,  or  actual  notice  by  reason  of  like  prior  occur- 
rences that  the  sewer  or  pipe  were  defectively  constracted 
or  maintained.  *  *  *  ^  municipality  is  not  an  in- 
surer of  its  water  or  sewer  system  any  more  than  of  its 
streets.  It  is  required  only  to  use  reasonable  care  in 
establishing  and  maintaining  such  a  system."  ■" 

Light.  "Cities  undertaking  to  run  the  lighting  busi- 
ness must  assume  the  same  responsibilities  as  private 
persons  and  private  corporations  running  like  plants. 
Public  agents  may  not  be  as  careful  as  those  selected  by 
private  persons  and  responsible  to  private  persons;  but 

72  Blake-MaPall  Co.  v.  Portland,  standpipe   to   avoid   injury  to   the 

68  Or.  126,  135  Pac.  873.  contiguous     estate     of    plaintiff." 

Action    for    injury    to    property  Kelly  v.  Winthrop,  219  Mass.  471, 

due    to    overflow    of    a    standpipe,  107  N.  E.  414,  per  Braley,  J. 

where  it  was  said:     "The  stand-  Liable    for    leaky    hydrant    for 

pipe   even  if   used   in   a   dual   ca-  damages  due  to  water  running  into 

pactiy   formed   part   of   the  water  building.    De  Mayo  v.  Kansas  City 

system   and  the  water  on  storage  (Mo.    1919),    210    S.   W.    380,    fol- 

was  the  property  of  the  defendant  lowing  Stifel   v.  St.  Louis    (Mo.), 

(municipality),  subject  to  its  sole  181  S.  W.  577. 

management  and  control.     It  hav-  73  Simon   v.   New  Tort,   143   N. 

ing  voluntarily  undertaken  for  its  T.  S.  1097,  82  Mise.  Bep.  454. 

own    corporate   benefit   a   eommer-  Statute    exempting   from    liabil- 

cial  enterprise,  the  defendant  was  ity    in    operation    of    waterworks, 

required  to  use  reasonable  care  in  Stroup    v.    Kirksville    (Mo.    App. 

the    nlaintenanee    and   use    of   the  1919),  215  S.  W.  903. 
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this  does  not  change  the  rule  of  law."''^*  Accordingly  a 
municipality  was  held  liable  for  the  negligent  construc- 
tion and  maintenance  of  a  heavily  charged  electric  wire, 
which  on  account  of  such  negligence,  came  into  contact 
with  a  guy  wire  attached  to  one  of  the  poles  of  a  telephone 
company,  and  charged  the  guy  wire  with  a  deadly  current 
of  electricity  which  was  communicated  to  the  body  of 
deceased  producing  his  death,  while  he  was  attempting  to 
ascend  the  telephone  pole  in  discharge  of  his  duties  as  a 
lineman  in  the  employ  of  the  telephone  company.'®  In 
^another  case  a  municipality  was  held  liable  for  maintain- 
ing an  electric  wire  so  negligently  that  it  fell  on  a  pedes- 
trian in  the  street  and  injured  him,  although'  the  electric 
lighting  plant  was  maintained  by  the  city  iu  its  public 
municipal  capacity,  since  the  injury  was  due  to  the  munic- 
ipality's  omission  of  duty  in  keeping  its  public  streets 
and  sidewalks  free  from  obstruction  and  the  deadly  wires 
of  its  light  plant. '^ 

§  2682.    Same — Pliability  where  inadequate  supply  of  wa- 
ter to  extinguish  fire." 

There  is  no  municipal  liability  for  injuries  growing 
out  of  negligence  in  failure  to  supply  water  for  the  ex- 
tinguishment of  fires.''* 

74Eiley    v.     Independence,     258  (Okl.),  168  Pae.  205,  107,  approv- 

Mo.  671,  167  S.  W.  1022,  1025,  Ann.  ing  JEiley  v.  Independence,  258  Mo. 

Gas.  1915D,  748.  671,    167    S.    W.    1122,    Ann.    Gas. 

"The  city  in  furnishing  eleetrie-  1915D,  748. 

ity   to   its   patrons  was   acting   in  76  Saulman     v.     Nashville,     131 

its  proprietary   capacity,   and  was  Tenn.  427,  433,  175  S.  W.  532,  534, 

liable  for   damages   caused  by  its  L.  E.  A.  1915E,  316,  quoting  with 

negligence.     *     *     *     The  duty  of  approval    part    of    §  2630,    vol.    6, 

the  city  is  to  exercise  the  highest  ante. 

care    to   avoid   injury   to   its    cus-  '6  Goetzke    v.    Ghieago,    174    111. 

tomers. "     Hinze  v.  Tola,  92  Kan.  App.  446,  449,  following  Palestine 

779,  142  Pae.  947.  v.    Siler,    225    HI.    630,    80    N".    E. 

"In  operating  this  electric  plant,  345  (set  out  in  §  2775,  vol.  6,  ante), 

defendant  (city)  assumed  the  same  77  No    liability    for    inadequate 

responsibility  to  its  employees  in-  supply   of  water.      Concordia  Fire 

jured    therein    as    private    persons  Ins.  Co.  v.  Simmons  Go.,  167  Wis. 

and   private    corporations    running  541,  168  N.  W.  199. 

similar  plants."     Durant  v.  Allen  78 Wallace  v.  Baltimore,  123  Md. 
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§  2683.    Same — injuries  in  connection  with  hydrants. 

For  injury  due  to  a  hydrant  placed  in  the  street  which 
made  the  use  of  the  street  dangerous  which  was  not 
guarded  by  barriers  or  lights,  a  municipality  was  held 
liable  to  one  injured  who  collided  therewith.''*  And  dam- 
age to  property  due  to  leakage  of  water  from  a  defective 
waterplug  which  constitutes  a  part  of  its  pipe  distribut- 
ing system,  from  which  water  could  be  taken  for  water- 
ing streets  and  for  fire  protection,  may  render  the  munic- 
ipality liable  therefor.  Thus  in  such  case  where  the  city 
failed  to  exercise  ordinary  care,  which  if  it  had,  the  defect 
would  have  been  discovered  and  it  could  have  been  rem- 
edied, it  will  be  liable.  The  city  was  not  acting  in  a  gov- 
ernmental capacity  in  respect  to  the  installation  and 
maintenance  of  the  water  plug.'" 

§  2685.    Ownership  of  railroads. 

One  killed  by  a  policeman  assigned  to  duty  under  a 
public  commission  of  the  city  who  was  acting  at  the  time 
as  a  special  officer  on  a  public  belt  railroad,  it  was  held, 
created  no  municipal  liability,  since  the  operation  of  the 
road  was  regarded  as  a  governmental  function.*^ 

§  2687.    Bathing  beaches. 

As  the  maintenance  of  free  public  baths  is  in  its  es- 
sence a  public  benefit,  since  it  is  manifestly  in  the  interest 
of  the  public  health  that  the  people  have  abundant  facil- 
ities for  cleanliness,  a  bath  house  maintained  under  stat- 
ute by  a  municipal  corporation  which  gave  way,  and  also 
its  approaches,  due  to  negligence  in  its  maintenance,  it 
was   held,   created  no   municipal  liability,   although   a 

638,  91  Atl.  687,  quoting  with  ap-  Water   from   defective   or   leaky 

proval  the  greater  part  of  §  2682,  hydrant     injuring     property     may 

vol.  6,  ante.  create  liability.    De  Mayo  v.  Kan- 

79Berger   v.   Solvay,   141   N.   T.  sas  City  (Mo.),  210  S.  W.  380. 

S.  995,  156  App.  Div.  440.  81  Jones  v.  New  Orleans,  143  La. 

SOStifel  V.  St.  Louis   (Mo.),  181  1073,  79  So.  865. 
a  W.  577,  579,  580. 
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charge   for   the   use   of   such  baths   might  have  been 
exacted.^^ 


§  2687a.    Children's  pkiygroiinds,  camps  and  recreation 
centers. 

There  is  no  liability  for  injury  to  a  boy  while  an  in- 
mate of  a  summer  camp  maintained  by  a  municipality 
through  itsbdard  of  playground  commissioners,  although 
a  small  charge  was  made  for  caring  for,  boarding  and 
lodging  inmates.*^ 

VI.   SEWEES,  DEAINS,  WATEBCOUESES,  AND  SUEFACE  WATEES. 

§  2689.    In  general.8* 


82  The  petition  contained  no  al- 
legation that  a  charge  was  made. 
Bolster  v.  Lawrence,  225  Mass.  387, 
114  N.  E.  722,  724. 

Maintenance  of  bath  houses  and 
bathing  beach  is  a  governmental 
function.  Nemet  v.  Kenosha  (Wis. 
1919),  172  N.  W.  711. 

Public  bath  house  maintained  by 
it,  city.  Where  bather  has  money 
taken  from  his  clothes  hung  in  the 
bath  house  the  city  is  not  liable 
without  proof  of  its  negligence  and 
absence  of  negligence  on  the  part 
of  the  loser.  Walker  v.  Buffalo, 
175  N.  T.  S.  274. 

83  "Children's  playgrounds  and 
recreation  centers  established  and 
maintained  by  a  city  for  the  gen- 
eral use  of  the  children  of  the  city, 
where  so  conducted  as  to  partake 
in  no  degree  of  the  nature  of  a 
private  business  enterprise,  do  not 
differ  substantially  from  a  public 
park  in  so  far  as  the  question  here 
involved  is  concerned.  •  Like  the 
public  parks  they  are  referable 
solely  to  the  duty  of  maintaining 
the  public  health  and  have  noth- 


ing of  the  nature  of  an  ordinary 
business  enterprise."  The  court 
expressed  the  opinion  that  there 
was  no  substantial  difference  be- 
tween a  children's  playground, 
established  and  maintained  by  the 
city  within  its  limits,  and  a  sum- 
mer camp  for  the  children  of  the 
city,  maintained  without  its  lim- 
its. Kellar  v.  Los  Angeles,  179 
Cal.  605,  178  Pae.  505. 

84Bieker  v.  Cullman,  178  Ala. 
662,  59  So.  625;  Herlihy  v.  New 
Tork,  165  N.  T.  S.  644. 

Although  a  ctiy  has  power  to 
lay  out  a  general  sewer  system, 
usually  it  is  not  liable  for  failure 
to  do  so.  Crystal  Spring,  etc.,  Co. 
V.  Lomiri,  165  Wis.  516,  162  N. 
W.  658., 

Failure  to  act  in  the  construc- 
tion of  sewers  will  not  render  the 
city  liable.  This  is  the  general 
rule.  But  when  it  does  undertake 
to  act  and  is  entered  upon  the 
work  of  building  and  maintaining 
sewers  it  will  be  held  for  the  dam- 
ages following  the  carelessness  and 
unskillful   manner  performing  the 


§  2693] 


Liability  as  to  Sbwees:  Plans. 
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§  2690.    Sewers  as  to  which  liability  exists.'* 

Municipal  liability  is  restricted  to  the  public  sewers 
which  the  corporation  controls;  it  does  not  extend  to 
private  sewers  and  drains  which  it  did  not  construct,  nor 
accept.'^ 


§2693.    Liability  for  defective  "plans." 


87 


same.  Kinlough  v.  Maplewood 
(Mo.  App.),  201  S.  W,  625. 

The  mere  failure  of  a  city  to 
grade  or  drain  its  streeta  does  not 
render  it  liable  to  abutting  owners 
for  damage  occasioned  by  surface 
water.  The  power  to  provide  sew- 
ers and  drains  is  one  within  the 
discretion  of  the  city  authorities; 
and  where  it  has  not  undertaken 
to  provide  such  drainage  it  is  not 
liable  for  injuries  resulting  from 
the  want  thereof.  Messer  v.  Gulf 
C.  &  S.  F.  Ey.  Co.  (Tex.  Civ.  App.), 
153  S.  W.  928. 

Action  for  injury  to  pedestrian 
resulting  from  explosion  of  sewer 
gas  in  a  sewer  conduit  which  also 
contained  an  electric  system,  as  he 
was  in  the  act  of  stepping  over 
the  manhole  in  passing  over  the 
street.  Bolger  v.  Chicago,  198  111. 
App.  123. 

86  Gelf ord  v.  Hartford,  85  Conn. 
69,  84  Atl.  85;  Soucy  v.  Manches- 
ter, 78  N.  H.  591,  98  Atl.  518. 

Sluice.  In  a  particular  ease  a 
sluice,  catch  basin  and  tile  were 
held  not  to  be  sewers  and  were  no 
part  of  the  sewer  system,  but  were 
maintained  for  the  protection  of 
the  highway.  Sanborn  v.  Enos- 
burg  Falls,  87  Vt.  479,  9  Atl.  746. 

86  Drains  constructed  by  prop- 
erty owners,  not  being  the  act  of 
the  city,  the  city  is  not  liable 
therefor.     Crystal  Spring,  etc.,  Co. 


V.  Lormiri,  165  Wis.  516,  162  N. 
W.  658. 

Where  a  city  does  not  adopt  a 
private  sewer  it  is  not  liable  for 
defects  therein  causing  injury,  etc. 
Brooks  V.  Maysville,  151  Ky.  707, 
152  S.  W.  788. 

Unless  a  municipality  adopts  a 
sewer  constructed  by  private  par- 
ties as  a  municipal  sewer  no  lia- 
bility, as  general  rule,  exists  for 
injuries  relating  thereto.  Wana- 
maker  v.  Benzon,  63  Pa.  Super. 
Ct.  401. 

Where  a  city  never  gave  permis- 
sion to  treat  and  use  a  private 
sewer  as  a  public  sewer,  it  is  not 
required  to  maintain  it  open  and 
free  of  obstructions.  Van  Trump 
V.  Kansas  City,  187  Mo.  App.  190, 
173  S.  W.  32. 

87 "  A  town  is  not  liable  in  any 
form  of  proceedings  for  the  con- 
sequences of  some  fault  in  the  lo- 
cation, size,  plan  of  construction, 
or  general  design  of  its  sewers." 
Sherburne  v.  Sanford,  113  Me.  66, 
92  Atl.  997,  1000;  Keeley  v.  Port- 
land, 100  Me.  260,  61  Atl.  181. 

If  the  injury  results  from  a  dan- 
ger inherent  in  the  plan  adopted 
the  municipality  is  not  liable,  but 
if  the  danger  arises  from  negli- 
gent construction  or  maintenance 
of  the  place,  it  is  liable.  Trippen- 
see  V.  Jefferson  City,  174  Mo. 
App.   727,  729,  161  S.  W.  303,  re- 
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[§  2694 


§  2694.    Same— liability 
drains.** 


for    inadequate     sewers     or 


§  2695.    Liability  for  negligence  in  construction  or  fail- 
ure to  repair. 

While  a  municipality  is  not  bound  to  construct  sewers 
in  its  highways,  nor  is  it  liable  ordinarily  in  case  a  sewer 
which  it  does  construct  proves  inadequate,  it  assumes  the 
duty  of  keeping  in  good  condition  and  repair  such  sewers 
as  it  does  install,  and  a  failure  to  perform  that  duty  will 
render  it  liable  for  damages  in  case  of  injury.'® 

It  is  quite  uniformly  held  that  a  municipality  in  con- 
structing and  maintaining  sewers  acts  in  its  corporate 
and  ministerial  capacity,  and  is  therefore  liable  for  negli- 
gence resulting  in  injury  resulting  thereto,"*  but  the  con- 


sulting   from    negligent    construc- 
tion. 

88  Dohrmann  v.  Hudson  County 
Board,  84  N.  J.  L.  689,  87  Atl. 
463,  following  Kehoe  v.  Ruther- 
ford, 74  N.  J.  L.  659,  65  Atl.  1046, 
122  Am.  St.  Eep.  411;  Malpass  v. 
Philadelphia,  52  Pa.  Super.  Ct.  250. 

89  Malpass  v.  Philadelphia,  52 
Pa.  Super.  Ct.  250.  • 

Where  the  municipality  has  pro- 
vided sewers  and  gutters  for  the 
drainage  of  surface  wat&r  it  is 
thereby  bound  to  use  reasonable 
diligence  to  discover  and  remedy 
any  defects  therein.  Iiobravico  v. 
New  York,  140  N.  T.  S.  161,  155 
App.  Div.  184. 

A  municipality  having  con- 
structed and  put  in  operation  a 
system  of  sewers  is  required  to 
keep  the  same  in  a  reasonable  safe 
and  effective  condition  and  use  or- 
dinary care  and  diligence  to  keep 
the  same  free  of  obstructions  likely 
to  cause  damage.  Hawkins  v. 
Springfield,  194  Mo.  App.  151,  154, 


155,  186  S.  W.  576,  citing  §2695, 
vol.  6,  ante. 

"After  a  sewer  or  drain  has 
been  constructed  by  a  municip?.! 
corporation  when  it  assumes  the 
control  and  management  thereof  it 
is  bound  to  use  reasonable  dili- 
gence and  care  to  keep  the  same 
in  good  repair,  and  is  liable  in 
damages  for  injuries  resulting 
from  its  negligence  in  this  re- 
spect." Atlanta  v.  Trussell,  21 
Ga.  App.  340,  94  S.  E.  649,  652. 

90  Atlanta  v.  TrusseU,  21  Ga. 
App.  340,  94  S.  E.  649,  651. 

"The  duty  of  a  municipal  cor- 
poration to  maintain  its  sewers  in 
a  reasonably  safe  condition  is-min- 
isterial,  is  that  of  ordinary  care, 
and  a  negligent  breach  thereof 
which  causes  or  directly  contributes 
to  an  injury  is  actionable."  Han- 
nan  V.  Kansas  City,  187  Mo.  315, 
173   S.  W.   703,  705. 

"The  construction  and  mainte- 
nance of  sewers  is  not  considered 
a    governmental    function    but    a 


§  2696] 


Seweks:  Notice  of  Defect. 
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trary  has  also  been  held.®^  However,  liability  is  generally 
sustained  in  nearly  all  the  states. 

As  to  the  measure  of  duty  it  is  well  settled  that  a 
municipal  corporation  is  not  an  insurer  of  the  condition 
of  its  sewers ;  and  that,  to  charge  it  with  damages  occa- 
sioned by  an .  obstruction  therein,  negligence  must  be 


proven, 


92 


§  2696.    Same— notice  of  defects  or  obstructions. 

After  notice  of  an  obstruction  in  a  sewer  which  floods 
property  the  municipality  is  chargeable  with  negligence 


power  conferred  upon  a  municipal 
corporation  for  its  own  benefit  and 
that  of  its  citizens,  although  its 
exercise  may  conduce  to  the  gen- 
eral good.  (Winn  v.  Eutland,  52 
Vt.  481.)  The  sewers  are  the  sew- 
ers of  the  corporation;  but  all  high- 
ways are  public  highways,  and 
their  maintenance  and  protection 
are  governmental  functions."  San- 
born V.  Enosburg  Falls,  87  Vt.  479, 
89  Atl.  746. 

Culvert.  Liability  for  injury  due 
for  failure  to  repair  culvert  on 
highway,  where  duty  was  imposed 
by  statute.  Hickey  v.  Berlin,  78 
N.  H.  69,  96  Atl.  295. 

91  It  seems  in  Kentucky  it  is 
held  that  a  municipality  in  the 
construction  and  maintenance  of 
its  sewers  acts  in  a  governmental 
capacity  in  protecting  the  public 
health.  "The  purpose  of  sewerage 
ia  to  protect  the  health  of  the 
city  and  all  the  work  of  mainte- 
nance of  a  sewer  system  is  the 
exercise  of  a  governmental  func- 
tion by  the  city,  for  ^which  un- 
der our  repeated  rulings  *  »  » 
neither  the  city  nor  the  commis- 
sioners of  sewerage  are  liable." 
Johnson's  Admr.  v.  Louisville 
Comrs.  of  Sewerage,  160  Ky.  356, 
169  S.  W.  827;  Louisville  v. 
8  McQ.— 48 


Frank's  Guardian,  154  Ky.  254,  157 
S.  W.  24;  Smith's  Admr.  v. 
Louisville  Comrs.  of  Sewerage,  146 
Ky.  563,  143  S.  W.  3,  38  L.  E.  A. 
(N.  S.)  151. 

A  culvert  constructed  by  tie 
municipality  in  connection  with  a 
sewer  to  drain  off  accumulating 
service  water  which  collected  in 
a  depression  or  pond,  doesi  not 
render  the  city  liable  for  the  death 
of  a  child  drowning  due  to  falling 
into  the  pond  and  thence  into  the 
culvert,  because  the  construction 
was  "in  the  performance  of  a 
public  governmental  duty  imposed 
upon  the  city  for  public  benefit, 
from  which  no  pecuniary  benefit 
was  derived,"  and  for  which,  in 
view  of  the  uniform  rule  in  Ken- 
tucky "the  city  is  not  answerable 
in  damages,  even  though  negligent- 
ly done,  except  under  certain  con- 
ditions not  present  here,  as  where 
the  negligence  rendered  a  public 
street  not  reasonably  safe  for  such 
uses  as  should  be  anticipated  or 
where  the  damage  amounts  to  a 
taking  of  private  property  for  pub- 
lic use."  Von  Almen's  Adm'r 
v.  Louisville,  180  Ky.  441,  202  S. 
W.  80,  82;  Louisville  v.  Frank's 
Adm'r,  154  Ky.  254,  157  S.  W.  24. 

92Vitucci      Importing      Co.      v. 
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[§  2696 


in  the  maintenance  of  the  sewer  unless  it  acts  with  rea- 
sonable promptness  in  removing  the  obstruction.^*  As 
to  notice  to  the  municipality  of  defects  or  obstructions  in 
sewers,  as  a  condition  precedent  to  establish  liability  re- 
sulting in  injury,  it  should  be  observed  that'  the  judicial 
utterances  are  not  harmonious.  As  the  taking,  and  fre- 
quently the  damaging,  of  private  property  without  due 
process  of  law,  etc.,  is  forbidden  by  constitution,  provi- 
sions as  to  notice  have  been  held  applicable  in  sewer 
cases,®*  and  the  opinion  has  been  expressed  that  these 
cases  should  be  measured  by  a  different  rule  from  that 
applied  to  defects  or  obstructions  in  public  ways.'^ 


Seattle,    72    Wash.    192,    130    Pac. 
109. 

93  Sotel  V.  New  York,  142  N.  Y. 
S.  361,  81  Mise.  Eep.  344. 

Suit  to  recover  damages  for 
flooding  of  a  basement  due  to  an 
obstruction  in  a  sewer  was  denied 
where  there  was  no  allegation  of 
defective  or  improper  construction 
or  of  failure  on  the  part  of  the 
city  to  remove  the  construetioii 
when  brought  to  its  notice.  Nor- 
wood V.  Gobrecht-Gyer  Co.,  2 
Ohio  App.  18,  35  Ohio  Cir.  Ct.  E. 
456. 

94  Where  the  sewer  was  negli- 
gently constructed  by  the  city,  and 
as  a  proximate  result  of  that  neg- 
ligence, the  sewer  burst  causing 
the  damage  complained  of,  a  re- 
quirement of  the  charter  that  as  a 
condition  to  make  the  eity  liable, 
notice  shall  be  given  of  defects 
(defect  in  any  public  work), 
twenty-four  hours  prior  to  the  oc- 
currence of  the  injury  or  that  the 
authorities  have  actual  knowledge, 
etc.,  was  held  inapplicable,  as  the 
constitution  forbids  damaging  or 
taking  property  without  compensa- 
tion.    Shows  V.  Dallas   (Tex  Civ. 


App.),  172  S.  W.  1137,  relying  on 
Houston  V.  Isaacks,  68  Tex.  116, 
3  S.  W.  693. 

95  ' '  Numerically  speaking,  the 
weight  of  authority  appears  to  be 
to  the  effect  that  notice,  either 
actual  or  constructive,  is  an  essen- 
tial element  upon  which  to  pred- 
icate liability.  The  opposite  view, 
however,  is  supported  by  very  re- 
spectable authority,  and  seems  to 
be  sound  in  reason.  The  sewers 
are  constructed  and  maintained 
by  the  eity  and  are  under  its  ex- 
clusive control.  It  is  the  city's 
duty  to  exercise  ordinary  care  in 
causing  an  inspection  of  them  from 
time  to  time,  in  order  that  needed 
repairs  may  be  made  therein  and 
obstructions  removed  therefrom. 
The  individual  whose  property  may 
be  subjected  to  destruction  by  a 
defective  sewer  has  neither  the 
duty  nor  the  right  of  inspection; 
neither  does  he  have  the  author- 
ity to  repair.  The  first  knowledge 
that  he  had  or  can  have  that  an 
obstruction  exists  in  the  sewer  is 
when  his  property  suffers  damage 
which  is  caused  thereby.  There 
appears   no  good   reason  why   the 


§  2698] 


Nuisance  :  Death  :  Sickness. 
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§  2697.    Nuisances. 

If  a  sewer,  a  sewage  disposal  plant,  or  a  septic  tank, 
maintained  by  a  municipality  becomes  a  nuisance,  and 
injury  to  person  or  property  results  therefrom,  liability 
exists  therefor.^® 

§  2698.    Same — liability  for  death  or  sickness.^'' 


city  should  be  entitled  to  notice, 
either  actual  or  constructive,  of  a 
defect  or  obstruction  in  one  of  its 
sewers  as  a  necessary  element  of 
liability,  when  such  defect  or  ob- 
struction is  such  that  it  would 
have  been  discovered  by  reason- 
able inspection.  Manifestly  the 
liability  of  a  municipal  corpora- 
tion for  defects  or  obstructions  in 
its  sewers  should  be  measured  by 
a  different  rule  from  that  which 
applies  to  defects  or  obstructions 
on  its  streets  or  sidewalk.  (Mc- 
Carthy V.  Syracuse,  46  N.  Y.  194; 
Vanderslice  v.  Philadelphia,  103  Pa. 
102).  Vitucci  Importing  Co.  v. 
Seattle,  72  Wash.  192,  130  Pac. 
109,  per  Main,  J. 

96  Failure  to  abate  an  alleged 
nuisance  resulting  from  bad  con- 
dition of  sewer,  held  to  create  no 
municipal  liability.  Bieker  v.  Cull- 
man, 178  Ala.  662,  59  So.  625. 

Installing  and  maintaining  a 
sewer  near  plaintiff's  residence 
alleged  to  be  a  nuisance.  When  a 
nuisance  in  fact  exists  the  issue 
of  negligence  is  not  involved. 
Clarendon  v.  Betts  (Tex.  Civ. 
App.),  174  S.  W.  958. 

Defect  in  drain  of  town  wherein 
paper  collected  and  one  was  in- 
jured by  reason  of  his  crutch  pass- 
ing through  an  opening  in  the 
drain   cover   which   was   concealed 


by  paper  and  circulars  and  refuse 
which  had  collected.  Held,  no  mu- 
nicipal liability.  Delamaine  v. 
Eevere,  229  Mass.  403,  118  N.  B. 
660. 

Sewage  disposal  plant  which  is  a 
public  nuisance,  although  con- 
structed and  maintained  by  statu- 
tory authority  by  a  municipality 
creates  municipal  liability,,  irre- 
spective of  negligence,  etc.  Tay- 
lor V.  Baltimore,  130  Md.  133,.  99 
Atl.  900,  905,  L.  E.  A.  1917C,  1046, 
citing  §  2697,  vol.  6,  ante. 

Septic  tank.  Action  to  enjoin 
construction  and  maintenance  by 
the  city  of  a  septic  concentration 
tank  to  be  used  in  connection  with 
its  sewer  system,  because  it  was 
alleged  that  the  eflSuent  from  the 
tank  would  be  discharged  into  a 
creek  which  was  a  public  water- 
course, would  pollute  the  water  of 
the  creek,  and  noxious  and  un- 
wholesome odors  and  gases  would 
arise,  that  the  tank  was  very  near 
complainant's  residence,  it  would 
be  a  nuisance  and  thereby  de- 
prive complainant  of  the  comfort- 
able enjoyment  of  his  home  was 
sustained.  Cardwell  v.  Austin 
(Tex.  Civ.  App.),  168  S.  W.  385. 

97  Cook  v.  Mohawk,  207  N.  T. 
311,  100  N.  B.  815.  Municipal 
liability  for  nuisance  causing  in- 
jury to  property  and   health,  due 
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§  2699.    Discharge  of  sewage  on  private  property.'* 

A  muiiicipality  is  answerable  ia  damages  if  it  dis- 
charges the  outflow  of  a  sewer,  or  a  system  of  sewerage 
upon  the  property  of  another,  and  this  upon  the  ground 
that  such  discharge  constitutes  a  private  nuisance  for 
which  action  may  be  maintained  by  the  person  injured.®^ 
Thus  flooding  a  basement  of  private  property  by  the  back- 


to  negligent  maintenance  of  sewer 
system.  Princeton  v.  Pool,  171  Ky. 
638,  188  S.  W.  758. 

No  liability  to  property  owner 
due  to  street  depression  filled  by 
stagnant  water  producing  illness. 
Triplett  v.  Columbia  (S.  C.  1918), 
96  S.  E.  675. 

Action  for  death  of  nine  year 
old  boy  alleged  due  to  disease  con- 
tracted from  stagnant  pool  of  wa- 
ter the  municipality  permitted  to 
collect  and  remain  in  the  street 
in  front  of  the  residence  where 
the  boy  lived.  Liability  under 
facts,  denied.  Bruggeman  v.  York 
City,  254  Pa.  430,  98  Atl.  970. 

98  Paris  v.  Baldwin  Bros.,  169 
Ky.  802,  185  S.  W.  144;  Taylor  v. 
Baltimore,  130  Md.  133,  99  Atl. 
900,  905,  L.  E.  A.  1917C,  1046 
(quoting  with  approval  greater 
part  of  §  2699,  vol.  6,  ante) ;  Kin- 
lough  V.  Maplewood  (Mo.  App.), 
201  S.  W.  625;  Geiger  v.  St.  Jo- 
seph (Mo.  App.),  198  S.  W.  78; 
Sotel  V.  New  York,  142  N.  Y.  S. 
361,  81  Misc.  Eep.  344. 

Contributory  negligence.  If  a 
sewer  main  is  insufficient  with  the 
result  that  water  runs  into  a  pri- 
vate basement,  the  owner  thereof 
with  full  knowledge  who  fails  to 
take  the  necessary  precaution  to 
guard  his  premises  may  be  held 
for  contributory  negligence  as  a 
matter  of  law  so  as  to  bar  recov- 


ery. Hume  V.  Chilton,  167  Wis. 
78,  166  N.  W.  776. 

No  municipal  liability  where 
damage  is  due  to  negligence  of 
plaintiff,  as  where  flooding  resulted 
from  a  defective  backwater  valve 
under  his  control.  Woolworth  Co. 
V.  Seattle,  104  Wash.  629,  177  Pac. 
664. 

99  Action  for  damages  to  real 
property,  evidenced  and  measured 
by  loss  of  rents  resulting  from 
repeated  flooding  of  such  premises 
by  the  overflow  from  a  sewer  al- 
leged to  have  been  improperly  and 
negligently  constructed  by  the 
city.  Action  is  for  negligence  or 
for  the  maintenance  of  a  nuisance, 
and  not  one  of  trespass.  Meruk 
V.  New  York,  223  N.  Y.  271,  119 
N.  E.  571,  aflarming  163  N.  Y.  8. 
1123. 

"A  municipality  is  not  respon- 
sible for  any  defect  or  want  of 
efliciency  in  a  general  plan  for 
drainage  adopted  by  a  board  of 
public  officers,  even  though  private 
individuals  may  be  exposed  to 
great  inconvenience  and  loss. 
(Child  V.  Boston,  4  Allen  41,  81 
Amer.  Dec.  680;  Buckley  v.  New 
Bedford,  151  Mass.  64,  29  N.  E. 
201;  Manning  v.  Springfield,  184 
Mass.  245,  6  N.  E.  202;  Robinson 
V.  Everett,  191  Mass.  587,  77  N. 
E.  1151.)  It  is  answerable  in 
damages,  however,  if  it  discharges 
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water  of  a  sewer  due  to  negligent  sewer  connection — as 
connecting  a  surface  drain  with  a  small  sewer  instead  of 
a  storm  sewer  constructed  by  the  city — renders  the 
municipality  liable,  notwithstanding  there  was  an  un- 
usual rainfall.  If  on  the  other  hand,  as  stated  by  the 
court,  proper  connection  had  been  made  with  the  storm 
sewer,  and  the  damage  would  result  alone  from  the  un- 
usual rainfall,  there  would  be  no  municipal  liability,  with- 
out a  showing  that  the  sewer  system  was  inadequate. 
Moreover,  if  the  damage  was  proximately  due  to  the  un- 
usual rainfall,  but  was  aided  by  the  negligent  connection, 
municipal  liability  would  exist  to  the  extent  of  the  dam- 
ages contributed  by  the  negligent  connection.^  A  munic- 
ipality is  liable  also  to  an  action  at  law  by  the  construction 
of  a  system  of  drainage  of  such  a  character  that  water  is 


the  outflow  of  a  system  of  sewer- 
age upon  Ihe  property  of  another. 
This  is  upon  the  ground  that  such 
discbarge  constitutes  a  private  nui- 
sance, for  which  action  may  be 
maintained  by  the  persons  injured. 
This  principle  finds  illustrations  in 
the  construction  of  drains  for  the 
disposal  of  house  sewage.  (Has- 
kell V.  New  Bedford,  108  Mass. 
208;  Baryton  v.  Tall  River,  113 
Mass.  20,  18  Amer.  Eep.  470)  and 
also  in  those  which  disposes  of 
surface  water  (Manning  v.  Lowell, 
130  Mass.  21;  Daley  v.  Water- 
town,  192  Mass.  116,  71  N.  E.  143). 
In  reason  it  applies  with  equal 
force  to  underground  waters  col- 
lected and  carried  in  a  drain  ex- 
clusively devoted  to  that  purpose. 
The  damage  is  the  same  in  its 
substantial  effects  from  whatever 
source  the  water  may  be  collected. 
It  is  as  distinctly  a  damage  to 
property  unreasonably  to  increase 
the  water  naturally  flowing  in  the 
brook  so  as  to  overflow  its  banks 
as  it  is  to  diminish  or  pollute  such 


water.  (See  Stratton  v.  Mt.  Her- 
mon  Boys'  School,  216  Mass.  83, 
86,  103  2Sr.  E.  87,  49  L.  E.  A.  (N. 
S.)  59.  *  *  •  A  city  or  town 
becomes  liable  to  an  action  at  law 
by  the  construction  of  a  system 
of  drainage  of  such  a  character 
that  water  is  collected  into  an 
artificial  channel  and  from  its  out- 
let accumulated  upon  the  land  of 
a  private  owner  in  such  quanti- 
ties as  to  create  a  private  nui- 
sance. This  has  been  explained 
at  length  in  previous  decisions 
with  aflSuent  citation  of  authori- 
ties. It  is  unnecessary  to  go  over 
the  ground  again.  (Bates  v.  West 
Borough,  151  Mass.  174,  182,  23 
N.  E.  1070,  70  L.  E.  A.  156;  Nevins 
V.  Pitchburg,  174  Mass.  545,  55 
N.  B.  321,  47  L.  E.  A.  312;  Whit- 
ten  V.  Haverhill,  204  Mass.  95,  104, 
90  N.  E.  409.)  The  plaintiff's  case 
falls  within  this  class."  Diamond 
V.  Attleborough,  219  Mass.  587, 
107  N.  E.  445,  per  Eugg,  C.  J. 

1  Haley  &  Lang  Co.  v.  Huron,  36 
S.  D.  6,  153  N.  W.  891. 
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collected  into  an  artificial  chamiel  and  from  its  outlet 
accumulated  upon  the  land  of  a  private  owner  in  such 
quantities  as  to  create  a  private  nuisance.^ 

The  right  to  flow  sewage  on  another's  land  can  not  be 
acquired  by  prescription  by  having  done  so  for  more  than 
the  statutory  period,  (ten  years)  where  this  was  not  done 
under  a  claim  of  right  and  was  not  adverse  in  its  charac- 
ter. To  establish  a  prescriptive  righj;  to  maintain  a  nui- 
sance it  must  appear  that  the  user  had  continued  in  sub- 
stantially the  same  manner  with  equally  injurious  results 
for  the  entire  statutory  period.' 

§  2700.    Same — surface  water.* 

As  tersely  stated  in  a  late  New  Jersey  case:  "The 
rule  of  law  is  that  a  municipality  has  no  right,  by  arti- 
ficial drains,  to  divert  surface  water  from  the  course  it 
would  otherwise  take,  and  cast  it,  in  a  body  large  enough 
t6  do  substantial  injury,  on  land  and  premises  where,  but 
for  such  artificial  drains,  it  would  not  go."*    There  is 

2  Diamond  v.  Attleborough,  219  Creek,  162  Wis.  168,  155  N.  W.  940. 
Mass.  587,  107  N.  E.  445,  per  Eugg,  Overflow  of  surface  water  eaus- 
C.  J.  ing   damage   to  landowner  due  to 

3  Pansier  v. '  Sedalia,  189  Mo.  a  town 's  negligence  in  maintain- 
App.  454,  459,  176  S.  W.  1102.  ing  defective  catch-basins,  held  un- 

See  §  1441,  vol.  ^,  ante;  §  2706,  der  a  particular  statute  to  create 
vol.  6,  ante.  no  liability.     Dyer  v.  South  Port- 

4  Georgia.    Atlanta  v.   Holeomb,      land.  111  Me.  119,  88  Atl.  398. 

20    Ga.   App.    601,   93   S.  .E.    259;  SDohrmann    v.    Hudson    County 

Milledgeville    v.    Sternbridge,    139  Board,   etc.,   84   N.   J.   L.   689,   87 

Ga.  692,  78  S.  E.  35.  Atl.     463,     approving     Kehoe     v. 

Minnesota.    Weber  v.  Minneapo-  Eutherford,    74   N.   J.    L.    659,    65 

lis,  132  Minn.  170,  156  N.  W.  287.  Atl.   1046,  122   Am.   St.   Eep.  411, 

Missouri.  Frederick  v.  Joplin  which  case  pointed  out  that  the 
(Mo.  App.),  201  S.  W.  1147;  Kin-  exemption  of  a  municipal  corpora- 
lough  v.  Maplewood  (Mo.  App.),  tion  from  actions  by  individuals 
201  S.  W.  625.  suffering  special  damage  from  its 

New  Jersey.    Bloom  v.   Orange,  neglect    to    perform    or    its    negli- 

91  N.  J.  L.  376,  103  Atl.  395.  gence  in  performing  public  duties. 

West  Virginia.    Lutz  v.  Charles-  whereby   a   public   wrong  is   done 

ton,  76  W.  Va.  657,  86  S.  E.  561.  for  which   an  indictment  will  lie, 

Wisconsin.       Knapp     v.      Deer  does  not  extend  to  actions  where 
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no  municipal  liability  from  the  collection  and  discharge 
of  surface  water  on  private  premises  unless  the  construc- 
tion of  the  drain  from  which  the  damage  resulted  was 
duly  authorized  by  the  municipality.* 

§  2701.    Watercourses,  liability  in  regard  to.' 


injury  is  the  result  of  active 
wrong  doing  chargeable  to  the  cor- 
poration. 

Jerolomon  v.  Belleville,  90  N.  J. 
L.  206,  101  Atl.  244,  declares  the 
law  in  the  precise  language  of  the 
Dohrniann  v.  Hudson  Coiinty 
Board,  etc.,  supra. 

One  may  not  in  diverting  wa- 
ter from  its  usual  course  collect 
and  convey  it  by  embankments, 
ditches  or  artificial  channels  to  an- 
other's premises  and  permit  it  to 
overflow  such  premises,  where  prior 
to  that  time  such  premises  were 
not  so  flooded.  Armore  v.  Orr,  35 
Okl.  305,  129  Pac.  867. 

"It  is  a  well  settled  principle 
of  law  that  neither  the  owner  of 
land  nor  a  municipal  corporation 
has  any  right  to  collect  together 
waters  and  discharge  them  upon 
the  lands  of  another  in  a  greater 
quantity  than  what  would  have 
reached  the  property  by  natural 
drainage."  Thus  where  the  effect 
of  a  sewer  constructed  by  the  mu- 
nicipality, "whatever  its  plan  is 
to  cause  a  direct  invasion  of  pri- 
vate property  by  collecting  and 
throwing  upon  it,  in  new  channels 
or  in  increased  quantities,  water 
that  would  not  otherwise  have 
found  its  way  there,  the  corpora- 
tion is  liable."  "We  cannot  con- 
ceive why  the  same  rule  should 
not  be  applied  to  surface  drain- 
age or  surface  sewers."  Naysmith 
V.  Auburn,  95  Neb.  582,  146  N.  W. 


971,  973,  quoting  from  with  ap- 
proval 10  Am.  &  Enk.  Eney.  Law 
(2nd  ed).  243. 

6  Jones  V.  CaruthersvUle,  186 
Mo.  App.  404,  171  S.  W.  639. 

7  Liability  for  changing  into  a 
new  channel  the  waters  of  a  brook 
interfering  with  rights  of  riparian 
owners.  Stevens  v.  Worcester,  219 
Mass.  128,  106  N.  B.  587. 

Action  for  negligence  of  a  mu- 
nicipality in  "its  fixing  of  a  chan- 
nel for  Cherry  creek  (a  natural 
watercourse)  within  the  city," 
and  failure  to  exercise  ordinary 
care  and  prudence  "in  adopting 
a  plan  to  regulate  the  size,  char- 
acter, and  carrying  capacity  of  said 
channel."  Denver  v.  Merchant's 
Biscuit  Co.,  61  Colo.  238,  157  Pac. 
842. 

Action  for  alleged  polluting  of 
natural  watercourse  by  private 
sewers  draining  therein.  "In  the 
absence  of  evidence  from  which 
it  may  be  inferred  that  the  de- 
fendant (city)  in  some  way 
adopted  the  waterway  in,  ques- 
tion as  a  part  of  its  sewer  sys- 
tem, or  as  an  outlet  therefor,  or 
by  some  affirmative  act  or  permis- 
sion, gave  consent  to  residents  re- 
siding in  the  vicinity  thereof  to 
Construct '  and  connect  private 
drainage  therewith,  or  has  in  some 
way  contributed  to  the  alleged  nui- 
sance complained  of,  it  has  vio- 
lated no  duty  owing  by  it  to  plain- 
tiff  and   could   not   be   liable  for 
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§  2702.    Same — public  improvements  obstructing^  water- 
course.* 

Obstruction  of  a  natural  watercourse  by  a  municipality 
resulting  in  injury  creates  liability.'  For  example,  ex- 
tendiag  a  street  across  a  natural  water  course  resulting 
in  damage  to  property  by  flooding  it  creates  liability.'" 

§  2704.    Same— rights  of  riparian  owners." 


damages  resulting  from  the  alleged 
wrongful  acts  of  residents  upon 
the  street  or  along  the  course  of 
said  waterway."  Wilson  v.  Ot- 
tumwa,  181  la.  303,  164  N.  W. 
613,  615. 

8  Boise  Development  Co.  v.  Boise 
City,, 30  Idaho  675,  167  Pae.  1032, 
1035  (citing  §  2702,  vol.  6,  ante.) ; 
Diamond  v.  Attleborough,  219 
Mass.  587,  107  N.  E.  445. 

The  municipality  was  acting  in 
the  accomplishment  of  a  public 
purpose  and  within  the  powers 
granted  it,  without  negligence,  in 
making  improvements,  to  protect 
a  bridge  which  diverted  the  wa- 
ters of  a  river  into  an  old  chan- 
nel. Chase-Hibbard  Milling  Co.  v. 
Elmira,  207  N.  T.  460,  101  N.  E. 
158,  affirming  127  N.  Y.  S.  1115, 
143  App.  Div.  971. 

9  Roberts  v.  Glens  Falls,  151  N. 
Y.  S.  1010,  166  App.  Div.  464. 

There  is  municipal  liability  for 
obstructing  a  natural  waterway  in 
such  manner  as  to  discharge  its 
waters  upon  private  land,  causing 
damage  thereto  and  affecting  the 
health  of  the  members  of  the  occu- 
pant's family.  Cook  v.  Mohawk, 
207  N.  Y.  311,  100  N.  E.  815. 

"A  munidipality  charged  with 
the  public  duty  of  maintaining 
streets  has  no  implied  authority 
to   dam  up   or   otherwise   obstruct 


natural  watercourses.  The  policy 
of  the  government  is  to  conduct 
its  highways  over  such  natural  wa- 
tercourses by  bridges  or  culverts 
and  in  the  absence  of  valid  legis- 
lative power,  the  obstruction  of  a 
natural  watercourse  by  a  munic- 
ipal corporation  to  the  injury  of 
adjoining  landowners  is  something 
for  the  consequences  of  which  the 
municipality  is  liable,  as  was  de- 
cided in  Haynes  v.  Burlington,  38 
Vt.  350.  It  is  as  much  the  duty 
of  a  town  to  maintain  a  passage 
for  a  natural  stream  as  it  is  to 
build  highways  and  bridges,  and 
if  a  town  undertakes  to  carry  a 
highway  across  a  natural  stream 
by  damming  up  the  stream  it  is  not 
acting  in  the  discharge  of  a  public 
duty.  Towns  and  viUages  cannot 
dam  up  streams  to  the  injuries  of 
riparian  owners  by  virtue  of  their 
duty  to  keep  highways  in  lepaii" 
any  more  than  they  can  tear  down 
houses.  If  property  has  to  be  so 
taken  it  must  be  under  the  right 
of  eminent  domain."  Sanborn  v. 
Enosburg  Falls,  87  Vt.  479,  89  Atl. 
746. 

lOPowelson  v.  Seattle,  87  Wash. 
617,  152  Pae.  329. 

11  Boise  Development  Co.  v. 
Boise  City,  30  Idaho  675,  167  Pae. 
1032,  1035,  citing  §2704,  vol.  6, 
ante. 


§  2706]  Sewage  Discharged  in  Steeams. 


8301 


§  2706.    Same — discharge 
streams. 


of    sewage    into:    polluting 


Whether  the  discharge  of  sewage  into  streams  will 
create  municipal  liability  when  such  act  results  in  private 
injury  is  dependent  to  a  great  extent  on  the  particular 
circumstances.^^  Grant  of  power  to  construct  sewers  is 
not  implied  authority  to  pollute  a  stream  with  sewage.^' 
As  clearly  stated  in  a  New  York  case :  "The  inhabitants 
of  a  city  or  village,  collectively,  have  no  more  right  to 
pollute  the  water  of  a  stream  than  a  single  individual, 
and  where  a  city  empties  its  sewer  system  into  a  living 
stream  and  damage  results  to  the  riparian  owners,  it 
must  respond  to  damages."^*  The  general  rule,  there- 
fore, is  that  sewage  cannot  be  cast  into  a  stream  to  such 
an  extent  as  to  pollute  it.    A  late  Michigan  case  declares 


12  Kentucky.  Kraver  v.  Smtih, 
164  Ky.  674,  177  S.  W.  286;  Hen- 
derson V.  Eobinson,  152  Ky.  245, 
153  S.  W.   224. 

Missouri.  Smith  v.  Sedalia,  244 
Mo.  107,  124,  149  S.  W.  597. 

Maryland.  Taylor  v.  Baltimore, 
130  Md.  133,  99  Atl.  900,  905,  L. 
R.  A.  1917C,  1046  (quoting  with 
approval  from  §  2706,  vol.  6,  ante). 

New  Jersey.  Garrison  v.  Ft.  Lee 
Borough,  92  N.  J.  L.  566,  106  Atl. 
381. 

N.  Carolina.  Quickel  v.  Gas- 
tonia,  171  N.  C.  404,  88  S.  E.  754; 
Moser  v.  Burlington,  162  N.  C.  141, 
78  S.  E.  74. 

S.  Carolina.  Parish  v.  Torkville, 
106  S.  C.  23,  90  S.  E.  185;  Sturgis 
V.  Eoek  Hill  (S.  C.  1919),  100  S.  E. 
163. 

Action  lies  in  North  Carolina 
irrespective  of  the  fact  that  the 
acts  complained  of  were  done  in 
the  exercise  of  governmental  func- 
tions. Rhodes  v.  Durham,  165  N. 
C.  679,  81  S.  E.  938. 


Municipal  liability  exists  for  the 
discharging  of  offensive  matter  by 
a  municipality  from  its  filter  plant 
into  a  navigable  river.  Western 
New  York  Water  Co.  v.  Niagara 
Falls,  154  N.  Y.  8.  1046,  91  Misc. 
Eep.  73. 

Injunction  to  enjoin  discharge  of 
eflSuent  from  a  septic  tank  into 
a  small  creek  alleged  to  injure 
plaintiffs  land.  Evidence  consid- 
ered. Johns  V.  Platteville,  163 
Wis.  219,  157  N.  W.  761. 

13  ' '  Such  would  not  be  a  govern- 
mental use  or  a  duty  imposed,  but 
only  a  privilege  to  construct  sew- 
ers." "The  distinction  in  such 
cases  must  be  noted  between  the 
right  of  a  city,  even  with  legisla- 
tive authority,  to  pollute  a  stream 
in  case  the  title  to  the  bed  and 
banks  is  in  a  riparian  owner,  and 
where  the  state  is  the  owner  of  the 
stream."  Smith  v.  Silverton,  61 
Or.  379,  142  Pae.  609. 

14  Luther  v.  Batavia,  154  N.  Y. 
S.  784,  169  App.  Div.  71. 
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that  a  municipality  cannot,  without  direct  legislative  au- 
thority, pollute  a  stream  with  its  sewage  to  the  injury  of 
lower  proprietors;  and  it  cannot  be  done  by  legislative 
authority  without  making  compensation  to  the  injured 
riparian  owner.^"  The  right  of  the  riparian  owner  to  use 
the  water  as  it  passes  for  all  domestic  and  industrial  pur- 
poses, provided  that  he  does  not  impair  the  like  rights  of 
proprietors  below,  is  recognized  as  in  the  nature  of  a 
property  right,  and  not  even  the  legislature  can  authorize 
its  violation,  consequently,  it  is  generally  held  that  munic- 
ipalities have  no  right  lio  collect  and  empty  sewage  into  a 
stream  to  the  prejudice  of  the  proper  use  of  the  water  by 
riparian  owners  below  even  if  authorized  by  the  legisla- 
ture so  to  do.  However,  this  rule  does  not  apply  to  tidal 
waters  in  streams  tributary  thereto.^® 


16  Attorney-General  v.  Grand 
Eapids,  175  Mich.  503,  141  N.  W. 
890,  902. 

16  Seaman  v.  New  York,  161  N. 
r.  S.  1002,  176  App.  Div.  608. 

The  recognized  rule  is  that  a 
municipality  has  no  right  to  cast 
its  sewage  into  a  stream  so  as  to 
pollute  it  to  the  injury  of  the 
lower  riparian  proprietors.  An  ex- 
ception to  this  rule  exists  depend- 
ent on  circumstances.  It  is  re- 
garded as  elementary  that  a  mu- 
nicipality's right  in  this  respect 
is  dependent  upon  legislative  au- 
thority unless  it  has  first  con- 
demned the  interest  injuriously 
effected,  "but  it  seems  that  by 
legislative  authority  it  may  with 
impunity  sewer  into  navigable  or 
tidal  streams,  if  done  in  a  proper 
manner,  though  it  is  doubtful  if 
the  legislature  can  authorize  it  so 
to  use  a  stream,  the  bed  and  banks 
of  which  are  in  private  owner- 
ship" "The  rule  is  stated  to  be 
that,  in  this  country,  even  if  the 
legislative    authority    is    conceded, 


still  the  question  arises  as  to 
whether  or  not  injuries  are  in- 
flicted which  amount  to  a  public 
nuisance  or  a  taking  of  private 
property  in  the  constitutional 
sense;  and,  if  so,  the  municipality 
is  not  protected  or  justified  in  such 
appropriation  unless  it  has  ac- 
quired the  right  by  condemna- 
tion and  the  payment  of  compen- 
sation." Smith  v.  Silverton,  61 
Or.  379,  142  Pao.  609. 

Surface  drainage  was  collected 
by  a  system  of  sewers  and  dis- 
charged through  a  culvert  into  the 
bed  of  a  small  natural  watercourse 
at  a  point  just  above  land  of  com- 
plainant, and  caused  his  land  to 
be  covered  with  offensive  deposits. 
Liability  declared.  Feudl  v.  New 
Britain,  88  Conn.  125,  90  Atl.  35. 

Municipal  liability  exists  for  dis- 
charging sewage  into  a  creek  and 
polluting  the  waters  thereof  and 
causing  it  to  become  foul  with 
noxious  and  poisonous  substances 
which  are  offensive  to  the  smell 
and    a   menace    to    the   health    of 
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Where  a  nmnicipality  wrongfully  pollutes  a  stream 
with  sewage  the  fact  that  the  conditions  in  the  stream 
were  in  part  brought  about  by  the  emptying  of  slops  from 
a  distillery  into  the  waters  causing  a  greater  pollution  of 
the  stream  will  not  excuse  municipal  liability.^''  The 
right  to  empty  into  streams  is  often  claimed  by  prescrip- 
tion.^'   In  a  Michigan  case  involving  an  injunction  pro- 


persons  living  or  working  in  that 
vicinity.  Ardmore  v.  Colvert 
(Okl.),  152  Pac.  603,  relying  on 
Colvert  v.  Ardmore,  31  Okl.  537, 
122  Pac.  508. 

Liability  exists  for  turning  sew- 
age into  a  stream.  It  is  taking 
property  within  the  meaning  of 
the  constitution  without  compensa- 
tion. Jones  V.  Sewer  Improvement 
Dist.,  119  Ark.  166,  177  S.  W.  888. 

The  turning  of  sewage  by  a  mu- 
nicipal corporation  into  a  stream 
to  the  injury  of  a  lower  riparian 
owner  of  property  is  within  the 
constitutional  provision  requiring 
compensation  for  damaging  prop- 
erty for  a  public  use.  El  Do- 
rado v.  Scruggs,  113  Ark.  239,  168 
S.  W.  46;  McLaughlin  v.  Hope, 
107  Ark.  442,  155  S.  W.  910,  46 
L.  E.  A.  (N.  S.)  137. 

"The  decisions  of  this  state  are 
in  approval  of  the  principle  that 
the  owner  can  recover  such  dam- 
ages for  a  wrong  of  this  charac- 
ter, and  that  the  right  is  not  af- 
fected by  the  fact  that  the  acts 
complained  of  were  done  in  the 
exercise  of  governmental  functions, 
or  by  express  municipal  or  legisla- 
tive authority;  the  position  being 
that  the  damage  arising  from  the 
impaired  value  of  the  property  is 
to  be  considered  and  dealt  with  to 
that  extent  as  a  taking  or  appro- 
priation, and  brings  the  claim  with- 


in the  constitutional  principle  that 
a  man 's  property  may  not  be  taken 
from  him,  even  for  the  public 
benefit,  except  upon  compensation 
duly  made."  Donnell  v.  Greens- 
boro, 164  N.  C.  330,  80  S.  B.  377. 
The  case  mentions  that  the  courts 
of  Indiana  and  probably  cases  in 
one  or  two  of  the  other  states 
seems  to  have  adopted  the  con- 
trary view.  Valpairaiso  v.  Hagen, 
153  Ind.  337,  54  iST.  E.  1062,  48 
L.  R.  A.  707,  74  Am.  St.  Eep.  305. 

17  Henderson  v.  Robinson,  152 
Ky.  245,  153  S.  W.  224. 

18  Plea  of  prescriptive  right, 
held  insufficient.  Kellogg  v.  Kirks- 
ville,  149  Mo.  App.  1,  129  S.  W. 
57.  Facts  appear  in  Kellogg  v. 
Kirksville,  132  Mo.  App.  519,  112 
S.  W.  296. 

Question  of  prescriptive  right  of 
city  to  empty  sewage  discussed  in 
Fansler  v.  Sedalia,  189  Mo.  App. 
454,  176  S.  W.   1102. 

Eight  to  empty  sewage  into 
stream  claimed  as  prescriptive 
right,  denied.  Kraver  v.  Smith, 
164  Ky.  674,  177  S.  W.  286,  292. 

Long  continued  use  of  a  stream 
in  which  to  empty  sewage  by  a 
city  does  not  create  a  prescriptive 
right  on  the  part  of  the  city  so  to 
discharge  its  sewage.  Henderson 
V.  Herron,  152  Ky.  341,  153  S. 
W.  440;  Henderson  v.  Robinson, 
152  Ky.  245,  153  S.  W.  224. 
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ceeding  growing  out  of  discharging  sewage  into  a  river, 
and  polluting  tlie  waters  thereof  where  it  was  claimed 
that  it  constituted  a  public  nuisance,  in  granting  the  in- 
junction, the  court  said:  "There  can  be  no  prescriptive 
right  to  pollute  a  stream  by  the  discharge  of  sewage  ia 
such  manner  and  to  such  an  extent  as  to  be  injurious  to 
public  health.  Even  assumijng  a  prescriptive  right  to 
foul  a  stream  with  sewage  can  be  acquired,  such  must  be 
restricted  to  the  limits  of  it  when  the  period  of  prescrip- 
tion conunenced;  and  if  the  pollution  is  substantially  in- 
creased whether  gradually  or  suddenly,  the  court  will 
interfere  by  injunction  to  prevent  the  wrongful  excess, 
and  if  it  is  impossible  to  separate  the  illegal  excess  from 
the  legal  user,  the  wrongdoer  must  bear  the  consequences 
of  any  restrictions  necessary  to  prevent  the  excess,  even 
if  it  unavoidably  extends  to  the  total  prohibition  of  the 
user."  " 

§  2707.    Surfa^  water.*"* 

§2708.    Same — ^liability  for  injuries  from  public  im- 
provements.^^ 

If  in  the  surfacing  of  a  street  the  cement  is  so  unevenly 
and  negligently  laid  as  to  permit  the  water  to  collect  and 

19  Attorney-General  v.  Grand  In  improving  streets  a  city  has 
Rapids,  175  Mich.  503,  141  N.  W.  not  the  unlimited  right  to  divert 
890,  901,  902.           <  water  therefrom  and  discharge  it 

20  Gibson  v.  St.  Joseph  (Mo.  by  artificial  means  in  such  quan- 
App.  1919),  216  S.  W.  50.  titles  as  to  do  damage  to  private 

Liability  for  casting  on  private  property.      Dick    v.    Los    Angeles, 

land.      Tucson     v.    Dunseath,     15  34  Cal.  App.  724,  168  Pac.  703. 

Ariz.  355,  139  Pac.  177.  "Rainfalls  are  divided  into  three 

Discharge  of'  water  on  land  from  classes,      ordinary,      extraordinary 

storm     sewer,     as    natural     outlet  and    unprecedented.     The    city    is 

creates  no  liability.     Lessinger  v.  not    liable    for    damages    resulting 

Harlan  (la.  1918),  168  N.  W.  803.  from    an    extraordinary   rainfall." 

In  the   construction  of  a  street  Andrus    v.    Ashland    (Wis.    1919), 

a  inunicipality  is  liable  for  divert-  172    N.    W.    721;    Gender   v.    Mil- 

ing    surface    water    upon    private  waukee,  147  Wis.  491,  133  N.  W. 

premises.     Leynaud  v.  Cherry,  203  835. 

m.   App.  541,  544.  2lFarrell  v.  Ontario  (Cal.  App.), 
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remain  in  the  street  in  front  of  private  property,  instead 
of  running  off  in  gutters  municipal  liability  is  established, ' 
since  this  is  negligent  construction.^^ 

§  2710.    Same — Pliability  in  case  of  negligence.^ 

§  2711.    Same — collecting  surface  water  and  casting  it  in 
body  on  private  land. 

Late  decisions  appear  to  adhere  to  the  well  established 


178  Pao.  740;  Dance  v.  Rome  (Ga. 
App.),  99  S.  E.  51;  Kirkland  Dis- 
tributing Co.  V.  Seaboard  Air  Line 
By.  (S.  C),  98  S.  E.  843;  Andrus  v. 
Ashland  (Wis.  1919),  172  N.  W. 
721. 

riooding  basement  due  to  grad- 
ing street.  Kirkland  Distributing 
Co.,  V.  Seaboard  Air  Line  Ry.  (S. 
C.  1919),  98  S.  E.  843. 

Provisions  should  be  made  to 
carry  off  water  from  such  rains 
as  might  be  reasonably  expected. 
Shaw  V.  Greensboro  (N.  C.  1920), 
101  S.  E.  27. 

No  municipal  liability  arises  for 
the  construction  of  a  drain  pipe 
which  broke  and  flooded  private 
premises.  Warden  v.  South  Pasa- 
dena, 168  Cal.  612,  143  Pac.  776. 

Municipal  liability  arises  where 
the  improvement  of  a  street  caused 
the  water  to  overflow  private  prop- 
erty during  heavy  rains.  Beard  v. 
Kansas  City,  96  Kan.  102,  150  Pac. 
540. 

The  city  is  required  under  the 
law  to  provide  for  carrying  off 
water  due  to  ordinary  and  usual 
rains  and  is  not  required  to  antic- 
ipate and  guard  against  the  effects 
and  consequences  of  unusual  and 
extraordinary  rains.  Lexington  v. 
Henderson,  180  Ky.  650,  203  S.  W. 
528. 


In  Washington,  a  municipal  cor- 
poration is  not  liable  for  injuries 
consequent  upon  the  initial  grading 
and  improvement  of  its  streets.  As 
to  surface  water  the  rule  of  the 
common  law  prevails  in  that  state. 
Therefore,  in  that  state  a  munic- 
ipality is  not  liable  in  damages 
for  injuries  to  private  property  by 
the  collection  of  surface  water 
thereon  caused  by  the  initial  grad- 
ing or  improvement  of  its  streets 
and  alleys.  Thorpe  v.  Spokane,  78 
Wash.  488,  139  Pao.  221,  following 
Wood  V.  Tacoma,  66  Wash.  266, 
119  Pac.  859. 

ZZThe  evidence  "tends  to  estab- 
lish the  fact,  not  that  there  was 
an  insufficient  grade  to  the  street 
in  order  to  drain  it,  but  that  there 
was  a  negligent  laying  of  the  ce- 
ment to  that  grade  so  as  to  make 
the  surface  of  the  cement  not  con- 
form to  the  grade  throughout  the 
block.  This  would  be  negligent 
construction  and  injuries  caused 
therefrom  entitled  plaintiff  to  dam- 
ages." White  V.  Springfield,  189 
Mo.  App.  228,  232,  233,  173  S.  W. 
1091,  citing  §  2708.  pp.  5571,  5572, 
vol.  6,  ante.  '      ^ 

23  Yowmans  v.  Hendersonville, 
175  N.  C.  574,  578,  96  S.  E.  45,  47, 
citing  §  2710,  vol.  6,  ante. 

Cement  surfacing  of  street  laid 
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general  rule  that,  while  municipal  authorities  may  pave 
and  grade  streets  and  are  not  ordinarily  liable  for  an  in- 
crease in  surface  water  naturally  falling  on  the  land  of 
a  private  owner  where  the  work  is  properly  done,  they 
are  not  permitted  to  concentrate  and  gather  such  waters 
into  artificial  drains  or  channels  and  throw  them  on  the 
land  of  an  individual  owner  m  such  manner  and  volume 
as  to  cause  substantial  injury  to  such  land  and  without 
making  adequate  provision  for  its  proper  outflow,  unless 
compensation  is  made,  and  for  breach  of  duty  in  this  re- 
spect an  action  will  lie.^*  Thus  diverting  the  natural 
flow  of  water  by  an  outlet  ditch  from  street  drains  may 
create  municipal  liability  in  event  of  injury.**  So  a  city' 
in  building  an  engine  house  may  be  liable  where  it  raised 
the  grade  of  its  lot,  diverted  the  waters  therefrom  and 
dammed  the  natural  course  of  flow  and  cast  it  upon 
private  property.*®  In  an  action  for  damages  caused  by 
surface  water,  due  to  the  construction  of  a  drain,  where 
it  was  alleged  that  the  municipality  gathered  it  into  arti- 
ficial water  channels  and  discharged  it  upon  private  land, 
the  trial  court  found  that  the  discharge  of  surface  water 
on  the  land  involved  was  not  greater  than  it  was  prior  to 
the  construction  of  the  drain,  that  the  municipality  had 
not  authorized  anyone  to  drain  sewage  from  his  premises 
into  the  street  drain,  and  that  if  such  use  had  been  made 
of  the  drain  it  was  without  the  municipality's  knowledge 
or  consent.  It  was  held  that  the  municipality  had  the 
right  to  improve  its  streets  and  to  change  the  natural 
cqurse  of  the  surface  water  by  such  improvements  within 
the  limits  of  the  highways,  even  though  such  improve- 
ments changed  the  flow  of  such  surface  water  onto  ad- 
joining land.*' 

so  unevenly  as  to  cause  the  surface  Oklahoma  City  v.  Stewart  (Okl. 

water  to  collect  and  remain  in  the  1919),  184  Pac.  779. 

street,  held  negligent  construction.  25  Watkins   v.   Port   Gibson,   113 

White  V.  Springfield,  189  Mo.  App.  Miss.    38,   73   So.   867. 

228,  232,  233,  173  S.  W.  1091,  citing  26Bruggeman   v.   York   City,   63 

§  2708,  vol.  6,  ante.  Pa.  Super.  Ct.  542. 

24Towmana     v.     Hendersonville,  ZTStoecker     v.     Cedarburg,     161 

175  N.  C.  574,  578,  96  S.  E.  45,  47,  Wis.  34,  152  N.  W.  445. 
citing  §  2711,  vol.  6,  ante. 
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§  2714.    Statutory  and  charter  provisions.^* 

The  applicability  of  the  requirement  depends,  of 
course,  upon  the  proper  construction  of  governing  provi- 
sion, whether  statutory  or  charter,**  but  when  applicable 


ZSBostwiek  v.  Griffin,  141  Ga. 
120,  80  S.  E.  657;  Hampton  v. 
Duluth,  140  Minn.  303,  168  N.  W. 
20;  Morrill  v.  Kansas  City  (Mo. 
App.),  179  S.  W.  759;  HartseU  v. 
Ashvine,  164  N.  C.  193,  80  S.  E. 
226;  Nashville  v.  Black  (Teun. 
1920),  219  S.  W.  1043,  quoting  with 
approval  §  2714,  vol.  6,  ante. 

Dallas  V.  Shows  (Tex.  Com. 
App.),  212  S.  W.  633,  634,  quoting 
with  approval  part  of  §  2715,  vol. 
6,  ante. 

Eequiremeut  held  valid.  Grambs 
V.  Birmiingiam  (Ala.  1919),  80 
So.  874. 

Eequirement,  held  applicable 
though  the  injury  was  the  result  of 
act  of  city.  Dallas  v.  Shows  (Tex. 
Com.  App.  1919),  212  S.  W.  633. 

29  Applicable  only  to  personal  in- 
juries, not  to  injuries  to  property. 
Strict  construction  adopted.  San 
Antonio  v.  Pf  eiffer  (Tex.  Civ.  App. 
1919),   216  S.  W.   207. 

Eequirement  as  to  notice,  held 
not  applicable  to  suits  for  damages 
arising  from  a  nuisance.  DeMoll 
V.  New  Tork,  148  N.  Y.  S.  966, 
163  App.  Div.  676. 

Law  held  applicable  to  action  or 
damages  by  pare(nt  for  loss  of 
services  of  son  due  to  injuries  from 
defective  sidewalk.  Palmer  v. 
Cedar  Eapids,  165  la.  595,  146  N. 
W.  827. 

Particular  requirement,  held  ap- 
plicable to  personal  injuries  only. 


and  not  to  action  by  father  for 
the  loss  of  services  of  his  son  and 
for  expenses  incurred  in  curing  the 
son  of  personal  injuries  sustained 
by  him  on  account  of  a  defective 
sidewalk.  Calabrease  v.  Chicago 
Heights,  189  111.  App.  534. 

Statute  held  applicable  to  action 
for  injury  to  private  property  due 
to  the  negligence  of  the  city.  By 
reason  of  the  provision  of  the  stat- 
utes certain  Minnessota  decisions 
have  been  abrogated.  Diamond 
Iron  Works  v.  Minneapolis,  129 
Minn.   267,  152  N.  W.  647. 

Act  relates  only  to  injuries  in- 
flicted on  persons  or  property  on  a 
street  due  to  defects  therein,  in- 
capacitating it  partially  or  wholly 
from  services.  Does  not  relate  to 
injury  in  flooding  property  due  to 
an  insufficient  drain.  McCarthy  v. 
Mountain  View,  136  Tenn.  133,  188 
S.  W.  595,  approving  Pye  v.  Man- 
kato,  38  Minn.  536,  38  N.  W.  621, 
and  Moran  v.  St.  Paul,  54  Minn. 
279,  56  N.  W.  80. 

The  words  implied  in  a  chapter 
"claim  for  damages"  were  held 
to  mean  such  claims  as  the  charter 
authorized  the  city  to  audit  and 
pay.  The  object  was  to  give  the 
city  the  option  of  examining  into 
the  merits  of  the  claim  and  paying 
it  without  an  action,  if  deemed 
proper.  In  view  of  the  fact  that 
the  charter  expressly  declares  that 
the    city    shall   not   be    liable   for 
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notice  to  the  municipality  in  substantial  compliance  with 
the  controlling  law  is  usually  held  to  be  a  condition  pre- 
cedent to  the  maintenance  of  the  action.'" 


claims  of  the  character  herein  de- 
scribed it  cannot  be  held  that  it 
was  in  the  legislative  mind  to 
require  the  presentation  to  the 
council  of  a  claim  which  it  was 
expressly  prohibited  from  paying. 
To  do  so  would  be  to  require  the 
performance  of  a  vain  and  useless 
ceremony.  Caviness  v.  Vale^  86  Or. 
554,  169  Pac.  95,  97. 

Statute  required  notice  of  the 
injury,  and  made  failure  to  give 
a  valid  defense.  "The  city  is  not 
entitled  to  notice  under  the  act 
where  the  injury  complained  of  is 
the  direct  and  open  result  of  an 
act  committed  by  the  city  itself. 
In  such  case  the  municipality  en- 
titled to  the  notice  must  know  of 
the  injury,  and  hence  notice  would 
be  unnecessary."  But  it  does  ap- 
ply for  failure  of  a  contractor  do- 
ing public  work  on  the  streets  to 
guard  or  give  warning  of  an  ex- 
cavation. The  city  may  have 
known  of  the  excavation  as  a  re- 
sult of  its  contract  with  the,  con- 
tractor but  it  could  not  know  of 
the  negligence  of  the  contractor 
in  failing  to  give  warning.  His 
failure  produced  a  "negligent  con- 
dition" of  the  street  within  the 
meaning  of  the  act.  Hence,  city 
entitled  to  notice  under  the  statute. 
Hughes  V.  Nashville,  137  Tenn. 
177,   192  S.  W.   916. 

30  Illinois.  McQuaid  v.  Warsaw, 
201  111.  App.  136. 

Indiana.  French  Lick  v.  Allen, 
63  Ind.  App.  649,  115  N.  E.  79. 

Kansas.  McHenry  v.  Kansas 
City,  101  Kan.  180,  165  Pac.  664. 


Missouri.  Beno  v.  St.  Joseph, 
169  Mo.  642,  654,  70  S.  W.  123; 
Lyons  v.  St.  Joseph,  112  Mo.  App. 
,681,  87  S.  W.  588;  Canter  v.  St. 
Joseph,  126  Mo.  App.  629,  634,  105 
S.  W.  1;  Jacobs  v.  St.  Joseph,  127 
Mo.  App.  669,  106  S.  W.  1072. 

New  York.  Purdy  v.  New  York, 
193  N.  Y.  521,  86  N.  E.  560. 

Washington.  Haynes  v.  Seattle, 
83  Wash.  51,  145  Pac.  73. 

Actual  knowledge  of  the  munici- 
pal officers  of  all  the  circumstances 
of  the  iajury,  will  not  dispense 
with  notice.  Eeid  v.  Kansas  City, 
195  Mo.  App.  457,  192  S.  W.  1047; 
Oawthon  v.  Houston  (Tex.  Civ. 
App.),   212  S.  W.   796. 

Written  reports  of  the  accident 
by  police  officers,  as  the  law  re- 
quires, will  not  obviate  the  neces- 
sity of  notice.  Eeid  v.  Kansas 
City,  195  Mo.  App.  457,  192  S.  W. 
1047. 

Should  be  strictly  construed  as 
to  the  requirement  of  the  notice 
within  the  time  specified  and  the 
officer  to  whom  given.  Eeid  v. 
Kansas  City,  195  Mo.  App.  457, 
192  S.   W.   1047. 

Street  construction  adopted. 
Dallas  V.  Shows  (Tex.  Civ.  App. 
1919),  212  S.  W.   633. 

As  requirement  is  in  derogation 
of  a  common  right  the  law  should 
not  be  given  a  literal  construction. 
Titus  V.  Montesano  (Wash.  1919), 
181  Pae.  43. 

A  city  as  a  governmental  agency 
of  the  state  is  subject  to  such 
liabilities  only  as  are  imposed  by 
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The  common  legal  requirements  are  (1)  that  the  notice 
must  be  in  writing,  (2)  given  to  a  named  officer,  as  the 
mayor,  (3)  within  a  specified  time  from  the  date  of  the 
injury,  and  such  notice  must  state  with  reasonable  cer- 
tainty, (4)  the  place  where  (5)  the  time  when  such  injury 
was  received,  (6)  the  general  character  and  circumstances 
of  the  injury,  and  (7)  that  the  person  so  injured  will  claim 
damages  therefor  from  the  city.'^  The  waiver  of  the  re- 
quirement is  not  sanctioned,**^  although  certain  defects  in 
the  notice  given  may  be  waived,  as  contradistinguished 
from  waiver  of  absence  of  notice.^* 


§  2715.    Same — object  and  purpose." 

§  2716.    Same^excuses  for  failure  to  give  notice. 

The  rule  in  Washington  appears  to  be  that  there  can 
be  no  recovery  where  the  claim  is  not  presented  within 


law.  Berry  v.  Helena  (Mont. 
1919),   182   Pao.   117. 

SlEeid  V.  Kansas  City,  195  Mo. 
App.    457,    460,    192    S.    W.    1047. 

See  §  2718  to  2718d,  post. 

S2  Berry  v.  Helena  (Mont.  1919), 
182  Pac.  117;  Tonhey  v.  Decatur, 
175  Ind.  98,  93  N.  B.  540;  White 
V.  Nashville,  134  Tenn.  688,  185 
S.  W.  721;  Berry  v.  Helena  (Mont. 
1919),  182  Pae.  117. 

Mayor  cannot  waive.  Rich  v. 
Eastport,  110  Me.  537,  539,  87  Atl. 
374. 

City  counselor  cannot  waive. 
Eeid  V.  Kansas  City,  195  Mo.  App. 
457,  463,  192  S.  W.  1047. 

Sufficiency  of  facts  constituting 
waiver.  Winter  v.  Niagara  Falls, 
190  N.  Y.  S.  198,  82  N.  E.  1101. 

As  city  cannot  waive,  hence  no 
pleading  filled  by  it  can  have  such 
effect.  Cross  v.  Chicago,  195  111. 
App.  86. 

Waiver  of  notice.  Warner  v. 
8  McQ.— 49 


Wyandotte,  175  Mich.  695,  141' N. 
W.  568. 

If  notice  may  be  waived  at  all, 
it  may  be  done  only  by  the  council 
and  mayor.  Cawthon  v.  Houston 
(Tex.  Civ.  App.),  212  S.  W.  796. 

S8  Wright  V.  Portland,  118  Mich. 
23,  76  N.  W.  141,  5  Detroit  L.  N. 
413  (verification  of  claim) ;  Gris- 
wold  V.  Luddington,  116  Mich.  401, 
74  N.  W.  663;  Germaiue  v.  Muske- 
gon, 105  Mich.  213,  63  N.  W.  78. 

34  See  §2469,  ante. 

The  purpose  of  the  act  was  the 
protection  of  municipal  bodies  cor- 
porate, sustaining  the  constitution- 
ality of  an  act  requiring  notice, 
etc.,  to  the  municipality  of  de- 
fective condition  of  street  causing 
injury  as  a  condition  to  sue.  White 
V.  Nashville,  134  Tenn.  688,  185 
S.  W.  721,  quoting  with  approval 
from  §  2714,  vol.  6,  ante. 

"The  object  of  the  statute  is  to 
afford    the    city    a    designation   of 


8310  Municipal  Coepobations.  [§  2716 

the  time  prescribed,  even  if  the  physical  and  mental  in- 
capacity continued  through  the  entire  period  fixed  by  the 
statute  for  its  presentation.'*  But  in  New  York,  it  has 
been  held  that  where  an  infant  five  years  of  age  was  in- 
jured by  the  alleged  negligence  of  a  village  its  right  of 
action  was  not  barred  because  it  did  not  file  the  notice 
required  within  the  time  prescribed  by  the  statute,  under 
the  rule  that  the  law  does  not  seek  to  compel  one  to  do 
that  which  he  cannot  possibly  perform,  and  that  the  fail- 
ure of  a  father  or  mother  to  file  the  notice  is  not  charge- 
able to  the  infant.'* 

In  an  Illinois  case  it  was  said :  ' '  The  act  is  meant  to 
apply  only  to  those  who  are  mentally  and  physically  ca- 
pable of  comprehending  and  complying  with  its  terms. ' ' 
The  court  took  notice  that  in  many  states  a  strict  con- 
struction has  been  given  to  these'  statutes  and  it  has  been 
held  that  it  is  a  matter  for  the  legislature  to  determine 
whether  there  should  be  any  exceptions  to  such  legisla- 
tion, but  af&rmed  that  it  would  be  unreasonable  so  to  con- 
strue the  statute  as  to  m9,ke  it  appear  that  the  legislature 
intended  to  require  that  to  be  done  which  is  utterly  impos- 
sible of  performance.  Hence,  it  was  held  that  it  does  not 
apply  to  a  child  of  seven  years.'' 

Laws  provide  that  where  by  reason  of  mental  or  physi- 
cal incapacity  of  the  one  injured  to  give  notice,  he  may  do 
so  after  such  incapacity  disappears." 

the  place  so  that  it.  may  examine  it  v.  Kansas  City,  195  Mo.  App.  457, 

and    become    informed    as    to    the  464,  192  S.  W.  1047. 

legality    and    good    faith    of    the  36  Murphy   v.   Ft.   Edwards,    213 

claimant's  demand,  and  of  the  ex-  N.  T.  397,  107  N.  E.  716,  Ann.  Cas. 

>  tent  of  "its  own  liability. "  Krucker  1916C,  1040,  afarming  144  N.  T.  8. 

V.  St.  Joseph,   195  Mo.  App.   101,  451,  159  App.  Div.  471,  143  N.  T.  S. 

102,  190  S.  W.  644.  378,  158  App.  Div.  342.   See  §  2468, 

36  Haynes   v.   Seattle,   83   Wash,  ante,   where   the   doctrine   of  this 

51,  145  Pae.  73.  case  is  more  fully  stated. 

"The    statute    provides    for    no  S7 McDonald    v.    Spring    Valley, 

exceptions  in  case  the  injured  per-  285  111.  52,  120  N.  E.  476. 

son  is  unable  to  give  notice.     And  38  "The   physical   or   mental   in- 

we  do  not  have  the  power  to  en-  capacity  which  enlarges  the  period 

graft  an  exception  upon  it."    Reid  of  limitation  within  which  notice 
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§  2717.    Same— time  for  filing  notice.'^ 

§  2718.    Same— sufficiency  of  notice." 

Under  these  laws  at  least  four  points  must  be  suffi- 
ciently covered.  Th.e  time,  place,  circumstances  of  the 
occurrence  and  the  character  of  the  injury  sustained.*^ 


as  a  condition  precedent  to  a  right 
to  maintain  an  action  must  be 
given,  is  an  inability  of  the  person 
injured  to  give  the  notice  himself 
or  through  another  which  results 
from  a  loss  of  the  faculties  of  the 
mind,  or  from  a  lack  of  power  to 
use  the  mind  because  of  the  loss 
or  impairment  of  the  organs  of 
the  body.  Mere  physical  inability 
to  move  or  to  be  moved  about  or 
to  write  are  not  evidence  of  mental 
or  physical  incapacity.  *  *  * 
Ignorance  of  facts  upon  which  the 
ability  of  the  person  injured  may 
depend  to  give  notice  is  not  evi- 
dence of  mental  or  physical  con- 
dition; nor  is  the  want  of  means 
with  which  to  employ  assistance 
to  give  the  notice  or  to  find  out 
when  the  accident  happened,  evi- 
dence that  the  plaintiff  was  inca- 
pable of  giving  the  notice  within 
thirty  days  because  of  mental  or 
physical  incapacity."  Goodwin  v. 
Fall  Eiver,  228  Mass.  529,  117  N. 
E.  796,  per  Pierce,  J. 

Burden  rests  upon  claimant  to 
prove  an  adequate  excuse  for  fail- 
ure to  give  the  required  notice. 
Townsend  v.  Boston  (Mass.  1919), 
122  N.  B.  395;  Goodwin  v.  Fall 
River,  228  Mass.  529,  117  N.  E. 
796. 

39  Section  2468,  ante.  Hall  v. 
Shenandoah,  167  la.  735,'  149  N.  W. 
831;  Eeid  v.  Kansas  City,  195  Mo. 
App.  457,  192  S.  W.  1047;  Inlagan 


v.  Gary,  34  S.  D.  198,  147  N.  W. 
965;  Taylor  v.  Spokane,  91  Wash. 
629.  158  Pac.  478;  Titus  v.  Monte- 
sano  (Wash.  1919),  181  Pac.  43. 

"The  courts  of  this  and  other 
states  have  rigidly  enforced  the 
statute  requiring  this  notice  within 
the  time  limited. ' '  Krucker  v.  St. 
Joseph,  195  Mo.  App.  101,  102,  190 
S.  W.  644. 

Although  the  notice  is  not  dated, 
it  may  be  shown  by  other  evidence 
it  was  served  within  the  time 
named  in  the  law.  Eeno  v.  St. 
Joseph,  169  Mo.  642,  655,  70  S.  W. 
123. 

"Since  an  action  might  be 
brought  at  any  time  within  the 
period  of  limitations,  the  object 
of  the  statute  is  to  give  the  city 
opportunity  to  investigate  the  ease 
while  conditions  are  fresh  and  thus 
protect  itself  against  actions  which 
may  be  brought  long  after  the 
occurrence."    Jacobs  v.  St.  Joseph, 

127  Mo.  App.  669,  671,  672,  106 
S.   W.   1072;    Harris   v.   Newberry, 

128  Mass.  321. 

40McComb  V.  Chicago,  263  111. 
510,  105  N.  B.  294,  afdrming  183 
lU.  App.  243;  Casey  v.  New  York, 
217  N.  T.  192,  111  N.  E.  764; 
Inlagan  v.  Gary,  34  S.  D.  198,  147 
N.  W.  965;  Cawthon  v.  Houston 
(Tex.  Civ.  App.  1919),  212  S.  W. 
796. 

41  See  §  2469,  ante. 

Time,   place    and    extent    of   in- 
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Other  requirements  are  specified  in  some  laws,  as  that 
the  injured  person  will  claim  damages,**  and  the  amount 
thereof ;  *^  the  residence  of  the  claimant  at  the  date  of 
the  filing  of  the  notice  and  for  a  named  period  prior 
thereto ;  **  and  sometimes  the  names  and  addresses  of 
claimant's  witnesses.*^ 

Under  a  law  requiring  a  st§itement  of  the  precise  resi- 
dence of  the  claimant  by  street  number  at  the  date  of  mak- 
ing the  claim  and  for  six  months  immediately  anterior  to 
such  date,  it  has  been  held  that,  it  is  sufficient  if  the  notice 
or  claim  is  not  calculated  to  mislead,  but  contains  such 
evidence  of  identity  of  place  and  person  as  to  enable  the 
investigating  officers  to  make  proper  investigation  when 
aided  by  reasonable  inquiry.  "When,  therefore,  there  is 
no  evident  intention  to  mislead,  but  a  bona  fide  attempt  to 
comply  with  the  law,  the  notice  is  sufficient  in  the  absence 


jury.  Maryon  v.  Atlanta  (6a. 
1919),  99  S.   B.   116. 

Time,  place  and  cause  of  injury. 
Comery  v.  White,  iO  E.  I.  21,  99 
Atl.  756. 

"Time,  place  and  circum- 
stances." Murphy  v.  St.  Paul, 
130  Minn.  410,  153  N.  W.  619. 

"The  place  where,  the  time  when 
such  injury  was  received,  and  the 
character  and  circumstances  of  the 
injury."  Hackenyos  v.  St.  Louis, 
(Mo.),  203  S.  W.  986. 

Five  essential  elements  are  re- 
quired by  the  Illinois  statute.  1. 
The  name  of  the  person  to  whom 
such  cause  of  action  has  accrued. 
2.  The  name  and  residence  of  the 
person  injured.  3.  The  date  and 
about  the  hour  of  the  accident. 
4.  The  place  or  location  where 
such  accident  occurred.  5.  The 
name  and  address  of  the  attend- 
ing physician  (if  any).  Swenson 
V,    Aurora,    196   111.    App.    83,    89, 


:^ollowing  Eeiehert  v..  Chicago,  169 
111.  App.  498. 

4aEich  V.  Eastport,  110  Me.  537, 
87  Atl.  374;  Eeid  v.  Kansas  City, 
195  Mo.  App.  457,  461,  192  S.  W. 
1047;  Wagner  v.  New  York,  145 
N.  Y.  S.   683. 

However,  a  notice  otherwise  suffi- 
cient, coming  from  the  injured  per- 
son himself,  was  sustained.  Wein- 
Btein  V.  New  York,  141  N.  Y.  S. 
372. 

43  Johnson  v.  Duluth,  133  Minn. 
405,  158  N.  W.  616. 

Amount  of  money  claimed  as 
damages,  not  necessary  under 
Georgia  Code  (Maryon  v.  Atlanta, 
Ga.   1919),  99  S.  B.   116. 

41  Wagner  v.  Seattle,  84  Wash. 
275,  146  Pac.  621;    §  2469,  ante. 

Eesidence  of  claimant  for  six 
months  last  past.  Titus  v.  Monte- 
sano  (Wash.  1919),  181  Pac.  43, 
45. 

46Pearll  v.  Bay  City,  174  Mich. 
643,  140  N.  W.  938. 
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of  any  evidence  that  it  did  in  fact  mislead. ' '  **  The  pur- 
pose of  such  provisions,  as  applied  to  a  claim  arising  from 
a  tort  is  to  enable  the  municipality  to  investigate  both 
the  claim  and  the  claimant.*'' 

Usually  actual  knowledge  of  the  officers  of  the  city  of 
these  facts,  or  any  of  them  is  without  effect  to  dispense 
with  the  giving  of  the  notice  or  with  the  statement  therein 
of  any  essential  fact.** 

A  reasonable  compliance  as  to  the  contents  of  the 
notice,  considering  the  object  of  the  law,  is  all  that  should 
be  required.*®  However  the  express  provisions  of  the  law 
should  in  no  event  be  put  out  of  view."" 


46  Wagner  v.  Seattle,  84  Wash. 
275,  146  Pae.  621;  Decker  v.  Seat- 
tle, 80  Wash.  137,  141  Pac.  338; 
Bane  v.  Seattle,  80  Wash.  141,  141 
Pac.  339;  Lindquist  v.  Seattle,  67 
Wash.  230,  121  Pac.  449. 

47Frasier  v.  Cowlitz  County,  67 
Wash.  31^,  121  Pac.  459. 

48  Lyons  v.  St.  Joseph,  112  Mo.' 
App.  681,  683,  87  S.  W.  588;  Canter 
V.  St.  Joseph,  126  Mo.  App.  629, 
634,  105  S.  W.  1;  Eeid  v.  Kansas 
City,  195  Mo.  App.  457,  463,  192 
S.  W.  1047. 

49  Krucker  v.  St.  Joseph,  195  Mo. 
App.  101,  190  S.  W.  644;  Eeid  v. 
Kansas  City,  195  Mo.  App.  457, 
192  S.  W.  1047. 

Notice  informal  and  not  tech- 
nically accurate  sustained.  Ack- 
eret  v.  Minneapolis,  129  Minn.  190, 
151  N.  W.  976. 

"Technical  accuray  in  the  state- 
ment is  not  required.  Grambs  v. 
Birmingham  (Ala.  1919),  80  So. 
874,  876;  McKinnon  v.  Birming- 
ham, 196  Ala.  56,    71  So.  463. 

60 ' '  The  notice  need  '  not  detail 
the  facts  elemental  to  a  recovery 
with  the  exactness  required  in  a 
petition:    Its  function  is  to  impart 


information  sufBcient  to  enable  the 
city  to  ascertain  the  cause  relied 
upon,  and  when  this  is  done  a 
strict  construction  of  the  statute 
should  not  be  indulged  to  destroy 
the'  efficacy  thereof  because  of 
formal  defects.  But  after  all  has 
been  said  that  can  be  said  in  favor 
of  a  liberal  construction,  no  inter- 
pretation of  a  statute  is  permis- 
sible that  involves  the  ignoring 
of  its  express  provisions.  The  giv- 
ing of  notice  is  required  in  every 
case,  regardless  of  other  sources 
and  means  of  information  possessed 
by  the  city.  It  may  be  sufficient 
within  itself.  It  is  just  as  impera; 
tive  to  include  therein  a  statement 
o'f  the  manner  of  injury  as  it  is  to 
give  any  notice  at  all.  To  hold 
otherwise  would  open  the  door  to 
fraud  and  defeat  the  purpose  of 
the  enactment.  A  claimant  would 
be  permitted  to  leave  the  city  en- 
tirely in  the  dark  respecting  the 
most  important  fact  of  ,  all  until 
he  chose  to  bring  his  suit."  Lyons 
V.  St.  Joseph,  112  Mo.  App.  681, 
683,  684,  87  S.  W.  588. 

The    statute    required    "setting 
forth   his   claim  for   damages   and 
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Some  courts  incline  to  favor  a  liberal  construction  of 
these  requirements,  and  will  not  deny  relief  when  by  any 
reasonable  interpretation  the  notice  or  statement  can  be 
said  to  be  in  substantial  compliance  with  the  law.*^  And 
this  is  the  correct  view.  In  passing  upon  the  sufficiency 
of  the  notice  or  statement  its  object  should  not  be  disre- 
garded, and  formal  rules  of  construction  invoked.  It 
should  be  remembered  that  the  purpose  is  to  give  the 
proper  municipal  authorities  information  which  will  en- 
able them  to  ascertain  and  investigate  the  facts  while  the 
evidence  is  available,  and  to  determine  whether  liability 
exists,  and  if  so,  the  nature  and  eS;tent  of  such  liability. 
While  it  is  true  the  essential  requirements'  of  the  law 
must  be  observed,  the  better  considered  cases  hold  that  a 
claimant  is  not  barred  from  maintaining  his  action  be- 
cause his  notice  or  statement  was  informal,  or  not  techni- 
cally accurate,  if  the  information  required  by  the  law 
could,  in  substance,  be  ascertained  therefrom,*^  and  if 
such  notice  or  statement  was  prepared  and  presented  in 

epeeifying   the   nature    of   his    in-      Weinstein  v.  New  York,  141  N.  T. 
juries  and  the  nature  and  location      S.  372,  156  App.  Div.  541; 


of   the   defect   which   caused   such  v.  Seattle,  86  Wash.  427,  150  Pac. 

injury."      A   notice   was   held   de-  612. 

fective   which   made  no   claim  for  Notice,  held  insufficient.     Moran 

damages,  and  which  did  not  specify  v.  Salt  Lake  City  (Utah),  173  Pae. 

the  nature  of  the  injuries.    Knowl-  702,  distinguishing  Bowman  v.  Og- 

edge    of   municipal    officers    of    all  den  Ciy,  33  Utah  196,  93  Pac.  561. 

that  a  perfect  notice  would  have  Description    of,    and     claim    of 

shown  them  is  immaterial.     ' '  The  property    destroyed.      Lautman    v. 

written  statutory  notice  is  an  in-  New  York,  141  N.  Y.  S.  1042,  157 

dispensable     prerequisite     to     the  App.  Div.  219. 

right  to  maintain  the  suit."     Eich  Typewritten  paper  with  a  type- 

V.  Eastport,   110   Me.   537,  87  Atl.  written  signature  and  without  name 

374.  is  not  a  compliance  with  a  require- 

61  Pearll  v.  Bay  City,  174  Mich.  ment  of  a  verified  statement  show- 

643,    140    N.    W.    938;    Brown    v.  ing  in  detail  the  property  alleged 

Owosso,   126   Mich.   91,   85   N.   W.  to  have  been  damaged  or  destroyed 

256;    Eidgeway    v.    Escanaba,    154  and  the  value  thereof.     Wesley  v. 

Mich.   68,  117  N.  W.  550;   Comery  New  York,  154  N.  Y.  S.  461,  affirm- 

V.  White,  40  E.  L  21,  99  Atl.  756,  ing  151  N.  Y.  S.  587. 

760.  62  Ackeret    v.    Minneapolis,    129 

Substantial  compliance  sufficient.  Minn.  190,  151  N.  W.  976. 
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good  faith,  without  any  design  to  mislead.  A  notice 
which  is  merely  defective  may  be  amended  where  there 
was  no  purpose  to  mislead  the  municipality,^'  however, 
the  right  to  amend  after  the  expiration  of  time  for  giving 
notice  has  been  denied.** 

§  2718a.    Same^-time  of  the  accident. 

The  tirtie  of  the  accident  should  be  accurately  stated, 
since  this  is  an  essential  element  of  the  notice.  An  error 
as  to  the  date  of  the  accident,  it  is  usually  held,  renders 
the  notice  insufficient.^*  Thus  where  the  injury  occurred 
on  one  date  and  the  notice  stated  it  occurred  on  another, 
the  variance,  it  is  generally  held,  is  fataL  The  reason 
advanced  is  that  the  action  is  allowed  upon  the  condition 
only  that  the  municipality  be  first  notified  of  the  time  and 
place.*^     However,  the  decisions  as  to  the  necessity  of 


63  Under  a  law  providing  failure 
to  describe  correctly  the  defect 
which  caused  the  injury  'would  not 
defeat  a  right  of  action  where 
there  was  no  intention  to  mislead 
the  municipality,  and  it  was  not 
in  fact  misled,  a  defective  state- 
ment or  notice  may  be  amended. 
Steinke  v.  Oshkosh,  159  Wis.  124, 
149  N.  W.  715,  reviewing  Wisconsin 
eases. 

B4  Berry  v.  Helena  (Mont.  1919), 
182  Pac.  117.    , 

BSWeisman  v.  New  York,  219 
N.  T.  178,  114  N.  E.  70,  reversing 
155  N.  T.  S.  418,  169  App.  Div. 
558;  Berry  v.  Helena  (Mont.  1919), 
182  Pac.  117. 

"Time  is  often  an  important 
element  in  the  identification  of  a 
given  transaction.  Por  all  prac- 
tical purposes,  an  event  which  be- 
gins and  ends  on  any  given  day  is 
quite  distinct  from,  and  quite  an- 
other than  an  event  which  begins 
and  end  another  day.  Doubtless, 
the  extent  of  injury  might  be  with 


reasonable  ease  identified  without 
a  statement  of  the  time,  but  the 
Legislature,  for  reasons  of  its  owns, 
has  seen  fit  to  prescribe  and  make 
essential  the  statement  of  the  time 
of  the  injury,  and  we  cannot  dis- 
pense with  it  by  construction.  To 
do  so  would  be  to  repeal  the  stat- 
ute, rather  than  to  ascertain  what 
it  means.  The  statute,  then  re- 
quires the  time  of  the  injury  to  be 
stated  in  the  notice  and  the  natural 
^  and  ordinary  mode  of  stating  the 
time  of  an  event  which  begins 
and  ends  within  the  compass  of  a 
day,  unless  more  particularity  is  re- 
quired, is  to  state  the  day  on  which 
it  occurred,  together  with  the 
month  and  year,  in  the  common 
and  ordinary  manner,  and  this  we 
think  is  what  the  legislature  in- 
tended by  the  word  'time,'  as  used 
in  the  statute  in  question."  Gard- 
ner V.  New  London,  63  Conn.  267, 
28  Atl.  42. 

66  Larkin   v.   Boston,    128    Mass. 
521. 
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stating  the  precise  date  of  tlie  accident,  irrespective  of 
slight  error,  and  its  effect,  if  any,  are  not  uniform.^' 

It  has  been  held  that  the  date  of  the  injury  stated  in 
the  notice  must  conform  to  the  date  as  shown  by  the  evi- 
dence at  the  trial,  and  that  a  failure  of  proof  in  this  re- 
spect is  fatal  to  recovery.  If  the  evidence  on  the  point  is 
undisputed  the  question  is  one  of  law,  otherwise  it  is  one 
of  fact." 


Where  two  dates  were  given,  one 
of  which  was  correct,  held  notice 
was  not  misleading.  Canter  v.  St. 
Joseph,  126  Mo.  App.  629,  634, 
636,  105  S.  W.  1. 

Variance  of  three  days.  Gard- 
ner V.  New  London,  63  Conn.  267, 
28  Atl.  42. 

Omission  of  year.  White  v. 
Stowe,  54  Vt.  510. 

Injury  occurred  Dec.  1908,  and 
the  notice  gave  the  date  as  Jan. 
29,  1909,  held  fatal  variance.  Car- 
ter V.  St.  Joseph,  152  Mo.  App.  503, 
133  S.  W.  851. 

Variance  of  one  day,  held  fatal. 
Anthony  v.  St.  Joseph,  152  Mo. 
App.  180,  133  S.  W.  371. 

Error  of  one  day  as  to  the  time 
of  the  accident,  held  not  fatal. 
Murphy  v.  St.  Paul,  130  Minn.  410, 
153  N.  W.  619. 

The  statute  required  the  notice 
to  state  "the  time  whenj  such 
injury  was  received."  A  state- 
ment of  the  date  as  occurring  "on 
or  about  the  1st  day  of  September, 
1913,  about  11  A.  M.,"  when  the 
accident  occurred  September  '2nd 
of  that  year,  was  held  fatally  de- 
fective as  imparting  no  notice. 
Haekeuyos  v.  St.  Louis  (Mo.),  203 
S.  W.  986,  containing  a  dissenting 
opinion  which  declares  the  reason- 


able construction  of  the  require- 
ment. 

Notice  that  the  injury  occurred 
"on  or  about,"  and  date  named, 
held  insufficient.  Eeese  v.  St. 
Louis  (Mo.  1919),  216  S.  W.  315, 
following  Haekenyos  v.  St.  Louis 
(Mo.),  203  S.  W.  986. 

ST  Slight  difference  as  to,  not 
fatal.  Sullivan  v.  Syracuse,  77 
Hun.  (N.  T.),  440,  29  N.  T.  S. 
105;  Connor  v.  Salt  Lake  City,  28 
Utah  248,  78  Pac.  479. 

The  accident  occurred  January 
24,  and  notice  stated  January  22; 
held  notice  was  insufScient  as  the 
true  date  of  the  accident  was  not 
given.  Berry  v.  Helena  (Mont.), 
182  Pac.  117. 

Notice  that  injury  occurred  Octo- 
ber 16,  and  evidence  that  it  hap- 
pened October  18th  or  19th,  held 
not  fatal  if  city  was  not  harmed. 
The  requirement  is  "in  derogation 
of  common  right,  and  ought  not  to 
be  given  a  literal  construction 
when  such  a  construction  will  op- 
erate to  deny  such  rights,  and  when 
the  city  will  in  no  manner  be  in- 
jured thereby."  Titus  v.  Monte- 
sano  (Wash.  1919),  181  Pac.  43, 
47,  per  Fullerton,  J. 

68  Ft.  Wayne  v.  Bender,  57  Ind. 
App.  689,  105  N.  E.  949. 
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§  2718b.    Same— the  place  of  the  accident. 

The  place  of  the  accident  should  be  described  in  the 
notice  with  reasonable  precision  so  far  as  practicable  that 
it  may  be  identified  readily. ®®  However,  absolute  accuracy 
of  description  is  not  required.^" 

A  description  that  the  injury  occurred  upon  a  street 
which  did  not  exist,  it  has  been  held,  is  equivalent  to  no 
description  of  the  place.  A  claim  stating  an  impossible 
place  is  insufficient.®^    Giving  the  name  of  a  street  by  the 


B9  Titus  V.  Montesano  (Wash. 
1919),  ISl  Pac.  43,  45;  Sweeney 
V.  New  York,  225  N.  T.  271,  122 
N.  E.  243;  Purdy  v.  New  York, 
193  N.  Y.  521,  86  N.  E.  560;  Walker 
V.  New  York,  134  N.  Y.  S.  689; 
Collins  V.  New  York,  173  N.  Y.  S. 
451;  Gronin  v.  Boston,  135  Mass. 
110. 

Omission  of  city,  county  and 
state  in  a  notice,  perfect  in  other 
respects,  is  not  fatal.  Kelley  v. 
St.  Joseph,  170  Mo.  App.  358,  361, 
156  S.  W.  804. 

60  Section  2469,  ante. 

Holmes  v.  Kansas  City,  101  Kan. 
785,  168  Pac.  1110,  following  Cook 
V.  Topeka,  75  Kan.  534,  90  Pac. 
244. 

Stating  "a  pile  of  dirt"  as  the 
place  of  injury  will  sometimes  be 
sufB.cient.  Werner  v.  Eochester,  77 
Hun.   (N.  Y.)  33,  28  N.  Y.  S.  226. 

Stating  the  place  as  a  "de- 
cayed an  defective  portion  of  the 
sidewalk,"  held  sufficient.  Meyer 
V.  Tonowanda,  183  N.  Y.  338. 

A  notice  stating  the  place  be- 
tween two  points  fifty  rods  apart 
and  which  pointed  out  that  the 
cause  of  the  injury  was  a  stump 
projecting  four  inches  above  the 
walk,  and  from  the  evidence  it 
appeared  there  was  one  stump  only 
betwe'en  the  points,  held  Buffioiemt. 


Lowe  V.  Clinton,  133  Mass.  526. 

A  notice  stating  the  place  be- 
tween two  points  quite  a  distance 
apart  which  specifies  a  hole  in  the 
sidewalk  into  which  the  injured 
party  could  have  stepped,  and  the 
evidence  showed  there  was  only 
one  hole  between  the  points,  held 
sufficient.  Lincoln  v.  O'Brien,  56 
Neb.  761,  77  N.  W.  76. 

A  notice  stating  the  place  "on 
the  sidewalk  on  the  west  side  of 
24th  St.,  between  Jackson  St.  and 
Vories  St.,"  held  insufficient. 
"Naming  the  places  as  between 
two  streets  over  four  hundred  feet 
apart  would  not  be  fatal  lossness  of 
description  if  plaintiff  had  stated 
something  more  wh|ich  would  have 
served  aa  a  guide  to  the  city  when 
it  came  to  examine.','  Krucker  v. 
St.  Joseph,  195  Mo.  App.  101,  103, 
190   S.  W.   644.  ' 

Description  of  defect.  Loose 
board  on  sidewalk,  held  compliance. 
Titus  V.  Montesano  (Wash.  1919), 
181  Pac.  43. 

61  Walters  v.  Tacoma,  88  Wash. 
394,  153  Pae.  311,  distinguishing 
Hammock  v.  Tacoma,  40  Wash.  539, 
82  Pac.  893,  and  Ellis  v.  Seattle, 
47  Wash.  578,  92  Pac.  431,  wherein 
the  notice  approximately  described 
the  place. 

Stiifficien<sy  as  to  place  of  injury. 
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name  usually  given  to  it  and  by  which  it  is  generally 
known  is  sufficient.®* 

If  the  municipal  authorities  have  no  difficulty  in  locat- 
ing the  place  of  the  injury,  and  making  measurements 
soon  after  it  occurred  and  thus  be  enabled  to  conduct  an 
investigation  intelligently,  it  woud  seem  that  the  first 
purpose  of  the  requiremeht,  namely,  precise  statement  of 
the  place  of  the  injury,  had  been  subserved,  notwithstand- 
ing any  vagueness  of  description  in  the  notice  or  state- 
ihent.  In  brief,  in  such  circumstance,  the  description 
would  be  sufficiently  definite  to  serve  the  purpose  of  the 
case.®'  But  in  a  late  New  York  decision,  it  seems  that 
more  should  be  exacted,  where  it  is  said:  "The  city  is 
entitled  to  know,  not  alone  where  the  accident  in  fact 
happened,  but  also  where  the  injured  person  claimed 
that  it  happened.  The  two  points  are  necessarily  and 
unvariably  identical  and  the  rule  requiring  a  particular 
location  to  be  stated  in  the  notice  should  not  be  greatly 
relaxed  merely  because  the  conjectures  of  the  city  offi- 
cials as  to  its  meaning  prove  accurate. "  ®*  In  event  of 
variance  between  the  notice  or  statement  and  the  evidence 
at  the  trial  as  to  the  place  of  the  injury,  the  question  may 
be  submitted  to  the  jury  whether  the  notice  was  in  fact 
inaccurate,  and  if  so,  whether  there  was  any  intention  on 
the  part  of  plaintiff  to  mislead  and  whether  the  munic- 
ipality was  or  not  ia  fact  misled  thereby;  and  in  such 
case  the  burden  is  on  plaintiff  to  show  that  the  defendant 
was  not  misled.®* 

§  2718c.    Same — ^how  injury  occurred. 

The  circumstances  of  the  accident,  or  the  manner  in 
which  the  injury  occurred,  should  be  so  stated  in  the 

Parker  v.  Pittsfleld,  88  Vt.  115,  92  63  Beyer  v.  North  Towanda,- 183 

Atl.  24.  N.  T.  338,  76  N.  E.  214. 

Substantial     eomplianee     as     to  64  Casey  v.  New  York,  217  N.  T. 

statement    of    place.      Comery    v.  192,  111  N.  E.  764. 

White,  40   E.   I.   21,   99   Atl.   756,  .65  McCarthy    v.    Stoneham,    223 

760.                               '  Mass.  173,  111  N.  E.  €98. 

ezPearll  v.  Bay  City,  174  Mich. 
643,  140  N.  W.  938. 


§  2718d]  Notice  of  Accident  :  Natxjee. 
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notice  as  to  call  the  attention  of  tlie  municipality  with, 
sufficient  distinctness  to  the  defect  or  obstruction  that  it 
may  without  difficulty  locate  and  identify  it  or  have  such 
information  as  will  enable  it  to  investigate  the  cause 
relied  upon.®® 

§  2718d.    Same — nature  of  injury. 

The  character  of  the  injury  received,  should  in  good 
faith,  be  plainly  stated,  in  a  general  way,  at  least,  without 
details,  so  that  the  municipality  may  have  opportunity 
for  inquiry  and  thereby  preclude  imposition  by  false  or 
exaggerated  claims.®' 


86  Anderson  v.  Minneapolis,  138 
Minn.  3^50,  165  N.  W.  134;  Lyons  v. 
St.  Joseph,  112  Mo.  App.  681,  87 
S.  W.  588. 

"The  purpose  of  the  notice  was 
to  give  the  city  such  information 
as  would  enable  it  to  investigate 
the  cause  relied  upon;  and,  if  it 
was  sufficient  for  this  purpose,  it 
was  sufdcient  as  a  condition  prece- 
dent to  maintaining  the  action 
(Lowe  V.  Clinton,  133  Mass.  526). 
The  notice  states,  as  the  cause  of 
the  injury,  a  fall  'consequent  upon 
the  icy  and  slippery  condition  of 
the  said  sidewalk.'  It  is  true  that 
a  sidewalk  may  be  icy  and  slippery 
without  being  defective.  (Stanton 
V.  Springfield,  12  Allen  566).  It 
is  equally  true  that  the  ice  on  a 
sidewalk  may  be  in  such  form  as, 
combined  with  its  slipperiness  ren- 
ders the  way  defective.  (Luther 
V.  Worchester,  97  Mass.  268).  It 
was  not  necessary  that  the  notice 
should  designate  the  cause  of  the 
injury  as  a  defect.  (Savory  v. 
Haverhill,  132  Mass.  324).  And  it 
should  not  be  construed  with  tech- 
nical strictness.  (Spellman  v.  Chie- 
opee,  131  Mass.  443).     We  are  of 


opinion  that  the  notice  in  this 
case  called  the  attention  of  the 
city  with  sufficient  distinctness  to 
the  cause  relied  upon  to  answer 
the  purpose  required;  and  that  it 
was  not  necessary  that  it  should 
state  with  such  particularity  the 
form  of  the  ice  as  to  show  that  it 
was  necessarily  a  defect."  Dalton 
v.  Salem,  136  Mass.  279. 

67  Jacobs  V.  St.  Joseph,  127  Mo. 
App.  669,  671,  106  S.  W.  1072. 

"It  seems  that  plaintiff  gave 
two  notices  to  the  city,  one  just 
after  the  accident  and  one  -just 
before  the  expiration  of  the  sixty 
days  limited  by  the  statute.  The 
latter  referred  to  the  same  injuries 
mentioned  in  the  first  notice  and 
then  enumerated  others  as  result- 
ing from  her  fall.  The  defendant 
city  objected  to  the  notices,  claim- 
ing that  they  did  not  comply  with 
the  statute;  and  that  plaintiff  was 
bound  by  the  first  one  given.  There 
is  no  merit  in  either  objection.  The 
object  of  the  statute  was  to  require 
a  notice  of  the  time  and  place 
of  the  accident  and  its  general 
nature  and  the  attending  circum- 
stance in  a  general   way,  so  that 
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the  eity  could  have  opportunity 
for  examination  and  injury  and 
thereby  avoid  imposition  by  false 
or  exaggerated  claims." 

"It  was  not  intended  to  confine 
the  injured  party  at  the  trial,  to 
just  the  kind  and  nature  of  in- 
juries which  may  in  good  faith  be 
mentioned  in  the  notices.  There 
may  be  latent  injuries  unknown 
to  the  party  and  many  additional 
injuries  or  consequences  may  de- 
velop out  of  those  which  are  known 
after  time  limited  has  expired.  It 
was  not  intended  to  confine  an  in- 
jured party,  who  has  acted  in  good 
faith,  to  the  specific  injuries  men- 
tioned. In  this  view  it  is  apparent 
that  there  could  be  no  good  reason 
for  objecting  to  the  second  notice, 
for  though  it  may  have  been  neces- 
sary defendant  should  have  wel- 
comed it  rather  than  make  com- 
plaint." George  v.  Edelbrock,  97 
Mo.  App.  56,  62,  63. 

The  notice  with  respect  to  the 
injury  is  as  follows:  "I  slipped 
and  fell  and  was  permanently  in- 
jured; said  accident  occurred  by 
reason  of  snow  and  ice  being  al- 
loweii  to  accumulate  and  remain 
on  said  sidewalk;  said  injuries  con- 
sist of  wounds  and  bruises  of  the 
sciatic  nerve  on  my  left  hip  and 
thigh."  In  sustaining  the  notice 
the  court  said:  "It  is  also  urged 
that  the  notice  does  not  state  all 
the  facts  in  relation  to  the  side- 


walk and  plaintiff's  injury,  as  fuUy 
as  these  matters  are  stated  in  the 
petition,  nor  sufS.cient  facts  to  show 
the  liability  of  the  city.  The 
notice  is  only  required  to  state  the 
time  and  place  and  the  character 
and  circumstances  of  the  injury. 
It  is  intended  for  the  benefit  of  the 
city  in  order  to  put  its  officers  in 
possession  of  the  salient  facts  upon 
which  the  claim  for  damages  is 
predicated,  and  the  place  where  the 
injury  is  alleged  to  have  occurred, 
in  order  that  they  may  investigate 
them,  and  thereby  ascertain 
whether  t^e  claim  be  a  just  one  or 
fictitious  and  fraudulent,  and  to 
this  end  it  was  not  necessary  that 
the  injury  to  its  fullest  extent, 
scope  and  effect  be  set  forth  in  the 
notice,  but  a  substantial  compliance 
with  the  statute  was  all  that  was 
necessary.  It  is  not  claimed  that 
the  notice  was  intended  to  de- 
ceive." Eeno  V.  St.  Joseph,  169 
Mo.   642,   655,  70  S.  W.   123. 

Notice  must  "reasonably  de- 
scribe the  injury."  "To  say  that 
the  injury  was  a  fracture  of  the 
arch  of  the  foot  is  such  a  reason- 
able description,  although  it  may 
not  be  technically  accurate  from 
a  surgeon's  point  of  view."  Titus 
V.  Montesano  (Wash.  1919),  181 
Pac.  43,  45. 

Injury  to  automobile.  Stein- 
haus  V.  New  Tork,  179  N.  T.  S. 
195. 


CHAPTER  54. 

MUNICIPAL  LIABILITY  FOR  DEFECTIVE 
STREETS. 

I.  General  Rules. 

II.  Paetioulae  Streets  as  to  Which  Liability  Extends. 

III.  Particttlar  Parts  op  Streets  to  Which  Liabilitt  Extends. 

IV.  Liabilitt  tor  Acts  or  Others. 
V.  Who  Mat  Sue. 

VI.    Particular  Conditions  as  Cause  op  Injury. 

a.  In  general. 

b.  Driveway. 

c.  Sidewalks. 

d.  Crosswalks. 

VII.  Duty  to  Guard  and  Warn  Against  Danger. 

VIII.  Notice  op  Dbpects. 

IX.  Contributory  Negligence. 

X.  Proximate  Cause. 


I.  general  rules. 


§  2719.  Liability  in  general.  §  2726. 

I  2720.  Same — general    rule    appli- 
cable  to   cities,   villages, 
and   incorporated   munic-      §  2727. 
ipalities. 

I  2721.  Same — minority  rule. 

I  2722.  Same — liability  as  imposed,      §  2728. 
limited   or   precluded   by 
statute  or  charter. 

\  2723.  Same  —  states  in  which       §  2729. 
there  is  no  liability,  com- 
mon law  or  statutory. 

(  2724.  Extent  of  liability  and  es-       §  2730. 
sentials   of  cause   of   ac- 
tion. §  2732. 

i  2725.  Purposes  for  which  streets 
must  be  kept  in  condi- 
tion. 
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Not  liable  unless  negligent: 
' '  reasonable ' '  care  neces- 
sary. 

Prior  accident  at  same 
place  as  sufficient  to 
show   negligence. 

Duty  cannot  be  delegated 
so  as  to  shift  responsi- 
bility. 

Necessity  of  lapse  of  time 
between  notice  of  defect 
and   time   of   accident. 

Miscellaneous  matters  held 
not  defense. 

Same — lack  of  funds  to  re- 
pair. 
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n.    PARTICULAE  BTEEETS  AS  TO  'WHICH  LTABILlrY  BXTENDS, 


§  2733.  Streets  must  be  public 
highways. 

§  2734.  Same — streets  outside  mu- 
nicipal limits. 

§  2735.  Streets  not  opened  or  im- 
proved. 

§  2736.  What  included  within  term 
"street." 


§  2737.  Streets  and  walks  in  out- 
lying   districts. 

§  2738.  Streets  in  property  an- 
nexed. 

§  2739.  Injury  outside  of  street 
limits. 


III.    PAETICULAE  PARTS  OF  STREETS  TO  WHICH  TJABTTiTTY  EXTENDS. 


§2742.  "Width"  of  way  as  to 
which  duty  extends. 

§  2743.  Sidewalks. 

§  2744.  Same — sidewalks  partly  or 
wholly  outside  limits  of 
streets. 


§  2745.  Same — failure  to  construct 
sidewalks  as  distin- 
guished from  failure  to 
repair. 

§  2748.  Alleys. 

§  2749.  Bridges. 


IV.     LIABILITY  FOE  ACTS   OP   OTHERS. 

§  2750.  May  be  liable  for  the  acts      §  2752.  Same — licenses    for   amuse- 
of  third  persons.  ments,  shows  or  fireworks 

§  2751.  Liability  for  negligence  of  in  streets. 

licensee.  §  2752a.  Same — permitting     racing 

in  streets. 

V.    WHO  MAT  SITE. 

§  2754.  Right  tp  sue  is  limited  to      §  2758.  AutomobUists. 

"travelers."  §2759.  Bicycle  and  tricycle  riders. 

§2757.  Children. 


VI.    PAETIOULAE  CONDITIONS  AS  CAUSE  OP  INJURY. 


a.  In  general. 


;  2766. 
i  2767. 
i  2768. 


i  2769. 

i  2770. 
i  2771. 
i  2772. 


Defects  in  plans. 

Obstructions. 

Same  —  obstructions  be- 
tween driveway  and  side- 
walk. 

Openings,  excavations, 
holes  and  the  like. 

Snow  and  ice. 

Moving  objects. 

Defects  outside  limits  of 
street. 


§  2774.  Openings     or     obstructions 

close  to  street. 
§  2775.  Overhanging     and     falling 

objects. 
§  2776.  Same — falling    of    tree    or 

limb. 
§2778.  Same    —   faUing'  objects 

caused  by  negligence  of 

others. 
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b.  Driveway. 

§  2779.  In  general.  §  2781.  Obstructions. 

§  2780.  Openings,     holes,     exeava-      §  2783.  Objects  frightening  horses, 
tions,  etc. 

c.  Sidewalks. 

§  2785.  Particular   defects   in   gen-  §  2787.  Obstructions. 

eral  —  holes,    depressions,  §  2788.  Excavations   and   openings. 

irregularities.  §  2789.  Ice  and  snow. 
§  2786.  Steps   or  abrupt  slopes. 

d.  Crosswalks. 

§  2791.  What  defects  actionable  in 
general. 

VII.    DUTY  TO  GUAED  AND  V7ABN  AGAINST  DANGEB. 

§  2795.  General   rule.  §  2801.  Same — persons    coming    on 

§  2796.  Same — dangers   created    by  street  from  private  prop- 

third  persons.  erty  or  way. 

§  2797.  Same — guards   required    by  §  2804.  Sufaeieney     of     guard     or 
ordinance.  warning. 

§  2799.  Application  of  rule  to  par-  §  2806.  Duty  to  light  streets. 
ticular   dangers. 

I  2800.  Same — declivities    and    em- 
bankments. 

Vin.     NOTICE  OP  DEFECTS. 


i  2807.  Necessity  for. 

t  2808.  Same — notice  not  necessary 
where  original  negligence 
that   of  municipality. 

i  2809.  Same — ^where  original  neg- 
ligence that  of  licensee. 

i  2810.  Notice  to  particular  per- 
sons as  imputed  to  mu- 
nicipalities. 


§  2811.  Actual  notice. 

§  2813.  Constructive   notice. 

§  2814.  Same — constructive     notice 

based  on  length  of  time. 
§  2815.  Same — latent  defects. 
§  2817.  Eules   as  to  notice  applied 

to  snow  and  ice. 
§  2818.  Question  of  fact. 


IX.     CONTEIBUTOET   NEGLIGENCE. 


i  2820.  Contributory   negligence    is 

defense. 
i  2821.  Ordinary  care  is  test. 


§  2822.  Same — amount  of  care  dis- 
tinguished from  degree 
of  ca^e. 
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§  2823.  Same — amount  of  eare  as 
dependent  on  circum- 
stances. 

§  2824.  Right  to  assume  that  street 
is  safe. 

§  2825.  Duty  to  observe  patent  de- 
fects. 

§  2826.  Effect  of  knowledge  of  de- 
fects or  dangers. 

§  2827.  Same — f  orgetf  ulness. 

§  2828.  Same — choice  of  ways. 

§  2829.  Traveling  at  night.      ' 

§  2830.  Pedestrian  not  on  sidewalk 
or  crosswalk. 


§  2831.  Same — crossing  stieet  other 
than  on  crosswilk. 

§  2834.  Negligence  as  attributable 
to  persons  under  disabil- 
ity— children  as  negli- 
gent. 

§2835.  Same — ^blind  or  pfirm  per- 
sons. 

§  2836.  Same — ^intoxieaJted    persons. 

§  2838.  Particular  acts  as  contrib- 
utory negligence. 

§  2839.  Imputed   nfegligence. 

§  2840.  Burden  of  proof. 

§  2841.  Question  of  fact  or  law. 


X.     PEOXIMATE  CAtrSE. 


1 2843.  Defect  in  street  must  be 
proximate  cause. 

i  2845.  Concurring  and  intervening 
ca:uses:  defect  in  street 
need  not  be  sole  cause. 

(  2846.  Same — Massachusetts    rule. 

5  2848.  Same — act  of  injured  per- 
son as  concurring  cause. 


§  2851.  Same — application  of  rule 
where  concurring  cause 
is  slippery  condition, 
snow,  ice,  oil,  etc. 

i  2854.  Same — run  away  horse  as 
proximate  cause. 


I.   GENBEAIi  RULES. 

§  2719.    Liability  in  general.^ 

§  2720.    Same — general  rule  applicable  to  cities,  villages, 
and  incorporated  municipalities. 

Apart  from  statute,  late  decisions  m  a  majority  of  the 
states,  affirm  municipal  liability  to  private  action  for  in- 
juries resulting  from  defective  public  ways.®     In  such 


1  "Although  the  legal  principles 
that  must  control  the  disposition 
of  the  countless  cases  of  this 
character  are  few  and  simple,  the 
facts  of  each  particular  case  dis- 
tinguish it  from  almost  every  other 
of  the  same  kind,  and  as  a  conse- 
quence the  result  in  each  case  fol- 
lows from  the  application  of  the 


same  legal  principles  to  a  constant- 
ly differing  state  of  facts."  Halli- 
day  v.  Booth  &  Flinn,  62  Pa.  Super. 
Ct.  147,  149. 

2  Alabama.  "Municipal  liability 
*  *  *  arises  by  necessary  im- 
plication from  legislative  enact- 
ments on  the  subject  of  munic- 
ipal   powers    and    authority    over 
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case  it  is  generally  regarded  that  implied  municipal  lia- 
bility exists. 


streets."  Grambs  v.  Birmingliam 
(Ala.  1919),  80  So.  874;  Bessemer 
V.  Whaley,  187  Ala.  525,  65  So. 
542. 

Indiana.  Duty  to  use  reasonable 
care  to  keep  its  streets,  including 
the  sidewalks  thereof,  in  a  reason- 
ably safe  condition  for  travel. 
Terre  Haute  v.  O'Neil  (Ind.  App. 
1920),  126  N.  E.  26. 

In  Alabama,  cities  and  towns  are 
liable  for  injuries  resulting  from 
defective  ways  when  not  express- 
ly, made  so  by  statute.  Mont- 
gomery V.  Eoss,  195  Ala.  362,  70 
So.  634. 

District  of  CJolumbia.  The  com- 
missioners of  the  District  of  Colum- 
bia, having  full  control  of  the 
streets,  are  under  a  duty  in  the 
eiercise  of  ordinary  care  to  keep 
the  public  ways  of  the  city  in 
such  condition  that  they  can  be 
used  with  reasonable  safety.  Eule 
applied  to  a  public  alley.  Scheuch 
v.  District  of  Columbia,  44  App.  D. 
C.  118. 

Idaho.  Baillie  v.  Wallace,  24 
Idaho  706,  135  Pac.  850,  852,  fol- 
lowing Carson  v.  Genesee,  9  Idaho 
244,  74  Pac.  862,  108  Am.  St.  Eep. 
127. 

Illinois.  Sherwin  v.  Aurora,  257 
111.  458,  100  N.  E.  938,  affirming 
168  111.  App.  320;  Hanrahan  v. 
Chicago,  289  111.  400,  124  N.  B. 
547,  afdrming  209  111.  App.  630. 

Kansias.  Hibbard  v.  Wichita,  98 
Kan.  498,  159  Pac.  399,  L.  B.  A. 
1917A,  399,  quoting  with  approval 
from  §  2720,  p.  5290,  vol.  6,  ante. 
See  Everly  v.  Gas,  95  Kan.  307,  308, 
147  Pac.  1134,  L.  E.  A.  191-5B,  448. 

The  rule  in  Kentucky,  "as  estab- 
lished by  an  unbroken-  line  of  oases, 
8  McQ.— flO 


is  that  a  municipality  must  exercise 
ordinary  care  to  keep  and  maintain 
its  streets  and  sidewalks.,  after 
they  have  been  taken  over  by  the 
city,  in  reasonably  safe  'condition 
for  the  character  of  travel  for 
which  they  are  intended,  and  if  it 
should  fail  to  do  this,  it  will  be 
liable  to  the  one  suffering  damages 
thereby."  Tudor  v.  Louisville,  172 
Ky.  429,  189  S.  W.  456,  458;  Eagan 
v.  Covington,  166  Ky.  825,  179  S. 
W.  1026;  Gnau  v.  Aokerman,  166 
Ky.  258,  179  S.  W.  217;  Louisville 
v.  Haugh,  157  Ky.  643,  163  S.  W. 
IIOL 

Minnesota.  ' '  In  establishing, 
maintaining  and  caring  for  streets, 
highways  and  public  pkrks,  a  mu- 
nicipality acts  in  its  governmental 
and  not  in  its  proprietary  capac- 
ity." Ackeret  v.  Minneapolis,  129 
Minn.    190,    151   N.   W.    976. 

It  is  a  firmly  established  rule  in 
Minnesota  "and  in  most  of  the 
Middle  and  Western  states  that  a 
city  is  liable  for  injuries  resulting 
from  defects  or  dangerous  condi- 
tions of  its  streets.  The  reason  as- 
signed for  making  a  distinction 
between  such  cases  and  those  gov- 
erned by  the  general  rule  are  vari- 
ous and  not  very  satisfactory." 
Ackeret  v.  Minneapolis,  129  Minn. 
190,   151  N.  W.  976. 

Missouri.  Duty  to  maintain 
street  is  ministerial.  Henson  v. 
Kansas  City  (Mo.  1919),  210  S.  W. 
13;  Moxley  v.  Pike  County,  276  Mo. 
449,  208  S.  W.  246. 

Nebraska.  Ohaney  v.  Eiverton 
(Neb.  1920),  177  N.  W.  845. 

Oregon.  ' '  In  the  actual  construc- 
tion and  maintenance  of  streets 
and  sidewalks,  the  city,  acting  by 
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§  2721.    Same 
§2722 


-minority  rule.^ 


Same — Pliability  as  imposed,  limited  or  precluded 
by  statute  or  charter. 

The  legislature  has  power  in  the  absence  of  constitu- 
tional restriction,  to  exempt  municipal  corporations  abso- 
lutely from  liability  for  defects  in  streets  due  to  negli- 
gence of  its  servants.*   However,  a  legislative  act  applic- 


servants  employed  by  its  ofS.cers 
with  the  authority  of  the  munic- 
ipality, is  engaged  in  a  purely 
ministerial  duty,  and  is  liable  to 
respond  in  damages  for  and  injury 
caused  by  the  negligent  act  or 
omission  of  such  officers  or  em- 
ployers in  improperly  building  the 
sidewalk  and  knowingly  failing  in 
its  duty  to  keep  the  same  in  a 
reasonably  safe  condition  for 
travel."  Eider  v.  La  Grande,  73 
Or.  227,  144  Pac.  471. 

"County  roads  and  city  streets 
amd  sidewaaks,  when  once  con- 
structed, are  for  the  benefit  of  all 
people  who  may  have  occasion  to 
travel  or  pass  along  or  across  such 
highways,  the  duty  to  repair  which 
is  also  imposed  upon  the  municipal 
corporation  for  the  benefit  of  the 
entire  public,  and  not  for  the  sole 
advantages  of  the  citizens  residing 
in  the  immediate  neighborhood  spe- 
cially benefited  thereby."  Hum- 
phrey V.  Portland,  79  Or.  430,  154 
Pac.  897,  902,  quoting  part  of 
§  2721,  vol.  6,  ante. 

Peimsylvaiiia.  Short  v.  Carbon- 
dale,  249  Pa.  564,  95  Atl.  254.     - 

Tennessee.  Negligence  to  keep 
streets  in  safe  condition  for  travel 
creates  municipal  liability  in  Ten- 
nessee. Fleming  v.  Memphis,  126 
Tenn.  331,  148  S.  W.  1057. 

Washington.    "A     city     is,     of 


course,  as  a  general  rule,  liable  for 
negligence  in  the  ca,re  of  its 
streets."  Zellers  v.  Seattle  Lodge, 
94  Wash.  32,  161  Pae.  834. 

Liability  exists  for  injuries  sus- 
tained upon  sidewalks,  streets  and 
public  places.  This  is  an  excep- 
tion to  the  rule  exempting  munic- 
ipalities from  liability  for  negli- 
gence in  the  matter  of  govern- 
mental functions.  Taylor  v.  Spo- 
kane, 91  Wash.  629,  158  Pae.  478, 
480,  quoting  from  and  approving 
Cunningham  v.  Seattle,  42  Wash. 
134,  84  Pae.  641,  4  L.  E.  A.  (N.  S.) 
629,  7  Ann.   Cas.  805. 

3  After  quoting  part  of  §2721, 
vol.  6,  ante,  ending  wdth  note  33, 
it  is  said:  "The  rule  thus  as- 
serted, though  in  conflict  with  some 
judicial  expression  upon  the  sub-, 
ject,  is  supported  by  the  great 
weight  of  authority."  Humphrey 
V.  Portland,  79  Or.  430,  154  Pac. 
897,  902. 

New  Hampshire.  "A  traveler 
who  is  injured  by  a  defect  in  a 
highway  is  remedyless  at  common 
law."  Hickey  v.  Berlin,  78  N.  H. 
69,  96  Atl.  295. 

Vermont.  Liability  must  be  im- 
posed by  statute.  Latulippe  v. 
BurUngton  (Vt.  1919),  108  Atl.  425. 

4Minton  v.  Syracuse,  158  N.  T. 
S.  470,  474,  172  App.  Div.  39,  fol- 
lowing  Mullen   V.   Middleton,   187 
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able  to  one  city  only  wMcli  provided  that  there  should  be 
no  liability  for  injuries  to  persons  or  property  by  reason 
of  defects  in  streets  or  alleys  or  other  property  under  its 
control  was  held  unconstitutional  in  Tennessee.* 

The  usual  statutory  or  charter  requirement  that  the 
city  or  town  shall  "keep  open  and  free  from  obstruction 
all  streets,"  is  generally  held  to  be  mandatory.^  But 
obviously  to  render  the  municipality  liable  to  private 
action  in  such  case  it  must  be  shown  that  the  municipality 
has  been  guilty  of  some  act  of  omission  or  commission 
amounting  to  a  breach  of  its  corporate  duty,  as  prescribed 
by  such  requirement.' 

If  the  law  imposes  the  duty  upOn  an  independent  board 
or  commission  over  which  the  municipality  has  no  con- 
trol, to  abate  and  prevent  nuisance  in  the  streets  and  pub- 
lic ways,  the  municipality  can  not  be  held  liable  for  injury 


N.  Y.  37,  79  N.  B.  863,  11  L.  E.  A. 
(N.  S.)  391,  where  it  is  said:  "It 
is  by  force  of  the  special  or  stat- 
utory charter  that  municipal  cor- 
porations come  under  a  liability 
for  a  breach  of  neglect  of  corporate 
duties  imposed." 

See  Bryan  v.  West  Palm  Beach 
(Fla.),  77  So.  627;  Colby  v.  Port- 
land, 85  Or.  359,  166  Pac.  537,  542. 

B  Fleming  v.  Memphis,  126  Tenn. 
331,  148  S.  W.  1057. 

6  Nessen  v.  New  Orleans,  134  La. 
455,  64  So.  286,  288;  McCormack 
V.  Robin,  126  La.  598,  52  So.  780, 
139  Am.  .St.  Eep.  549. 

Idaho  statute.  Streets  "to  be 
kept  open  and  in  repair  and  free 
from  nuisance."  Baillie  v.  Wal- 
lace, 24  Idaho  706,  135  Pac.  850. 

In  Massachusetts  the  statutory 
duty  is  to  maintain  the  public  ways 
reasonably  safe  for  travel,  repairs, 
etc.  Kelleher  v.  Newburyport,  227 
Mass.  462,  116  N.  E.  806. 

The  South  OaroUna  statute  al- 
lows an  action  to  any  person  who 


shall  receive  damages  in  his  person 
or  property  through  a  defect  in 
any  street.  Burnett  v.  Greenville, 
106  S.  C.  255,  91  S.  E.  203. 

7  Moreover,  the  duty  of  the  city 
enjoined  by  the  statute  must  be 
considered  in  the  light  of  the  law- 
ful use  of  the  street  an  abutting 
landowner  may  make  during  its 
construction  of  a  building  on  his 
land.  "The  city  had  the  right  to 
assume  that  the  owners  of  build- 
ings abutting  the  street,  or  the 
construction  company  would  exer- 
cise a  proper  degree  of  care  to 
prevent  injury  to  travelers  upon 
the  street."  Holmquist  v.  C.  L. 
Gray  Const.  Co.,  169  Iowa  502, 
151  N.  W.  828,  following  Parmenter 
V.  Marion,  113  Iowa  297,  85  N. 
W.  90. 

Authority  over  streets  does  not 
impose  the  obligation  to  build  or  to 
maintain  bridges  within  its  limits 
across  streams.  Coffey  v.  Berkeley, 
170   Cal.  258,  149  Pa,c.  559. 
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to  a  vehicle  due  to  its  colliding  with,  building  material  in 
the  street  at  night,  without  light  or  signal  to  indicate 
danger,  which  constituted  an  obstruction  and  a  nuisance.* 
Charter  provisions  exempting,  or  limiting  the  liability 
of  the  municipality  for  injuries  resulting  from  defective 
streets  and  sidewalks,  and  imposing  such  liability  on 
negligent  public  officers,  or  in  case  of  sidewalks,  on  abut- 
ting landowners,  are  generally  sustained  as  valid  and 
constitutional.'  But  the  fact  that  abutting  land  owners 
are  required  by  statute  or  charter  to  construct  and  keep 


8  The  negligence  alleged  in  the 
case  was  the  failure  of  the  city 
to  enforce  an  ordinance,  and  under 
the  law  the  power  to  enforce  such 
ordinance  was  in  the  police  board 
and  not  in  the  city.  The  city  did 
not  fail  to'  perform  a  duty  imposed 
upon  it.  The  action  was  not  based 
on  negligence  of  the  city.  How- 
ever, the  city  was  empowered  to 
pass  ordinances  to  protect  prop- 
erty. Taxicab  Co.  v.  Baltimore, 
118  Md.  359,  84  Atl.  548. 

8  Charter  provision  exempted  city 
from  liability  for  personal  injuries 
due  to  defective  sidewalks.  Cavi- 
ness  V.  Vale,  86  Or.  554,  169  Pac. 
95. 

A  charter  provided  that  the  city 
shall  not  in  any  event  be  liable 
for  damages  to  any  person  for  an 
injury  caused  by  any  defect  or 
dangerous  place  in  any  sidewalk, 
cross  walk,  street,  etc.,  unless  the 
mayor,  chairman  of  the  street  com- 
mittee, or  street  commissioner  shall 
have  had  actual  notice  of  such 
defect  or  dangerous  place  and  a' 
reasonable  time  thereafter  in  which 
to  repair  or  remove  such  defect  or 
dangerous  place  before  the  happen- 
ing of  such  accident  or  injury  and 
in  no  case  shall  more  than  one 
hundred   dollars    be    recovered   as 


damages  from  the  city  or  any  such 
accident  or  injury.  This  provi- 
sion was  held  not  to  conflict  with 
the  constitutional  provision  that 
"every  man  shall  have  remedy 
by  due  course  of  law  for  injury 
done  him  in  his  person,  property 
or  reputation."  By  another  sec- 
tion of  the  charter  authority  is 
conferred  upon  the  council  to  levy, 
assess  and  collect  taxes,  etc.,  to 
appropriate  for  any  item  of  city 
expenditure  and  provide  for  the 
payment  of  the  expenses  of  the 
city;  to  prevent  and  remove  all 
obstructions  from  the  streets, 
alleys,  sidewalks,  cross  walks,  pub- 
lic parks  and  other  public  places, 
etc.  The  council  is  also  empowered 
to  improve  or  repair  any  street  or 
alley  or  any  part  thereof.  The 
court  expressed  the  opinion  that  if 
the  injury  suffered  due  to  the  negli- 
gence of  the  city  or  its  agents 
should  exceed  the  sum  of  one  hun- 
dred dollars  "an  action  may  be 
maintained  against  the  ofBcers  of 
the  municipality  whose  duty  it  was 
to  cause  the  street  to  be  repaired, 
and  to  see  that  the  highway  was 
kept  in  suitable  condition  for  pub- 
lic travel.  Since  such  a  remedy 
is  availing,  the  section  of  the 
charter  referred  to  does  not  violate 
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in  repair  sidewalks  does  not  relieve  the  city  of  its  duty 
to  exercise  reasonable  care  and  diligence  in  repairing  de- 
fects in  sidewalks,  or  its  liability  for  negligence  in  the  dis- 
charge of  this  duty.^" 


the  clause  of  the  fundamental  law 
of  the  state.  PuUen  v.  Eugene, 
77  Or.  320,  146  Pac.  822,  824. 

Charters  provide  that  no  recourse 
shall  be  had  against  the  city  for 
damage  or  loss  to  person  or  prop- 
erty suffered  or  sustained  by  rea- 
son of  the  defective  condition  of 
any  sidewalk,  nor  shall  there  be 
any  recourse  against  the  city  for 
want  of  repair  of  any  sidewalk, 
nor  shall  there  be  any  recourse 
against  the  city  for  damage  to  per- 
son or  property  sustained  by  rea- 
son of  accident  on  sidewalk,  but  in 
such  case  the  person  or  persons 
upon  whom  the  law  may  have  im- 
posed the  obligation  to  repair 
such  defect  in  the  sidewalk 
and  also  the  officer  and  officers 
through  whose  official  negligence 
such  defect  remains  unrepaired 
shall  be  jointly  and  severally 
liable  to  the  party  injured  for 
the  damage  sustained.  The  duty 
to  keep  the  sidewalk  repaired  and 
liability  for  injuries  from  defects 
■is  imposed  on  abutting  owners. 
Such  charter  provisions  have  been 
sustained  as  constitutional  al- 
though the  constitution  declares 
that  a  right  of  action  to  recover 
damage  for  any  injury  sustained 
cannot  be  abridged  by  legislation 
so  as  to  deprive  the  injured  party 
of  all  remedy.  Humphrey  v.  Port- 
land, 79  Or.  430,  154  Pac.  897,  902. 

"It  may  well  be  doubted 
whether  it  is  oompeteijt  for  the 
charter  making  power  to  take  away 
from  plaintiff   a   complete  remedy 


against  the  city  which  is  always 
solvent  and  responsible  and  whittle 
it  down  to  the  point  whether  plain- 
tiff will  have  a  partial  and  doubt- 
ful remedy  against  the  city  officers, 
or  against  a  subordinate  officer 
whose  position  is  perhaps  a  little 
lower  than  a  deputy  inspector  and 
a  little  higher  than  that  of  the  dog 
catcher.  To  the  writer  it  seems 
that  such  a  conclusion  is  contrary 
to  justice  and  in  direct  opposition 
to  the  doctrine  laid  down  in  Bat- 
dorf  v.  Oregon  City,  53  Or.  402, 
100  Pac.  937,  18  Ann:  Cas.  287. 
*  *  •  The  city,  under  the  doe- 
trine  of  respondeat  superior,  would 
be  liable  for  the  negligence  of  any 
officer  authorized  by  it  to  see  to 
the  repairs  of  the  street,  or  per- 
haps for  a  failure  to  designate  such 
officer.  The  mayor  and  commis- 
sioners, on  the  other  hand,  as  here- 
tofore observed,  are  not  liable  if 
they  have  used  reasonable  diligence 
to  provide  funds  for  such  repair 
and  to  see  that  a  system  of  inspec- 
tion and  report  of  repair  of  walks 
is  provided  for,  and  competent  per- 
sons designated  to  make  such  in- 
spections and  repairs,  unless  the 
defection  is  so  glaring  and  notori- 
ous and  long  continued  as  of  it- 
self to  create  a  presumption  of 
its  existence,  which  is  not  the  case 
here."  Colby  v.  Portland,  85  Or. 
359,  166  Pac.  537,  542,  per  Mc- 
Bride,  0.  J. 

10  Key  West  v.  Baldwin,  69  Tla. 
136,    67    So.    808,    810,    approving 
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Provisions  granting  immunity  from  liability  will  not 
be  extended  by  construction.  Thus  in  Florida  an  act 
providing  that,  the  city  ' '  shall  not  be  liable  for  personal 
injuries  due  to  defective  condition  of  its  streets  or  for  the 
malfeasence  or  nonfeasance  of  its  officers  or  employees," 
was  held  not  to  exempt  the  city  from  action  for  personal 
injuries  caused  by  the  city  placing  and  maintaining  a 
dangerous  obstruction  in  one  of  its  streets  by  laying  and 
stretching  wires  along  and  upon  the  street  for  the  pur- 
pose of  designating  a  parking  place  for  automobiles  over 
which  plaintiff  while  walking  on  the  street  in  the  night- 
time tripped  and  f  ell.^^ 

The  Michigan  statute,  imposing  liability  for  personal 
injuries  sustained  upon  any  public  highway  or  street  and 
all  sidewalks,  crosswalks  and  culverts  by  reason  of  neg- 
lect to  keep  the  same  "in  reasonable  repair  and  in  condi- 
tion reasonably  safe  and  fit  for  travel, ' '  ^*  has  been  held 
to  include  travel  by  automobiles  although  not  in  use  when 
the  statute  was  passed.^* 


Pensaeola  v.  Jones,  58  Fla.  208,  50 
So.  874. 

11  The  act  "seeks  to  give  to  the 
city  immunity  from  liability  for 
personal  injuries  caused  by  the 
omission  to  perform,  or  the  im- 
proper performance  of  one  of  its 
municipal  or  private  duties,  as  dis- 
tinguished from  its  governmental, 
and  if  it  is  within  the  power  of 
the  legislature  to  exempt  cities 
from  such  liability — a  question  we 
do  not  decide  in  this  case — the 
court  should  not  so  extend  the 
privileges  and  immunities  for  lia- 
bility for  acts  of  omission  as  to  in- 
clude acts  of  commission  which 
are  not  specified  in  the  act.  The 
immunity  from  liability  is  for  dam- 
ages for  personal  injuries  due  to 
defective  condition  of  the  streets, 
and  cannot  be  extended  to  obstruc- 
tions placed  in  the  streets  by  the 
city    whereby    persons    rightfully 


using  them  are  injured.  Every  im- 
perfection or  irregularity  in  the 
surface  of  a  street  is  not  a  'de- 
fective condition'  in  contemplation 
of  the  statute,  and  such  an  im- 
perfection or  irregularity  may  exist 
from  which  itself  no  injury  could 
result.  But  the  city  by  placing 
and  maintaining  strong  wires  on 
the  surface  of  a  street  may  con- 
vert such  imperfections  and  ir- 
regularities into  veritable  man- 
traps, and  it  cannot  escape  liabil- 
ity for  placing  obstructions  where- 
by pedestrians  are  injured  while 
in  the  rightful  use  of  a  street,  un- 
der a  contention  that  they  consti- 
tuted a  defective  condition  of  the 
street."  Bryan  v.  West  Palm 
Beach  (Pla.),  77  So.  627. 

12  Brown  v.  St.  John,  187  Mich. 
641,  154  N.  W.  79. 

13  Cone  V.  Detroit,  191  Mieh.  198, 
157  N.  W.  417. 
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Under  the  New  Hampshire  statute,"  to  warrant  a  re- 
covery negligence  on  the  part  of  the  town  must  distinctly 
appear,  that  is,  the  toAvn  must  he  in  fault  either  for  the 
defect  (in  a  culvert),  or  for  not  knowing  it  in  time  to 
prevent  the  injury. ^^ 


11  Set  out  in  §  2722,  vol.  6,  ante. 

Dangerous  embankment,  within 
the  statute  is  a  question  of  fact. 
"In  so  far  as  persons  traveling  on 
foot  are  concerned  a  regular  slope 
of  one  foot  in  six  is  not  in  and  of 
itself  a  dangerous  embankment." 
Leslie  v.  Keene,  78  N.  H.  607, 
101  Atl.   661. 

16  The  action  was  for  injuries 
alleged  to  have  been  caused  by  a 
defective  highway  culvert.  The 
wagon  in  which  plaintiff  was  riding 
stopped  so  suddenly  that  he  was 
thrown  out  and  received  the  in- 
jury. An  examination  disclosed 
that  the  highway  was  washed  out 
to  a  depth  of  about  two  feet  for 
a  distance  of  three  feet  on  either 
side  of  a  plank  culvert  in  the  high- 
way leaving  the  culvert  intact.  The 
court  said  there  was  nothing  to 
show  that  the  city  ought  to  have 
anticipated  that  the  culvert  would 
not  be  large  enough  to  take  care 
of  the  water  that  would  accumu- 
late at  that  point.  "From  all  that 
appears  there  never  had  been  any 
trouble  either  with  this  culvert  or 
the  one  for  which  it  was  sub- 
stituted. In  short,  if  it  can  be 
found  that  the  original  culvert  was 
insufBcient  from  the  fact  it  was 
subsequently  enlarged,  there  is 
nothing  to  show  that  the  culvert 
as  enlarged  was  not  such  a  one  as 
the  ordinary  man  would  have  main- 
tained at  this  place.  It  must  be 
held  therefore  that  this  washout 
was  an  accident  in  so  far  a»  the 


city  is  concerned."  The  com- 
plaint made  was  that  the  culvert 
was  insufficient.  "Tlie  question, 
therefore,  on  this  branch  of  the 
case  is  whether  there  is  any  evi- 
dence tending  to  prove  that  the 
culvert  was  insufficient.  The  test 
to  determine  the  sufficiency  of  the 
culvert  is  not  to  inquire  whether 
it  caused  the  washout,  but  whether 
it  was  such  a  culvert  as  the  ordi- 
nary man  would  have  maintained 
at  this  place;  for,  while  the  stat- 
ute makes  it  the  duty  of  towns  to 
maintain  sufficient  culverts,  it  is 
held  that  they  perform  their  duty 
in  this  respect  if  they  maintain 
such  a  culvert  as  the  ordinary  man 
would  maintain  in  a  similar  situa- 
tion. ' ' 

The  test  to  determine  whether 
the  town  was  in  fault  for  the 
accident  is  to  inquire  whether  it 
would  have  known  of  the  washout 
in  time  to  prevent  the  accident,  if 
it  had  used  ordinary  care.  While 
it  would  have  been  enough  to 
charge  the  town  to  show  that  this 
culvert  was  defective  as  originally 
constructed,  that  is  not  true  when 
the  damages  are  caused  by  an  ac- 
cidental defect,  or  a  defect  arising 
without  the  city's  fault.  In  such 
case  the  plaintifE  must  show  not 
only  that  the  defect  was  the  cause 
of  his  injury,  but  also  that  the  city 
was  in  fault  for  not  discovering 
it  in  time  to  prevent  the  accident. 
That  is,  to  charge  the  city  it  must 
appear  that  the  city  was  in  fault 


8332  MuNioiPAi,  CoEPOEATiONS.  [§  2722 

The  New  Jersey  statute  imposing  liability  on  town- 
sliips  has  been  held  not  applicable  to  boroughs.^® 

The  West  Virginia  statute  reads:  "Any  person  who 
sustains  an  injury  to  his  person  or  property  by  reason 
of  a  public  street  *  *  *  sidewalk  *  *  *  in  any 
corporated  city,  town  or  village,  being  out  of  repair,  may 
recover  all  damages  sustained  by  him.  by  reason  of  such 
injury, ' '  etc.  This  statute,  it  Tias  been  held,  imposes  an 
absqlute  duty  on  municipalities  for  injuries  sustained  on 
account  of  public  streets  and  sidewalks  being  out  of  re- 
pair or  obstructed  in  such  a  manner  as  to  make  it  danger- 
ous to  travel  thereon  in  the  ordinary  modes.^'  The  word 
"repair"  includes  obstructions  on  the  highway,  as  well  as 
defects  in  it,  without  regard  to  the  manner  in  which  or 
by  whom  such  obstructions  were  placed  there.  It  ap- 
plies to  obstructions  caused  by  the  accumulation  of  ice 
and  snow.  "It  is  the  fact  of  obstruction,  and  not  the 
means  by  which  it  is  accomplished  that  the  law  makes  ac- 
tionable. ' '  ^'  Although  under  the  statute  upon  a  munic- 
ipal corporation  devolves  an  absolute  duty  for  the  defec- 
tive maintenance  of  its  public  thoroughfares,  it  has  been 

either  for  the    defect,   or   for   not  known  of  it  in  time  to  prevent  the 

knowing  it.      Since,  therefore,  the  accident. ' '    Where  there  is  nothing 

washout    was    an    accident,    or    an  to  show  that  the  accident  did  not 

occurrence  for  which  the  city  was  follow  the  washout  so  closely  that 

in   no   way   in   fault,   the  plaintiff  nothing    anyone    could    have    done 

cannot  recover  unless  he  shows  that  would  have  prevented  the  accident, 

if  the  city  had  used  ordinary  care  of     course,     no     liability     exists, 

it  would  have  known  of  the  wash-  Hiekey  v.  Berlin,  78  N.  H.  69,  96 

out  in  time  to  prevent  the  accident.  Atl.  295. 

' '  Assuming,     therefore,     that     a  16  Van    Valkenburg    v.    Bergen- 

washout  for  which   the   city   is  in  field  Borough,  83  N.  J.  L.  325,  85 

no  way  in  fault  is  a  defect  in  a  Atl.  269,  following  Carter  v.  Eah- 

culvert  within  the  meaning  of  the  way,  57  N.  J.  L.  196,  30  Atl.  863. 

statute,     the     test     to     determine  17  Post  v.  Clarksburg,  74  W.  Va. 

whether  it  can  be  found  that  the  48,  81  S.  E.  562,  52  L.  E.  A.   (N. 

city  is   chargeable  with   the  dam-  S.)   773. 

ages   the   plaintiff  sustained  is   to  18  Boyland  v.  Parkersburg,  78  W. 

inquire  whether   it   can   be   found  Va.   749,   90   S.   E.   347,   349,   350; 

that  the  washout  occurred  so  long  Stanton  v.  Parkersburg,  66  W.  Va. 

before  the  accident  that  the   city  393,  66  S.  E.  514.      ' 
either    knew    or    ought    to    have 
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held  that  it  does  not  necessarily  follow  that  a  municipality 
is  liable  for  injury  done  by  persons  using  its  streets  in  a 
lawful  and  proper  manner.  If  the  injury  is  caused  by  the 
negligence  of  the  owner  of  the  property  improved,  or  by 
the  contractor  engaged  in  making  the  improvement,  or  by 
the  employees  of  either  of  them,  the  contractor  or  owner 
generally  is  chargeable  primarily  with  the  consequences 
of  the  negligent  act,  although  in  some  circumstances 
or  conditions  the  municipality  may  also  be  liable  there- 
for." ■ 

The  Wisconsin  statute  recites:  "If  any  damage  shall 
happen  to  any  person,  his  team,  carriage  or  other  prop- 
erty by  reason  of  insufficiency  or  want  of  repair  of  any 
bridge,  sluiceway,  or  road  in  any  town,  city  or  village, 
the  person  sustaining  such  damage  shall  have  a  right  to 
sue  for  and  recover  the  same  against  any  such  town,  city 
or  village. ' '  '^° 

§  2723.    Same — states  in  which  there  is  no  liability,  com- 
mon law  or  statutory .^^ 

§2724.    Extent  of  liability  and  essentials  of  cause  of 
action.^^ 

To  create  a  cause  of  action  against  a  municipality  due 
to  a  defective  public  way  the  elements  are :    (1)  The  duty 

19  Johnson  v.  Huntington,  80  W.  were  not  liable  to  individuals  for 
Va.  178,  92  S.  E.  344,  346.  injuries,  due  to  their  negligence  in 

20  Superior  v.  Olt,  239  Fed.  100,  the  construction  and  maintenance 
152  C.  C.  A.  150.  of  streets  and  sidewalks.     Pureell 

21  Humphrey  v.  Portland,  79  Or.  v.  ^tubblefield,  41  Okl.  562,  139 
430,  154  Pac.  897,  902,  citing  Pae.  290;  Blaylock  v.  Muskogee, 
§  2723,  vol.  6,  ante.  54  C.  C.  A.  639,  117  Fed.  125. 

California.     "A   city  was  under  22 Dallas   v.   Halford    (Tex.    Civ. 

no   duty   at   common  law   to  build  App.  1919),  210  S.  W.  725. 

bridges    within    its    limits    across  "Clearly   the   statutory   duty   of 

bordering     streams."       Coffey     v.  a    municipal    corporation    to    keep 

Berkeley,    170    Cal.    258,    149   Pac.  its  streets  reasonably  safe  for  use, 

559.  though    absolute    does   not    extend 

Indian  Territory.  Municipal  cor-  to  the  prevention  of  persons  law- 
porations  before  statehood,  being  fully  using  the  streets  from  in- 
controlled  by  the  laws  of  Arkansas  jurying   one   another   in   the   exer- 
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to  exercise  ordinary  care  to  keep  its  public  ways  in  a 
reasonably  safe  and  convenient  condition  for  travel  in 
the  usual  modes  by  day  and  night;  "^  (2)  the  violation  of 
tha;t  duty,  as  evidenced  by  the  unsafe  condition  of  the 
public  way  at  the  place  of  the  accident;  and  (3)  the  in- 
jury to  the  plaintiff.^   A  recovery  depends  upon  proof  of 


cise  of  their  rights."  Post  v. 
Clarksburg,  74  W.  Va.  48,  81  S.  E. 
562.  1 

"Wliile  municipalities  are  not 
insurers  of  the  safety  of  their 
streets,  there  can  be  no  question 
about  their  duty  to  keep  streets 
in  reasonably  safe  condition  for 
persons  traveling  in  the  usual  way 
and  exercising  due  care  for  their 
safety.  In  meeting  this  obligation 
the  municipality  should  not  neg- 
lect any  portion  of  the  street,  but 
should  see  that  the  street  from 
side  to  side  is  reasonably  safe." 
Higginbottom  v.  Bumsville,  113 
Miss.  219,   74  So.   133. 

The  municipality  must  keep  its 
streets  free  from  obstructions. 
Permitting  the  deposit  of  rubbish 
on  the  street  by  property  owners 
which  was  to  be  removed  by  the 
municipal  authorities,  and  allow- 
ing it  to  remain  an  unreasonable 
time — two  hours — constitutes  a 
nuisance  rendering  the  municipal- 
ity liable  for  resulting  damages. 
Lyman  v.  Potsdam,  159  N.  T.  S. 
71,  173  App.  Div.  390. 

23  Alabama.  Mobile  Light  &  E. 
Co.  V.  Copeland  &  Son  (Ala.  App.), 
73  So.  131. 

Kentucky.  Carlisle  v.  Campbell, 
151  Ky.  279,  161  S.  W.  673. 

Maryland.  Annapolis  v.  Stal- 
lings,  125  Md.  343,  93  Atl.  974. 

Massachusetts.  Eklon  v.  Chel- 
sea, 223  Mass.  213,  111  N".-  E.  866. 


Missouri.  Bond  v.  Sedalia  (Mo. 
App.),  194  S.  W.  740. 

Oklahoma.  Bellevue  Gas  &  Oil 
Co.   V.   Oarr    (Okl.),   161   Pae.   203 

Pennsylvania.  Levine  v.  Pitts- 
burgh, 252  Pa.  181,  97  Atl.  392. 

Virginia.  Richmond  v.  McCor 
mack,  120  Va.  552,  91  S.  B.  767. 

United  States.  Scheuch  v.  Dis- 
trict of  Columbia,  44  App.  D.  C, 
118. 

24  Cleveland-Trinidad  Paving  Co, 
V.  Mitchell,  42  Okl.  49,  140  Pac, 
416. 

Action  to  be  brought  within  the 
time  of  limitation  -  prescribed. 
Bixby  V.  Sioux  City  (la.),  164  N. 
W.  641. 

Suflaciency  of  petition,  for  injury 
due  to  catching  foot  in  planks  of 
a  railroad  crossing.  Hammond  v. 
Jahuke,  178  Ind.  177,  99  N.  E.  39. 

Injury  to  pedestrian  resulting 
from  a  billboard  on  the  sidewalk; 
essential  allegations.  Van  De  Vere 
V.  Kansas  City  (Mo.  App.),  196 
S.  W.  785. 

Sufficiency  of  complaint  where 
pedestrian  stepped  into  a  hole  in 
the  street.  Terre  Haute  v.  Lauda, 
58  Ind.  App.  480,  108  N.  E.  392. 

Sufficiency  of  statement  of  a 
cause  of  action  for  personal  in- 
jury sustained  from  an  alleged 
defect  and  unsafe  condition  of  a 
sidewalk  resulting  from  the  con- 
struction of  a  building  where  a 
scaffold  of  planks  and  timbers  ex- 
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the  negligence  charged  and  that  the  injury  was  the  re- 
sult of  such  negligence,  or  that  such  negligence  was  the 
proximate  cause  of  the  injury,^^  and  a  failure  to  show, 
as  a  defense,  contributory  negligence  on  the  part  of  the 
injured  person.^^ 

The  violation  of  the  duty  must  result  from  the  fault  or 
negligence  of  the  municipality.  It  is  not  liable  for  a  de- 
fect in  a  street  arising  without  its  fault  or  negligence 
unless  it  has  express  notice,  or  the  defect  was  so  notor- 
ious as  to  be  evident  to  passers-by,  or  had  existed  for 
such  a  period  of  time  so  as  to  constitute  constructive  no- 
tice to  the  municipality,  and  the  city  had  time  within 
which  to  remedy  the  defect  prior  to  the  injury  and  had 
failed  to  do  so.^'  In  brief,  the  liability  of  the  municipal- 
ity is  founded  on  its  failure  to  exercise  ordinary  care  to 
keep  its  streets  reasonably  safe  for  travel  and  to  remedy 
a  condition  likely  to  be  dangerous.    Thus  where  the  in- 


tended over  and  along  the  side- 
Tvalk  and  a  piece  of  timber  fell 
therefrom  and  struck  and  injured 
plaintiff  while  she  was  passing 
over  the  sidewalk.  Johnson  v. 
Huntington,  80  W.  Va.  178,  92  S. 
E.  344. 

See   §2495,   ante. 

Municipality  must  (1)  owe  a 
duty  to  the  one  injured  as  to  pub- 
lie  way  at  the  point  where  the 
injury  occurred,  (2)  failed  to  per- 
form, such  duty,  •  and  (3)  legal 
right  exists  to  recover.  Latulippe 
V.  Burlington  (Vt.  1919),  108  Atl. 
425. 

Where  notice  required,  of  the 
accident.  Proper  allegation  of 
compliance  is  an  indispensable 
part  of  pleading  the  cause  of  ac- 
tion. Berry  v.  Helena  (Mont.), 
182  Pac.  117. 

26  The  negligence  of  municipal- 
ity must  have  produced  injuries 
complained  of.  Thus  an  averment 
that  the  injuries  resulted  from  the 


city's  negligence  in  permitting  a 
water  box  or  vent,  about  four 
inches  square  and  set  about  two 
or  three  inches  below  the  surface, 
to  remain  in  the  pavement,  and 
plaintiff's  foot  slipped!  into  the 
hole  or  depression,  throwing  her 
violently  on  the  pavement,  etc., 
must  be  sustained  by  proof  that 
she  was  thrown  by  reason  of  her 
foot  slipping  into  the  hole.  In 
such  case,  negligence  and  that  the 
injury  was  the  result  of  such  neg- 
ligence must  be  shown.  Eeddiug- 
ton  V.  Philadelphia,  253  Pa.  390, 
98  Atl.  601. 

26  Wabash  v.  Bruso,  186  Ind. 
637,  117  N.  E.  867. 

27 ' '  The  municipality  ia  not 
obliged  to  look  for  defects^  the 
measure  of  its  duty  being  merely 
to  observe  such  as  a  reasonable 
supervision  might  disclose."  Du- 
Bois  V.  Panooast,  219  Fed.  60,  64, 
133   C.   C.  A.   662. 
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jury  results  from  the  extraordinary  slipperiness  in  tlie 
surface  of  the  street  due  to  oiling  by  direction  of  the 
city's  superintendent  of  streets,  causing  an  automobile 
driven  thereon  with  caution  to  skid,  get  beyond  control 
and  collide  with  a  milk  wagon,  it  is  of  no  consequence 
whether  or  not  the  city  was  responsible  for  the  negli- 
gence of  the  one  who  directed  the  oil  to  be  spread,  since 
the  failure  of  the  city,  in  the  respect,  stated  "might  be 
found  to  exist  quite  independent  of  its  liability  for  negli- 
gence of  its  superintendent  of  streets."  ^* 

"The  negligence  for  which  the  municipality  may  be 
rendered  liable  consists  of  acts  of  misfeasance  and  non- 
feasance. The  former  includes  faulty  construction  of  the 
streets  or  sidewalks  so  as  to  render  them  dangerous  for 
travel,  while  the  latter  consists  of  a  failure  to  repair  the 
street  or  sidewalk  after  construction  and  after  becoming 
unsafe. ' '  ^' 

§  2725.    Purposes  for  which  streets  must  be  kept  in  con- 
dition. 

As  the  municipality  is  not  an  insurer  against  accident,'" 
nor  a  guarantor  of  the  safety  of  travelers,'^  it  need  not 
keep  its  public  ways  in  a  perfect,'^  or  in  an  absolutely 
safe  condition,'*  but  the  general  rule,  uniformly  sup- 
ported by  judicial  decisions,  is  that  its  duty  in  this  re- 
spect is  adequately  discharged,  if  it  exercises  ordinary 
care  to  keep  them  in  a  reasonably  safe  condition  for 

28  Kelleher  v.  Newbnryport,  227  33  Reasonable  safe  condition,  not 
Mass.  462,  116  N.  E.  806,  per  Rugg,  absolutely  safe.  Horan  v.  Inde- 
C.  J.  pendenee    (Mo.   App.),    176  S.    W. 

29  Tudor  V.   Louisville,   172   Ky.  1061. 

429,  189  S.  W.  456,  458.  The   ctiy  is   not  bound   to  keep 

30  Section  2726,  post.  its   streets   absolutely  safe.     It  is 

31  Section  2726,  post.  only  required  to  exercise  ordinary 
32 ' '  The  city  is  not  required  to  care  to  keep  its  streets  reason- 
maintain  its  streets  in  a  perfect  ably  safe  for  ordinary  travel 
condition  but  only  in  a  reasonably  thereon  by  persons  using  due  care 
safe  condition  for  travel."  Koch  and  caution  for  their  safety.  Gage 
V.  Denver,  24  Colo.  App.  406,  133  v.  Vienna,  196  111.  App.  585,  590. 
Pac.  1119, 
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travel,  day  or  night,^*  in  tlie  usual  modes,"  on  foot,'®  on 
horseback,*''  or  in  vehicles,'*  whether  one  kind  or  an- 


84  Brown  v.  Milledgeville,  20 
Ga.  App.  392,  93  S.  E.  25. 

"Safe  condition  for  travel." 
Miller  v.  Duluth,  134  Minn.  418, 
159  N.  W.  960. 

City  must  exercise  ordinary  care 
"to  keep  its  streets  in  reasonably 
safe  condition  for  travelers  pass- 
ing over  them  in  any  and  all  modes, 
provided  only  (1)  such  modes  are 
lawful,  and  (2)  do  not,  of  them- 
selves constitute  contributory  neg- 
ligence in  the  traveler  to  a  degree 
forbidding  his  recovery."  Hunt 
V.  St.  Louis  (Mo.  1919),  211  S. 
"W.  673,  677. 

Sfi  Georgia.  Griffin  v.  Stewart  (Ga. 
App.  1918),  96  S.  E.  219;  Macon 
V.  Smith,  14  Ga.  App.  703,  82  S.  E. 
162. 

Iowa.  Allen  v.  Ft.  Dodge  (la. 
1918),  167  N.  W.  577. 

Idaho.  Baillie  v.  Wallace,  24 
Idaho  706,  135  Pac.  850. 

Kentucky.  Duley  v.  Smithland, 
174  Kv.  248,  192  S.  W.  21. 

Maryland.  Baltimore  v.  Bassett 
(Md.  1918),  104  Atl.  39. 

Minnesota.  Kimball  v.  Chicago, 
St.  Paul  &  Mo.  Ey.  Co.,  128  Minn. 
95,  150  N.  W.  379. 

Virginia.  Cook's  Adm'x  v.  Dan- 
ville, 116  Va.  383,   82  S.  E.  90. 

West  Virginia.  Johnson  v.  Hunt- 
ington (W.  Va.  1918),  95  S.  E. 
1044. 

Wisconsin.  Ehineschmidt  v.  To- 
mah,  162  Wis.  242,  155  N..W.  122. 

"Streets  and  sidewalks  must  be 
such  that  public  travel  on  them 
may  be  reasonably  secure."  Klipp 
V.  Hoyt,  99  Kan.  14,  16,  160  Pac. 
1000, 


86  Griffith  V.  Denver,  55  Colo.  37, 
132  Pac.  57;  Sherwin  v.  Aurora, 
257  111.  458,  100  N.  E.  938,  43  L. 
E.  A.  (N.  S.)  1116,  affirming  168 
111.  App.  320;  Mills  v.  Oquawka, 
200  111.  App.  119;  Hindle  v.  Joliet, 
200  111.  App.  159. 

In  the  construction  of  sidewalks 
a  municipality  is  not  required  to 
use  the  best  material,  as  this  is 
within  its  discretion.  Stanka  v. 
Shamokin  Borough,  66  Pa.  Super. 
Ct.  553. 

Proper  municipal  authorities 
should  supervise  the  construction 
of  walks,  although  constructed  by 
abutting  owners,  and  must  keep 
them  reasonably  safe.  Gellenbeck 
V.  Mobridge,  40  S.  D.  157,  166  N. 
W.  631. 

37  ' '  Opening  a  street  or  permit- 
ting it  to  remain  open  through 
its  entire  width  is  an  invitation 
on  the  part  of  a  municipal  corpora- 
tion to  the  public  to  use  the  same 
for  customary  travel,  and  an  in- 
dividual using  such  street  in  the 
ordinary  way  has  a  right  to  pre- 
sume that  he  may  go  thereon  free 
from  any  save  the  usual  hazards 
of  travel.  If  he  is  exercising  or- 
dinary and  reasonable  care  for  his 
own  safety,  he  may  assume  that 
the  municipality  has  done  likewise; 
and  if,  as  in  the  instant  case,  he 
is  using  such  street  in  pursuit  of 
his  lawful  occupation  riding  upon 
a  well  broken  horse  ordinarily  sure 
of  foot,  at  no  unusual  speed,  and 
such  animal  without  fault  upon 
the  part  of  his  rider,  becomes 
frightened  and  temporarily  un- 
manageable, and  by  reason  of  com- 


8338 


MuNICIPAIi    COEPOBATIONS. 


[§  2725 


other,^®  including  automobiles,*"  (but  they  need  not  be 
kept  so  that  they  will  be  especially  adapted  to  the  use  of 
bicycles  *^  or  automobiles  therein)  ^  for  those  using  such 
ways  in  a  proper  manner  with  due  care  and  caution  for 
their  own  safety.**    The  obligation  comprehends  the  use 


ing  in  contact  with  an  obstruc- 
tion or  a  defect  in  the  street  neg- 
ligently created  or  permitted  to 
remain  therein  by  a  city,  falls  and 
injures  such  rider,  the  municipality 
is  liable  therefor."  Muskogee  v. 
Miller,  45  Okl.  414,  145  Pae.  782, 
784. 

38  Thubron  v.  Dravo  Construction 
Co.,  238  Pa.  443,  86  Atl.  292. 

39  The  true  test  is  whether  or 
not  the  city  has  used  ordinary  ear.e 
to  maintain  its  streets  in  a  reason- 
ably safe  condition  for  travel 
whether  in  one  kind  of  a  vehicle 
or  another.  Bethel  v.  St.  Joseph, 
184  Mo.  App.  388,  171  S.  W.  42, 
44,  approving  Bills  v.  Salt  Lake 
City,  37  Utah  507,  514,  109  Pae. 
745. 

40  Kendall  v.  Des  Moines,  188 
la.  866,  167  N.  W.  684. 

"The  street  upon  which  the  ac- 
cident occurred  was  open  to  pub- 
lic travel,  and  it  was  the  defend- 
ant's duty  to  keep  the  same  free 
from  obstructions  and  from  nui- 
sances which  would  interfere  with 
ordinary  public  travel,  and  this 
includes  travel  by  automobiles  as 
well  as  other  vehicles.  *  *  * 
This  obligation  includes  all  parts 
of  the  street  open  to  travel,  and 
is  an  affirmative  duty  cast  upon 
all  cities  by  statute."  Wolford  v. 
Grinnell,  179  Iowa  689,  161  N.  W. 
686,  688. 

«  Pueblo  V.  Smith,  57  Colo.  500, 
143  Pae.  281. 


See  §2759,  post;  §2759,  vol.  6, 
ante. 

Not  required  to  construct  for 
bicycles.  EmeUe  v.  Salt  Lake  City 
(Utah  1919),  181  Pae.  266. 

42 ' '  Cities  and  towns  are  required 
to  keep  their  ways  reasonably 
safe  and  convenient  for  travel 
generally,  including  that  under- 
taken in  automobiles,  as  well  as 
in  horse-drawn  vehicles,  and  if  the 
ways  are  kept  safe  for  travel  gen- 
erally, they  are  not  obliged  to 
make  special  provisions  to  keep 
them  safe  for  the  passage  of  au- 
tomobiles and  other  machines 
which  were  unthought  of  when  the 
laws  imposing  the  general  duty  of 
the  care  of  highways  and  liabili- 
ties for  defects  therein  were  en- 
acted." Bond  V.  Bellerica  (Mass. 
1920),  126  N.  E.  381,  per  Carroll, 
J.,  holding  obligation  to  erect  a 
railway  sufficiently  strong  to  keep 
an  automobile  from  going  over  an 
embankment  was  not  imposed;  that 
a  railway  to  protect  travel  gener- 
ally was  enough. 

43Hanrahan  v.  Chicago,  289  111. 
400,  125  N".  E.  356;  Elsmere  v. 
Tanner,  158  Ky.  681,  166  8.  W. 
220. 

The  general  rule  is  that,  in  the 
exercise  of  the  ordinary  care  im- 
posed by  law,  "cities  shall  con- 
struct and  keep  the  streets,  under 
whatever  circumstances  may  arise, 
in  a  reasonably  safe  condition  for 
ordinary  travel  by  those  using  in 
a    proper    manner    that    particular 
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of  such  ways  for  all  proper  street  purposes,**  including 
their  use  by  children  at  play.*^ 

With  reference  to  persons  traveling  upon  crutches  or 
with  canes,  it  has  been  said  that  "the  city  ought  not  to  be 
required  to  keep  its  walks  in  such  perfect  condition  that 
a  pedestrian  using  a  cane  or  crutch  would  be  in  no  dan- 
ger of  putting  it  into  a  small  hole,  or  crevice,  or  the  inter- 
stices which  unavoidably  will  appear  between  stones  or 
boards."*^  "There  is  no  doubt  that  the  legislature  au- 
thorized sidewalks  for  the  use  of  the  lame  and  aged,  as 
well  as  for  the  able  bodied  and  young;  but  we  know  that 
the  former  classes  should,  and  usually  do,  use  greater 
care  than  the  latter  find  necessary.  A  man  walking  on 
crutches  knows  the  common  method  of  building  sidewalks. 
He  knows  that  edges  of  the  boards  decay  and  knots  drop 
out,  and  instinctively  he  learns  to  avoid  putting  his 
crutches  in  holes  or  cracks.    We  think  it  is  not  negligence 


part  of  the  highway.  Under  no 
conditions  can  a  municipal  cor- 
poration be  regarded  as  an  insurer 
of  the  safety  of  those  using  the 
streets."  Pueblo  v.  Smith,  57 
Colo.  500,  143  Pac.  281. 

If  slick  •  and  slippery,  glazed, 
highly  polished,  inherently  danger- 
ous, bad.  Schmidt  v.  Newport 
(Ky.   1919),  212  S.  W.   113. 

41  The  statute  of  South  Carolina 
allowing  actions  for  damages  to 
persons  or  property  "through  a 
defect  in  any  street"  has  been 
held  to  include  the  keeping  of  a 
street  in  such  physical  condition 
that  it  will  be  reasonably  safe  for 
street  purposes.  Burnett  v.  Green- 
ville, 106  S.  0.  255,  91  S.  E.  203, 
and  following  Irvine  v.  Greenwood, 
89  S.  C.  511,  72  S.  E.  228,  36  L. 
E.  A.  (N.  S.)  363. 

46  The  more  liberal  rule  recog- 
nizes the  use  of  streets  for  recre- 
ation  and  play   to  be  proper  and 


not  at  all  in  the  nature  of  a  tres- 
pass and  treats  the  municipality 
as  owing  to  persons  so  using  them 
a  duty  of  care.  Barrett  v.  Prince- 
ton, 135  Minn.  56,  160  N.  W.  190. 

Streets  are  to  be  kept  in  proper 
condition  not  only  for  ordinary 
travel  but  also  for  children  at  play, 
using  the  streets  in  manner  usual 
to  children  in  crowded  urban  cen- 
ters. Therefore,  municipal  liabil- 
ity arises  where  a  child  playing 
in  a  street  was  killed  by  a  cake 
of  ice  falling  from  a  wagon,  due 
to  the  fact  that  the  wagon  ran 
into  a  hole  in  the  street,  and  in 
such  case  the  city  is  liable  irre- 
spective of  the  negligence  of  the 
driver  of  the  wagon,  since  it  per- 
mitting the  hole  in  the  street  was 
the  proximate  cause  of  the  acci- 
dent. Casey  v.  Chicago,  189  111. 
App.  188. 

46  Wilkerson  v.  Sedalia  (Mo. 
App,),  205  S.  W.  877. 
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for  a  city  to  use  its  plank  walks,  although  they  have 
cracks  and  knot  holes  through  which  a  cane  or  crutch 
would  go,  acting  upon  the  expectation  that  the  traveler 
must  know  that  they  are  practically  unavoidable  and  are 
common  to  all  sidewalks,  long  before  they  are  sufficiently 
warned  to  justify  pulling  them  up  and  building  anew. 
The  city  has  a  right,  in  the  maintenance  of  its  walks, 
to  expect  a  reasonable  degree  of  care  from  all  persons ; 
and  when  its  walks  are  safe  for  the  ordinarily  prudent 
use,  there  is  no  negligence. ' ' " 

Obviously  a  municipality  is  not  bound  to  keep  its  side- 
walks fit  for  use  for  vehicles  and  horses.**  That  streets 
and  sidewalks  may  be  in  a  reasonably  safe  condition  for 
their  accustomed  use  the  duty  of  the  municipality  re- 
quires that  it  shall  exercise  ordinary  care  to  keep  such 
public  ways  free  from  obstructions  or  dangers  adjoining 
or  so  near  thereto  as  to  inconvenience,  unreasonably  in- 
terfere with,  or  imperil  the  traveler  in  the  exercise  of 
appropriate  caution  for  his  own  safety  in  the  proper  use 
of  such  ways.*^ 

As  to  whether  a  particular  street  or  sidewalk  is  in  a 
reasonably  safe  condition  for  proper  purposes,  generally 
speaking,  it  may  be  said  that  courts  assign/ to  the  munic- 
ipal authorities  a  broad  discretion,^"  however,  the  cir- 
cumstances in  each  case  as  it  arises  are  controlling.  Few 
cases  are  exactly  alike  in  all  respects.  If  in  the  given 
case  there  is  a  reasonable  basis  for  a  diiference  of  opin- 

,    47  Hardin  v.  Jackson,  137  Mieh.  door   running   from   a   building  to 

271,   100   N.  W.   389,  66  L.  E.   A.  a  sidewalk.     And  this  is  true  al- 

986.  though  the  cellar  door  was  within 

48  Dudley  v.  Smithland,  174  Ky.  the  line  of  the  street.     The  plain- 

248    192  S.  W.  21.  tiff    was    standing    on    the    cellar 

49 Section  2774,  post;  §2774,  vol.  door  watching  a   religious  service 

6,  ante.    Kirkham  v.  Kansas  City,  when    the    door    gave    way.      The 

89   Kan.    651,    132   Pac.   160.     See  court  held  there  was  no  municipal 

Bonny  v.  New  York,  141  N.  T.  S.  liability.       Louisville    v.    Hayden, 

8,  156  App.  Div.  287.  154  Ky.  258,  157  S.  W.  4. 

The  duty  of  a  city  to  keep  its  BO  Eollins  v.  Winston-Salem   (N. 

streets  in   a  reasonably   safe  con-  C.  1918),  97  S.  E.  211. 
dition  does  not  extend  to  a  cellar 
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ion  among  sensible  and  fair-minded  men  on  the  question 
of  the  reasonable  safety  of  the  street  involved,  it  becomes 
a  question  of  fact  for  the  determination  of  the  jury." 

Concerning  municipal  liability  for  insufficiency  or 
want  of  repair  of  any  road,  etc.,  under  the  Wisconsin 
statute,  it  was  aptly  said :  "A  sufficient  street  is  at  best  a 
relative  term.  The  same  care  is  not  required  of  a  city 
in  reference  to  its  carriageway  as  to  its  sidewalks.  The 
city  is  required  to  keep  its  streets  in  a  reasonable  state' 
of  repair,  but  it  meets  the  duty  imposed  upon  it  by  the 
statute  when  it  maintains  the  respective  portions  of  the 
street  in  a  reasonably  safe  condition  in  the  light  of  the 


61  Lebanon  v.  Graves^  178  Ky. 
749,  199  S.  W.  1064;  Higginbot- 
tom  V.  Burnsville,  113  Miss.  219, 
74  So.  133. 

Whether  street  safe,  etc.,  usu- 
ally jury  question.  Walters  v. 
Seattle,  97  Wash.  657,  167  Pac. 
124;  Hindle  v.  Joliet,  200  111.  App. 
159. 

Curb  raised  above  sidewalk  over 
which  plaintiff  stumbled.  Wertz 
V.  WiUiamsport,  67  Pa.  Super.  Ct. 
156. 

Elderly  woman  falling  on  ice. 
Miller  v.  Clearfield  Borough,  66  Pa. 
Super.  Ct.  394. 

"Whether  a  given  street  is  in 
a  reasonably  safe  condition  for 
travel  is  a  practicable  question,  to 
be  determined  by  the  jury  in  each 
case  by  the  particular  circum- 
stances." Morgan  v.  Kirksville, 
181  Mo.  App.  348,  168  S.  W.  835, 
837. 

"It  seems  that  the  rule  is  that 
where  the  defect  in  the  sidewalk 
is  of  such  character  that  reason- 
able men  may  come  to  no  other 
conclusion  except  that  in  spite  of 
the  defect  a  sidewalk  is  in  a  rea- 
sonably safe  condition  for  the 
travel  of  pedestrians  who  are  ex- 
8  McQ.— 51 


ercising  ordinary  care  for  them- 
selves, there  is  then  no  evidence 
of  negligence  to  be  submitted  to 
the  jury,  and  the  court  ought  to 
direct  a  verdict  for  the  munic- 
ipality, from  which  a  recovery  is 
sought;  but  where  the  defect  in 
the  sidewalk  is  such  that  reason- 
able men  might  well  differ  as  to 
whether  a  sidewalk  which  is  ob- 
structed is  reasonably  safe  for 
travel  by  persons  exercising  ordi- 
nary care  for  themselves,  then  it 
is  a  question  for  the  jury  and  not 
for  the  court."  Dayton  v.  Lory, 
169  Ky.  94,  183  S.  W.  252. 

Injury  to  one  mowing  grass  on 
a  grass  plot  set  apart  by  the  city 
between  the  pavement  and  the 
walk  by  stepping  upon  a  lid  cov- 
ering a  meter  box  which  was  con- 
cealed from  his  sight  by  the  grass 
and  by  reason  of  the  fact  that 
such  lid  was  not  properly  adjusted 
and  fitted  into  the  groove  and  the 
tiling  made  for  that  purpose,  it 
turned  with  his  weight  and  he  fell 
and  was  injured.  Whether  the  city 
was  negligent  was  held  to  be  a 
question  of  fact.  Shawnee  v. 
Drake   (Okl.),  171  Pac.  727. 
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purpose  for  wMch  such,  portions  are  intended."**  In 
determining  whether  the  municipality  has  faithfully  dis- 
charged its  legal  obligation  as  to  its  public  ways  the  size 
of  the  municipality  and  the  amount  of  travel  and  traffic 
over  the  streets  may  be  considered.** 

§2726.    Not  liable  unless  negligent:  "reasonable"  care 
necessary. 
Only  the  exercise  of  ordinary  or  reasonable  care,**  that 


52  Superior  v.  Olt,  239  Ted.  100, 
102,  152  C.  C.  A.  150. 

63  Higginbottom  v.  Burnsville, 
113  Miss.  219,  74  So.  133.  See 
§  2726,  post;   §  2726,  vol.   6,  ante. 

S4  Idaho.  Smith  v.  Eexburg,  24 
Idaho  176,  132  Pae.  1153,  1155; 
•Powers  V.  Boise  City,  22  Idaho  286, 
125  Pao.  194. 

Illinois.  Brennan  v.  Streator, 
256  m.  468,  100  N.  E.  266,  affirm- 
ing 168  111.  App.  134;  Hindle  v. 
Joliet,  200  111.  App.  159;  MeQuaid 
V.  Warsaw,  201  111.  App.  136;  Gage 
V.  Vienna,  196  lU.  App.  585. 

Iowa.  Kendall  v.  Des  Moines 
(Iowa  1918),  167  N.  W.  684;  Allen 
V.  Ft.  Dodge  (Iowa  1918),  167  N. 
W.  577. 

Indiana.  Mooresville  v.  Spoon 
(Ind.  App.  1918),  118  N.  E.  686; 
New  Albany  v.  Kiefer  (Ind.  App. 
1919),  123  N.  E.  361. 

Kentucky.  Bickel  Asphalt  Pav- 
ing Co.  V.  Teager,  176  Ky.  712, 
197  S.  W.  417;  Duley  v.  Smith- 
land,  174  Ky.  248,  192  S.  W.  21; 
Gee's  Admr.  v.  Hopkinsville,  154 
Ky.  263,  157  S.  W.  30;  Elsmere  v. 
Tanner,  158  Ky.  681,  166  S.  W. 
220;  Schmidt  v.  Newport  (Ky. 
1919),  212  S.  W.  113;  Lancaster  v. 
Broaddus  (Ky.  1919),  216  S.  W. 
373. 

Missouri.     Perry  v.  Sedalia,  168 


Mo.  App.  235,  153  S.  W.  536; 
Francis  v.  West  Plains  (Mo.  App. 
1919),  216  S.  W.  808;  Hunt  v.  St. 
Louis  (Mo.  1919),  211  S.  W.  673; 
Albritton  v.  Kansas  City,  192  Mo. 
App.  574,  188  S.  W.  239;  Starkey 
v.  Greenville,  189  Mo.  App.  352, 
175  S.  W.  314,  quoting  part  of 
§2726,   vol.   6,   ante. 

Montana.  Ford  v.  Great  Falls, 
46  Mont.  292,  127  Pac.  1004. 

Maryland.  State  v.  Baltimore, 
129  Md.  686,  99  Atl.  860. 

Mississippi.  Higginbottom  v. 
Burnsville,  113  Miss.  219,  74  So. 
133. 

Minnesota.  Miller  v.  Duluth, 
134  Minn.  418,  159  N.  W.  960. 

North  Carolina.  Smith  v.  Win- 
ton,  162  N.  C.  50,  77  S.  E.  1093. 

New  York.  Stern  v.  Interna- 
tional Ey.  Co.,  220  N.  Y.  284,  115 
N.  E.  759,  affirming  153  N.  Y.  S. 
520,  167   App.   Div.   503. 

Ohio.  Gibbs  v.  Girard,  88  Ohio 
St.  34,  102  N.  E.  299. 

Oregon.  Colby  v.  Portland,  85 
Or.  359,  166  Pac.  537. 

Oklahoma.  Woodware  v.  Bow- 
der  (Okl.),  149  Pac.  138;  Gushing 
V.  Bowdlear  (Okl.),  177  Pac.  561. 

Pennsylvania.  Short  v.  Carbon- 
dale,  249  Pa.  564,  95  Atl.  254. 

Texas.  Ft.  Worth  v.  Nelson 
(Tex.   Civ.   App.   1920),  220  S.  W. 
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which  an  ordinarily  prudent  man  would  exercise  under 
like  circumstances  in  maintaining  public  ways  in  a  rea- 
sonably safe  condition  for  travel  in  the  usual  modes,  day 
and  night,  and  for  the  customary  street  uses  is  exacted  of 
the  municipality.^^  Late  decisions  without  dissent,  fol- 
low the  well  settled  rule  that,  as  (often  expressed)  the 
municipality  is  in  no  event  an  insurer  against  accident  to 


123,  citing  §§  2726,  2743,  2744,  vol. 
6,  ante. 

Virginia.  Eiohmond  v.  McCor- 
mack,  120  Va.  552,  91  S.  E.  767. 

"It  is  a  principle  universally 
recognized  in  all  the  adjudicated 
cases  that  municipalities  are  only 
required  to  exercise  ordinar-y  care 
to  keep  and  maintain  their  streets 
and  sidewalks  in  a  reasonably  safe 
condition  for  the  use  of  persons 
exercising  ordinary  care  and  cau- 
tion." Meridian  v.  Crook,  109 
Miss.  700,  69  So.  182. 

"It  is  the  duty  of  municipali- 
ties to  keep  its  streets  reason- 
ably safe  for  passage  in  the  ordi- 
nary modes,  and  to  that  end  to 
use  reasonable  care  to  keep  them 
free  from  such  obstructions  and 
holes  or  excavations  and  will  be 
likely  to  render  their  use  hazard- 
ous to  anyone  using  and  exercis- 
ing due  care."  Burke  v.  District 
of  Columbia,  42  App.  D.  C.  438, 
441. 

Must  guard  openings  in  side- 
walks liept  by  abutters  by  city's 
permission.  Meyer  v.  New  York, 
139  N.  Y.  S.  432,  154  App.  Div. 
713. 

' '  The  duty  of  the  municipality  is 
to  use  reasonable  care  to  keep  its 
streets  in  a  reasonably  safe  con- 
dition for  travel  thereon  by  per- 
sons using  due  care  and  caution 
for  their  safety.  It  is  not  its 
duty  to  keep  its  streets  in  a  rea- 


sonably safe  condition  for  travel, 
and  reasonably  free  from  obstruc- 
tion." Gage  V.  Vienna,  195  111. 
App.  585,  590;  Osburn  v.  Mt.  Ver- 
non, 197  111.  App.  267;  Heben- 
heimer  v.  St.  Louis,  269  Mo.  92, 
189  S.  W.  1180. 

An  instruction  that  "it  is  the 
duty  of  the  city  to  keep  its  side- 
walks in  a  reasonably  safe  condi- 
tion for  travel"  is  erroneous.  The 
city's  duty  is  to  exercise  reason- 
able care  to  keep  them  in  such  con- 
dition. Albritton  v.  Kansas  City, 
192  Mo.  App.  574,  577,  188  S.  W. 
239,  241. 

66  Such  as  would  ordinarily  be 
exercised  by  like  or  similar  cities 
or  towns.  Pugh  v.  Springdale 
Borough,  238  Pa.  361,  86  Atl.  189. 

' '  A  municipality  is  under  obli- 
gation to  maintain  the  streets  in 
a  reasonably  safe  condition,  but  is 
not  absolutely  required  to  accom- 
plish this  in  order  to  avoid  lia- 
bility. All  exacted  is  that  it  ex- 
ercised that  degree  of  care  in 
undertaking  so  to  maintain  them 
as  would  be  exercised  by  an  or- 
dinarily cautious  and  diligent  per- 
son under  like  obligation  and  in 
like  circumstances.  This  is  the 
measure  of  its  duty,  and  liability 
attaches  only  when  it  falls  short 
of  this  in  performance  thereof. ' ' 
Hanson  v.  Anamosa,  177  la.  101, 
158  N.  W.  591,  596. 


8344 


MUNICIPAI,    COEPOBATIONS. 


[§  2726 


travelers  using  its  public  ways/^  nor,  a  guarantor  of  their 
safety  in  the  use  thereof,"  it  is  not  every  defect  in  a 
street  or  sidewalk,  though  it  may  cause  injury,  which  may 
be  attributed  to  municipal  carelessness.**    Injury  due  to 


66  Indiana.  Mooresville  v.  Spoon 
(Ind  App.),  118  N.  E.  686;  New 
Albany  v.  Kiefer  (Ind.  App.),  123 
N.  E.  361. 

Illinois.  Kerr  v.  Danville,  201 
111.   App.   93. 

Kentucky.  Ashland  v.  Bogga, 
161  Ky.  728,  171  S.  W.  461;  Lud- 
low V.  De  Vinney,  185  Ky.  316, 
215  S.  W.  45. 

Missouri.  Jackson  v.  Kansas 
City,  181  Mo.  App.  178,  167  S.  W. 
1150. 

North  Carolina.  Alexander  v. 
Statesyille,  165  N.  C.  527,  81  S.  E. 
763,  765;  Smith  v.  Winton,  162 
N.  C.  50,  77  S.  W.  1093. 

67  Municipality  is  not  an  insurer 
against  accident  nor  does  it  guar- 
antee the  safety  of  travelers  in 
its  streets.  Starkey  v.  Greenville, 
189  Mo.  App.  352,  357,  359,  175 
S.  W.  314,  citing  §  2726,  vol.  6, 
ante. 

"A  city  does  not  insure  or  war- 
rant the  safe  condition  of  its 
streets.  It  must  keep  and  main- 
tain them  in  reasonably  safe  con- 
dition and  exercise  ordinary  care 
and  due  diligence^ to  see  that  they 
are  so  kept  and  maintained." 
Smith  V.  Winston,  162  N.  C.  50, 
77  S.  E.  1093. 

"The  city  is  not  an  insurer, 
and  is  not  obliged  to  keep  its 
walks  in  an  absolutely  safe  con- 
dition, but  only  reasonably  so  for 
persons  using  them  in  the  ordinary 
mode."  Horan  v.  Independence 
(Mo.  App.),  176  S.  W.  1061,  hold- 
ing  an   instruction   erroneous   sub- 


mitting to  the  jury  the  question 
whether  the  crossing  "was  in  an 
unsafe,  dangerous  and  defective 
condition." 

A  city  "is  neither  a  guaran- 
tor of  the  perfect  condition 
of  the  streets  and  sidewalks, 
nor  of  the  safety  of  the  trav- 
eler on  either."  Tudor  v.  Iiouia- 
viUe,  172  Ky.  429,  189  S.  W. 
456,  458;  Ashland  v.  Boggs,  161 
Ky.  728,  171  S.  W.  461,  Ann.  Cas. 
1916B,  1005;  Vamey  v.  Covington, 
155  Ky.  662,  160  S.  W.  173. 

68  Johnson  v.  Ames,  181  Iowa 
65,  162  S.  W.  858,  860. 

"Reasonable  eare  to  keep  the 
street  safe,  in  view  of  the  extent 
of  territory  over  which  such  care 
is  to  be  exercised,  is  the  measure 
of  duty  which  the  law  requires  of 
the  city.  It  is  not  an  insurer  of 
the  safety  of  all  pedestrians,  and 
is  not  rendered  liable  because  the 
surface  of  the  street  is  such  that 
it  is  possible  for  one  to  stub  his 
toe  and  fall."  Engel  v.  New  York, 
146  N.  T.  S.  307. 

"The  law  does  not  hold  a  city 
to  the  exercise  of  more  than  rea- 
sonable care  to  keep  its  streets 
free  from  dangerous  obstructions 
The  city  is  not  an  insurer  of  the 
safety  of  pedestrians  and  they 
must  assume  the  risks  attending  a 
general  slippery  condition  of  the 
sidewalks  produced  by  natural 
causes  and  which  remain  despite 
the  efforts  of  reasonable  eare  and 
diligence.  Jackson  v.  Kansas  City,' 
181  Mo.  App.  178,  167  8.  W.  1150. 
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a  defective  street  to  be  actionable,  therefore,  must  have 
been  the  direct  result  of  the  neglect,  carelessness  or  fail- 
ure of  the  municipality  in  creating  or  permitting  such  de- 
fect, or  its  negligent  failure  after  notice,  to  remedy  the 
same  prior  to  the  happening  qf  the  injury/'  In  brief, 
apart  from  statutory  or  charter  obligation,  as  negligence 
is  essential  to  create  municipal  liability  in  such  case,®' 


69  Liability  does  not  necessarily 
follow  upon  proof  of  a  defect  and 
injury  resulting  therefrom.  "The 
basis  of  responsibility  is  negli- 
gence in  suffering  a  defect  to  re- 
main after,  it  should  iji  reason  have 
been  repaired,  and  notice  to  the 
corporation  of  the  defect,  or  of 
facts  from  which  notice  may  rea- 
sonably be  inferred,  or  proof  of 
circumstances  from  which  it  ap- 
pears that  the  defect  ought  to 
have  been  known  and  remedied, 
is  essential  to  liability."  Besse- 
mer V.  "Whaley,  187  Ala.  525,  65 
So.  542. 

Action  for  damages  due  to  in- 
juries from  stepping  into  a  hole 
in  a  sidewalk  where  a  brick  had 
been  removed,  must  allege  specific 
act  of  negligence,  the  time  and 
person  who  removed  the  brick,  etc. 
Hills  V.  New  Orleans,  139  La.  537, 
71  So.  797. 

60  Alabama.  Montgomery  v.  Boss, 
195  Ala.  362,  70  So.  634. 

Illinois.  Weber  v.  Chicago,  201 
111.  App.  564. 

Idaho.  Smith  v.  Eexburg,  24 
Idaho  176,  132  Pae.  1153,  1156. 

Kentucky.  Elsmere  v.  Tanner, 
158  Ky.  681,  166  S.  W.  220. 

Missouri.  Morris  v.  St.  Louis  & 
San  F.  E.  Co.,  184  Mo.  App.  106, 
168  S.  W.  323;  Mcllhenny  v.  Kan- 
sas City,  188  Mo.  App.  218,  175 
S.  W.  108;  Sehlinski  v.  St.  Joseph, 


170  Mo.  App.  380,  156  S.  W.  823. 

New  York.  Faber  v.  New  Tork, 
146  N.  Y.  S.  295,  161  App.  Div. 
203. 

North  Carolina.  Alexander  v. 
Statesville,  165  N.  C.  627,  81  S.  E. 
763,  765;  Mends  v.  Dunn,  163  N. 
C.  108,  79  S.  E.  303. 

Wisconsin.  Green  v.  Eeedsburg, 
162  Wis.  101,  155  N.  W.  928'. 

"The  negligence  for  which  the 
,  municipality  may  be  rendered  li- 
able consists  of  acts  of  misfeas- 
ance and  nonfeasance.  The  former 
includes  faulty  construction  of  the 
street  or  sidewalk  so  as  to  render 
them  dangerous  for  travel,  while 
the  latter  consists  of  a  failure  to 
repair  the  street  or  sidewalk  after 
construction,  and  after  becoming 
unsafe."  Tudor  v.  Louisville,  172 
Ky.  429,  189  S.  W.  456. 

In  fact  undisputed,  question  of 
city's  negligence  is  for  the  court. 
Keen  v.  Mitchell,  37  S.  D.  247, 
157  N.  W.  1049. 

Whether  city  exercised  reason- 
able care  to  keep  a  sidewalk  and 
curbing  where  the  injury  occurred 
in  reasonably  safe  condition  in  ful- 
filment of  its  legal  obligation  is 
frequently  a  question  of  fact  for 
the  jury.  Dayton  v.  Lowndes,  174 
Ky.  707,  192  S.  W.  820. 

Charter  provided  that  it  must 
be  made  tp  appear  that  the  dam- 
age alleged  is  attributable  to  the 
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unless  such  negligence  is  established  by  competent  evi- 
dence of  probative  force, -liability  must  be  denied.*^ 

•There  is  no  fixed  standard  of  the  requirement  of  rea- 
sonable or  ordinary  care.  Its  measure  is  not  accurately 
defined  by  statute.  Manifestly  the  requirements  are  not, 
and  cannot  be  the  same  under  all  circumstances,  and  in 
all  places.    In  its  very  nature  it  is  incapable  of  exact  ex- 


,  negligence  of  the  city,  as  a  condi- 
tion to  recovery.  Stallings  v. 
Tampa  (Fla.  1920),  83  So.  625. 

The  right  of  action  for  injury 
resulting  from  a  defect  in  a  street, 
causeway,  bridge  or  public  way, 
under  the  South  Carolina  statute  is 
based  upon  the  negligence  or  mis- 
management on  the  part  of  the  city 
which  was  the  proximate  cause  of 
the  injury.  Aughtry  v.  Colum- 
bia (S.  C.  1919),  98  S.  E.  195. 

61  One  who  seeks  to  recover  for 
an  injury  due  to  a  defective  side- 
walk hai3  the  burden  of  establish- 
ing negligence  on  the  part  of  the 
municipality.  Meridian  v.  Crook, 
109  Miss.  700,  69  So.  182. 

Injury  resulting  from  an  alleged 
defect  in  a  street,  as  a  depres- 
sion, which  is  not  of  itself  of 
'such  dimensions  or  character  as  to 
make  an  accident  probable,  the 
city's  negligence  should  not  be  sub- 
mitted to  the  jury.  Keen  v. 
Mitchell,  37  S.  D.  247,  157  N.  W. 
'  1049. 

As  a  city  has  a  right  to  repair 
its  streets  it  is  not  liable  for  con- 
sequential damages  resulting  from 
the  exercise  of  this  right  when 
performed  with  ordinary  skill  and 
prudence.  "The  exercise  of  this 
right  in  itself  and  the  conditions 
that  reasonably  and  necessarily  re- 
sult from  the  exercise  of  this  right 
does     not     constitute     negligence. 


How  it  could  make  repairs  of  this 
character,  without  tearing  up  some 
portion  of  the  street,  is  not  con- 
ceivable. -The  evidence  tended  to 
show  that  in  making  repairs  some 
of  the  bricks  became  or  were  loos- 
ened. If  this  was  a  necessary  in- 
cident to  the  right  of  the  city  to 
make  repaiifs  there  could  be  no  lia- 
bility. To  create  a  liability  it 
must  appear,  further,  that  there 
was  negligence  in  the  doing  of  the 
authorized  act,  and  that  this  neg- 
ligence was  the  proximate  cause 
of  the  injury.  Or,  in  other  words, 
where  the  party  is  engaged  in  the 
doing  of  a  legal  act,  or  that  which 
the  law  commands  or  permits,  the 
creation  of  conditions  which  are 
reasonably  incident  to  the  exercise 
of  this  right  and  accomplishment 
of  the  purpose  authorized  in  the 
power  granted,  or  the  duty  im- 
posed, does  not  constitute  negli- 
gence, and  so,  unless  under  instruc- 
tions properly  given,  the  jury  find 
negligence  independent  of  or  in  the 
manner  of  the  exercise  of  the 
right,  there  is  no  liability." 
O'Conuell  v.  Davenport,  164  la. 
95,  145  N.  "W.  519. 

While  negligence  is  never  pre- 
sumed, it  may  nevertheless  be 
proved,  like  any  other  fact  by 
circumstantial  evidence.  Lichten- 
berg  v.  Seattle,  94  Wash.  39i,  162 
Pac.  534. 
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pression,  or  reduction  to  an  unvarying  formula.^^  What 
is  such  care,  therefore,  in  a  given  case  is  necessarily  de- 
pendent on  the  particular  facts  developed  in  the  judicial 
investigation.^'  A  municipality  is  required  to  use  greater 
diligence  in  looking  after  the  safety  of  its  streets  which 
are  much  traveled  than  those  where  the  travel  is  light.®* 

While  the  duty  of  the  municipality  does  not  require  it 
to  guard  against  possible  dangers  of  injuries,  or  every- 
thing which  may  happen,  it  does  require  it  to  exercise 
reasonable  care  to  guard  against  such  dangers  as  may 
reasonably  be  anticipated.®^    Anything  that  may  reason- 


82  Louisville  v.  Haugh,  157  Ky. 
643,  163  S.  W.   1101. 

68 ' '  What  would  amount  to 
negligence  in  maintaining  a  much 
traveled  street  in  a  populous  city- 
might  constitute  ordinary  care  in 
a  country  district;  in  other  words, 
the  question  of  negligence  depends 
upon  the  attendant  facts  and  cir- 
cumstances." Burke  v.  District  of 
Columbia,  42  App.  D.  C.  438,  441. 

Diligence  required  as  to  repair- 
ing streets  in  particular  case.  Col- 
by V.  Portland,  85  Or.  359,  166  Pac. 
537. 

When  a  temporary  walk  is  pro- 
vided for  the  use  of  the  public 
while  the  regular  walk  was  ob- 
structed, the  city  must  use  ordi- 
nary care  to  see  that  such  walk  is 
safe  for  the  purpose  intended. 
Brentlinger  v.  Louisville  By.  Co., 
156  Ky.  685,  161  S.  W.  1107. 

64  Willis  v.  St.  Joseph,  184  Mo. 
App.  428,  171  S.  W.  27,  follow- 
ing McKissick  v.  St.  Louis,  154 
Mo.  588,  595,  55  S.  W.  859;  and 
Young  v.  Webb  City,  150  Mo.  333, 
51  S.  W.  709. 

Streets  and  walks  in  outlying 
districts.  Section  2737,  post; 
§  2737,   vol.    6,   ante. 

Size    of    the    municipality    and 


amount  of  travel  on  the  street  in- 
volved are  elements  to  be  consid- 
ered. Higginbottom  v.  Burnsville, 
113  Miss.  219,  74  So.  133. 

66  Indianapolis  v.  Williams,  58 
Ind.   App.  447,   108   N.   E.   387. 

A  municipality  is  not  bound  to 
provide  against  the  possibility  of 
an  accident;  nor  would  a  mere 
error  in  judgment  in  laying  out  a 
way  or  adopting  a  plan  be  neg- 
ligence. Levine  v.  Pittsburgh,  252 
Pa.   181,  97  Atl.  392. 

"The  law  does  not  require  the 
city  to  maintain  its  streets  and 
walks  in  a  state  of  absolute  per- 
fection or  to  keep  them  free  from 
minute  and  trifling  variations  in 
their  evenness  of  surface  such  as 
do  not  in  ordinary  use  render  them 
unsafe  for  travel  by  persons  ex- 
ercising reasonable  care.  Stated  in 
other  words,  if  the  defect  be  so 
slight  that  injury  therefrom  to 
travelers  exercising  proper  care  is 
not  reasonably  to  be  anticipated, 
then  there  is  no  actionable  negli- 
gence." Geer  v.  Des  Moines,  183 
la.  837,  167  N.  W.  635. 

A  horse  stepped  on  one  end  of 
a  stick,  sharp  at  one  end  which 
caused  the  stick  to  press  against 
the  hoi:se,  penetrate  his  body  and 
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ably  be  expected  to  interfere  with  the  safe  use  of  a  pub- 
lic way  by  travelers  making  the  proper  use  thereof  and 
exercising  ordinary  care  for  their  own  safety,  is  a  defect, 
and  judicial  decisions  customarily  speak  of  obstructions 
of  the  several  kinds  as  defects.®®  Thus  where  a  city  per- 
mits building  material  to  block  travel  on  a  sidewalk  and  a 
portion  of  a  driveway,  it  must  anticipate  that  pedestrians 
would  use  the  driveway  and  govern  itself  accordingly." 
So  where  a  street  was  rendered  extraordinarily  slippery 
by  oiling,  and  a  rain  occurred  thereafter  tending  to  render 
the  street  more  dangerous,  or  if  the  rain  intervening  be- 
tween the  oiling  and  the  accident  (an  automobile  care- 
fully driven,  skidding,  getting  beyond  control  and  collid- 
ing with  a  milk  wagon)  was  the  factor  which  created  the 
danger,  "then  it  might  have  been  found  that  the  rain 
should  have  been  anticipated  or  its  effect  guarded  against 
by  warning,  sanding  or  otherwise. ' '  ®' 


cause  his  death.  The  evidence 
showed  that  at  times  when  the 
street  was  muddy,  planks  and 
sticks  would  be  thrown  in  and 
across  the  same  and  that  much 
rubbish,  trash  and  many  planks 
and  sticks  were  in  the  roadway 
of  the  street  and  had  been  for 
some  time  and  that  the  city  had 
not  removed  or  cleared  away  such 
obstructions.  It  was  also  shown 
that  the  four  foot  stick  that  did 
the  damage  had  been  in  the  street 
where  the  injury  occurred  for  about 
three  weeks  before  it  happened. 
"The  plaintiff  must  show  that 
an  ordinarily  prudent  and  careful 
person  would  have  realized  that 
this  stick  left  in  the  street  was  a 
dangerous  obstruction  or  missile. 
It  is  not  enough  to  show  that  an 
accident  did  happen,  and  that  such 
an  accident  was  in  the  realm  of 
possibility,  but  that  a  danger  ex- 
isted   within    the    realm    of   prob- 


ability." "The  mere  fact  that 
sticks  and  rubbish  are  in  a  street 
where  they  should  not  be  is-  in- 
sufficient to  fasten  negligence  on 
the  city.  They  must  not  only  be 
there,  but  their  very  presence  must 
carry  the  idea  of  danger  to  the 
extent  of  awakening  such  idea  in 
the  mind  of  a  reasonably  careful 
person."  Starkey  v.  Greenville, 
189  Mo.  App.  352,  175  S.  W.  314. 

Need  not  anticipate  crowds  of 
people  viewing  a  parade  would  vio- 
lently surge  against  ropes,  etc., 
stretched  along  the  line  of  side- 
walks for  the  temporary  purpose. 
Meehan  v.  Union  El.  Light  &  P. 
Co.,  252  Mo.  609,  623. 

66  Bessemer  v.  Whaley,  187  Ala. 
525,  65  So.  542. 

67  Superior  v.  Olt,  239  Fed.  100, 
102,  152  C.  C.  A.  150. 

68Kelleher  v.  Newburyport,  227 
Mass.  462,  116  N.  E.  806,  808. 
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When  a  street  is  opened  it  is  the  duty  of  tlie  municipal- 
ity to  see  that  it  is  kept  clear  of  dangerous  and  unneces- 
sary obstructions  which  with  reasonable  care  can  be  dis- 
covered and  avoided,^'  And  this  obligation  sometimes  in- 
volves the  anticipation  of  defects  or  dangers  that  are  the 
natural  or  ordinary  result  of  use  or  climatic  influence, 
and  a  failure  X)i  the  municipality  to  make  sufficiently  fre- 
quent examinations  may  render  it  liable,  although  the  de- 
fect or  danger  may  not  be  open  and  notorious.'"' 

Moreover,  to  create  liability  not  only  must  it  be  estab- 
lished that  the  municipality  was  negligent,  but  that  the 
injuries  complained  of  are  the  result  of  such  negligence. 
The  complaining  party  has  no  cause  of  action  unless  the 
city's  act  produced  the  injury  complained  of.'^  "When 
negligence  is  averred  as  the  cause  of  injuries  sustained, 


69  "Failure  to  abate  dangers 
which  reasonable  care  would  have 
revealed  will  charge  the  city  with 
liability,  and  this  whether  the 
form  of  action  be  negligence  or 
nuisance."  Stern  v.  International 
Ey.  Co.,  220  N.  Y.  284,  115  N.  E. 
759,  762,  affirming  153  N.  T.  S. 
520,  167  App.  Div.  503. 

TOEuSty  and  unused  wire  cross- 
ing a  street  over  live  trolley 
wires,  which  had  not  been  exam- 
ined by  the  city  for  six  years, 
during  a  wind,  broke  and  fell  across 
the  trolley  wire  and  against  the 
mule  of  plaintiff.  Under  the  evi- 
dence the  court  said  it  was  for 
the  jury  to  say  whether  or  not 
the  town  knew  or  should  have 
known  of  the  dangerous  condition 
of  the  wire.  Chicago  &  West  S. 
Exp.  Co.  V.  Berwyn,  174  111.  App. 
543,  546. 

Duty  of  city  to  look  after  and 
inspect  bridges  and  coverings  of 
wood  which  are  subject  to  rapid 
deterioration,  and  failure  to  do  so 
may  be  negligence.    Smith  v.  New 


Orleans,   135  La.  980,  66  So.   319. 

71  The  burden  was  upon  the 
plaintiff  to  produce  evidence 
which  would  justify  a  finding  that 
the  negligence  of  the  municipality 
was  the  sole  producing  and  proxi- 
mate cause  of  the  injury.  Glaney 
V.  McKees  Eoeks  Borough,  243 
Pa.  216,  89  Atl.  972. 

Plaintiff's  complaint  was  that 
her  foot  had  slipped  into  a  hole 
or  depression  shown  to  have  existed 
in  the  pavement  over  which  she 
was  walking.  In  sustaining  a 
judgment  of  nonsuit  the  court 
said:  "The  difficulty  with  plain- 
tiff's case  is  that  she  failed  to 
sustain  by  proof  the  averment  that 
she  was  thrown  by  reason  of  her 
foot  slipping  into  the  hole.  The 
party  who  claims  damages  by  rea- 
son of  the  negligent  act  of  an- 
other must  show,  not  only  that  the 
other  party  was  negligent  but  that 
his  injuries  are  the  result  of  such 
negligence.  The  complaining  party 
has  no  cause  of  action  unless  the 
wrongdoer's   act   produces   the   in- 
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it  is  not  sufficient  that  the  injured  plaintiff  merely  estab- 
lished the  negligence  alleged;  he  must  show  that  it  was 
the  cause  of  his  injuries."  ""^  Furthermore,  under  a  stat- 
ute imposing  liability  on  a  municipality  for  personal  in- 
juries sustained  by  reason  of  defects  in  a  street  in  an 
action,  where  such  injury  might  have  been  prevented  by 
the  city  or  the  defect  repaired  by  the  exercise  of  reason- 
able care,  the  burden  rests  upon  the  plaintiff  to  establish,, 
as  a  condition  precedent  to  recovery,  that  the  defect 
which  caused  the  injury  was  one  of  which  the  city  had 
knowledge,  or  by  the  exercise  of  reasonable  care  and 
diligence  might  have  had  knowledge  in  time  to  have  rem- 
edied it  or  to  have  jjrevented  the  injury.''' 

§  2727.    Prior  a.ccident  at  same  place  as  sufficient  to  show 
negligence.'* 

It  is  competent  to  show  that  while  the  street  at  the 
point  involved  was  in  the  same  condition,  accidents  of  a 
similar  nature  to  the  one  under  investigation  had  oc- 
curred at  the  same  place  a  short  time  prior  thereto.'* 

jury  complained  of. ' '     Reddington  73  Hamilton    v.    Cambridge,    219 

V.    Philadelphia,    253    Pa.    390,    98  Mass.  418,  106  N.  E.  1018. 

Atl.  601,  per  Mestrezat,  J.  74  Wagner  v.  Kansas  City   (Mo. 

72  Stern  v.  Beading,  255  Pa.  96,  App.),   186   S.   W.    1129,  following 

99  Atl.  367,  approving  Reddington  Charlton  v.  St.  Louis  &  S.  F.  By. 

V.    Philadelphia,    253    Pa.    390,    98  Co.,   200    Mo.   413,   442,   98    S.   W. 

Atl.   601.  529;   Kansier  v.   Billings    (Mont.), 

Automobile   ran   into   a   hole   in  184  Pac.  630;  Shugren  v.  Salt  Lake 

the    street.     The    plaintiff   was    a  City  (Utah),  159  Pae.  530. 

passenger  therein.    At  the  trial  the  Evidence   relating   to   the  condi- 

burden   was    on    plaintiff   to    show  tion    of    other    sidewalks    in    the 

that    the    street    in    question    has  city   is   inadmissible   in   an   action 

been  negligently  maintained;   that  for  injuries  due  to   an  alleged  de- 

the    city    either    had    constructive  feetive  walk.    Hanson  v.  Anamosa, 

or   actual  notice   of   the   defective  177  la.  101,  158  N.  W.  591,  595. 

condition  in  time  to  make  repairs;  Evidence  that  no   other  persons 

and   that    the    defective    condition  were  injured  at  the  place  involved 

of   the   street   was    the   proximate  is  inadmissible.     Clancy  v.  Joplin 

cause    of    the    injury.      McDonald  (Mo.  App.),  181  S.  W.  120,  123. 

V.   Philadelphia,    248    Pa.    145,   93  75  "That  accidents  have  hereto- 

Atl.  959.  fore  happened  under  the  same  eon- 
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Thus  in  an  action  for  injury  to  a  pedestrian  due  to  step- 
ping on  the  lid  of  a  coal  hole  in  a  sidewalk  which  tilted, 
testimony  is  admissible  of  other  pedestrians  who  stepped 
on  the  same  lid  with  like  effect  and  barely  escaped  in- 
jury.''® So  in  such  case,  evidence  is  admissible  tending 
to  prove  that  the  coal  hole  cover,  prior  to  the  injury  in- 
volved, frequently  had  been  observed  to  slip  and  tilt 
when  passers-by  stepped  upon  it.  Such  evidence  while 
it  shows  no  previous  injuries  to  any  one,  does  tend  td 
show  that  the  effect  of  stepping  on  the  coal  hole  cover 
was  to  cause  it  to  slip  and  tilt,  and  consequently,  to  show 
the  existence  of  a  dangerous  condition.''"'  But  evidence  of 
prior  accidents  at  the  same  place  must,  of  course,  relate 
to  the  exact  place.''*  Hence,  testimony  t;o  the  effect  that 
a  witness  "made  a  slip  there"  is  not  competent  unless  it 
appears  that  he  made  the  slip  at  the  precise  place  in 
question.''*  So  in  an  action  due  to  injury  from  falling 
over  a  wire,  evidence  that  on  a  number  of  occasions  other 
persons  had  fallen  over  the  same  wire  is  inadmissible, 
where  it  does  not  relate  to  the  particular  location  in  ques- 

ditions   at   a  given  spot  from   the  occurred   and   had   experienced   ac- 

same       cause       seems       competent  cidents  at  that  place  is  admissible, 

proof. ' '     Charlton  v.   St.   Louis   &  All    of    such    testimony    relates    to 

S.   F.   Ey.    Co.j   200   Moi   413,   442,  events   closely  associated,  prior  in 

98   S.   W.   529,   approving   District  time,  with  the  accident  complained 

of   Columbia  v.   Armes,   107   IT.   S.  of,  and  at  the  point  where  it  oe- 

519,  and  Golden  v.  Clinton,  54  Mo.  curred.      Chickasha    v.    White,    45 

App.  100.  Okl.  631,  146  Pac.  578. 

Evidence  is  admissible  to  prove  76  Posey    v.   National  Bank,   243 

that  other  people  fell  at  the  place  Pa.  563,  90  Atl.  363. 

in  question  at  about  the  time  in-  77  Hebenheimer  v.  St.  Louis,  269 

volved.    "Such  evidence  of  course.  Mo.  92,  102,  103,  189  S.  W.  1180, 

is  not  admissible  unless  shown  to  approving  Charlton  v.  St.  Louis  & 

be    nearly   corresponding,   both    as  S.   F.   Ey.   Co.,   200   Mo.    413,   442, 

to    time    and   place,   with    the    in-  98   S.   W.   529;    Golden   v.   Clinton, 

jury  or  fall  in   question,   so   as  to  54   Mo.   App.    100,   and   overruling 

tend   to   show   that   the   condition  on    this    point    Globe    v.    Kansas 

was  the  same."     Perrine  v.  South-  City,  148  Mo.  470. 

ern  Bitulithie  Co.,  190  Ala.  96,  66  78  Tudor   v.   Louisville,   172   Ky. 

So.   705.  429,  189  S.  W.  456. 

Evidence  that  others  had  driven  79  Lawrence    v.    Frankfort,    162 

over  the  point  where  the  accident  Ky.  528,  172  S.  W.  953. 
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tion.*"  It  is  error,  therefore,  to  allow  evidence  to  show 
the  bad  condition  of  the  street  or  sidewalk  in  parts  other 
than  the  place  of  the  accident.  Such  evidence  has  no 
probative  value  ^to  establish  negligence  on  the  part  of 
the  city  and  its  reception  is  usually  held  to  be  prejudicial 
error  sufficiently  serious  to  require  the  reversal  of  a 
judgment,  in  event  of  a  judgment  in  favor  of  the  plaia- 
tiff.'^  Evidence  that  persons  had  fallen  over  the  obstruc- 
tion involved  after  the  injury  complained  of  is  not  com- 
petent for  the  purpose  of  charging  the  city  with  negli- 
gence, nor  is  it  competent  for  the  purpose  of  charging 
the  city  with  notice  of  the  alleged  defect.*^ 

§  2728.    Duty  cannot  be  delegated  so  as  to  shift  respon- 
sibility.^^ 


80  Birmingham  v.  McKinnon 
(Ala.),  75  So.  487. 

SlFithin  v.  Degnon  Contracting 
Co.,  161  N.  Y.  S.  888,  175  App. 
Div.  386. 

82  "The  defect  must  exist  and 
notice  of  the  defect  must  be 
brought  home  to  the  city  before 
the  accident  if  the  defect  is  one 
for  which  the  city  is  not  liable 
without  notice.  If  a  city  is  not 
liable  without  notice,  then  surely 
it  follows  that  notice  after  the 
injury  would  not  be  such  notice 
as  would  enable  it  to  repair  be- 
fore the  accident  and  avoid  the 
injury.  If  the  falls  over  this  walk 
were  introduced  for  the  purpose 
of  showing  notice  to  the  city,  or 
for  the  purpose  of  showing  negli- 
gence on  the  part  of  the  city, 
then  clearly  the  evidence  was  not 
competent,  for  the  reason  that 
these  falls  were  all  subsequent  to 
the  injury."  Eelating  to  the  ad- 
mission of  such  evidence  in  a 
particular   case   it   was    said   that 


it  did  not  impinge  upon  the  rule 
stated.  "This  was  not  offered  as 
substantive  testimony  tending  to 
show  any  negligence  on  the  part 
of  the  defendant  prior  to  the  in- 
jury, nor  of  notice  to  the  defend- 
ant of  the  existence  of  the  trough 
(obstruction).  It  simply  came  in- 
cidentally as  tending  to  show  the 
reason  why  these  witnesses  remem- 
bered the  existence  of  the  trough 
at  this  location  prior  to  the  in- 
jury; why  it  was  impressed  upon 
their  minds. ' '  Hall  v.  Shenandoah, 
179  la.  1192,  162  N.  W.  575. 

83  Indiana.  Indianapolis  v.  Stokes, 
182  Ind.  31,  105  N.  E.  477. 

Kentucky.  Louisville  v.  Batt's 
Administrator,  151  Ky.  578,  152  S. 
W.  529. 

Missouri.  Schlinski  v.  St.  Jo- 
seph, 170  Mo.  App.  380,  387,  156 
S.  W.  823;  Stifel  v.  St.  Louis 
(Mo.),  181  S.  W.  577,  581,  582. 

Nebraska.  Cushman  Motor  Works 
V.  Lincoln,  97  Neb.  519,  150  N. 
W.  821. 
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§  2729.    Necessity  of  lapse  of  time  between  notice  of  de- 
fect and  time  of  accident.** 

§  2730..   Miscellaneous  matters  held  not  defense. 

Failure  to  pay  a  license  fee  to  operate  a  motorcycle,  it 
has  been  held,  does  not  bar  recovery  unless  such  failure 


New  York.  Hayman  v.  New 
York,  148  N.  Y.  S.  63,  163  App. 
Div.  195. 

Oklahoma.  Fairfax  v.  Giraud, 
25  Okl.  659,  131  Pae.  159. 

Oregon.  Caviness  v.  Vale,  86 
Or.  554,  169  Pae.  95,  98. 

Defect  in  walk  due  to  act  of 
abutting  owner  where  city  was 
held  liable.  Briscoe  v.  Mt.  Ver- 
non, 160  N.  Y.  8.  924,  174  App. 
Div.  200. 

Plaintiff  drove  his  buggy  over  a 
pile  of  rock  in  the  street  and  was 
injured.  The  rock  had  been  placed 
in  the  street  by  a  property  owner 
who  was  making  an  improvement 
on  his  lot.  "It  may  be  that  the 
property  owner  was  negligent  in 
putting  the  rock  in  the  street  as 
he  did  and  failing  to  put  a  light 
upon  it  to  warn  persons  of  the 
danger  at  night;  but  his  negli- 
gence does  not  exonerate  the  city 
from  liability.  The  primary  duty 
rests  upon  the  city  to  maintain 
its  streets  in  a  reasonably  safe 
condition.  When  it  knew  the  rock 
was  in  the  street  it  was  incumbent 
on  it  to  see  that  it  was  properly 
guarded  and  it  is  liable  to  a  per- 
son injured  by  reason  of  the  street 
being  in  a  dangerous  condition.  It 
is  no  defense  to  the  city  that  it 
did  not  know  that  the  property 
owner  had  failed  to  put  lights  on 
the  rock.  When  it  knew  that  the 
rock   was  in,  the   street   and   that 


it  made  the  street  unsafe  for  pub- 
lic travel  when  without  lights  at 
night,  it  was  its  duty  to  see  that 
its  street  was  kept  safe."  Car- 
lisle V.  Campbell,  151  Ky.  279,  151 
S.  W.  673. 

A  sidewalk  was  left  in  a  defec- 
tive condition  by  a  contractor  who 
worked  on  a  building  abutting 
thereon,  and  the  municipal  corpo- 
ration omitted  to  remove  "the  de- 
fect, held  liability  existed  for  in- 
jury. Benoud  v.  Sayre,  56  Pa. 
Super.  Ct.  215. 

Injury  on  defective  sidewalk  due 
to  negligence  of  contractor  engaged 
in  installing  a  system  of  munic- 
ipal waterworks.  Hugo  v.  Nance, 
29  Okl.  640,  135  Pae.  346,  349, 
following  doctrine  of  Beatrice  v. 
Eeid,  41  Neb.  224,  59  N.  W.  774; 
Beattie  v.  Detroit,  129  Mich.  25, 
88  N.  W.  71. 

"When  changes  are  being  made 
in  a  public  street  of  a  city  by 
somebody  independent  of  the  city 
and  acting  under  direction  of  legis- 
lative authority  providing  for  the 
abolition  of  grade  crossings  or  for 
some  other  public  work,  such  city 
is  not  relieved  from  its  statutory 
liability  for  injury  to  a  traveler 
caused  by  a  defect  in  the  street, 
if  the  city  has  not  actually  closed 
said  street  to  public,  travel." 
Gilbane  v.  Lent,  41  E.  I.  462,  104 
Atl.  77,  81. 

84  Pickens  v.  Kankakee,  200  111. 
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sustains  some  causal  relation  to  the  injury.'^  Omission 
to  register  a  second  hand  automobile  as  required  by  the 
statute  was  held  no  defense  to  an  action  for  personal  in- 
juries due  to  a  defective  street.*®  However,  in  Maine  and 
Massachusetts,  it  appears  that  in  both  of  these  cases,  a 
contrary  ruling  would  likely  be  made."  Neglect  of  one 
injured  by  an  obstruction  on  the  sidewalk  to  keep  to  the 
right  is  no  defense,  notwithstanding  it  violates  an  ordi- 
nance on  the  subject.*'  Violation  of  an  ordinance  as  to 
the  way  to  turn  is  no  defense  where  the  street  was  un- 
safe and  compelled  the  selection  of  the  safest  way,  and 
where  to  observe  the  ordinance  would  have  been  danger- 
ous.*' A  municipality  cannot  plead  and  show  the  refusal 
of  a  contractor  to  enter  into  a  contract  to  repair  the 
street  in  an  action  for  injury  to  a  passenger  alighting 
from  a  street  car  by  stepping  into  a  hole  in  the  street.** 
A  municipality  is  not  liable  to  answer  in  damages  to 
one  who  is  injured  while  coasting  on  a  street  contrary 
to  an  ordinance,  although  tolerated  by  its  police  officers.'^ 

App.   547;   Indianapolis   v.   Stokes,  jurisdiction.     Wolford  v.  Grinnell, 

182  Ind.  31,  105  N.  E.  477;  Drim-  178  Iowa  689,  161  N.  W.  686,  688. 

mel  V.  Kansas  City,  180  Mo.  App.  87  Section    2758,    vol.    6,    ante; 

339,  168  S.  W.  280.  §  2754,  post. 

SSPhipps  V.  Perry,  178  la.  173,  88 "The     ordinance    was    mani- 

159  N.  W.  653.  festly   made   to   prevent   collisions 

86  "It    is    clear    that    plaintiff's  betwixt    persons    moving    on    the 

failure    to    register    the    car    had  same  pavement  in  opposite  direc- 

nothing  whatever   to   do  with  the  tions.      There   was   no   collision  in 

accident;  that  there  is  no  showing  the   instant   ease."     Lancaster   v. 

of  any  causal  connection  between  Columbia,  104  S.  0.  228,  88  S.  E. 

plaintiff's  violation  of  the  law  and  463. 

the  accident,  hence  his  violation  of  89  Kempa  v.  St.  Joseph,  178  Mo. 

the  law  was  no  defense  to  the  ac-  App.  292,  165  S.  W.  1176. 

tion.     No  authortiy  need  be  cited  90  Covington     v.     Westbay,     156 

in  support  of  this  proposition;  but  Ky.  839,  162  8.  W.  91. 

we  may  properly  refer  in  this  con-  91  "The  mere  non-enforcement  of 

nection    to   Lockhart    v.   Eailroad,  an    ordinance    by    the    administra- 

161  Iowa  74,  140  N.  W.  834,  Ann.  tive    oflScers    of    a    city    will    not 

Cas.  1916A,  158.    The  law,  as  origi-  overcome   it  or   estop  the  munici- 

nally  announced  in  Massachusetts  pality    from    claiming    its    benefit 

and  perhaps  in  some  other  states  when  sued  by  one  whose  injury  is 

has  never  been  recognized  in  this  traceable    to    its    non'observance; 
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§  2732.    Same— lack  of  funds  to  repair.^^ 

Evidence  concerning  the  extent  of  the  financial  ability 
of  the  municipal  corporation  to  meet  all  its  obligations 
as  a  local  governmental  organ  for  the  purpose  of  show- 
ing ordinary  care,  is  usually  held  inadmissible.  This 
concision  results  from  the  fact  that  in  the  absence  of 
legislative  restrictions,  it  is  the  absolute  duty  of  the 
municipality  to  exercise  ordinary  care  to  keep  its  streets 
and  public  ways  in  a  reasonably  safe  condition  for  travel 
by  night  and  day  in  the  usual  manner,  except  for  repair- 
ing defects  or  for  removing  necessary  temporary  ob- 
structions or  those  caused  by  the  act  of  God.'^ 

Certain  statutes  as  construed,,  permit  the  admission 
of  evidence  of  lack  of  funds  to  repair.  Thus  in  Massa- 
chusetts in  an  action  against  a  town  for  personal  injuries 
caused  by  an  alleged  defect  in  a  public  way,  evidence 
of  the  population  of  the  town,  the  assessed  valuation  of 
the  property  therein,  the  rate  of  taxation,  and  the  amount 
of  the  appropriation  for  highways,  all  in  the  year  preced- 
ing that  of  the  accident,  and  the  number  of  miles  of  pub- 
lic ways  therein,  is  competent  on  the  question  of  reason- 

*  *  *  That  the  failure  to  exe-  be  to  deny  to  the  city  council  the 
cute  an  ordinance  on  the  part  of  power  to  legislate.  Such  a  hold- 
administrative  officers  ■vfill  not  ing  would  put  the  power  to  veto 
make  the  city  liable  or  permit  one  an  ordinance,  which  from  the  very 
who  has  violated  the  ordinance  to  nature  of  things  must  be  accepted 
take  advantage  of  what  may  well  as  the  true  expression  of  the  will 
be  called  his  own  wrong  rests  in  of  the  public  in  the  hands  of  an 
even  a  deeper  principal.  The  act  agency  having  no  legislative  power 
of  a  city  council  in  passing  an  or  responsibility."  Fluekiger  v. 
ordinance  is  an  expression  of  the  Seattle,  103  Wash.  330,  174  Pac. 
corporate  power  of  the  city.  That  456,  approving  Kitsap  County 
duty,  so  far  as  the  concern  of  the  Transp.  Co.  v.  Seattle,  75  Wash, 
public  goes,  is  fully  performed  673,  135  Pac.  476,  Ann.  Cas. 
when  the  ordinance  is  passed,  and  1915C,  115. 

to    permit    administrative    ofScers  92  Henderson  v.  Field  (Tex.  Civ. 

whose    duty    rests    in    the    police  App.),  194  S.  W.  1003. 

power  rather  than  in  the  legisla-  93  Ledbetter    v.    Kirksville,    167 

tive  power  of  the  city,  to  nullify  Mo.  App.  195,  200,  201,  151  S.  W. 

an    ordinance    by    ignoring    it    or  228. 
failing  wilfully  to  enforce  it,  would 
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able  care  and  diligence,  on  ^e  part  of  tlie  town  in  pre- 
venting or  remedying  the  alleged  defect;  its  weight  is 
for  the  jury  in  connection  with  all  other  circumstances.'* 

II.  PABTICULAR  STKEETS  AS  TO  WHICH  LIABILITy  EXTENDS. 

§  2733.    Streets  must  be  public  highways.®* 
A  highway  existing  prior  to  the  incorporation  of  the 


94  Weeks  v.  Needham,  156  Mass. 
289.  See  Sanders  v.  Palmer,  154 
Mass.  475;  128  Mass.  580.  The  rea- 
son given  for  the  ruling  is  peculiar 
to  that  State.  A  statute  provided 
"that  towns  shall  be  liable  for 
personal  injury  or  damage  to  prop- 
erty caused  by  defects  in  a  high- 
way 'which  might  have  been 
remedied,  or  which  damage  or  in- 
jury might  have  been  prevented 
by  reasonable  eare  and  diligence 
on  the  part  of  the  county,  or  town, 
place  or  persons  obliged  by  law  to 
repair  the  same.'  "  The  court 
held  that  the  statute,  "is  a  lim- 
itation on  the  former  liability  of 
towns,  and  .it  is  now  necessary,  not 
only  that  the  defect  should  have 
existed  which  was  the  sole  cause 
of  plaintiff's  injury,  but  that  such 
defect  be  one  which  might  have 
been  remedied  by  reasonable  eare 
and  diligence  on  the  part  of  the 
town,"  and  that:  "It  is  the  in- 
tention of  the  statute  to  protect 
towns  from  liability  where  there 
has  been  no  lack  of  proper  dili- 
gence on  their  part,  and  in  de- 
termining that,  it  is  important  to  • 
know  what  was  done,  as  well  as 
the  cost  of  what  it  is  contended 
should  have  been  done  to  keep  the 
way  in  a  suitable  state  of  repair." 
Eooney  v.  Randolph,  128  Mass. 
580. 


96  Gage  V.  Vienna,  196  111.  App. 
585;  Louisville  v.  Monroe,  163  Ky. 
412,  173  S.  W.  1107;  Abbey  v. 
Wathins,  161  N.  Y.  S.  688,  175 
App.  Div.  660;  Cunius  v.  Edwards- 
vnie  Borough,  63  Pa.  Super.  Ct. 
118;  Klein  v.  Philadelphia,  62  Pa. 
Super.  Ct.  121;  Richardson  v. 
Seattle,  97  Wash.  521,  166  Pae. 
1131. 

Allegation  that  street  was  a  pub- 
lic thoroughfare  within  the  munic- 
ipal area  is  essential.  Biekel  As- 
phalt Paving  Co.  v.  Teager,  176 
Ky.  712,  197  S.  W.  417. 

Whether  the  particular  street  is 
or  is  not  a  public  highway  ren- 
dering the  city  liable  is  somer 
times  a  question  of  fact  for  the 
jury.  Kniss  v.  Duquesne,  255  Pa. 
417,  100  Atl.  132;  Virginia  Beach 
V.  Ogle,  120  Va.  611,  91  S.  E.  747. 

As  soon  as  devotion  of  street 
to  public  use,  liability  exists. 
MeMillian  v.  Clinton  (Mo.  App. 
1919),  210  S.  W.  918. 

If  street  opened  for  travel,  al- 
though no  sidewalk  has  been  built, 
liability  may  arise.  MeMillian  v. 
Clinton  (Mo.  App.  1919),  210  S. 
W.  918. 

Whether  highway  had  become 
such  by  prescription,  held  jury 
question.  Sullivan  v.  Worcester, 
232  Mass.  Ill,  121  N.  E.  788. 

Alley.    Child  fell  into  open  ditch 
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city  becomes  a  highway  of  the  city  on  incorporation.'^ 
A  municipality  in  merely  accepting  a  street,  or  by  de- 
claring that  it  is  such,  or  in  deciding  to  what  extent  the 
street  shall  be  given  to  the  public  for  use,  acts  in  its  gov- 
ernmental or  legislative  capacity,  and  cannot  be  held  lia- 
ble for  any  neglect  of  duty  until  after  it  has  acted  in  its 
'ministerial  capacity  by  giving  the  street  to  the  public 
for  use  and  inviting  the  public  to  travel  the  same;  and 
since  it  is  a  governmental  matter  for  the  municipality 
to  say  to  what  extent  it  will  offer  a  street  to  the  public 
for  use,  if  an  individual  attempts  to  use  a  portion  which 
the  municipality  has  neither  actually  nor  impliedly  in- 
vited him  to  use,  and  is  injured  thereon,  he  is  without 
remedy  against  the  municipality.^  "While  the  mere 
act  of  the  dedication  of  a  street  and  approval  thereof  by 
a  municipality  does  not  without  more  impose  upon  it  the 
duty  as  to  maintenance  and  repair  which  are  cast  upon  a 
city  by  law  whenever  it  appropriates  a  street  to  the  use 
of  the  public,®'  yet  these  obligations  do  arise  the  in- 
stance a  city,  with  or  without  such  formalities,  devotes 
a  highway  to  the  uses  of  the  public  by  recognizing  it  as 
open  for  travel,  or  invites  the  public  to  use  it  as  a  street. 
And  such  acts  on  its  part  may  be  shown  either  by  direct 
or  circumstantial  evidence. "  "    While  the  platting  and 

in  an  alley,  not  designed  for  gen-  Mo.  App.  339,  351,  168  S.  W.  280. 

eral   travel,   and  held   it   was  not  99  Curran  v.  St.  Joseph,  264  Mo. 

governed  by  rules  relating  to  such  656,  175  S.  W.  584;  Stretch  v.  Lan- 

highways.      City    is    not    held    to  caster  (Mo.  App.),  206  S.  W.  388; 

same  measure  of  responsibility  for  Proctor  v.  Poplar  Bluff  (Mo.  App.), 

the    condition    of    the    alley    as    a  184  S.  W.  123,  126. 

way  as  it  is  in  ease  of  a  public  "In  addition  to  a  long,  contin- 

street.    The  alley  was  not  in  actual  uous    and   notorious   usage    of  the 

use  as  a  way  of  travel.     No  lia-  streets  by  the  public  as  highways, 

bility.     Athey  v.   Tennessee   Coal,  manifestly  known  to  and  approved 

Iron  &  E.  Co.,  191  Ala.  646,  68  So.  by  the  city  government,  the  pub- 

154.  lie  sewer  and  lighting  system  had 

96  0akdale   v.   Sanders,   155   Ky.  been    extended    by    the    city    over 
352,  159  S.  W.  812.  them.     Such    acts    unquestionably 

97  Jackson    v.    Sedalia,    193    Mo.  constitute    an    acceptance    of    the 
App.  597,  187  S.  W.  127,  129.  streets,   and   an  invitation   to   the 

98Drimmel  v.  Kansas   City,  180      public  to  use  them  as  public  thor- 

8McQ.— 52 
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dedication  of  a  street,  followed  by  public  use  of  such 
platted  street  as  a  thoroughfare,  will  not  alone  give  it 
the  character  of  a  street,  nor  cast  upon  the  city  the  duty 
to  keep  it  in  repair,^  the  grading  of  such  dedicated  and 
public  used  street  by  the  municipality  will  constitute  an 
assumption  Of  control  and  an  invitation  to  the  public  to 
use  the  street  as  one  which  the  municipality  is  duly  bound 
to  exercise  ordinary  care  to  keep  in  a  reasonably  safe  con- 
dition for  travel.^ 

Acceptance  of  a  dedicated  street  and  assumption  of 
control  thereover  by  the  municipality  is  usually  re- 
quired,' but  such  acceptance  and  assumption  of  control 
may  be  implied  by  public  user,*  as  well  as  by  corporate 
action.^ 


oughfares  which  the  city  had  un- 
dertaken to  maintain  in  a  reason- 
ably safe  condition  for  travel." 
Twedell  v.  St.  Joseph,  167  Mo. 
App.  547,  152  S.  W.  432. 

Where  a  continuous  use  of  the 
way  is  shown  and  from  the  evi- 
dence it  appears  that  the  city  had 
kept  the  street  in  repair  and  there- 
by invited  the  public  to  use  it, 
such  invitation  and  its  acceptance 
by  the  public  implied  an  assump- 
tion by  the  city  of  the  burden 
of  maintaining  the  street  in  a  rea- 
sonably safe  condition.  Kempa  v. 
St.  Joseph,  178  Mo.  App.  292,  165 
8.  W.  1176. 

"To  establish  the  charter  of  the 
locality  where  the  injury  occurred 
as  a  part  of  a  public  street,  noth- 
ing more  was  essential  than  to 
show  that  it  was  in  actual  pos- 
session of  the  city  and  open  to 
and  used  by  the  public  as  a  thor- 
oughfare at  the  time.  *  *  *  It 
was  not  necessary  to  prove  any 
formal  dedication  or  appropriation 
of  the  street."    Maus  v.  Spring- 


field, 101  Mo.   613,  617,   14  S.  W. 
630,  20  Am.  St.  Eep.  634. 

"The  street  was  open  to  pub- 
lie  use  and  the  city  was  bound  to 
keep  it  in  a  condition  of  reason- 
able safety  for  legitimate  travel 
by  night  as  well  as  by  day." 
Haniford  v.  Kansas  City,  103  Mo. 
172,   181,   15   S.   W.   753. 

1  Curran  v.  St.  Joseph,  264  Mo. 
656,  175  S.  W.  584. 

2  Ely  V.  St.  Louis,  181  Mo.  723, 
81  S.  W.  168;  Chance  v.  St.  Jo- 
seph, 195  Mo.  App.  1,  5,  190  S.  W. 
24;  Euppenthal  v.  St.  Louis,  190 
Mo.  213,  88  S.  W.  612. 

8  Ivey  V.  Birmingham,  190  Ala. 
196,  67  So.  506;  Raines  v.  East 
Tennessee  Telephone  Co.,  150  Ky. 
670,  150  S.  W.  830;  Grant  v.  Dick- 
son City  Borough,  285  Pa.  536,  84 
Atl.  454;  Morgan  v.  Budlong,  162 
Wis.  578,  156  N.  W.  958. 

4  Doyle  V.  Chattanooga,  128 
Tenn.  433,  161  S.  W.  997. 

5  Gaston  v.  Eockhill,  107  S.  C. 
124,  92  S.  B.  191. 

The  acceptance  of  a  dedication 
of  a  street  by  the  city  and  grad- 


§  2733] 


Steeet  as  Public  Way. 


8359 


A  muiiicipality  is  not  liable  where  it  had  no  control 
over  the  street  or  walk  on  which  the  injury  happened.' 

User  by  the  public  of  streets  and  ways  and  recognition 
of  such  user  by  the  municipality,  may  constitute  such 
streets  and  ways  public  as  to  municipal  liability.'    Thus 


ing  it  undoubtedly  is  an  invita- 
tion to  the  public  to  use  it  as 
such,  and  where  a  sidewalk  is 
placed  thereon,  and  it  does  not 
appear  by  whom,  the  obligation  is 
imposed  on  the  city  to  maintain  it 
in  proper  condition  for  travel. 
Drimmel  v.  Kansas  City,  180  Mo. 
App.  339,  168  S.  W.  280. 

SHolt  V.  Bufealo,  160  N.  T.  S. 
750. 

Evidence  showed  street  was  un- 
der control  of  city.  Ludlow  v. 
Stetson,  163  Ky.  327,  173  S.  W. 
806. 

"The  variation  in  the  pavement, 
or  the  fact  that  the  so-called  mar- 
ginal street  is  cleaned  by  em- 
ployees of  the  dock  department  in 
no  way  limited  the  public  char- 
acter of  this  space."  Swindell  v. 
New  York  &  Cuba  S.  S.  Co.,  163 
N.  Y.  S.  48,  98  Misc.  Eep.  350. 

7  Where  it  appears  that  the 
street  was  open  to  the  public  and 
used  for  travel  by  the  public  gen- 
erally, this  is  sufficients  as  to  the 
persons  using  the  street,  but  as 
to  the  public  authorities  it  may 
not  have  been  such.  Colebank  v. 
Standard  Garage  Company,  75  W. 
Va.  389,  84  S.  E.  1051. 

Use  of  a  strip  as  an  alley  for 
period  of  twenty  years  after  dedi- 
cation and  acceptance,  held  pub- 
lic highway.  O'Brien  v.  Heman, 
191  Mo.  App.  477,  175  S.  W.  805. 

"The  inhabitants  of  a  locality 
having  by  long  continued  use 
treated  the  way  as  a  public  one. 


they  make  it  such  without  the 
intervention  of  those  who  derive 
their  authority  from  them;  and 
they  may  themselves  exercise  the 
power  of  government  of  highways 
quite  as  effectually  by  continued 
use  as  by  any  other  method. ' '  This 
extract  is  said  by  Judge  Lamm, 
in  Benton  v.  St.  Louis,  217  Mo. 
687,  705,  to  be  a  correct  statement 
of  the  law.  (Curran  v.  St.  Joseph, 
143.  Mo.  App.  618.)  ' '  Asbury  v. 
Kansas  City,  161  Mo.  App.  496, 
499,  144  S.  W.  127. 

"In  the  case  at  bar  the  defend-' 
and  city  had  for  years  maintained 
this  culvert  with  knowledge  of  its 
use  by  the  public  as  a  foot  bridge, 
and  it  ought  to  be  required  to  re- 
spond for  the  consequences  of  its 
negligence  in  maintaining  it." 
Browning  v.  Aurora,  190  Mo.  App. 
477,  177  S.  tV.  685. 

"When  the  lot  holder  where  the 
gate  was  set  his  fence  back  six 
feet,  as  he  did,  and  thereby  dedi- 
cated that  space  for  a  sidewalk  for 
the  public,  and  when  the  public 
so  used  it  as  it  did,  then  the  law 
cast  upon  the  corporation  the  duty 
to  keep  it  in  reasonable  safe  con- 
dition for  use."  The  action  was 
for  injui-y  due  to  falling  over  a 
a  gate  on  the  pavement.  Caston 
v.  Bockhill,  107  S.  C.  124,  92  S.  E. 
191. 

Injury  was  due  to  falling 
through  trestle  work  or  a  wharf 
at  a  place  claimed  to  be  a  public 
street.    There  was  no  evidence  that 
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a  municipality,  it  was  held,  was  liable  for  injuries  result- 
ing from  defective  sidewalks  constructed  on  private 
property  where  they  were  treated  by  the  city  as  public 
walks  and  permitted  to  be  used  as  such.*  But  a  munic- 
ipality, it  was  also  held,  was  not  liable  for  injuries  due 
to  defective  steps  in  the  side  of  a  steep  hill  wholly  on 
private  property,  although  used  by  the  public,  where  such 
steps  had  not  been  built  by  it,  although  its  street  com- 
mittee made  some  slight  repairs  on  such  steps,  but  such 
repairs  were  not  authorized  by  its  legislative  body,  nor 
no  report  of  such  repairs  was  made  by  such  committee, 
nor  was  any  account  of  expenditures  for  such  repairs 
ever  rendered  to  the  municipality-® 


§2734.    Same^— streets  outside  municipal  limits." 


the  city  built  the  wharf  or  ap- 
proach thereto  or  as  to  who  built 
it.  Neither  was  there  any  evi- 
dence that  the  city  had  ever  ex- 
pended any  money  on  its  repair 
or  maintenance.  "But  it  is  not 
necessary  that  the  city  should  have 
opened  the  street,  or  built  or  re- 
paired the  wharf,  in  order  to  con- 
stitute the  same  a  public  street. 
A  place  may  become  a  street  or 
highway  by  twenty  years'  use 
only."  This  is  the  law  in  Wis- 
consin. "Neiliher  does  a  high- 
way or  street  need  to  take  any 
specific  form  or  structure,  such  as 
earth,  earth  embankment,  bridge 
or  trestle.  If  its  form  and  struc- 
ture is  such  that  it  serves  the 
purpose  of  a  street  or  highway  and 
is  used  as  such,  it  is  immaterial 
what  its  form  may  be  or  that  it 
may  also  serve  another  purpose. 
Here  the  fill  and  wharf  served  to 
connect  the  travel  of  the  city 
streets  with  travel  on  the  Tox 
River.  Both  streets  and  river 
were  public  highways — the  former 


by  the  acts  of  the  city  or  its  peo- 
ple; the  latter  by  the  provisions 
of  the  ordinance  of  1787  and  the 
constitution  of  the  state.  This 
travel  was  vidthin  the  lines  of 
Cedar  Street  extended  to  the  estab- 
lished dock  line,  and  was  shown 
to  have  been  more  or  less  continu- 
ous for  over  twenty-five  years." 
Nuthals  V.  Green  Bay,  162  Wis. 
434,  156  N.  W.  472. 

8  Richmond  v.  Marseilles,  190  lU. 
App.  227,  230. 

9Wahl  V.  McKees  Rocks  Bor- 
ough, 64  Pa.  Super.  Ct.  155. 

10  No  municipal  liability.  Thomas- 
ville  V.  Crowell,  22  Ga.  App.  383, 
96  S.  E.  335;  Ryder  v.  La  Grande, 
73  Or.  227,  144  Pae.  471,  quoting 
with  approval  part  of  §  2634,  vol. 
6,  ante. 

Particular  statute  held  not  to 
impose  obligation  on  municipality 
to  keep  in  repair  public  ways  be- 
yond its  area.  Peterson  v.  Jor- 
dan, 135  Minn.  384,  160  N.  W. 
1026,  1028. 
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§  2735.    Streets  not  opened  or  improved." 

It  is  the  improvement  of  the  street  that  fixes  liability 
for  neglect  of  duty ;  the  invitation  on  the  part  of  the  city 
to  use  that  portion  of  the  street  on  which  the  traveler  is 
injured  that  renders  the  city  liable  for  neglecting  to  keep 
such  portion  in  a  reasonably  safe  condition  for  travel.^* 
Thus  a  public  street  which  had  been  accepted,  and  opened 


11  Hageage  v.  District  of  Colum- 
bia, 42  App.  D.  C.  109,  112. 

Duty  begins  only  as  to  streets 
undertaken  to  be  improved.  Dud- 
ley V.  Smithland,  174  Ky.  248,  192 
S.  W.  21,  23. 

Injury  due  to  a  defective  pri- 
vate plank  walk,  but  without  con- 
sent or  notice  to  the  city  on  an 
unimproved  street  creates  no  mu- 
nicipal liability.  La  Breck  v. 
Hoquiam,  95  Wash.  463,  164  Pac. 
67,'  69. 

12 "Of  course,  the  fact  that  the 
city  has  improved,  or  has  sought 
to  repair,  the  portion  of  the  street 
where  the  injury  occurred,  is  evi- 
dence that  such  portion  has  been 
given  and  opened  to  the  public 
for  use;  but  if  that  can  be  shown 
by  other  facts,  it  will  be  sufS.- 
cient. "  Jackson  v.  Sedalia,  193 
Mo.  App.  597,  187  S.  W.  127,  129. 

Closing  a  street  and  diverting 
travel  over  an  improved  street  is 
an  invitation  to  the  public  to  use 
such  street,  and  the  city  cannot 
evade  liability  by  claiming  it 
never  improved  such  street  for 
traffic.  Reynolds  v.  St.  Joseph 
(Mo.  App.),  193  8.  W.  888. 

"While  the  platting  and  dedi- 
cation of  a  street,  followed  by  pub- 
lic use  of  such  platted  street  as  a 
thoroughfare,  will  not  alone  give 
it  the  character  of  a  street,  nor 
cast    upon    the    city    the    duty   to 


keep  it  in  repair,  *  »  *  the 
grading  of  such  dedicated  and  pub- 
licly used  street  by  the  city  will 
constitute  an  assumption  of  con- 
trol and  an  invitation  to  the  pub- 
lic to  use  the  street  as  one  which 
the  city  is  duly  bound  to  keep  in 
a  reasonably  safe  condition  for 
travel."  Chance  v.  St.  Joseph,  195 
Mo.  App.  1,  190  S.  W.  24,  per  John- 
son, J. 

"It  is  not  the  duty  of  a  munic- 
ipality to  keep  streets  and  alleys 
open  in  repair,  and  free  from  nui- 
sance until  it  opens  the  same  to 
public  travel  or  in  some  other  man- 
ner invites  the  public  to  use  the 
same  for  street  and  alley  purposes, 
notwithstanding  such  streets  and 
alleys  had  been  dedicated  by  a 
private  owner  to  such  public  pur- 
pose, and  such  dedication  has  been 
accepted  by  the  council  of  a  mu- 
nicipality. The  question  whether 
streets  and  alleys  dedicated  to  pub- 
lie  use  and  accepted  by  the  pub- 
lic have  been  improved  or  opened 
up  to  the  public  travel,  or  the 
public  invited  in  any  other  way 
to  make  use  of  the  same  for  such 
purpose,  is  one  for  the  jury,  and 
where  there  is  any  evidence  tend- 
ing to  prove  such  facts,  it  is  error 
for  the  trial  court  to  direct  a 
verdict."  Dayton  v.  Ehotehamel, 
90  Ohio  St.  175,  106  N.  E.  967. 


8362  Municipal  Coepoeations.  [§  2735 

to  public  travel  charges  the  city  with  the  duty  of  exer- 
cising reasonable  care  to  maintain  the  sidewalk  thereon 
in  a  relasonably  safe  condition  for  public  use."  But  there 
must  be  some  expression  by  the  city,  either  by  formal 
pronouncement  or  by  conduct  of  a  purpose  to  assume 
control  over  the  street  and  op^n  it  to  public  use,  to  make 
the  city  responsible  for  its  condition.^* 

"A  city  is  not  required  to  open  or  put  all  of  its  streets 
m  a  condition  for  public  travel,  and  the  customary  lia- 
bility does  not  attach  as  to  a  paper  street  which  has  been 
neither  accepted,  opened  or  improved.""  "A  city  is 
not  required  to  grade  or  improve  or  keep  in  condition 
platted  or  dedicated  streets  within  its  limits  which  have 
never  been  traveled.  If,  however,  an  ungraded  street  is 
frequented  by  travel,  and  the  city  has  notice  of  the  fact, 
it  must  keep  such  street  in  reasonably  safe  condition  for 
travel. "  ^®  If  a  street  had  been  traveled  for  some  years, 
and  such  travel  was  considerable  and  notorious,  the  city 
was  chargeable  with  such  knowledge,  and  thus  the  obli- 
gation to  keep  such  street  in  safe  condition  was  created." 

§2736.    What  included  within  term  "street."" 

An  alley  connecting  two  of  the  streets  of  a  municipality 
was  held  a  public  alley.^®  The  South  Carolina  statute 
makes  a  city  liable  for  injuries  due  to  the  negligence  of 

13  Studer  v.  St.  Joseph  (Mo.  be  impossible  for  any  city,  except 
App.),  185  S.  W.  1196.  one  which  is  thickly  populated,  to 

14  Babbit  v.  St.  Joseph  (Mo.  improve  all  its  streets  within  its 
App.),  186  S.  W.  113.  boundaries."  La  Breek  v.  Ho- 
'  le  Roanoke  v.  Sartina  (Va.),  96  quiam,  95  Wash.  463,  164  Pae.  67, 
S.   E.   763,   quoting  with   approval  69,  per  Mount,  J. 

the    entire   section,   §  2735,   vol.   6,  16  Miller    v.    Duluth,    134    Minn, 

antej  418,  159  N.  W.  960. 

"It  is  not  the  duty  of  cities  to  ITSuudell  v.  Tintah,   117  Minn, 

improve     all     streets     which     are  170,  134  N.  W.  639,  38  L.  E.  A. 

platted      within      the      boundaries  (N.  S.)  1127,  Ann.  Gas.  1913C,  1311. 

thereof.     It  is  the  duty  of   cities  1311. 

to  improve  only  streets  which  are  iSSwenson    v.    Aurora,    196    HI. 

necessary,  and  to  the  extent  neces-  App.  83,  88,  89. 

'  sary.     The  city,  of  course,  is  the  19  Bellevue  Gas  &  Oil  Co.  v.  Carr 

judge  of  such  necessity.    It  would  (Okl.),  161  Pae.  203. 
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the  city  occurring  in  "any  street,  causeway,  bridge  or 
public  way. ' '  It  extends,  it  was  held,  to  hurts  received 
from  defects  in  the  driveway  of  a  street  and  also  to  hurts 
received  from  defects  in  the  sidewalk  of  a  street.  "A 
street  is  but  an  urban  way ;  and  the  limits  of  such  a  way 
as  this,  from  side  to  side,  are  those  fixed  by  public  user. 
The  public  may  reserve  and  use  part  of  the  way  for  foot 
passengers  and  a  part  of  the  way  for  horses  and  wheels. 
The  pavement  or  sidewalk  is  a  way. ' '  *"• 

§  2737.    Streets  and  walks  in  outlying  districts.^^ 

"The  degree  (amount)  of  care  which  a  city  is  required 
to  exercise  to  keep  its  streets  and  sidewalks  in  a  reason- 
ably safe  condition  will  vary  according  to  the  location, 
character,  and  extent  of  the  use  to  which  they  are  put. 
The  city  cannot  be  expected  to  use  the  same  degree 
(amount)  of  care  over  streets  and  walks  in  outlying  dis- 
tricts that  are  but  little  used  as  is  required  in  respect  to 
those  in  the  busy  centers  which  are  constantly  used  by 
a  large  number  of  persons.  The  duty  is  of  the  same  gen- 
eral character  but  differs  in  degree  (amount)  and  must 
be  commensurate  with  the  danger  to  be  apprehended 
from  its  neglect. "  ** 

20  Gaston   v.  Eoekhill,   107   S.   C.      guUey    therein,    near    a   bridge    in 
124,  92  S.  E.   191.  the   suburbs   of   a   village,   a   ques- 

lu  an  action  due  to  injuries  on  tion     of    fact.       Higginbottom.    v. 

account    of   a   defective    street   an  Burusville,    113    Miss.   219,    74   So. 

amendment   was   permitted   chang-  133. 

ing  the  word  "street"  in  the  dec-  "Sidewalks    built    by    the    city, 

laratton     to     "place,"     it     being  or  under  the  direction  of  the  city, 

merely    in  ,  that    case    a    different  must,    of   course,   be   kept   in   rea,- 

description    of   the    same    locality,  sonable  repair,  but  the  city  ought 

Carlin  v.  Chicago,  262  111.  364,  373,  not  to  be  held  responsible  for  gide- 

374,  104  N.  E.  905,  909,  reversing  walks,  or  walks  of  any  kind,  built 

177  111.  App.  89.  by  private  individuals,  for  private 

21  McKelvey  v.  Juniata  Borough  convenience,    in    remote     outlying 
(Pa.  1919),  108  Atl.  205.  districts   of  the   city,  without  no- 

MacDermid  v.  Seattle,  93  Wash.  tice   to   the   city."     La   Breek   v. 

167,  160  Pac.  290;  Klein  v.  Phila-  Hoquiam,  95  Wash.  463,  164  Pae. 

delphia,  62  Pa.  Super  Gt.  121.  67,  69,  per  Mount,  J. 

Whether  defective   street,  as   a  22 "The  extent   of  the  duty  in 
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§  2738.    Streets  in  property  annexed.^ 
§  2739.    Injury  outside  of  street  limits.^* 


III.   PABTICULAE  PABTS   OF   STEEETS   TO   WHICH  LIABILITY 

EXTENDS. 

§  2742.    "Width' '  of  way  as  to  which  duty  extends. 

If  the  injury  occurs  on  a  part  of  a  street  the  city  had 
not  invited  pedestrians  to  use,  but  which  had  been  left 
in  a  state  of  nature,  and  which  had  not  been  thrown  open 
to  the  use  of  the  public,  frequently  municipal  liability  is 
denied.  In  such  case  it  is  argued  that  the  city's  obhga- 
tion  towards  persons  using  its  public  streets  springs  from 
invitation,  express  or  implied,  and  unless  the  city  does 
something  or  omits  to  do  something,  from  which  sudh 
invitation  reasonably  may  be  inferred  or  implied,  it  can- 


any  given  ease,  and  whether  it  has 
been  performed,  is  a  question  of 
fact  for  the  determination  of  the 
jury.  It  cannot,  therefore,  be  said 
that  the  duty  of  a  city  in  respect 
to  its  streets  and  sidewalks  is  the 
same  in  one  locality  as  in  another, 
hence  a  declaration  which  charges 
a  municipality  with  a  violation  of 
its  duty  to  the  public  in  failing 
to  use  reasonable  care  in  respect 
to  a  street  or  a  sidewalk  in  a 
particular  designated  place  might 
not  be  the  same  duty,  in  degree 
(amount)  that  would  be  required 
of  the  municipality  in  another  lo- 
cality." Carlin  v.  Chicago,  262 
111.  564,  573,  104  N.  E.  905,  909 
(reversing  177  111.  App.  89,  ap- 
proving Gillmore  v.  Chicago,  224 
m.  490,  79  N.  E.  596),  per  Vick- 
ers,  J. 

"The  same  degree  (amount)  of 
care  is  not  required  of  the  city 
in  maintaining  this  foot  way  as 
would  be  exacted  in  the  populous 


part  of  the  city  as  to  its  regularly 
constructed  sidewalks,  but  ^ueh 
ways,  as  here  involved,  must  be 
reasonably  safe."  Browning  v. 
Aurora,  190  Mo.  App.  477,  177  S. 
W.  685. 

23  Georgia  Eailway  &  Electric 
Co.  V.  Tompkins,  138  Ga.  596,  75 
S.  B.  664. 

24  Stump  in  street  outside  of  the 
regularly  traveled  way  as  danger- 
ous obstruction  to  travel  struck  by 
automobile.  The  street  was  a  side 
street,  little  used,  and  extended 
to  a  sparsely  populated  part  of  the 
small  town.  The  stump  stood  just 
across  the  line,  marked  out  for  use 
of  pedestrians,  the  theoretical  side- 
walk. Inasmuch  as  the  traveled 
way  set  apart  for  vehicles  was  in 
fair  conditions,  without  obstruc- 
tions, the  stump  was  considered 
not  such  defect  as  to  create  liabil- 
ity. Wheeler  v.  Elatonia  (Tex. 
Civ.  App.),  155  S.  W.  951. 
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not  be  said  to  have  assumed  any  obligation  towards  the 
public  with  respect  to  merely  platted  or  dedicated  streets 
or  public  ways  on  paper.  The  city  has  a  right,  therefore, 
to  prepare  a  way  of  a  width  which  in  its  discretion  will 
accommodate  the  public  in  the  middle  of  a  dedicated  or 
platted  street,  without  assuming  any  duty  or  liability 
with  respect  to  the  portion  of  the  street  allowed  to  re- 
main in  a  state  of  nature.^*  "The  general  rule  is  that 
the  public  ways  for  their  entire  length  and  vridth  should 
be  reasonably  safe  for  uses  consistent  with  the  reason 
for  their  establishment  and  existence.  But  this  general 
rule  is  subject  to  the  necessary  qualifications  that  the 
municipal  authorities  may,  in  the  exercise  of  a  sound  and 
reasonable  judgment,  fairly  and  with  due  regard  to  the 
public  needs  and  welfare,  apportion  the  surface  of  pub- 
lic streets  to  the  uses  of  vehicles,  to  the  use  of  pedes- 
trians, and  to  ornamentation  and  beneficial  uses  result- 
ing from  parkways."  ^^ 


25Kobinsoii  v.  Kansas  City,  179 
Mo.  App.  210,  214,  166  S.  W.  343. 

"The  eity  lawfully  exercised  its 
governmental  discretion  to  grade 
and  prepare  for  use  only  the  wagon 
roadway  in  part  of  the  street;  it 
was  not  required  to  grade  and  im- 
prove the  whole  eighty  foot  space 
and  build  sidewalks  on  it,  and 
therefore  is  not  liable  for  not  hav- 
ing done  so.  The  path  through 
the  weeds  and  over  the  uneven 
surface  spoke  for  itself  and  told 
every  one  that  there  was  no  side- 
walk there  and  it  invited  no  one 
to  use  it  at  the  city's  expense. 
The  city  was  not  responsible  for 
the  condition  of  that  path."  Ely 
V.  St.  Louis,  181  Mo.  723,  730,  731, 
81  S.  W.  168. 

May  improve  part  of  street  for 
pedestrians  and  part  for  vehicles, 
and  may  allow  obstructions  in  an- 
other part.     Of   course,   the  parts 


opened  for  travel  must  be  kept 
reasonably  safe  for  travel  in  the 
usual  modes  by  invoking  ordinary 
care.  Brennan  v.  Streator,  256  111. 
468,  100  N.  E.  266,  affirming  168 
111.  App.   134. 

Part  left  open  and  part  with- 
drawn from  public  use,  when  under- 
going repairs.  Sehlinski  v.  St.  Jo- 
seph, 170  Mo.  App.  380,  156  S.  W. 
823. 

26  ' '  This  practice  is  quite  gen- 
eral, if  not  universal,  in  resident 
sections  of  cities,  and  in  such  sec- 
tions of  many  of  the  towns  in  this 
state.  Where  the  walkway  and 
the  vehicle  way  are  adequate  to 
their  respective  public  needs  there 
is  no  reason  why  an  appropriate 
city  taste  may  not  be  expressed  by 
allotting  the  remaining  surface  of 
the  streets,  between  the  two  ways 
mentioned,  to  the  commendable 
ornamentation    and   public   advan- 
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In  opening  a  street  for  public  travel,  therefore,  the 


tages,  that  trees,  surrounded  by 
grass  plots,  will  afford.  *  *  * 
Such  apportionment  is  of,  and  con- 
sistent with,  the  authority  and  con- 
trol the  municipalities  have  con- 
ferred upon  them  in  respect  to  their 
streets.  Judgmatically  administered 
the  particular  power  and  Alithority 
under  consideration  is  not  without 
a  practical  economic  benefit  in  the 
way  of  a  sensible  avoidance  of  un- 
necessary expenditure  for  paving 
in  our  municipalities.  Areas  so 
apportioned  to  trees  or  grass  plots 
are,  of  course,  still  a  part  of  the 
street;  and  municipal  duty  in  re- 
spect to  such  areas  as  parts  of 
streets  is  not  suspended  or  an- 
nulled. Where,  however,  such  ap- 
portioning is  effected  with  due  re- 
gard to  making  the  before-men- 
tioned two  ways  of  travel  adequate 
and  reasonably  safe  for  their  pur- 
poses, the  very  necessary,  though 
not  expressly  declared,  result  is 
to  warn  pedestrians  and  travelers 
otherwise  to  take  the  ways  pro- 
vided for  their  movement  over  the 
streets,  and,  while  not  necessarily 
penalizing  entry  upon  such  plots, 
to  stop  them  from  general  travel 
use.  If  not  80,  it  is  evident  that 
the  power  and  authority  thus  prop- 
erly existing  and  justly  exercised 
would  all  be  in  vain,  and  the  pub- 
lie  benefits  to  accrue  therefrom 
would  be  in  reality  largely  im- 
paired, if  not  indeed  destroyed. 
Where  there  has  been  adequate  pro- 
visions made  for  travelers  and  pe- 
destrians and  vehicles,  etc.,  and  a 
reasonable  actual  apportionment 
between  those  ways  of  the  remain- 
ing surface  of  a  street  for  grass 
or  tree  plots,  these  plots  may  be 


protected  and  guarded  against  un- 
necessary use  by  travelers  by  ap- 
propriate or  suitable  guards  set  on 
or  within  the  line  of  such  plots. 
These  gaurds  should  .  reasonably 
conform  to  the  purpose  intended, 
and  so  with  a  due  regard  to  the 
safety  of  travelers  on  walkways 
and  on  the  street  proper  between 
the  curbs.  Negligence  in  respect 
of  the  location  or  of  the  character 
or  of  the  nature  of  such  guards, 
and  injury  in  proximate  conse- 
quence thereof  will  entail  liability 
therefor,  unless  avoided  by  negli- 
gence on  the  part  of  the  person 
injured."  Birmingham  v.  Carle, 
191  Ala.  539,  547,  548,  68  So.  22, 
25,  L.  E.  A.  1915?,  797,  per,  Mc- 
Clellan,  J. 

"It  is  the  duty  of  the  city  to 
keep  its  streets  and  sidewalks  in 
reasonable  condition  and  free  from 
dangerous  defects  to  the  full  width 
thereof. ' '  '  New  Albany  v.  Kief er 
(Ind.  App.  1919),  123  N.  E.  361. 

"Municipal  corporations  are  due 
the  traveler  upon  ,  their  public 
thoroughfares,  the  duty  of  keeping 
these  thoroughfares  to  the  full 
width  in  reasonably  safe  repair  for 
travelers  by  night  as  well  as  by 
day."  Montgomery  v.  Supple 
(Ala.),  80  So.  139. 

"As  a  general  rule  cities  and 
towns  are  under  a  duty  to  exercise 
ordinary  care  to  keep  the  whole 
of  the  street,  no  matter  how  wide 
it  is  or  what  part  of  it  is  used 
by  the  public,  in  reasonably  safe 
condition  for  travel.  But  whether 
this  rule  should  be  applied  in  all 
its  strictness  to  the  whole  of  the 
street  in  small  cities  and  towns  , 
is     a     question     that     admits     of 
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municipality  is  under  no  necessity  of  grading  such  street 
and  preparing  it  for  use  and  travel  the  full  width  there- 
of. That  is,  it  may  exercise  a  reasonable  discretion  as 
to  the  width  of  the  street  necessary  fo  be  graded  and  pre- 
pared for  travel.*''  Sidewalks  are  required  to  be  kept  in 
a  reasonably  ^afe  condition  their  entire  width.** 

Obstructions  on  an  unimproved  portion  of  street  be- 
tween the  walkway  and  the  property  Hne  may  create 
municipal  liability.*®  In  a  Pennsylvania  case  a  street 
had  been  widened  and  under  direction  of  the  city  a  trench 
along  the  untraveled  portion  of  the  street  was  built  for 
the  purpose  of  constructing  a  sewer.  Temporary  cross- 
ings were  placed  over  the  trenches  in  front  of  the  houses 
along  the  street.  These  crossings,  as  stated  by  the  court, 
constituted  an  invitation  to  those  occupying  the  houses 
and  to  those  visiting  such  houses  to  use  the  crossings; 
therefore,  it  was  held,  the  obligation  arose  on  the  part 
of  the  city  to  safeguard  and  light  such  crossing  at  night, 
and  where  onfe  fell  into  the  trench  from  a  crossing  at 

considerable      doubt.     *     *     *     Of  than   a   sufficient   width   to   enable 

course,  if  the  population  and  busi-  teams    and    conveyances    to    pass 

ness  of  the  city  and  the  reasonable  readily  each  other  on  the  grade." 

needs    of    the    traffic    require    the  Smith   v.   Eexburg,   24   Idaho    176, 

whole  of  the  street,  then  the  whole  181,  132  Pac.  153,  per  Ailshie,  C.  J. 

of    it   must   be    kept    in   condition  Need  not  keep  street  in  condition 

to  accommodate  the  traffic."  Court  for  fravel  its  whole  width.     Short 

declined  to  lay  down  an  arbitrary  v.  Carbondale,  249  Pa.  564,  95  Atl. 

rule     requiring    small     cities     and  254. 

towns  to  keep  the  whole  width  of  ' '  The  city  is  not  generally  bound 

their  streets  in  reasonably  safe  con-  to  improve  and  make  fit  for  travel 

dition    for    trayel.      Lancaster    v.  the    whole    width    of    an    outlying 

Broaddus    (Ky.    1919),    216   S.    W.  street.     If  it   improves   and  keeps 

373,  375.  in  condition  a  roadway  of  sufficient 

27  "In    the    business    part    of    a  width  for  the  ordinary  demands  of 

town  or  city  it  will  ordinarily  be  travel  that  is  sufficient."  Miller  v. 

considered  necessary  to  grade  and  Duluth,  134  Minn.  418,  159  N.  W. 

prepare    the    entire   width    of    the  960. 

street    for   public    travel    and    the  28  Andrews    v.    White    Hall,   184 

carrying   on   of   the   traffic   of  the  111.  App.  298.                            ^ 

city,  while  in  another  part  of  the  29  Miller   v.    Missouri    Wreckii;ig 

city  it  may  not  be  deemed  neces-  Co.  (Mo.),  187  S.  W.  45. 
sary    to    grade    and   prepare   more 
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night,  due  to  a  violation  of  such  duty,  municipal  liability 
was  affirmed.^" 


§  2743.    Sidewalks. 

The  duty  of  the  municipality  to  exercise  reasonable 
care  to  keep  its  sidewalks  and  footways  in  a  reasonably 
safe  condition  for  passage  by  the  public  extends  to  all 
such  public  ways  opened  and  intended  by  the  municipal- 


30 ' '  When  the  city  so  subjected 
the  land  it  had  acquired  for  the 
use  contemplated  it  was  bound  to 
use  every  reasonable  precaution  to 
prevent  injuries  to  those  who  might 
use  the  highway  in  obtaining  in- 
gress and  egress  over  the  improve- 
ment to  and  from  the  buildings 
abutting  thereon.  What  is  re- 
quired is  reasonably  safe  precau- 
tions considering  the  nature  and 
character  of  the  work  and  the 
extent  of  travel  it  was  necessarily 
subjected  to.  If  the  city  had  closed 
the  street  to  public  travel  and  pro- 
vided other  means  to  reach  the 
property,  this  plaintiff  would  have 
been  bound  thereby.  When  tem- 
porary crossings  were  placed  as  de- 
scribed in  front  of  the  houses,  as 
an  invitation  to  those  occupying 
the  houses  and  those  visiting  them 
to  use  the  crossings,  it  was  neces- 
sary for  the  city  as  well  properly 
to  guard  and  light  such  crossings 
at  night  as  would  reasonably  pro- 
tect persons  using  them.  Whether 
the  city  is  liable  for  defects  within 
the  lines  of  a  street,  but  outside 
its  traveled  way  or  path,  depends 
to  some  extent  upon  the  location  of 
the  street,  and  the  -use  that  is  made 
of  the  street  outside  the  traveled 
way.  It  has  been  held  that  in 
closely  built  up  portions  of  the 
city  it  is  the  duty  of  the  author- 


ities to  keep  the  entire  street  in  a 
safe  condition.  (Monongehela  City 
V.  Fischer,  111  Pa.  9).  The  rule 
in  districts  other  than  closely  built 
up  communities  depends  to  some 
extent  upon  municipal  action  with 
respect  to  the  street,  the  intention 
to  preserve  the  highway  as  a  coun- 
try road,  and  the  use  which  of 
necessity  must  be  made,  or  through 
convenience,  is  made  of  the  portion 
outside  the  traveled  way.  *  *  * 
Where  the  use  of'  the  part  not 
actually  subjected  to  public  travel 
is  reasonably  convenient  to  the 
enjoyment  of  the  built  up  prop- 
erties abutting  thereon,  while  the 
city  may  not  be  required  to  keep 
level  and  free  from  defects  aU  of 
the  unused  portion  of  the  street, 
it  would  be  required  to  keep  the 
path  of  ingress  and  egress  to  and 
from  the  buildings  reasonably  free 
from  obstructions;  it  would  not  be 
permitted  to  leave  unguarded  and 
unlighted  at  night  time  a  trench 
17  feet  deep  with  a  bank  of  earth 
10  feet  high  on  the  side  thereof. 
*  *  *  The  street  having  been 
left  open  for  public  travel  with  the 
temporary  crossings  in  place  brings 
the  case  in  line  with  Johnson  Co. 
V.  Philadelphia,  236  Pa.  510,  as  to 
the  liability  of  municipalities  for 
injuries  resulting  from  the  work  of 
an   independent   contractor  in   re- 
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ity  for  general  use,^^  and  over  which  the  municipality 
exercises  or  may  exercise  full  control,^**  irrespective  of 


pairing  a  street. ' '  Gerber  v.  Phila- 
delphia, 60  Pa.  Super.  Ct.  119,  123, 
124,    125. 

31  Ft.  Worth  V.  Nelson  (Tex.  Civ. 
App.  1920),  220  S.  W.  123,  citing 
§  2743,  vol.  6,  ante. 

"The  duty  of  municipal  corpo- 
rations is  to  see  that  their  side- 
walks are  in  reasonably  safe  condi- 
tion for  persons  exercising  ordinary 
care  and  prudence."  Goodwyn  v. 
Shreveport,  134  La.  820,  64  So. 
762. 

It  is  the  duty  of  the  city  to 
keep  the  approach  to  its  public 
markets  in  a  reasonably  safe  con- 
dition for  public  travel.  Burke 
V.  Baltimore,  127  Md.  554,  96  Atl. 
693,  696. 

"But  the  rule  is  invoked  that 
the  acceptance  of  the  streets  did 
not  impose  on  defendant  the  duty 
of  keeping  the  whole  width  of  the 
streets  in  repair  but  only  those 
portions  the  city  had  elected  to 
open  and  prepare  for  the  use  of  the 
public,  and  that  since  the  sidewalk 
space  in  question  had  been  wholly 
neglected,  allowed  to  remain  in  a 
state  of  nature,  the  city  had  ex- 
tended no  implied  invitation  to 
plaintiff  to  use  it,  and  therefore 
owed  her  no  duty  to  keep  it  in  re- 
pair. This  argument  loses  sight  of 
the  fact  that  plaintiff  was  not 
injured  by  a  defect  in  a  sidewalk 
space  the  city  had  not  opened  for 
travel  but  by  a  defect  in  a  part 
of  the  street  the  city  had  opened 
to  the  public.  The  hole  into  which 
plaintiff  fell  was  in  the  roadway 
of  Eighteenth  street  and  was 
caused  by  an  inadequate  intake  de- 


fendant had  installed  and  had  un- 
dertaken to  maintain.  Pedestrians 
had  a  right  to  cross  Eighteenth 
street  at  that  crossing  or  at  any 
other  place  and  the  presence  of 
the  pathway  certainly  proclaimed 
the  fact  that  the  people  were  using 
that  crossing.  The  hole,  concealed 
as  it  was  by  surrounding  weeds, 
was  a  trap,  a  snare  to  the  feet 
of  the  luckless  traveler  that  hap- 
pened to  pass  that  way  in  the 
night. 

Paraphrasing  what  we  said  in  the 
recent  case  of  Colton  v.  Kansas 
City,  162  Mo.  App.  1,  c.  433,  we 
may  eliminate  all  idea  of  sidewalk 
space  and  of  a  pathway  in  a  side- 
walk space,  for  the  safety  of  which 
it  ,18  contended  the  city  would  not 
be  liable,  and  stand  upon  the  fault 
of  the  city  in  constructing  and 
maintaining  an  inadequate  inlet  in 
the  street  and  in  suffering  it  to 
become  a  menace  to  the  safety  of 
people  using  a  pathway  over  an 
unimproved  part  of  the  street.  For 
such  act  the  city  would  be  liable 
to  one  who  reached  the  pit  by  a 
pathway  over  which  the  city  had 
assumed  no  control."  Twedell  v. 
St.  Joseph,  167  Mo.  App.  547,  551, 
552. 

82  In  one  case  it  was  held  that 
there  was  no  municipal  liability 
for  the  death  of  a  boy,  11  years 
old,  occasioned  by  his  having  pro- 
jected his  head  and  shoulders  un- 
der the  upper  part  of  elevator, 
operated  by  a  hotel  proprietor  in  a 
sidewalk  alleged  to  have  been  a 
public  one,  so  that  in  its  descent 
it   caught   and   crushed  him.     The 
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the  question  by  whom  established  or  constructed,'*  for 
their  entire  width,**  and  is  not  restricted  to  keeping  in 


sidewalk  running  along  the  side 
of  a  hotel  and  bordering  a  public 
street  was  used  by  the  public  gen- 
erally, and.  by  permission  of  the 
city  the  hotel  company  installed 
and  operated  the  elevator.  It  ap- 
peared that  the  title  to  the  land 
covered  by  the  sidewalk  was  in  the 
hotel  company,  and  there  was  no 
proof  of  a  formal  dedication  there- 
of to  the  city  for  sidewalk  pur- 
poses, nor  of  any  other  act  of 
recognition  thereof  as  a  public  side- 
walk by  the  municipal  authorities. 
The  street  as  surveyed  and  original- 
ly accepted  by  the  city  did  not 
cover  the  strip  but  the  hotel  com- 
pany made  it  a  sidewalk.  How- 
ever, the  court  stated  that  "prac- 
tically, if  not  legally,  the  hotel 
company  added  the  strip  to  the 
public  way,  which  the  city  con- 
trolled as  a  highway.  The  applica- 
tion of  the  hotel  company  for  the 
permit  implied  admitted  the  side- 
walk was  a  public  one  in  the  true 
sense  of  the  term,  one  under  city 
control,  and  the  grant  of  it  carried 
an  implied  assertion  of  such  char- 
acter by  the  city.  Very  slight 
corporate  recognition  of  a  way  so 
laid  out  and  used  by  the  public 
suffices,  and  it  maiy  be  implied  as 
well  as  expressed.  »  *  »  That 
the  hotel  company  owns  the  fee, 
and  constructed  and  maintained  the 
sidewalk  signified  little  or  nothing, 
since  nearly  all  owners  of  property 
abutting  on  streets  do  that  and 
not  infrequently  set  back  th^eir 
fences  and  buildings,  so  as  to  widen 
the  street,  thereby  adding  to  a 
thing    controlled    by    the    city    or 


town.  The  sidewalk  is  undoubt- 
edly a  public  one  for  the  purpose 
of  actions  of  this  class."  "The 
uses  of  highways  other  than  travel 
or  transportation  thereon  are  law- 
ful, and  should  one  in  the  exercise 
of  such  right,  injure  another  other- 
wise than  by  making  the  highway 
unsafe,  there  is  no  reason  or  sound 
principle  upon  which  the  city  can 
be  held  liable.  An  abutting  owner 
has  peculiar,  limited,  common  law 
rights  in  highways  not  enjoyed  by 
others  which  statutes  and  city  ordi- 
nances have  not  interfered."  The 
court  held  the  elevator  was  not  a 
defect  in  the  sidewalk,  not  danger- 
ous to  persons  using  the  sidewalk, 
that  it  was  not  a  public  nuisance 
and  was  not  an  obstruction  thereto. 
Moreover,  "the  fatal  injury  re- 
sulted not  from  the  ordinary  use 
of  the  sidewalk  or  any  defect  in 
it,  but  from  the  thoughtless  act  of 
the  boy  in  projecting  his  head  un- 
der the  machine,  as  in  the  case  of 
one  putting  himself  under  or  in 
the  way  of  a  vehicle  in  the  street, 
or  under  a  skid  used  in  handling 
freight  of  a  barrel  rolled  from  a 
wagon  over  skids  to  a  sidewalk 
or  into  the  front  door  of  a  store." 
Post  V.  Clarksburg,  74  W.  Va.  48, 
81  S.  E.  562,  per  Poffenbarger,  J. 

33  The  construction  of  a  sidewalk 
on  a  public  street  by  abutting  prop- 
erty owners  with  the  city's  consent, 
etc.,  as  it  is  invitation  to  public 
use,  etc.  Dolding  v.  St.  Charles, 
166  Mo.  App.  403,  407,  408,  149 
S.  W.  51. 

34  Andrews  v.  White  Hall,  184 
111.  App.  298. 


§  2743] 


Defective  Sidewalks. 


8371 


safe  condition  a  special  or  particular  part  only  of  such 
ways  which  part  may  happen  to  be  most  generally  used.'* 
The  invitation  on  the  part  of  the  municipality  to  use  such 
ways  imposes  the  obligation.'* 


35  Atlanta  v.  Hampton,  139  Ga. 
389,  77  S.  E.  393,  395;  Atlanta  v. 
Milam,  95  Ga.  135,  22  S.  E.  43; 
Augusta  V.  Tharpe,  113  Ga.  152,' 
38  S.  E.  389. 

S8  Defective  wooden  culvert  as 
part  of  roadway  of  street  used  as 
a  footway.  Browning  v.  Aurora, 
190  Mo.  App.  477,  480,  177  S.  W. 
685. 

"But  it  must  always  be  remem- 
bered that  it  is  not  the  improve- 
ment of  the  strefet  that  fixes  liabil- 
ity for  neglect  of  duty.  It  is  the 
invitation  on  the  part  of  the  city 
to  use  that  portion  of  the  street 
on  which  the  traveler  is  injured 
that  renders  the  city  liable  for 
neglecting  to  keep  such  portion  in 
a  reasonably  safe  condition  for 
travel.  Of  course,  the  fact  that 
the  city  has  improved,  or  has 
sought  to  repair,  the  portion  of 
the  street  where  the  injury  oc- 
curred is  evidence  that  such  por- 
tion has  been  given  and  opened  to 
the  public  for  use,  but  if  that  can 
be  shown  by  other  facts,  it  will 
be    sufScient. 

"In  this  case  the  street  was' 
level  and  smooth,  fit  for  travel 
from  property  line  to  property  line 
without  anything  being  done  to  it. 
When  it  is  shown  that  such  a  street 
has  been  opened  to  the  public  for 
use  the  invitation  is  that  every 
part  thereof  suitable  for  travel 
must  be  used.  When  the  road- 
way between  the  curb  lines  was 
graded  and  properly  shaped  up 
leaving  an  eight  foot  space  on  the 


east  side  of  the  street  for  a  side- 
walk, and  in  good  condition  for  use 
as  such  without  anything  further 
to  be  done  to  it  in  order  to  make 
it  suitable  for  travel,  there  lis 
nothing  to  indicate  to  the  traveling 
public  that  the  invitation  to  use 
the  street  is  limited  to  the  road- 
way portion.  Nor  indeed,  was  the 
invitation  limited  thereto  in  this 
case,  for  a  crossing  led  from  the 
southeast  corner  of  Eighteenth  and 
Engineer  streets  west  across  the 
latter  to  the  north  end  of  the  side- 
walk space  in  question.  And  as  no 
actually  constructed  sidewalk  led 
on  from  the  termination  of  this 
crossing,  it  was  in  itself  an  invita- 
tion to  the  public  to  use  the  strip 
running  south  along  the  east  side 
of  Engineer  street  as  a  sidewalk. 
The'  city  engineer  admitted  on 
cross  examination  that  there  was 
a  walk  there  and  that  the  strip 
was  'left  there  for  people  to  walk 
on, '  but  said  there  was  no  gran- 
itoid or  other  paving  walk  there. 
For  several  years,  the  public  had 
accepted  the  invitation,  thus  ex- 
tended, and  had  used  the  strip 
as  a  sidewalk,  and  after  these  con- 
ditions had  become  established,  a 
row  of  stakes  was  driven  in  the 
space  thus  left  for  and  used  as  a 
sidewalk,  and  these  stakes  rendered 
it  dangerous  and  unsafe.  A  side- 
walk, as  its  name  indicates,  is  noth- 
■  ing  more  than  a  side  walk,  that  is, 
a  path  or  way  for  the  use  of  foot 
passengers  at  the  side  of  a  street. 
Usually  it  is  payed  and  this  is  so 
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§  2744.    Same — sidewalks  partly  or  wholly  outside  limits 
of  streets.*'' 

No  municipal  liability  exists  for  defects  in  a  private 
walk  leading  from  the  sidewalk  to  a  store  building  on  pri- 

with  the  city  governmentj  as  to 
how  and  of  what  material  the 
*  streets  and  sidewalks  shall  be 
made,  yet,  when  a  street  is  thrown 
open  to  the  public  use;  as  this 
one  was,  it  is  the  duty  of  the  city 
to  keep  the  same  in  a  condition 
reasonably  safe  for  persons  travel- 
ing thereon,  with  ordinary  care 
and  prudence.'  To  the  extent  that 
the  city  sanctions  the  use  of  a 
street  by  the  public  as  a  thorough- 
fare can  the  city  be  justly  held 
liable  for  lack  of  ordinary  care 
to  maintain  the  thoroughfare  in 
a  reasonably  safe  condition  for 
such  use.  •  (Baldwin  v.  City  of 
Springfield,  141  Mo.  205,  1,  c.  212). 
And  in  the  case  at  bar,  the  con- 
ceded facts  show  that  the  city's 
invitation  to  use  the  street  was 
not  linuted  merely  to  the  roadway 
but  extended  also  to  the  space  left 
as  a  sidewalk  for  the  people  to 
travel  on.  It  not  only  formed  a 
suitable  sidewalk  for  pedestrians 
but  there  was  no  other  place  so 
suitable  for  them  to  travel  as  here 
and  a  crossing  led  directly  to  it  so 
that  it  might  be  used.  The  proof 
that  the  city  has  invited  the  pub^ 
lie  to  use  a  thoroughfare  is  not 
confined  to  the  ordering  a  con- 
structed walk  thereon.  It  may  be 
shown  in  other  ways.  (Meiners  v. 
City  of  St.  Louis,  130  Mo.  274,  1, 
c.  284.)"  Jackson  v.  Sedalia,  193 
Mo.  App.  597,  601  to  604,  187  S.  W. 
127,  per  Trumble,  J. 
37  Ft.  Worth  V.  Nelson  (Tex.  Civ. 


often  the  case  that  in  using  the 
term  'sidewalk'  we  think  of  the 
construction  as  constituting  the 
sidewalk.  But,  as  stated  before, 
it  is  not  the  constructing  of  a 
paved  pathway  that  renders  the 
city  liable  for  a  failure  to  keep 
it  reasonably  safe,  it  is  the  invita- 
tion on  the  part  of  the  city  to  the 
public  to  use  the  way  for  a  walk. 
And  that  invitation  may  be  ex- 
tended, as  in  this  case,  by  other 
ways  than  by  having  a  paved  walk 
constructed  thereon.  This  is  not 
a  case  where  a  portion  of  a  street 
is  left  in  a  state  of  nature  so  un- 
fitted for  use  as  a  walk  that  the 
city  cannot  be  said  to  have  invited 
the  public  to  use  it.  The  con- 
ceded facts  show  that  the  strip  was 
left  for  people  to  walk  on;  that 
it  was  fit  and  suitable  for  that 
purpose;  that  a  crossing  led  direct- 
ly to  it  and  nowhere  else  since 
there  was  no  built  walk  from  there 
on  in  any  other  direction.  And 
the  injury  was  caused,  not  by 
some  natural  and  inherent  defect 
in  the  strip,  but  from  something 
placed  there  after  the  invitation 
to  use  the  walk  has  been  extended 
and  accepted.  'A  city  like  the 
humble  village  or  country  town 
may  leave  its  streets  as  dirt  roads, 
and  yet  be  liable  for  defects  negli- 
gently allowed  to  exist  in  them.' 
(Benton  v.  St.  Louis,  217  Mo.  687, 
1,  c.  701).  As  said  in  Brennan 
V.  City  of  St.  Louis,  92  Mo.  482, 
1,  c.  487,  'while  it  must  be  con- 
ceded   that    much    discretion    lies 
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vate  property  used  as  an  approacli  to  and  from  such 
building  by  persons  going  to  and  from  the  store  where 
the  walk  was  built  by  the  owner  of  the  building  with 
neither  authorization  or  approval  by  the  city,  nor  no  as- 
sumption or  attempt  at  assumption  of  municipal  con- 
trol.*' So  injury  due  to  falling  on  steps  which  were  not 
a  part  of  the  sidewalk  leading  from  the  sidewalk  to  a 
private  building  used  as  a  post  office,  as  the  injured  per- 
son was  entering  the  building  from  the  sidewalk,  creates 
no  municipal  liability.  The  steps  consisted  of  two  cement 
steps  placed  on  the  sidewalk  directly  in  front  of  the  door 
by  the  owner  of  the  building.*® 


App.  1920),  220  S.  W.  123,  citing 
§  2744,   vol.    6,    ante. 

Sewer  pipe.  Pedestrian  tripped 
over  sewer  pipe  left  on  or  near 
sidewalk.  Entire  space  between 
the  property  line  and  the  curb  was 
not  occupied  with  the  board  side- 
walk, a  part  of  which  being  set  in 
grass,  and  called  a  grassplot  or 
parkway.  For  the  purposes  of  a 
particular  case  such  entire  space 
may  be  considered  as  the  sidewalk 
which  it  was  the  duty  of  the  city 
to  keep  in  a  reasonably  safe  con- 
dition. Hutchinson  v.  Mullins,  189 
Mo.  App.  438,  176  S.  W.  1083, 
1088. 

38  The  store  building  stood  back 
from  the  line  of  the  street  about 
four  feet.  Plaintiff  in  going  to 
the  store  on  stepping  upon  the 
walk  immediately  adjacent  to  the 
building  a  defective  plank  due  to 
decay  gave  way  throwing  and  in- 
juring plaintiff.  The  private  walk 
was  of  plank.  The  defect  com- 
plained of  was  in  that  part  of  the 
walk  which  was  on  the  private 
property  of  the  owner  of  /the  build- 
ing, and  the  case  was  disposed  of 
upon  that  basis.  The  court  stated 
8  McQ.— 53 


that  as  there  was  neither  author- 
ization or  approval  by  the  city  to 
the  construction  of  the  walk,  nor 
was  there  any  assumption  or  at- 
tempt at  assumption  of  municipal 
control  of  that  portion  of  the  walk 
between  the  lot  line  and  the  build- 
ing, the  point  where  the  injury 
occurred,  no  obligation  rested  on 
the  city  to  take  charge  of  the 
walk  and  keep  it  in  reasonable 
repair.  "  The  rule  might  have  been 
different  had  the  city  in  fact  as- 
sumed jurisdiction  of  that  part  of 
the  walk  and  treated  it  as  a  part 
of  the  public  thoroughfare. ' '  The 
walk  was  not  intended  as  a  part 
of  the  street  sidewalk  for  the  use 
of  the  public  at  large,  but  was 
intended  solely  to  give  an  ap- 
proach to  the  store  building. 
Holmwood  V.  Duluth,  134  Minn. 
137,  158  N.  W.  827. 

39  In  holding  the  city  not  liable 
the  court  said:  "We  are  satisfied 
that  no  cause  of  action  was  stated 
or  proof  against  the  defendant. 
The  accident  did  not  occur  upon 
the  sidewalk,  nor  was  it  occasioned 
by  an  obstruction  to  the  sidewalk, 
but  by  the  slippery  condition,  and 
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§  2745.    Same — failure  to  construct  sidewalks  as  distin- 
guished from  failure  to  repair. 

"There  is  no  legal  obligation  resting  upon  a  city  to 
build  sidewalks.  In  the  first  instance  it  may  leave  its 
streets  in  a  state  of  nature  and  not  be  responsible  for 
not  having  improved  them,  but  if  it  chooses  to  improve 
them  and  thereby  extends  to^the  public  an  invitation  to 


perhaps,  defective  condition  of 
steps  which  were  erected  by  a  pri; 
vate  individual  unto  a  private 
building  which  was  used  by  the 
United  States  as  a  post  office.  We 
find  no  cases  in  the  books  where  a 
city  has  been  held  liable  for  a 
defective  entrance  to  a  private 
building  and  not  upwards  to  the 
level  of  the  post  office  floor  no  one 
would  have  contended  that  the  city 
would  have  been  liable  if  a  person 
had  fallen  upon  the  lower  steps, 
nor  would  they  contend  that  the 
city  would  have  been  liable  if  he 
had  fallen  on  the  upper  one  and 
before  reaching  the  sidewalk. 
There  can  be  no  difference  between 
such  a  case  and  one  where  the  steps 
arise  above  the  sidewalk.  If  a 
person  traveling  along  the  sidewalk 
has  fallen  against  the  protruding 
steps  on  a,  dark  night  and  the  ac- 
tion had  been  maintained  on  the 
theory  that  a  portion  of  the  side- 
walk had  been  obstructed,  a  re- 
covery might  possibly  have  been 
had,  but  here  the  injury  was  oc- 
casioned not  while  traveling  upon 
and  passing  along  the  sidewalk 
but  while  entering  into  a  private 
building  and  upon  a  portion  of  that 
private  building.  It  is  clear,  in- 
deed, that  if  there  had  been  no 
steps  there  would  have  been  no 
way  of  entering  the  building  from 
the  sidewalk  and  though  the  pub- 


lie  is  required  to  keep  its  side- 
walks in  reasonably  safe  condition 
and  repair,  it  is  not  required  to 
construct  a  stairway  or  steps  which 
shall  lead  into  private  buildings, 
nor  is  it  required  to  keep  the  same 
in  safe  and  proper  condition.  What 
duty,  in  short,  did  the  city  violate 
and  what  breach  of  duty  on  its  part 
was  there  which  occasioned  the 
injury?  for  authorities  supporting 
our  conclusion,  see  Goodin  v:  Des 
Moines,  .55  la.  67,  7  N.  W.  411; 
Fitzgerald  v.  Berlin,  64  Wis.  203, 
24  N.  W.  879;  Smith  v.  Wendell, 
7  Cush.  (Mass.)  498;  James  v. 
Wellston  Township,  18  Okl.  56,,  90 
Pac.  100,  13  L.  E.  A.  (N.  S.)  1219, 
1240,  1241,  11  Ann.  Cas.  938; 
Strieker  v.  Eeedsburg,  101  Wis. 
457,  77  N.  W.  897.  We  are  not  un- 
aware of  the  cause  of  Estelle  v. 
Crystal  Lake,  27  Minn.  243,  6  N. 
W.  775.  In  that  case,  however, 
the  accident  did  not  occur  while 
entering  or  leaving  the  building 
from  the  platform  which  was 
placed  upon  the  sidewalk  and  ex- 
tended past  the  building,  but  while 
falling  ofE  the  platform  itself, 
which  was  a  part  of  and  took  the 
place  of  the  sidewalk,  and  was 
placed  in  the  street  to  be  used  as  a 
part  of  it."  Ellingson  v.  Leeds 
(N.  D.),  169  N.  W.  85,  per  Bruce, 
C.J. 


§  2749] 
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walk  upon  them,  it  must  use  reasonable  diligence  to  keep 
them  in  repair.  It  cannot  shift  responsibility  having 
once  assumed  it  without  giving  persons  who  may  be  in- 
jured by  defective  walks  some  reasonable  adequate  rem- 
edy for  such  injury. ' '  *" 

§2748.    AUeys." 

The  fact  that  the  place  in  controversy  was  an  alley 
does  not  absolve  the  city  from  keeping  it  in  reasonably 
safe  condition  for  travel.*^ 

§  2749.    Bridges. 

A  defect  in  a  bridge,  resulting  in  injury,  constructed 
by  a  municipality  and  designed  for  the  use  of  pedestrians 
in  passing  from  a  street  to  a  sidewalk,  may  create  liabil- 
ity, since  the  municipality  is  under  obligation  to  exercise 
ordinary  care  to  keep  such  bridge  in  reasonable  repair 
for  proper  use.** 


MCaviness  v.  Vale,  86  Or.  554, 
169   Pac.    95,   98. 

41  Steam  pipes  in  a  public  alley 
struck  by  teamster  driving  team 
through  the  alley.  Fanning  v.  Chi- 
cago, 194  HI.  App.  574. 

48 "This  is  recognized  in  Mehan 
V.  St.  Louis,  217  Mo.  35,  46.  And 
it  is  so  stated  in  Elliott  on  Eoad 
and  Streets,  section  25.  An  alley 
is  but  a  narrow  street."  Asbury 
V.  Kansas  City,  161  Mo.  App.  496, 
499,  144  S.  W.  127. 

43  The  bridge  had  been  built  by 
the  city  over  a  drain,  gutter  or 
ditch  along  side  one  of  the  public 
streets  of  the  city.  The  drain 
formed  no  part  of  the  sidewalk, 
but  properly  speaking  it  was  a 
part  of  the  street.  The  bridge 
was  unsound  and  unsafe  and  this 
was  known  to  the  officers  of  the 
eity.    A  pedestrian  in  passing  over 


the  bridge  stepped  upon  a  decayed 
plank  which  broke  and  injured  him 
which  injury  caused  his  death.  ' '  It 
will  be  noted  that  the  bridge  was 
not  a  cross  walk  at  the  intersection 
of  two  streets,  but  evidently  was 
built  by  the  city  for  the  use  and 
convenience  of  the  public  who  de- 
sired to  go  from  the  street  to  the 
sidewalk  beyond,  and  from  the  rec- 
ord it  appears  that  the  public  made 
use  of  this  bridge  for  this  pur- 
pose." In  distinguishing  Crawford 
V.  Griffin,  113  Ga.  562,  38  S.  E. 
988,  the  court  said:  "In  the  pres- 
ent case  the  city  constructed  the 
bridge  and  it  was  constructed  on 
the  street,  and  it  was  evidently 
intended  for  the  use  of  the  general 
public— pedestrians  going  from  the 
street  to  the  sidewalk.  It  is  un- 
necessary to  hold  that  tl^e  city  was 
under  a  duty  to  build,  the  bridge. 
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IV.  LIABILITY  FOE  ACTS  OF  OTHEBS. 

§  2750.    May  be  liable  for  the  acts  of  third  persons. 

Where  the  duty  is  imposed  by  statute  or  charter  upon 
municipal  corporations  to  use  ordinary  care  to  keep  their 
public  ways  in  reasonably  safe  condition  for  travel,  or 
where  the  obligation  is  recognized  by  law,  the  fact  that 
the  defect,  obstruction  or  danger  in  such  ways,  resulting 
in  injury,  was  due  to  the  act  or  omission  of  a  third  per- 
son does  not  necessarily  relieve  the  niunicipality  of  lia- 
bility therefor.**    Nor  does  the  fact  that  such  third  per- 


as  it  must  be  clear  that  they  were 
empowered  to  do  so.  In  fact,  it 
would  be  seen  that  the  city  was 
doing  the  proper  thing  when  it 
built  the  bridge.  It  is  especially 
true  that  the  public  is  entitled  to 
the  use  of  the  highway  from  end 
to  end  and  from  side  to  side,  where 
the  highway  is  a  street,  an  urban 
highway.  In  the  very  nature  of 
things,  the  public  cannot  be  con- 
fined to  the  beaten  paths.  There 
is  usually,  in  the  cities  of  the  size 
of  Corinth,  no  reason  why  pedes- 
trians should  not  cross  the  street 
elsewhere  than  at  the  intersection 
of  streets,  and  where  a  city  builds 
a  bridge  for  the  use  of  pedestrians, 
and  thereby  invites  them  to  use 
same,  we  can  see  no  sound  reason 
why  the  city  is  not  under  obliga- 
tion to  keep  the  bridge  in  reason- 
able repair."  Hardin  v.  Corinth, 
105  Miss.  99,  62  So.  6. 

44  Alabama.  Birmingham  v. 
Carle,  191  Ala.  539,  68  So.  22,  L.  K. 
A.  1915F,  797;  Perrine  v.  Southern 
Bithulithic  Co.,  190  Ala.  96,  €6 
So.  705. 

Iowa.  Holmquist  v.  C.  L.  Grady 
Const.  Co.,  169  Iowa  502,  151  N. 
E.  828. 


Kansas.  Tepfer  v.  Wichita,  90 
Kan.  718,  136  Pae.  317. 

Kentucky.  Schmidt  v.  Newport, 
184  Ky.  342,  212  S.  W.  113;  Bagan 
v.  Covington,  166  Ky.  825,  179  S. 
W.  1026;  Owens  v.  Georgia  Life 
Ins.  Co.,  165  Ky.  507,  177  S.  W. 
294. 

Michigan.  Eepperd  v.  Chapin, 
190  Mich.   19,   155  N.  W.   706. 

Missouri.  Miller  v.  Missouri 
Wrecking  Co.  (Mo.),  187  S.  W.  45; 
Kinloch  Tel.  Co.  v.  St.  Louis,  268 
Mo.  485,  188  S.  W.  182. 

North  Carolina.  Conway  v. 
Kingston,  169  N.  C.  577,  86  S.  E. 
524;  Eidge  v.  High  Point,  176  N.  C. 
421,  97  S.  E.  369. 

Washington.  Wilton  v.  Spokane, 
73  Wash.  619,  132  Pac.  404;  Seattle 
V.  Shorrock,  100  Wash.  234,  170 
Pae.  590;  Spokane  v.  Crane  Co., 
98  Wash.  49,  167  Pac.  63. 

Liable  for  defective  railroad 
crossing  constructed  by  the  com- 
pany which  result  in  injury.  Ham- 
mond V.  Jahuke,  178  Ind.  177,  99 
N.  E.  39. 

Pole  erected  by  a  ligbt  company 
fell  and  killed  a  pedestrian.  Bor- 
ough   was    held    liable.      Kost    v. 


§  2750]        Unsafe  ^teeets  :  Acts  of  Otheks. 
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son  may  be  primarily  liable  exonerate  the  municipality 
from  responsibility  therefor ;  *^  for  example,  an  abutting 
property  owner,*®  an  independent  contractor,*''  or  an  oc- 


Ashland  Borough,  236  Pa.  164,  84 
Atl.  691. 

Ezcavations  in  streets  made  by 
third  persons  with  city's  permis- 
sion, eity  held  liable  for  their  negli- 
gence, etc.  "The  city  can  be  held 
responsible  only  for  injuries  oc- 
curring from  negligence  during  the 
progress  of  the  work,  or  for  failure 
to  exercise  ordinay  care  as  to  the 
safe  condition  of  the  street  by  in- 
spection after  the  completion  of 
the  work."  Seagraves  v.  Winston, 
167  N.  C.  206,  83  S.  '^.  251,  follow- 
ing Bailey  v.  Winston,  157  N.  C. 
252,  72  S.  E.  966. 

46  Third  person  may  be  liable  for 
defective  sidewalk.  "This  liabil- 
ity of  the  original  wrongdoer  is 
not  dependent  upon  the  existence 
of  any  ordinance  declaring  his 
liability,  nor  upon  the  fact  that 
there  has  been  no  notice  given  to 
the  wrongdoer  to  repair  the  side- 
walk. He  is  liable  because  of  his 
active  fault  in  producing  the  de- 
fective condition."  Topeka  v. 
Central  Sash  &  Door  Co.,  97  Kan. 
49,  154  Pac.  232. 

Permitting  a  sign  to  be  sus- 
pended so  low  over  a  sidewalk  that 
a  pedestrian  struck  his  head 
against  it  and  was  injured.  City 
may  be  liable;  fact  question.  Bail- 
lie  V.  Wallace,  24  Idaho  706,  135 
Pac.  850. 

One  causing  a  nuisance  in  a 
street  which  results  in  injury  is 
liable  primarily,  and  the  munic- 
ipality secondarily  for  negligence 
for  failure  to  abate,  provided  it 
had    notice    or    should    have    had, 


etc.  Conway  v.  Kingston,  169  N. 
C.  577,  86  S.  E.  524;  Guthrie  v. 
Durham,  168  N.  C.  573,  84  S.  E. 
859. 

46  Injury  due  to  sewer  box  in  a 
sidewalk.  Primary  liability  of  the 
owner  of  property  will  not  relieve 
the  city.  Waterbury  v.  Clark,  91 
Conn.  254,  99  Atl.  578. 

Drain  pipe  constructed  in  a  side- 
walk by  abutting  land  owner,  eity 
liable  for  injury,  though  land- 
owner is  primarily  liable.  Louis- 
ville v.  Metropolitan  Realty  Co., 
168  Ky.  204,  182  S.  W.  172. 

Although  abutting  owners  may 
be  made  liable  for  defective  side- 
walks resulting  in  injury  where  the 
municipality  has  been  given  full 
control  of  public  ways  with  ad- 
equate means  for  keeping  them 
reasonably  safe  and  passable,  the 
exercise  of  such  powers  carries 
with  it  the  corresponding  obliga- 
tion to  perform  the  duty.  The 
duty  is  primarily,  in  such  case, 
upon  the  (iity,  not  upon  the  ad- 
joining landowners.  Willis  v. 
Parker,  159  N.  Y.  S.  676,  173  App. 
Div.  552. 

The  primary  responsibility  for 
damages  occasioned  by  neglect  to 
keep  the  sidewalks  in  repair  rests 
upon  the  municipality,  and  not 
upon  the  property  owner.  Eule  ap- 
plied, where  pedestrian  was  on  a 
sidewalk  which  fell,  due  to  de- 
fective vault  built  by  property 
owner.  Gottlieb  v.  NeW  Tork,  149 
N.  Y.  S.  589,  164  App.  Div.  225, 
following    Eoehester    v.    Campbell, 
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cupant  of  property  bordering  on  a  public  way.**  When 
changes  are  made  in  a  public  street  by  some  one  inde- 
pendent of  the  city,  and  acting,  for  example,  under  direct 
legislative  authority  in  providing  for  the  abolition  of 
grade  crossings,  or  for  some  other  public  work,  such  city 
is  not  relieved  from  its  statutory  liability  for  injury  to 
a  traveler  by  a  defect  in  the  street,  if  the  city  has  not 
actually  closed  such  street 'to  public  travel."  The  re- 
sponsibility and  duty  of  the  city  in  a  late  New  York  case 
is  stated,  thus:    "Upon  no  theory  can  the  city  be  "held 


123  N.  Y.  405,  25  N.  E.  937,  10 
L.  E.  A.  393,  20  Am.  8t.  Eep.  760. 

Abutting  owner  not  liable  for 
sidewalk  defects  not  caused  by  him. 
Dedrick  v.  Sehinasi,  167  N.  Y.  S. 
327,  179  App.  Div.  763;  Hillard  v. 
Noe  .(Mo.  App.),  198  S.  W.  435. 

Cellar  door  projecting  upon  the 
sidewalk.  Bannister  v.  St.  Paul, 
131  Minn.  448,  155  N.  W.  627. 

One  maintaining  a  trap  door  in 
a  sidewalk  adjoining  his  premises 
in  a  defective  condition  is  liable 
to  a  pedestrian  injured  by  stepping 
on  it  in  the  exercise  of  due  care. 
De  Lor  v.  Symons,  93  Wash.  231, 
160  Pae.  424. 

Pedestrian  injured  by  defective 
covering  of  an  areaway  beneath 
the  sidewalk.  Abutting  owner, 
held  liable,  irrespective  of  the  stat- 
utory duty  of  the  city  to  keep  its 
sidewalks  in  reasonably  safe  con- 
dition. Mooney  v.  Hauck,  1  Ohio 
App.  432,  35  Ohio  Cir.  Ct.  E.  134. 

Laws  imposing  duty  on  abutting 
owners  to  repair  sidewalks,  may 
make  such  landowners  liable  direct- 
ly to  a  pedestrian  using  a  side- 
walk with  due  care  who  is  injured 
because  of  defect  therein,  resulting 
from  landowner's  negligence  in 
making  the  repairs.  Madden  v. 
Delaware,  L.  &  W.  E.  Co.,  234  Fed. 


731,  734,  et  seq.,  afarmed  241  Fed. 
808,   154    C.    C.    A.   510. 

47  Contractor  excavating  subways 
and  planking  street.  Under  same 
duty  as  city  as  to  safety  of  street. 
Schmidt  v.  New  York,  167  N.  Y. 
S.  23,  179  App.  Div.  667. 

Notice  of  defect  to  contractor 
working  on  street  is  not  required. 
Marmer  v.  Eichard  Carvel  Co.,  167 
N.  Y.  S.  850. 

Street  in  course  of  reconstruction 
by  city  through  contractor,  one 
half  of  which  was  left  open  for 
public  travel.  Bicycle  rider  ran 
into  a  hole  in  street  or  against 
brick,  was  thrown  and  run  over 
by  coal  cart.  City  held  liable. 
Bickel  Asphalt  Paving  Co.  v. 
Yeager,  176  Ky.  712,  197  S.  W. 
417. 

48  Garage  making  sidewalk  ad- 
joining premises  greasy  resulting 
in  injury  to  pedestrian-  is  liable. 
Grinage  v.  McGlinchey,  62  Pa. 
Super.  Ct.  295;  Patterson  v.  Phila- 
delphia,  56   Pa.    Super.    Ct.   651. 

Coal  hole  in  sidewalk  left  open; 
maintained  by  occupier  of  adjacent 
premises.  Cole  v.  Durham,  176  N. 
C.  289,  97  S.  E.  33. 

49  Gilbane  v.  Lent,  41  E.  I.  462, 
104    Atl.    77,    81. 
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liable,  for  the  work  done  or  authorized  or  required  by 
the  Public  Service  Commission,  or  for  negligence  on  the 
part  of  the  commission  or  its  contractors, ' '  but  on  notice, 
it  is  incumbent  on  the  city  under  its  general  duty  to  keep 
the  surface  of  the  streets  in  a  reasonably  safe  condition 
for  public  travel,  to  shut  off  or  divert  public  travel,  at 
a  point  of  danger,  due  to  laying  a  subway  or  gas  pipes, 
or  to  place  the  street  in  a  reasonably  safe  condition.*" 
Where  the  fault  is  due  to  a  third  person,  it  is  familiar 
that  the  municipality's  liability  is  dependent  on  notice, 
actual  or  constructive,  of  the  defect.*^ 


62 


§  2751.    Liability  for  negligence  of  licensee. 

§2752.    Same — ^licenses  for  amusements,  shows  or  fire- 
works in  streets." 


60  O'Brien  v.  New  York,  170  N. 
Y.  S.  592,  182  App.  Div.  810. 

51  Section  2807,  post;  §  2807,  vol. 
6,  ante. 

52  Connecticut.  Pitch  v.  Hart- 
ford, 92  Conn.  365,  102  Atl.  768. 

Georgia.  Bonner  v.  Standard  Oil 
Co.,  22  Ga.  App.  532,  96  S.  E. 
573. 

Iowa.  Erickson  v.  Manson,  180 
la.  378,  160  N.  W.  276. 

Kentucky.  De  Garmo  v.  Vogt, 
151  Ky.  847,  152  S.  W.  969. 

Massachusetts.  O'Donnell  v. 
North  Attleborough,  222  Mass.  591, 
111  N.  E.  374. 

West  Virginia.  Johnson  v.  Hunt- 
ington, 80  W.  Va.  178,  92  S.  E. 
344. 

Water  service  box  to  supply 
water  to  a  fountain  was  erected 
in  a  street  by  a  company  by  per- 
mission of  the  city  in  front  of  its 
property.  Pedestrian  stepped  into 
the  opening  into  the  water  box — 
the  lid  being  off — and  was  injured. 


The  abutting  property  owner  was 
held  primarily  liable,  as  well  as 
the  city.  Hippodrome  Amusement 
Co.  V.  Carius,  175  Ky.  783,  195  S. 
W.  113. 

Notice.  Obstructed  by  building 
material.  Duty  of  city  to  take 
notice  of  the  nature  and  character 
of  the  obstruction  which  it  has 
authorized.  Gnau  v.  Ackerman, 
166  Ky.  258,  179  S.  W.  217. 

Where  the  city  has  authorized 
the  placing  of  obstructions  in  the 
street,  notice  to  the  city  is  not 
necessary  to  render  it  liable. 
Schlinski  v.  St.  Joseph,  170  Mo. 
App.   380,   388,   156   S.   W.   823. 

Obstruction  due  to  electrical 
wires,  creates  municipal  liability 
only  on  due  notice  or  where  the 
proper  exercise  of  care  would  have 
acquainted  the  city  authorities 
with  the  dangerous  condition,  with 
a  fair  chance  to  correct.  Shawnee 
v.  Sears,  39  Okl.  789,  137  Pac.  107. 

53  Display  of  fireworks  by  citi- 
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§  2752a.    Same — permitting  racing  in  streets." 

In  a  late  South  Carolina  ease  a  municipality  was  lield 
liable  for  injuries  to  one  struck  by  an  automobile  using 
a  main  street  and  running  at  a  high  rate  of  speed  in  prac- 
tice for  hill  climbing,  with  knowledge  and  consent  of  the 
municipality,  on  the  ground  that  such  use  rendered  the 
street  unsafe  for  travel  and  customary  street  purposes.^* 


zens  committee  as  a  nuisance  re- 
specting place  of  display.  Sroka 
V.  Halliday,  39  E.  I.  119,  97  Atl. 
965,  973^ 

Baseball  game.  Traveler  on 
street  was  struck  by  a  baseball 
from  which  injury  he  died.  The 
basis  of  the  cause  of  action  was 
the  allegation  that  the  city  negli- 
gently allowed  its  public  streets 
to  become  unsafe  for  travel,  in  that 
certain  boys  were  permitted  with- 
out molestation  to  play  ball  there- 
on. The  evidence  established  that 
certain  boys  had  a  custom  of  col- 
lecting on  the  street  and  playing 
ball  in  the  evening  which  custom 
had  been  going  on  for  two  years 
and  was  known  to  the  police  offi- 
cers of  the  town  and  no  effort  had 
been  made  to  stop  it.  Held,  th'tere 
was  no  municipal  liability.  Good- 
win V.  Eeidsville,  160  N.  C.  411, 
76  S,  W.  232. 

Merry-go-round,  run  by  an  en- 
gine. Malehow  v.  Leoti,  95  Kan. 
787,  149  Pae.  687,  L.  R.  A.  IQ'ISF, 
568. 

Shooting  gallery.  There  is  no 
municipal  liability  to  one  injured 
from  a  stray  bullet  from  a  shoot- 
ing gallery  as  part  of  a  street 
carnival,  suffered  by  municipal  au- 
thorities. Although  the  officers  had 
no  permission  under  the  law  to 
permit  the  exhibition  and  disre- 
garded   their    duty    in    failing    to 


abate  the  shooting  gallery,  the  city, 
"  as  a  municipal  corporation  of  the 
state,  and  exercising  its  public 
functions,  is  not  liable  for  the  dam- 
ages which  resulted  from  the  non- 
feasance or  malfeasance  of  its  offi- 
cers." Trower  v.  Louisiana,  198 
Mo.  App.  352,  200  S.  W.  763,  770. 

Street  carnival.  Augusta  v. 
Jackson,  20  Ga.  App.  710,  93  S.  E. 
304. 

Street  carnival  permitted,  includ- 
ing an  automobile'  race  where  a 
bystander  was  killed,  held  city  was 
not  liable.  Eose  v.  Gypsum  City 
(Kan.),  179  Pac.  348,  approving 
Everly  v.  Gas,  95  Kan.  305,  307, 
147  Pao.  1134,  L.  E.  A.  1915E, 
448. 

84  Section  1364,  vol.  3,  ante. 

65  "  It  is  suggested  by  the  city 
that  the  dedication  of  the  public 
way  to  automobile  racing  lay 
wholly  outside  the  powers  of  the 
corporation  for  which  act  the  cor- 
poration is  not  liable.  That  is 
another  way  of  saying  that  the 
corporation  is  liable  if  the  author- 
ities act  within  the  law,  and  is  not 
liable  if  the  authorities  act  with- 
out the  law.  The  prime  duty  of 
any  city  is  to  keep  its  streets  clear 
for  the  public  travel.  The  incuip- 
branees  of  the  streets  with  automo- 
biles running  at  a  dangerous  rate 
of  speed,  just  for  practice,  is  a 
violation  of  that  prime  duty.    The 
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Other  cases  have  held  that,  although  a  state  made  it  il- 
legal to  conduct  horse  races  in  public  highways,  one  in- 
jured at  a  race  held  in  violation  of  law  could  not  recover 
damages  therefor,*® 


v.  WHO  MAY  SUE. 

§  2754.    Right  to  sue  is  limited  to  "travelers." 

One  did  not  cease  to  be  a  traveler  when  he  stopped  to 
await  the  coming  up  of  his  companions,  and  as  he  stood 
beside  a  telephone  pole,  touching  the  guy  wire,  received 
an  electric  shock  and  instantaneously  died.*' 

Under  the  Maine  statutes,  it  is  held,  that  to  enable  a 
plaintiff  to  recover  he  must  have  been  a  traveler  for  some 
purpose  for  which  streets  are  required  to  be  constructed 
and  kept  in  repair.  Moreover,  in  order  to  be  within  the 
protection  of  the  statute  he  must  be  a  lawful  traveler. 
One  who  is  traveling  in  defiance  of  a  statutory  prohibi- 
tion is  unlawfully  upon  the  highway.  Therefore,  one 
traveling  in  an  unregistered  automobile,  injured  on  ac- 
count of  a  defect  in  the  highway,  was  denied. the  right 
to  sue,  because  it  was  adjudged  that  he  was  not  a  traveler 
within  the  protection  of  the  statute,  since  such  a  vehicle 
was  proscribed.*' 


answer  that  the  mayor  and  council 
had  no  authority  to  authorize  such 
use  of  the  street  is  to  admit  the 
wrong.  It  is  true  there  are  deci- 
sions from  other  jurisdictions 
which  sustain  this  view  of  the  re- 
spondent but  they  do  not  commend 
themselves  to  our  judgment  and 
they  do  not  express  the  general 
rules  of  law.  We  are  of  the 
opinion  that  the  street  thus  ded- 
icated by  the  authorities  to  a 
haphazardous  use  was  not  then 
reasonably  safe  for  prime  street 
purposes."  Burnett  v.  Greenville, 
106  S.  C.  255,  91  S.  B.  203. 

66Frazure    v.    Ruckles,    63    Ind. 
App.  538,  113  N.  E.  730,  following 


Johnson  v.  New  Tork,  186  N.  Y. 
139,  78  N.  E.  715,  116  Am.  St.  Rep. 
545,  9  Ann.  Cas.  824,  which  was 
followed  in  Bogart  v.  New  York, 
200  N.  Y.  379,  93  N.  E.  937,  21 
Ann.  Cas.  466.  A  similar  case  is 
Scanton  v.  Wedger,  156  Mass.  462, 
31  N.  E.  642,  16  L.  R.  A.  395. 

Permitting  automobile  race  in 
street,  held  city  was  not  liable  for 
injury  resulting.  Rose  v.  Gypsum 
City  (Kan.),  179  Pac.  348. 

67  0'Donnell  v.  North  Attlebor- 
ough,  222  Mass.  591,  111  N.  E. 
374. 

68  McCarthy  v.  Leeds,  116  Me. 
275.  101  Atl.  448. 
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§2757.    Children. 

In  Kentucky  it  is  affirmed  that  children  have  as  much 
right  to  use  the  streets  as  grown  persons,  and  the  city 
has  not  performed  its  duty  when  it  maintains  its  streets 
in  reasonably  safe  condition  for  adults,  but  leaves  them 
in  an  unsafe  condition  for  use  by  children.*' 

§  2758.    Automobilists. 

"Cities  and  towns  are  not  required  by  the  law  to  make 
special  provisions  in  order  to  keep  all  their  public  ways 
at  all  times  in  condition  for  the  safe  passage  of  automo- 
biles, bicycles  and  other  mechanisms  for  travel  newly 
devised  and  unthought  of  at  the  time  when  the  statute 
imposing  the  general  duty  as  to  repairs  of  ways  and  lia- 
bility for  defects  therein  was  enacted.  But  they  are 
obliged  to  keep  their  ways  reasonably  safe  and  con- 
venient for  travel  generally,  having  regard  to  all  the  cir- 
cumstances. Automobiles  are  recognized  by  the  law  as 
a  legal  method  of  travel.  Elaborate  statutory  provisions 
are  made  for  their  registration,  for  the  licensing  of  those 
who  operate  them  and  for  their  management  upon  pub- 
lic ways.  It  is  common  knowledge  that  at  present  in  this 
commonwealth  a  vastly  larger  number  of  people  travel 
upon  the  highways  in  automobiles  than  in  horse-drawn 
vehicles.  The  care  as  to  the  repair  of  ways  cast  upon 
municipalities  by  the  statute  has  reference  to  all  kinds 
of  legitimate  travel  including  that  rightly  undertaken  in 
automobiles.  Although  special  provisions  for  their 
safety  are  not  demanded,  their  presence  cannot  be 
, ignored."®" 

69  Gnau   V.    Ackerman,    166   Ky.  ing  the  construction  of  a  building. 

258,  176  S.  W.  217,  220,  declaring  60 "The    subject    is    considered 

liability    against    property    owner,  fully  in  Doherty  v.  Ayer,  19?  Mass. 

contractor  and  city  for  injury  to  241,  83  S.  B.  677,  14  L.  E.  A.  (N.  S.) 

child  who  fell  into  a  bed  of  slack-  816,  125  Am.  St.  Eep.  355,  and  need 

ing   lime,    commonly   known    as    a  not     here    be     discussed     again.", 

mortar  bed,  which  had  been  placed  Kelleher  v.  Newburyport,  227  Mass. 

in  a  carriage  way  of  a  street,  dur-  462,  116  N.  E.  806,  per  Eugg,  C.  J. 
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§  2759.    Bicycle  and  tricycle  riders." 

The  duty  of  the  municipality  is  to  exercise  reasonable 
care  to  keep  highways  in  suitable  condition  for  ordinary 
travel,  and  not  to  take  extraordinary  precautions  to  main- 
tain them  free  from  ruts,  holes,  and  unevenness,  special- 
ly adapted  to  use  thereon  by  bicycles,  tricycles,,  eto.^^ 


61  Koeh  V.  Denver,  24  Colo.  App. 
406,  133  Pac.  1119. 

Bicycle  case.  Bethel  v.  St.  Jo- 
seph (Mo.  App.),  180  S.  W.  401, 
184  Mo.  App.  388,  171  S.  W.  42. 

Bicycle  rider  fell  on  street  and 
was  run  over  and  injured  by  a  coal 
cart.  Defect  in  street,  holes,  pits, 
loose  rocks,  brick  and  other  debris. 
Bicycle  ran  into  a  hole  or  over  a 
brick  and  threw  plaintiff.  Street 
at  the  point  was  in  course  of  recon- 
struction by  the  city  through  a 
contractor.  City,  held  liable. 
Bickel  Asphalt  Paving  Co.  v. 
Teager,  176  Ky.  712,  197  S.  W. 
417. 

Motorcycle  passenger  injured  in 
park  roadway  as  the  motorcycle 
ran  off  a  part  paved  with  asphalt 
onto  a  soft  strip  of  road>  Held, 
no  municipal  negligence.  "The 
construction  of  such  highways  un- 
der such  circumstances  with  a  hard 
paved  surface  in  the  middle  and 
softer  surfaces  on  the  side  is  very 
common  and  the  adoption  of  such 
a  plan  does  not,  of  itself,  consti- 
tute negligence."  Sharot  v.  New 
York,  164  N.  Y.  8.  804,  177  App. 
Div.  869. 

62  A  city  is  not  bound  to  make 
special  provision  for  bicycles. 
Emelle  v.  Salt  Lake  City  (Utah), 
181  Pac.  266,  270. 

"A  city  is  not  bound  to  use 
reasonable  care  to  keep  its  streets 
in  reasonably  safe  condition  with 


a,  special  view  to  bicycle^,  but 
to  keep  them  reasonably  safe  for 
travel  in  any  general  and  usual 
mode,  which,  however,  includes  the 
use  of  bicycles.  *  *  *  That  is 
to  say,  if  the  streets  of  cities  and 
towns  '  are  reasonably  safe  and  con- 
venient for  travel  generally,  they 
are  not  liable  for  a  failure  to  make 
special  provisions,  required  only 
for  the  safety  and  convenience 
of  persons  using  *  *  *  bicy- 
cles.' "  Bethel  v.  St.  Joseph,  184 
Mo.  Ap.  388,  394,  171  S.  W.  42,  43, 
44,  quoting  with  approval  the 
greater  part  of  §  2759,  vol.  6,  ante, 
and  quoting  from  with  approval 
Molway  v.  Chicago,  239  111.  486, 
489,  88  N.  E.  486. 

Planks  on  the  floor  of  a  viaduct 
were  uneven,  varying  in  different 
places  from  some  one-fotirth  to 
three-fourths  of  an  inch,  and  plain- 
tiff passing  over  such  viaduct  on 
a  bicycle  struck  the  edge  of  a  plank 
somewhat  raised,  fell  and  sustained 
injuries.  In  holding  that  there 
was  no  municipal  liability,  the 
court  said:  "In  the  case  before 
us,  to  sustain  the  judgment,  we 
must  virtually  say  that  every  mu- 
nicipality must  maintain  its  streets, 
bridges  and  viaducts  not  only  in  a 
reasonably  safe  condition  for  ordi- 
nary travel,  but  must  use  extraor- 
dinary precautions  to  maintain 
them  free  from  all  ruts,  holes, 
projections,  depressions  or  uneven- 
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VI.  PABTIOULAE  CONDITIONS  AS  CAUSE  OP  INJUBY. 


a.  In  General. 

§  2766.    Defects  in  plans. 

Notwithstanding  the  constant  application  of  the  gen- 
eral rule  of  non-liability  due  to  defective  plans  in  late 
decisions,®'  the  obligation  of  the  municipality  to  be  ever 


nesa  exceeding  a  difference  of  from 
half  an  inch  to  an  inch  and  a  half 
to  the  general  surface  of  the  street, 
or  be  compelled  to  respond  in  dam- 
ages for  any  accident  which  might 
be  occasioned  by  reason  of  such 
unevenness.  The  unreasonableness 
of  such  a  rule  is  the  best  argument 
against  it;  it  would  be  contrary 
to  the  well  established  principles 
of  law  on  this  subject,  and  we  must 
decline  to  entertain  such  a  propo- 
sition." Pueblo  V.  Smith,  57  Colo. 
500,  143  Pac.  281,  following  the 
rule  of  Beltz  v.  Yonkers,  148  N.  Y. 
67,  42  N.  E.  401. 

63  Section  2633,  ante. 

Colorado.  Pueblo  v.  Smith,  57 
Colo.  500,   143  Pac.  281. 

Iowa.  Griffin  v.  Marion,  163  la. 
435,   144  N.   W.   1011. 

Illinois.  Eyan  v.  Chicago,  187 
111.  App.  163. 

Kentucky.  Schmidt  v.  Newport 
(Ky.  1919),  212  S.  W.  113;  Cower 
V.  Madisonville,  182  Ky.  89,  206 
S.  W.  27. 

Missouri.  Berry  v.  Sedalia  (Mo. 
App.  1919),  212  S.  W.  34,  36;  Trip- 
pensee  v.  Jefferson  City,  174  Mo. 
App.  727,  161  S.  W.  303;  Horan 
V.  Independence  (Mo.  App.),  176 
S.  W.  1061. 

New  York.  Hesse  v.  New  York, 
173  N.  Y.  S.  827;   Gaines  v.  New 


York,  142  N.  Y.  S.  401,  156  App. 
Div.  789. 

Oklahoma.  Duncan  v.  Brown 
(Okl.),   172   Pac.  79. 

Utah.  Shugren  v.  Salt  Lake  City, 
48  Utah  320,  159  Pae.  530;  Ward 
V.  Salt  Lake  City,  46  Utah  616,  151 
Pac.  905. 

Faulty  contour  of  street  and 
curb,  which  is  not  the  proximate 
cause  of  an  injury  due  to  an  auto- 
mobile backing  on  a  sidewalk  and 
injuring  a  child,  is  not  actionable 
negligence.  Hagerstown  v.  Foltz, 
133  Md.  52,  104  AU.  267. 

It  is  not  negligence  to  pave  a 
park  way  with  asphalt  for  forty 
or  forty-five  feet  in  the  middle, 
leaving  soft  strips  of  road  on  either 
side.  "The  construction  of  such 
highways  under  these  circum- 
stances with  a  hard  paved  surface 
and  softer  surfaces  on  the  side  is 
very  common  and  the  adoption  of 
such  a  plan  does  not,  of  itself, 
constitute  negligence."  Sharot  v. 
New  York,  164  N.  Y.  S.  804,  177 
App.  Div.  869;  Flansburg  v.  Bl- 
drige,  205  N.  Y.  ^25,  98  N.  E.  750, 
41  L.  K.  A.  (N.  S.)  546. 

Municipality  is  liable  only  when 
"the  pavement  was  inherently 
dangerous,  or  was  constructed  and 
maintained  according  to  a  plan 
which  was  not  reasonably  safe  and 
which    reasonably   prudent    person 
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vigilant  in  its  exercise  of  ordinary  care  to  keep  its  public 
ways  in  a  reasonably  safe  condition  for  travel,  and  tbeir 
customary  uses  should  never  be  ignored.  Thus  a  recent 
Kansas  case  makes  this  contribution:  "Plans  for  street 
improvements,  street  lighting,  and  the  like,  are  subjects 
connnitted  to  the  judgment  and  discretion  of  the  govern- 
ing body  of  the  city.  When  officers  of  a  city  exercise 
their  best  judgment,  adopt  a  plan  of  street  improvement, 
and  following  that  plan,  construct  the  improvement  ac- 
cording to  improved  methods,  the  city  is  not  liable  at  all 
for  incidental  damages,  and  is  liable  to  persons  using  the 
street  only  in  the  event  that  the  improvement  is  mani- 
festly unsafe.  If  the  plan  be  one  which  many  prudent 
men  would  approve,  or  if  it  be  so  doubtful  whether  or 
not  the  improvement  be  dangerous  for  use  that  different 
minds  might  entertain  different  opinion  with  respect  to 
it,  the  benefit  of  the  doubt  must  be  given  to  the  city." 
With  reference  to  a  plan  of  street  improvement  where  the 
sidewalk  was  some  fifteen  inches  above  the  surface  of 
the  street  and  where  it  was  narrowed  by  a  building  which 
projected  out  at  the  point  where  the  injury  occurred  the 
court  said  "the  city,  however,  rested  under  the  positive 
legal  duty  to  keep  its  streets  and  sidewalks  in  a  condi- 
tion reasonably  safe  for  their  intended  use.  No  matter 
how  carefully  plans  of  improvements  were  considered, 

would  not  have  adopted  or  main-  for  when  the  city  has  through  its 
tained. ' '  Schmidt  v.  Newport,  184  officers  in  good  f aiti  exercised 
Ky.  342,  212  S.  W.  113;  Lebanon  v.  its  best  judgment  in  devising  a 
Graves,  178  Ky.  755,  199  S.  W.  plan  of  doing  a  given  work,  this 
1066,  L.  E.  A.  1918B,  1016.  judgment  ought  not  to  be  sub- 
"  There  is  no  doubt  that  the  doc-  jected  to  the  incongruous  and 
trine  of  a  city's  nonliability  when  changeable  rules  of  alleged  safety 
the  injury  is  directly  caused  by  a  arbitrarily  devised  by  shrewd  coun- 
defective  plan  in  contradi3tinction  sel  to  fit  the  actionable  necessities 
to  a  defective  or  negligent  execu-  of  every  casualty. ' '  But  if  the  plan 
tion  of  that  plan,  exists  in  the  law.  adopted  is  manifestly  dangerous. 
The  books  are  fairly  full  of  cases  municipal  liability  may  arise.  Hen- 
holding  this  view.  •  »  *  Nor  son  v.  Kansas  City  (Mo.  1919), 
is  the  doctrine  bottomed  on  un-  210  S.  W.  13,  15,  16,  per  Feris,  J. 
stable  or  unsound  legal  foundations. 
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and  no  matter  how  faithfully  the  adopted  plan  was  ex- 
ecuted, if  the  result  were  actual  peril  to  persons  using 
the  street  with  due  care  the  duty  to  make  and  keep  the 
streets  reasonably  safe  for  travel  was  not  fulfilled  and 
an  action  would  lie  in  favor  of  one  suffering  injury  con- 
sequent upon  the  breach  of  duty."  ®*  The  right  to  devise 
plans  has  never  been  held  to  excuse  the  city  from  negli- 
gence of  construction  or  maintenance  of  such  plans.** 

§  2767.    Obstructions. 

Whether  obstinictions  in  public  ways  which  result  in  in- 
jury create  liability  depends,  of  course,  upon  the  presence 
or  absence  of  municipal  negligence.*®  Particular  obstruc- 
tions, undoubtedly  will  establish  such  negligence,®'  but 


64  Klipp  V.  Hoyt,  99  Kan.  14,  16, 
160  Pac.  1000. 

Sudden  change  of  grade  or  step 
down  in  a  sidewalk  built  in  ac- 
cordance with  an  ordinance  may 
render  city  liable.  Montgomery 
V.  Ross,  195  Ala.  362,  70  So.  634. 

If  plan  of  builffing  a  sidewalk 
renders  it  unsafe,  in  case  of  injury, 
municipal  liability  will  arise.  "It 
became  its  (city)  duty  to  make 
the  crossing  temporarily  and  rea- 
sonably safe  by  a  sufBcient  fill  of 
earth  or  other  material.  In  failing 
to  do  this  it  breached  a  duty  it 
owed  to  the  travelers  thereon." 
Frankfort  General  Ins.  Co.  v.  Mil- 
waukee, 164  Wis.  77,  159  N.  W.  581. 

Pedestrian  stepped  on  the  cover 
jat  a  manhole  in  the  sidewalk, 
which  tipped,  threw  her  on  the 
sidewalk  causing  injuries.  An  in- 
struction that  "if  the  jury  believe 
from  the  evidence  that  the  acci- 
dent to  the  plaintiff  was  caused  by 
the  faulty  design  or  plan  of  the 
sewer  trap  or  manhole,  the  verdict 
should  be  for  the  defendant,"  was 
approved,  where  it  was  applicable 


to  the  evidence.  District  of  Colum- 
bia V.  Pierce,  44  App.  D.  C.  126, 
141,  relying  on  Johnson  v.  District 
of  Columbia,  118  U.  S.  19,  21,  6 
Sup.  Ct.  923,  30  L.  ed.  75,  77.- 

66Birkhimer  v.  Sedalia  (Mo. 
App.),  200  S.  W.  298. 

A  municipality  is  not  liable  for 
defects  in  plan,  but  after  con- 
struction of  catch  basins,  for  ex- 
ample, they  must  be  maintained 
in  reasonably  safe  condition  for 
public  travel,  and  so  with  manhole 
covers  in  a  sidewalk.  Covington 
v.  Rosenberg,  177  Ky.  411,  197  S. 
W.   786. 

Negligent  carrying  out.  Gibson 
v.  St.  Joseph  (Mo.  App.  1919), 
216  S.  W.  50. 

66  Section  2726,  ante. 

67  Cover  of  manhole  tilted.  Ft. 
Worth  V.  Weisler  (Tex.  Civ.  App.), 
212  S.  W.  280. 

Obstruction  need  not  be  a  nui- 
sanee  to  create  liability.  Baiue  v. 
Dubuque,  169  la.  388,  151  N.  W. 
518. 

Electrical  wire  disarranged  and 
a  portion  extending  over  sidewalk. 
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not  every  obstruction  in  a  street,  whether  authorized  or 
unauthorized  by  a  municipality,  constitutes  a  defect  or, 
a  nuisance  or  is  actionable  in  damages,  irrespective  of 
its  character  or  purpose.®*    Certain  obstructions  which 
result  in  a  temporary  impediment  to  public  transit  or 


may  create  municipal  liability. 
Shawnee  v.  Sears,  39  Okl.  789,  137 
Pae.  107. 

Eoad  roller  in  street  injuring 
conductor  of  passing  street  car 
creates  municipal  liability.  Kuox- 
ville,  V.  Lively,  141  Tenn.  22,  206 
S.  W.  180. 

The  obstruction  was  a  manhole 
cap  with  casting  from  eight  to 
sixteen  inches  in  height,  set  solidly 
in  the  ground  and  near  the  center 
of  one  of  the  city  streets.  Wolford 
V.  Grinnell,  179  la.  689,  161  N.  W. 
686,  688. 

Poles  in  street  placed  by  railway 
company  upon  which  to  string  its 
electric  power  wires,  may  create 
municipal  liability,  as  where  an  au- 
tomobile colliding  therewith.  Stern 
V.  International  Ey.  Co.,  220  N.  Y. 
284,  115  N.  E.  759,  afSrming  153 
N.  T.  S.  520,  167  App.  Div.  503. 

Fence,  wire  and  'other  barrier 
around  a  parked  strip,  etc.  Pedes- 
trian was  injured  and  city  was  held 
liable.  Barnesville  v.  Ward,  85 
Ohio  1,  96  N.  E.  937. 

Negligently  maintaining  a  ladder 
on  one  side  of  the  street  which 
fell  on  plaintiff.  Spalding  v.  Kan- 
sas  City,  173  Mo.   App.   698. 

Contractor  stretched  a  rope 
across  a  street  so  as  to  obstruct 
a  small  portion  to  persons  in  ve- 
hicles, held  negligence  was  a  ques- 
tion of  fact.  WaUower  v.  Webb 
City,  171  Mo.  App.  214,  156  8.  W. 
48. 

Pile  of  material.    Luekey  v.  Kan- 


sas City,  169  Mo.  App.  666,  155 
S.  W.  873. 

"A  municipality  must  not  allo,w 
detached  vehicles  or  other  obstruc- 
tions to  be  and  remain  constantly 
in  a  street  at  a  point  which  will 
render  the  street  not  reasonably 
safe  for  travel  by  the  public.  To 
pefmit  this  will  ordinarily  be  re- 
garded as  negligence  on  the  part 
of  the  city. ' '  Louisville  v.  Vaughn, 
180  Ky.  681,  203  S.  W.  546. 

The  street  was  undergoing  im- 
provement and  a  pedestrian  was 
injured  when  he  undertook  to  step 
over  a  cable  in  the  street  which 
was  in  use  in  the  improvement, 
and  as  he  was  doing  so  the  cable 
tightened  suddenly  whereby  he  was 
injured.  Negligence  of  city  and 
of  the  pedestrian  held  to  be  ques- 
tion for  the  jury.  Zellers  v.  Bell- 
ingham,  83  Wash.  601,  145  Pae. 
613. 

68  The  liability  of  the  city  due 
to  obstructions  is  often  a  question 
of  fact  for  the  jury.  Superior  v. 
Olt,  239  Fed.  100,  152  C.  G.  A. 
150;  Wolford  v.  Grinnell,  179  Iowa 
689,  161  N.  W.  686;  Caston  v.  Eoek 
Hill,  107  S.  C.  124,  92  S.  E.  191. 

Steam  pipes  in  public  alley  as 
obstruction  to  team.  Fanning  v. 
Chicago,   194  111.   App.   574. 

Guy  wire.  Erickson  v.  Manaon, 
180  Iowa  378,  160  N.  W.  276. 

Lumber  pile  in  street  contrary 
to,  ordinance.  Eidge  v.  High  Point, 
176  N.  C.  421,  97  S.  E.  369. 
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travel  are  legitimate  street  uses.*^  The  carriage  and 
delivery  of  fuel,  merchandise,  household  gqods,  etc.,'"  the 
deposit  of  building  material,'^  necessary  or  desirable  im- 
provements or  repairs  in  public  ways,  by  the  municipal- 
ity, its  contractor,  or  in  sidewalks  by  property  owners,'^ 
excavations  and  consequent  obstructions,  due  to  improve- 
ments of  the  several  kinds  by  adjacent  landowners,'*  are 
familiar  instances.'* 
The  duty  of  the  municipality  to  take  proper  precau- 


69  Section  1337,  ante. 

70  Section  1339,  ante, 
bisection  1340,  ante. 
Hutchinson  v.  MuUins,  189   Mo. 

App.  438,  176  S.  W.  1083. 

Obstructed  by  building  material 
allowed  by  city.  In  such  case  the 
city  is  required  to  take  notice  of 
the  nature  and  character  of  the 
obstrutions.  Gnau  v.  Ackerman, 
166  Ky.  258,  179  S.  W.  217. 

72  Due  to  repairs,  no  liability  if 
signals,  etc.  Tegtmier  v.  Coving- 
ton (Ky.  1919),  209  S.  W.  382. 

73  Section  1348,  ante. 

74  The  public  right  to  the  use 
of  the  street  is  subject  to  necessary 
restrictions  which  are  reasonable. 
"While  the  carriage  and  delivery 
of  fuel,  grain  and  goods,  or  the 
deposit  of  building  material  in  a 
street,  may  effect  a  temporary  im- 
pediment to  the  right  of  public 
transit  or  travel,  they  are  legiti- 
mate uses  of  the  highway,  not- 
withstanding its  primary  purpose 
is  for  public  use.  The  same  result 
may  arise  from  necessary  improve- 
ments in  the  street  itself,  or  the 
improvement  of  abutting  lots  by 
excavations  for  cellars  and  for  the 
foundations  of  buildings,  the  erec- 
tion of  buildings  and  similar  pri- 
vate uses.  These  render  necessary 
or   unavoidable   the   occupation   of 


parts  of  the  streets  and  sidewalks; 
and  such  impediments  do  not  neces- 
sarily constitute  encroachments 
upon  the  public  easement.  They 
are  merely  incidents  or  limitations 
upon  its  use.  Because  such  im- 
provements are  necessary,  the  ma- 
terial required  therefor,  and  the 
scaffolds  and  other  convenient  in- 
strumentalities, rightly  may  be 
placed  in  the  street,  if  properly 
done  and  not  unreasonably  con- 
tinued. But  when  occupied  for 
these  purposes,  whether  with  or 
without  permission  of  the  munic- 
ipality, the  duty  devolves  upon  it 
to  see  that  the  licensee  or  owner 
exercises  due  care  in  the  erection 
or  maintenailce  of  such  structures 
or  obstructions  to  prevent  injury 
to  persons  using  the  street  in  a 
lawful  and  proper  manner,  either 
by  enclosing  the  street  or  that  part 
of  it  so  occupied  by  barriers,  or 
giving  warning  by  lights,  or  in 
some  other  reasonable  manner  call- 
ing attention  to  the  existing 
danger."  Johnson  v.  Huntington, 
80  W.  Va.  178,  92  S.  E.  344,  346. 

That  is  to  say,  in  case  of  neces- 
sity such  city  or  town  may  permit 
a  temporary  obstruction  of  any 
one  of  its  public  streets  or  side- 
walks, but  it  is  bound  to  take 
proper  precaution  to  warn  the  pub- 
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tions  to  warn  the  public  by  guards  or  barriers,  and  lights 
at  night,  or  in  some  other  reasonable  manner  of  the  dan- 
ger occasioned  by  the  obstructions  is  uniformly  enforced, 
and  failure  in  this  respect  is  negligence.''^  The  condi- 
tions may  require  the  municipality  to  close  the  street  or 
to  forbid  public  travel  thereon  at  the  point  of  obstruction 
and  danger,  or  to  divert  travel  therefrom,  or  to  place  the 
street  in  a  reasonably  safe  condition  for  proper  use.'® 


lie  of  the  danger  occasioned  by  the 
obstruction.  Stanton  v.  Parkers- 
burg,  66  W.  Va.  393,  66  S.  E.  514. 

7B  Building  material  unguarded 
at  night.  Killeen  v.  St.  Cloud, 
136  Minn.  66,  161  N.  W.  260. 

Obstruction  due  to  repairing  the 
street.  Proper  precautions  were 
taken  by  the  city  to  prevent  ac- 
cident; no  liability.  Heaphy  v. 
United  States  Wood  Preserving 
Co.,  146  N.  Y.  S.  377,  161  App. 
Div.  161. 

Temporary  obstruction  of  street 
properly  guarded  by  city  will  not 
create  liability.  Lawrenceburg  v. 
Lay,  149  Ky.  490,  149  S.  W.  862. 

At  the  time  of  the  accident  the 
city  was  engaged  in  making  re- 
pairs upon  the  street,  and  in  the 
course  of  its  operations  stretched 
a  rope  across  the  street  and  the 
deceased,  while  riding  upon  a  mo- 
torcycle, came  in  contact  with  the 
rope  was  thrown  from  the  motor- 
cyclCj  and  sustained  the  injuries 
from  which  he  died.  The  course 
pursued  by  the  city  was  in  con- 
formity with  the  customary  prac- 
tice of  cities  in  such  cases.  It  is 
a  matter  of  common  knowledge 
that  where  the  use  of  a  street  is 
being  temporarily  obstructed, 
ropes  are  stretched  across  to  give 
warning  to  the  public.  "Travelers 
upon  a  highway  are  expected  to 
8  McQ.— 54 


use  their  senses  and  to  take  rea- 
sonable precautions  for  their  own 
safety;  and  to  a  person  in  the  pos- 
session of  his  senses  and  in  the 
exercise  of  reasonable  care  a  rope 
three-fourths  of  an  inch  in  diam- 
eter stretched  across  a  street  is 
reasonably  suf5eient  to  guard 
against  accident."  Court  held 
there  was  no  actionable  negligence 
upon  the  part  of  the  city.  Cook's 
Adm'x  V.  Danville,  116  Va.  383, 
82  S.  E.  90. 

76  If  a  street  is  temporarily  ob- 
structed on  account  of  public  im- 
provements it  is  incumbent  on  the 
city  under  its  general  duty  to 
keep  the  surface  of  the  streets  in 
a  reasonably  safe  condition  for 
public  travel,  if  necessary,  to  shut 
off  or  divert  public  travel  at  the 
point  obstructed,  or  to  place  the 
street  in  a  reasonably  safe  cojidi- 
tion.  O'Brien  v.  New  York,  170 
ISr.  Y.  S.  592,  594. 

Street  closed  for  repadrs.  "It~i3 
a  well  established  rule  that  a  mu- 
nicipality may  entirely  close  a 
street  while  repairs  are  going  on, 
and  if  a  street  is  so  closed  there 
is  no  liability  for  injuries,  pro- 
vided the  closed  condition  of  the 
street  is  properly  indicated  by  bar- 
riers reasonably  sufloient  in  size 
and  character  to  warn  travelers, 
and    to    impart    notice    that    the 
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To  be  actionable  tbe  obstruction  must  be  dangerous, 
and  the  danger  must  be  such  as  a  reasonably  prudent 
person  would  have  anticipated  as  a  natural  and  probable 
result.'"  Expressed  otherwise,  the  well  settled  rule  ap- 
plicable to  cases  of  this  character  is  that  to  establish 
negligence  it  must  be  shown  that  the  injury  sustained  is 
one  that  would  probably  flow  from  allowing  the  obstruc- 
tion as  it  existed.'* 


street  is  closed."    Knepfle  v.  Lauf- 
fer,  182  Ky.  514,  206  S.  W.  788. 

77  It  is  not  enough  to  show  that 
an  accident  did  happen  and  such 
an  accident  was  in  the  realm  of 
possibility,  but  that  a  danger  ex- 
isted within  the  realm  of  proba- 
bility. Starkey  v.  Greenville,  189 
Mo.  App.  352,  175  S.  W.  314,  316, 
citing  §  2767,  p.  5656,  vol.  6,  ante. 

Municipality  permitted  wire  to 
be  stretched  between  light  poles 
for  a  banner,  which  by  the  effect 
of  the  wind  slipped  down  the  poles 
and  injured  one  riding  in  the 
street.  Whether  city  was  negligent 
in  not  anticipating  such  result, 
held  a  jury  question.  Kiple  v. 
Clermont  (la.  1919),  174  N.  W. 
251. 

78  Wilt  V.  Coughlin,  176  Mo.  App. 
275,  161  S.  W.  888. 

Thus  where  a  horse  stepped  on 
one  end  of  an  oak  stick  in  a  street 
thereby  causing  the  other  end  to 
fly  up  and  strike  and  penetrate 
the  body  resulting  in  death,  there 
is  no  municipal  liability.  Starkey 
V.  Greenville,  189  Mo.  App.  352, 
355,  et  seq.,  175  S.  W.  314,  citing 
§  2726,  vol.  6,  ante. 

Building  operations — duty  of 
city.  If  the  city  "omitted  to 
provide  safeguards  which  were 
reasonably  necessary  to  protect  the 
public  from  dangers  occasioned  by 


building  operations  in  immediate 
proximity  to  the  streets,  it  could 
not  be  exempted  from  liability  for 
the  consequences  of  such  omission 
merely  because  a  particular  acci- 
dent resulting  therefrom  may  have 
been  different  in  nature  or  degree 
from  those  which  might  ordinarily 
result  from  such  conditions.  If 
it  is  the  duty  of  the  defendant 
to  require  the  sidewalk  in  front 
of  a  building  in  process  of  erec- 
tion to  be  guarded  by  barricades 
or  otherwise,  it  is  because  of  the 
general  danger  to  pedestrians  due 
to  the  probability  that  materials 
may  fall  into  the  street  during  the 
progress  of  the  work,  and  not  be- 
cause of  an  apprehension  as  to 
some  specific  form  or  kind  of  in- 
jury which  may  be  thus  inflicted. 
The  erection  of  an  elevated  wall 
immediately  adjacent  to  a  public 
street  involves  an  element  of  haz- 
ard to  persons  using  the  sidewalk 
which  may  be  readily  anticipated 
and  against  which  it  seems  rea- 
sonable that  some  protection  should 
be  afforded.  Although  ordinary 
care  may  be  exercised  in  the  per- 
formance of  the  work,  allowance 
must  be  made  for  the  occasional 
fall  of  fragments  of  the  materials 
used  in  the  construction.  There 
is  no  certainty  that  such  objects 
will    be    so    limited    in    size    and 
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§  2768.    Same — obstructions  between  driveway  and  side- 
walk.™ 

§  2769.    Openings,  excavations,  holes  and  the  like.*" 


weight  as  to  be  incapable  of  caus- 
ing injury,  and  they  could  not  be 
prudently  disregarded  as  a  pos- 
sible source  of  danger.  The  mu- 
nicipal duty  of  keeping  the  streets 
reasonably  safe  for  public  use 
could  hardly  be  said  to  be  prop- 
erly fulfilled  if  elevated  structures 
are  permitted  to  be  built  along 
the  thoroughfares  without  any 
provision  being  made  for  protect- 
ing persons  on  the  street  from  the 
risk  of  harm  to  which  they  may 
be  exposed  by  the  building  opera- 
tions. The  possibilities  of  injury 
from  such  a  source  are  suflBciently 
apparent  to  call  for  some  regula- 
tive action  on  the  part  of  the  mu- 
nicipality in  regard  to  such  condi- 
tions in  order  that  it  may  be  in 
a  position  to  plead  the  full  per- 
formance of  its  duty  as  against 
such  a  claim  as  the  present.  In 
Eowe  V.  Richards,  32  S.  D.  66, 
142  N.  W.  664,  L.  R.  A.  1915E, 
1069,  it  was  said  to  be  incum- 
bent upon  a  city,  which  grants  a 
permit  for  the  erection  of  a  build- 
ing adjacent  to  a  street,  to  place 
barriers  in  order  that  the  passage 
of  persons  on  the  sidewalks  in 
front  of  the  structure,  might  be 
prevented  while  the  work  was  go- 
ing on  because  of  the  danger  from 
the  falling  of  tools,  materials  or 
other  obstructions.  The  principle 
that  a  municipal  corporation  which 
is  invested  with  the  power  is  con- 
sequently charged  with  the  duty 
to  make  reasonable  provisions  for 
the  safety  of  the  public  in  the 
use   of  its   streets  has   been  fully 


and  frequently  recognized  by  this 
court."  Hagerstown  v.  Crowl,  128 
Md.  556,  97  Atl.  544,  546. 

79  Curb  boxes  when  in  proper  re- 
pair and  when  located  in  the  out- 
side line  or  that  part  of  the  side- 
walk usually  devoted  to  objects 
of  like  character,  such  as  shade 
trees,  hitching  posts,  stepping 
stones,  telegraph  poles  and  the 
like,  do  not  constitute  nuisances, 
or  improper  uses  of  the  streets  or 
walks  and  are  not  per  se  action- 
able obstructions,  but  they  may  be- 
come so  by  reason  of  their  defec- 
tive condition  or  situation  therein. 
The  general  rule  in  such  case  is 
that  the  question  presented  is  one 
of  fact  for  the  jury.  Corbin  v. 
Huntington,  81  W.  Va.  154,  94  S. 
B.  38. 

The  obstruction  was  a  wire  net- 
ting placed  on  the  side  of  the 
street.  The  netting  was  to  pro- 
tect a  parking  place  and  was  next 
to  the  cement  sidewalk.  The  in- 
jury occurred  on  a  dark  night  dur- 
ing a  storm.  "The  existence  of 
the  wire  netting  so  close  to  the 
pathway  was  a  menacing  danger 
to  traveling  pedestrians — particu- 
larly so  on  dark  and  stormy 
nights.  Moreover  it  had  remained 
in  this  position  for  a,  period  of 
.  time  that  rendered  its  presence 
a  nuisance.  *  *  *  Under  such 
circumstances,  the  cause  vwas  one 
for  the  jury  and  the  evidence  sus- 
tained the  verdict."  '  Lund  v. 
Seattle,  99  Wash.  300,  169  Pae. 
820. 

80  Wagon  dropped  into  a  depres- 
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§  2770.    Snow  and  ice. 

Apart  from  statute,  a  mucli  less  stringent  liability  ex- 


sion  in  the  street,  due  to  repair- 
ing. Burton  v.  Kansas  City,  181 
Mo.  App.  427,  168  S.  W.  889. 

Plaintiff  fell  into  sewer  inlet  in 
public  street.  Trippensee  v.  Jef- 
fe^so^  City,  174  Mo.  App.  727, 
161  S.  W.  303. 

Plaintiff  stepped  on  a  catch  ba- 
sin which  was  defective  and  fell 
into  the  hole;  held  city  liable. 
Colton  V.  Kansas  City,  162  Mo. 
App.  429,  433,  145  S.  W.  494; 
Eickards  v.  Kansas  City,  181  Mo. 
App.  336,  168  S.  W.  845. 

Defective  catch  basin  in  public 
street.  Osborn  v.  Mt.  Vernon,  197 
111.  App.  267. 

Defect  in  lid  of  coal  vault  ex- 
tending into  an  alley.  Seheueh  v. 
District  of  Columbia,  44  App.  D.  C. 
118. 

A  ditch  in  a  street  is  a  defect 
which  may  create  municipal  liabil- 
ity. Ivey  V.  Birmingham,  190  Ala. 
196,  67  So.  506. 

Pedestrian  fell  into  ditch  in  a 
street.  Smith  v.  Marceline  (Mo. 
App.),  198  S.  W.  1116. 

Unguarded  excavation  in  middle 
of  street  may  create  liability. 
Miller  v.  Duluth,  134  Minn.  418, 
159  N.  W.  960. 

Pedestrian  fell  on  board  cover- 
ing over  a  street  excavation.  Lia- 
bility, held  a  jury  question.  Quirk 
V.  Bradley  Contracting  Co.,  161 
N.  Y.  S.  296,  97  Miac.  Eep.  368. 

Uncovered  ditch  in  street  into 
which  was  emptied  scalding  wa- 
ter into  which  a  child  fell  may 
create  municipal  liability.  Con- 
way V.  Kingston,  169  N.  C.  577, 
86  S.  E.  524. 


Sewer  trench  caved  in  and  in- 
jured boys  at  play  in  the  street. 
Barrett  v.  Princeton,  135  Minn.  56, 
160  N.  W.  190. 

Trench  along  the  curb  of  a  street 
in  the  springtime  at  breaking  up 
season  in  northern  climate,  al- 
though ungarded,  held  not  action- 
able negligence.  Dorgan  v.  St. 
Paul,  138  Minn.  347,  165  N.  W. 
131. 

Hole.  Pickens  v.  Kankakee,  200 
m.  App.  547. 

The  mere  existence  of  a  hole  in 
a  street  is  not  evidence  of  negli- 
gence, as  one  near  the  size  of  a 
barrel  head  and  four  inches  deep 
in  the  deepest  part.  Lalor  v.  New 
York,  208  N.  Y.  431,  102  N.  B. 
558,  Ann.  Cas.  1916E,  572,  revers- 
ing 132  N.  Y.  S.  539,'  147  App. 
Div.  649. 

Passenger  alighting  from  street 
car  and  stepping  into  a  hole  in 
the  street,  may  create  liability. 
Covington  v.  Westbay,  156  Ky.  839, 
162  S.  W.  91. 

Plaintiff  fell  into  a  hole  which 
was  in  the  roadway  of  the  street 
and  was  caused  by  an  inadequate 
water  intake  the  city  had  installed 
and  had  undertaken  to  maintain. 
Pedestrians,  as  stated  by  the 
court,  had  a  right  to  cross  the 
street  at  that  crossing,  or  at  any 
other  place,  and  the  presence  of 
the  pathway  certainly  proclaimed 
the  fact  that  people  were  using 
the  crossing.  "The  hole,  concealed 
as  it  was  by  surrounding  weeds, 
was  a  trap,  a  snare  to  the  feet 
of  the  luckless  traveler  that  hap- 
pened   to   pass   that   way   in   the 
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ists  with  reference  to  snow  on  cross-walks,*'  and  road- 
ways than  upon  a  sidewalk,'*  The  duty  of  a  municipality 
to  keep  its  sidewalks  free  from  snow  and  ice  does  not, 
in  the  absence  of  some  express  provision  of  statute,  ap- 
ply to  the  same  extent  to  a  cross-walk  or  crossing  on  a 
pubho  street.*' 

§  2771.    Moving  objects.'* 

§  2772.    Defects  outside  limits  of  street. 

A  pedestrian  wandered  from  the  walk  and  fell  over  a 
wall  in  the  night  time.  It  appeared  the  place  was  suffi- 
ciently lighted,  and  hence,  he  was  denied  recovery.'^ 

§  2774.    Openings  or  obstructions  close  to  street." 

The  obligation  to  keep  streets  and  sidewalks  in  proper 
repair  is  not  confined  to  defects  existing  within  the  limits 
of  the  public  way.    Dangerous  or  unsafe  ditches,  excava- 


night.  '  •  *  •  We  may  elimi- 
nate all  idea  of  sidewalk  space  and 
of  a  pathway  in  a  sidewalk  space, 
for  the  safety  of  which  it  is  con- 
tended the  city  would  not  be  liable, 
and  stand  npon  the  fault  of  the 
city  in  constructing  and  maintain- 
ing an  inadequate  inlet  in  the 
street,  and  in  suffering  it  to  be- 
come a  menace  to  the  safety  of 
people  using  a  pathway  over  an 
improved  part  of  the  street." 
Twedell  v.  St.  Joseph,  167  Mo. 
App.  547,  152  S.  W.  432. 

81  Egan  v.  New  York,  161  N.  T. 
S.  849,  175  App.  Div.  358. 

82  Williams  v.  New  York,  214 
N.  Y.  259,  108  N.  E.  448,  450. 

83Dupont  V.  Port  Chester,  204 
N.  Y.  351,  97  N.  E.  735,  39  L.  R. 
A.  (N.  S.)  1167,  Ann.  Cas.  1913C, 
1066,  quoting  with  approval  from 
Brennan  v.  New  York,  114  N.  Y. 
S.    578,    580,    130    App.    Div.    267, 


to  the  effect  that  the  mere  pres- 
ence of  snow  and  ice  on  a  side- 
walk is  not  enough  to  show  that  a 
city  is  negligent. 

84  See  Everley  v.  Adams,  96  Kan. 
305,  147  Pac.  1134,  L.  R.  A.  1915E, 
448,  approving  Rivers  v.  Augusta, 
65  Ga.  376,  38  Am.  Rep.  787. 

86  ' '  Under  the  conditions  shown 
to  exist  by  the  evidence  we  do 
not  think  that  the  municipal  au- 
thorities could  forsee  that  such  an 
injury  was  likely  to  anyone  rea- 
sonably attentive  to  his  movements 
or  that  there  was  any  departure 
from  that  standard  of  duty  im- 
posed by  our  decisions  on  our  cities 
in  the  care  and  supervision  of  the 
streets."  Myers  v.  Ajahville,  16^ 
N.  C.  703,  81  8.  E.  1060. 

See  §  2774,  post. 

86  0'Keefe  v.  Dietz,  142  Minn. 
445,  172  N.  W.  696,  citing  §  2774, 
vol.  6,  ante. 
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tions,  walls  or  obstnictions  by  the  side  thereof  are  in- 
cluded within  the  rule  fixing  municipal  liability.'''  A  city 
"must  not  create  or  suffer  any  pitfall  within  the  trav- 
eled portion,  or  so  near  to  it  that  a  'traveler  upon  the 
portion  customarily  used  for  travel  may,  although  in  the 
exercise  of  due  care,  fall  therein. ' '  *'  Numerous  deci- 
sions have  held  that  unguarded  excavations  entirely  out- 
side the  limits  of  the  streef,  but  so  near  thereto  as  to 
make  travel  thereon  dangerous,  may  constitute  munic- 
ipal negligence.**  So  it  has  often  been  held  that,  injuries 
occurring  an  appreciable  distance  from  the  street,  in  the 
absence  of  visible  boundary  to  the  street  line,  and  the 
traveler  is  thus  deceived  into  the  belief  that  he  is  within 
the  street  when  in  fact  he  is  not,  and  is  in  this  manner 
led  into  an  unguarded  trap,  may  create  municipal  lia- 
bility.'* Thus  where  a  horse  was  being  driven  along  a 
public  street  and  became  frightened  at  the  sight  of  a 
locomotive  within  the  limits  of  the  highway  and  before 
the  driver  could  gain  control  the  horse  plunged  into  an 
open,  unguarded  quarry  near  the  highway  causing  in- 
jury of  which  complaint  was  made,  it  was  held  that  there 
was  municipal  liability  irrespective  of  the  fact  whether 
the  quarry  was  an  actionable  defect  in  the  highway.'^ 
"Municipalities  are  not  only  held  responsible  for  dan- 

ST  Gate  to  yard  obstructing  side-  619;  Briglia  v.  St.  Paul,  134  Minn, 

walk'.    Campbell  v.  Chillicothe,  239  97,  158  N.  W.  794. 

Mo.  455,  461,  144  S.  W.  408.  Unguarded  ditch  along  the  side 

Defective    catch    basin    at    side  of  a  street  maintained  by  the  city 

of  street,  liable.    Rickards  v.  Kan-  will  create  liability  if  a  child  falls 

sas    City,    181    Mo.   App.    336,    168  therein.     Stone  v.  Florence,  94  S. 

S.  W.  845;  Colton  v.  Kansas  City,  C.  375,  78  S.  B.  23. 

162  Mo.  App.  429,  433,  145  S.  W.  90  Jewhurst  v.  Syracuse,  108  N. 

494.  Y.  303,  15  N.  E.  409;   Ray  v.  St. 

88  Miller  v.  Duluth,  134  Minn.  Paul,  40  Minn.  458,  42  N.  W.  297; 
418,  159  N.  W.  960;  Neidhardt  v.  Coggswell  v.  Lexington,  4  Gush. 
Minneapolis,    112    Minn.    149,    127  (Mass.)  307. 

N.   W.   484,    29   L.   R.    A.    (N.   S.)  91  "While   no    serious   complaint 

822.                                 '  seems  to  be  made  because  the  jury 

89  Watson  V.  Duluth,  128  Minn.  found  that  the  unguarded  quarry 
446,  151  N.  W.  143;  Murphy  v.  hole  was  the  proximate  cause  of 
St.  Paul,  130  Minn.  410,  153  N.  W.  the    accid&nt,    it    is    evident    that, 
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gerous  conditions  known  to  them,  which  are  permitted  to 
exist  in  portions  of  highways  traveled  by  wayfarers,  but 
they  are  also  undoubtedly  responsible  for  unsafe  condi- 
tions known  to  them  to  exist  in  places  where  travelers 
passing  along  the  highways  would  be  apt  to  go,  even 
though  not  within  the  traveled  pathways,"  e.  g.,  where 
a  private  walk  joined  a  public  sidewalk  which  was  higher 
by  between  five  and  a  half  and  six  inches.  In  such  case 
the  municipality  should  reasonably  anticipate  that  some 
person  would  likely  be  injured  by  such,  condition,  and 
hence,  negligence  may  be  predicated  upon  allowing  such 
condition  to  continue,  after  notice,  even  though  not  with- 
in the  traveled  spaces'^ 

§  2775.    Overhangini^  a,nd  falling  objects. 

' '  The  public  right  to  the  use  of  streets  goes  to  the  full 
width  of  the  street  and  extends  indefinitely  upward  and 
downward.'"'  On  the  ground,  therefore,  of  failure  to 
exercise  ordinary  care  to  keep  public  ways  in  a  reason- 

if  it  were  notj  then  the  condition  case    for    respondent    under    that 

which  caused  the  horse  to  shy  was  rule,    in    connection    with    the    de- 

sueh   cause,   and  for   that,   accord-  cision  of  the  court  that  the  engine, 

ing    to    the    verdict    the    appellant  conditioned  as  the  evidence  pretty 

(city)    was    responsible.      In    that  clearly   shows  was   an'  object   nat- 

view,    whether    the    horse    reached  urally  calculated  to  frighten  horses 

the   excavation  while   momentarily  of    ordinary   gentleness,   which,   as 

shying  is   immaterial.     It   is   well  a    matter    of   fact,    it    seems    was 

settled  that,  if  an  ordinary  gentle  so   clear  that  there  was  no  preju- 

horse    is    startled    by    an    action-  dicial  error  in  not  submitting  the 

able    defect    in    a    highway,    and  matter  to  the  jury."    Meidenbauer 

before     its     driver     can     by    'the  v.  Pewaukee,  162  Wis.  326,  156  N. 

exercise  of  ordinary  care,  restrain  W.  144,  148,  per  Marshall,  J. 

it,  it  dashes  against  some  obstruc-  92Egan  v.  Buffalo,  173  N.  Y.  S. 

tion  or  into  a  hole  or  ditch,  there-  474,     476,     distinguishing     certain 

by  causing  injury  to  the  driver  or  New  York  cases,  and  declining  to 

his   property,   the   municipality   in  follow   certain   Maine   and   Massa- 

which    such    highway    is    situated  chusetts  cases, 

is    liable    therefor,    whether    such  93  New  Orleans  v.  Kaufman,  138 

obstruction,   hole   or   ditch,   consti-  La.  897,  70  So.  874  (citing  §  2775, 

tutes  an   actionable  defect   in  the  vol.  6,  ante);   Nessen  v.  New  Or- 

highway      or      not.     *     *     »     The  leans,  134  La.  462,  64  So.  286,  51 

verdict  of  the  jury  made   a  clear  L.  E.  A.  (N.  S.)   324. 
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ably  safe  condition  for  travel,  municipal  negligence  may 
be  established,  on  the  theory  of  a  defect  in  the  street,  in 
action  for  damages  due  to  injuries  to  travelers  from  awn- 
ings,^* signs,®*  billboards,®®  poles,"  electric  wires,"  or 


94  An  awning  fell  on  pedestrian 
who  was  waiting  for  a  street  car. 
Leighton  v.  Dean,  117  Me.  40,  102 
Atl.  565. 

Dangerous  awning  attached  to 
private  property  extending  over  a 
public  way  may  create  municipal 
liability.  Fell  on  pedestrian.  Han- 
rahan  v.  Chicago,  289  HI.  400,  124 
N.  E.  547,  aflarming  209  111.  App. 
630. 

"The  doctrine  is  well  settled 
that  the  duty  of  a  municipal  cor- 
poration to  nse  ordinary  care  to 
keep  its  streets  in  a  reasonably 
safe  condition  requires  it  to  take 
reasonable  precautions  against 
overhead  structure,  as  well  as 
those  under  foot.  Hence,  it  is 
generally  held  that  for  an  injury 
to  a  pedestrian  received  by  reason 
of  a  defective  awning  or  shed 
projecting  over  and  across  a  side- 
walk and  supported  on  posts  at 
the  curbstone  the  city  is  liable, 
if  it  knew,  or  by  the  exercise  of 
oi"dinary  care  could  have  known, 
of  the  defective  condition  in  time 
to  take  reasonable  precautions  to 
avoid  the  injury,  and  failed  to  do 
so."  Oatewood  v.  Frankfort,  170 
Ky.  292,  185  S.  W.  847. 

95  Sign  suspended  over  sidewalk 
fell  and  injured  pedestrian;  and 
the  one  who  erected  and  main- 
tained it  was  held  liable.  Eass 
V.  Booth,  182  Mich.  173,  148  N. 
W.  337. 

Sign  suspended  over  a  street 
falling  and  striking  pedestrian, 
etc.,  due  to  severe  wind,  city  liable 


unless  vnnd  unprecedented.  Pur- 
cell  V.  Stubblefield,  41  Okl.  562, 
139  Pae.  290. 

Permitting  a  metalUe  sign  at- 
tached to  a  building  to  be  sus- 
pended over  a  sidewalk  so  low  that 
a  pedestrian  struck  his  head 
against  it  and  was  injured.  City's 
negligence,  held  a  jury  question. 
Baillie  v.  Wallace,  24  Idaho  706, 
135  Pac.  850. 

96  Billboard  erected  on  lot  near 
sidewalk  fell  on  pedestrian.  City 
is  required  to  exercise  ordinary 
care  as  to  security,  etc.,  so  pedes- 
trians would  not  be  injured.  Ship- 
py  v.  Kansas  City,  254  Mo.  1,  162 
S.  W.  137. 

Billboard  insecurely  attached  to 
a  fence  or  building  by  the  side 
of  the  street  by  ordinary  gust 
of  wind  was  blovim  dovra  and 
struck  pedestrian.  Vandervere  v. 
Kansas  City,  187  Mo.  App.  297, 
173  S.  W.  €96,  196  S.  W.  785. 

97  Pole  erected  by  a  light  com- 
pany in  a  public  street  fell  and 
killed  a  child.  The  pole  was 
erected  some  fifteen  or  twenty 
years  prior  to  the  accident.  It 
broke  at  or  neai;  the  surface  of 
the  ground  where  it  was  much 
decayed,  but  the  decay  was  from 
the  inside,  and  there  was  little,  if 
any,  indication  of  decay  on  the 
surface  of  the  pole.  "It  was  un- 
doubtedly in  a  dangerous  condi- 
tion; there  being  only  a  mere  shell 
of  sound  wood  on  the  outside. 
The  question  of  the  exercise  of 
reasonable  care  in  the  supervision 


§  2778]       Unsafe  Streets:  Falling  Objects. 
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other  objects  suspended  over,*'  or  near  thereto,  or  falling 
into  a  street  or  sidewalk.^ 


§  2776. 
§  2778. 


Same — falling  of  tree  or  limb;* 


Same — ^falling  objects  caused  by  negligence  of 
others. 

The  falling  of  timber  from  a  building  in  course  of  con- 
struction near  a  sidewalk,  injuring  a  pedestrian  thereon, 
may  render  a  street  "out  of  repair,"  within  the  meaning 
of  a  statute.' 

In  a  case  of  the  falling  of  a  banner  stretched  across  a 
street,  secured  by  a  cable  which  gave  way  causing  a  brick 


and  inspection  by  the  borough  was, 
under  the  circumstances,  for  the 
jury."  Kost  v.  Ashland  Borough, 
236  Pa.  164,  84  Atl.  691. 

Flag  pole  on  vacant  lot  fell  on 
automobile  passing,  held  city  not 
liable.  Vossler  v.  De  Smet,  204 
m.  App.  292. 

98  Wire  of  city  lighting  system 
falling  on  a  pedestrian  and  in- 
juring him,  creates  municipal  lia- 
bility although  the  lighting  sys- 
tem was  maintained  in.  a  public 
capacty,  on  theory  of  failure  to 
keep  streets  in  condition,  etc. 
Goetzke  v.  Chicago,  174  111.  App. 
446,  449,  following  Palestine  v. 
Siler,  225  111.  630,  80  N.  E.  345 
(set  out  in  note  to  §  2775,  vol.  6, 
ante). 

Pedestrian  came  in  contact  with 
electric  wire  which  caused  his 
death.  Monds  v.  Dunn,  163  N.  C. 
108,  79  S.  E.  303. 

Contra.  Defectively  insulated 
electric  street  light  owned  and 
managed  by  the  city  was  held  not 
to  be  a  defect  in  a  public  way 
under  the  provisions  of  the  Ala- 
bama code.  Broom  v.  CuUmann 
(Ala.),  73  So.  85. 


99  Railroad  trestle.  Municipality 
held  jointly  liable  with  a  railroad 
company  for  insufficient  clearance 
of  a  railroad  trestle  crossing  the 
highway.  Brown  v.  Southern  By. 
Co.,  110  S.  0.  243,  96  S.  E.  701. 

1  Whether  a  city  was  negligent 
(by  omission  in  permitting  a  quan- 
tity of  sheet  steel,  600  pounds  in 
weight,  30  inches  in  height  and 
so  nearly  an  upright  position  that 
the  ordinary  viae  of  the  sidewalk 
would  tip  it  over  onto  pedestrians 
is  for  jury.  Pedestrian  while  pars- 
ing the  steel  sheets  tipped  over 
against  him.  Evidence  that  tip- 
ping was  due  to  boys  chasing  a 
rat.  Held,  if  jury  should  say  that 
the  sidewalk  was  not  in  a  reason- 
ably safe  condition  for  public 
travel  by  reason  of  the  position 
of  the  steel,  the  city  would  be 
liable,  even  though  the  act-  of  the 
boys  concurred  with  that  of  the 
city  in  causing  the  injury.  Brown 
V.  St.  John,  187  Mich.  641,  154 
N.  W.  79. 

2  Indianapolis  v.   Slider,  56  Ind.  ■ 
App.  230,  105  N.  E.  56. 

8  Johnson  v.  Huntington,  82  W. 
Va,  458,  95  S.  B.  1044. 
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from  a  building  to  fall,  strike  and  injure  a  pedestrian  in 
the  street,  liability  was  denied,  it  being  held  that  the  doc- 
trine of  res  ipsa  loquitur  was  not  applicable  to  a  munic- 
ipal corporation.* 

Injury  to  a  pedestrian  due  to  a  billboard  blown  from 
private  premises  creates  no  municipal  liability  in  the 
absence  of  notice  to  the  city  that  the  board  was  danger- 
ous, etc.® 

b.'  Driveway. 

§  2779.    In  general. 

It  is  a  well  established  rule  that  usual  and  ordinary 
slight  defects  in  highways  create  no  legal  liability  for 
accidents.®  What  depressions  and  minor  defects  in  a 
street  will  be  sufficient  to  establish  municipal  negligence 
is  governed  entirely  by  the  circumstances,  the  location 
of  the  street,  the  amount  of  travel  thereon,  and  its  con- 
dition with  the  defect.'  Clearly  a  municipality  is  not  re- 
quired to  keep  its  streets  free  from  ruts,  and  the  mere 
fact  that  a  wagon  runs  into  a  rut  does  not  prove  negli- 
gence. It  must  be  shown  that  the  rut  rendered  the  street 
not  reasonably  safe  for  travelers  exercising  ordinary 
care  and  caution.'  Where  one  was  jolted  from  a  wagon 
in  a  public  street  and  received  injury  from  which  he 
died,  due  to  the  fact  that  the  front  wheel  of  the  wagon 
slid  or  dropped  into  a  rut  or  depression  in  the  pave- 

4  DuBois    Borough    y.    Paneoast,  approach  of  a  bridge.     Euppert  v. 

218  Fed.  '60,  133  C.  C.  A.  662.  New  York,   153  N.   Y.   S.   100,   90 

6  Dahmer  v.  Meridian,  111  Miss.  Misc.  Eep.  365. 
208,  71  So.  321.  Depression,  resulting  in  accident 

6  Horan  v.  Hastorf ,  223  N.  Y.  to  team  of  horses.  Keen  v. 
490,  120  N.  E.  58;  Terry  v.  Perry,  Mitchell,  37  S.  D.  247,  157  N.  W. 
199  N.  Y.  79,  82,  93  N.  E.  91,  35  1049. 

L.  E.  A.  (N.  S.)  666,  20  Ann.  Cas.  Projecting    beam    from     bridge 

796.  may     create     municipal     liability. 

7  What  depressions  in  a  street  Levine  v.  Pittsburgh,  252  Pa.  181, 
are   actionable.     Ardmore  v.   Fow-  97  Atl.  392. 

ler    (Okl.),    153    Pac.    1117,    citing  8  Morrill    v.    Kansas    City    (Mo. 

§  2779,  vol.  6,  ante.  App.),  179  S.  W.  759,  762. 

Depression    in    roadway    at    the 
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ment,  it  was  said  that:  "It  requires  something  more 
than  a  slight  depression  or  uneveimess  in  th'e  surface 
of  a  roadway  to  render  the  municipality  liable. ' ' ' 

Permitting  to  exist  a  defect  consisting  of  extraordinary 
slipperiness  on  the  surface  of  the  street  due  to  oiling 
may  create  municipal  liability,  as  where  an  automobile 
carefully  driven  skidded,  could  not  be  controlled  and 
collided  with  a  milk  wagon  and  killed  the  driver.^" 

§  2780.    Openings,  holes,  excavations,  etc. 

Under  the  late  decisions  whether  a  hole  or  rut  in  the 
driveway  of  a  street  resulting  in  injury,  will  create  mu- 
nicipal liability,  depends  upon  the  question  whether  it  is 
a  dangerous  defect  rendering  travel  on  the  way  in  the 
usual  modes,  with  ordinary  care,  hazardous  or  unsafe.^^ 


9  Backer  v.  Aspinwall  Borough, 
255  Pa.  541,  100  Atl.  479. 

"The  rule  is  now  firmly  estab- 
lished in  this  state  that  munic- 
ipalities are  not  to  be  held  liable, 
as  for  negligence,  by  reason  of 
slight  depressions  or  differences  of 
grade  in  the  highway  This  rule 
is  supported  by  a  great  number 
of  decisions,  many  of  which  are 
collated  in  Terry  v.  Perry,  199  N. 
Y.  79,  92  N.  E.  91,  35  L.  E.  A. 
(N.  S.)  666,  20  Ann.  Cas.  796. 
The  obvious  reason  for  the  rule  is 
that  to  hold  otherwise  would  sub- 
ject municipalities  to  a  burden  be- 
yond that  which  they  are  reason- 
ably required  to  bear."  Faber  v. 
New  York,  146  N.  Y.  S.  295,  161 
App.  Div.  203. 

lOKelleher  v.  Newburyport,  227 
Mass.  462,  116  N.  B.  806. 

11  A  hole  from  one  to  three  feet 
wide  and  from  six  to  ten  inches 
deep  in  the  street  near  the  side 
thereof  may  constitute  negligence. 
Faber  v.  Jfew  York,  213  N.  Y. 
411,  107  N.  E.  756. 


Wheels  of  a  wagon  fell  into  a 
hole  in  the  pavement  throwing  an 
occupant  out  and  injurying  him 
from  which  he  died.  Hartray  v. 
Chicago,  197  111.  App.  446. 

Horse  being  driven  in  a  street 
.was  frightened  by  the  blowing  of 
a  whistle  of  a  locomotive  and 
bolted  causing  the  wheel  of  the 
wagon  to  fall  into  a  large  hole 
or  rut  in  tjie  street.  Cohen  v. 
Chicago,  197  111.  App.  377. 

Horse  ridden  by  plaintiff  stepped 
into  a  hole  or  depression  near  a 
bridge,  causing  injury,  held  neg- 
ligence question  of  fact.  Higgin- 
bottom  V.  Burnsville,  113  Miss.  219, 
74  So.  133. 

Drainway  15  or  18  inches  deep 
running  across  a  street,  partly 
covered  by  a  bridge,  in  an  unfre- 
quented section  which  was  being 
developed,  held  not  negligence. 
Godfrey  v.  Elizabeth  City,  173  N. 
C.  696,  91  S.  E.  357. 

Grating  or  iron  cover  over  a 
catch  basin  in  the  center  of  a 
street   was   out   of   repair   and   by 
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§2781.    Obstructions.^* 

reason  of  which  one  of  the  four 
wheels  of  a  vehicle  fell  into  the 
opening  throwing  the  driver  out 
and  injurying  him.  Municipal  lia- 
bility may  be  established.  New- 
port V.  Zimmerman,  152  Ky.  582, 
153  S.  "W.  969. 

Injury  due  to  a  hole  in  an  as- 
phalt pavement  some  two  or  three 
feet  long  and  from  ten  to  eighteen 
inches  wide  which  an  automobile 
ran  into  which  threw  it  from  its 
course  over  the  curb  and  across 
the  sidewalk  striking  one  who  died 
from  the  injuries.  Whether  the 
pavement  was  sufSeiently  defective 
to  render  the  city  liable  was  held 
to  be  a  question  of  fact.  Cone  v. 
Detroit,  191  Mich.  198,  157  N.  W. 
-417. 

A  twelve  year  old  boy  was  rid- 
ing on  horseback  on  a  principal 
street  when  his  horse  stepped  into 
a  hole  about  six  or  eight  inches 
wide,-  ten  or  twelve  inches  long 
and  eighteen  inches  deep  and 
stumbled  and  caused  the  death  of 
the  boy  by  throwing'  him  or  fall- 
ing on  him.  i  The  hole  into  which 
the  horse  stepped  was  in  a  cul- 
vert or  wooden  box  running  across 
•  the  street  for  the  purpose  of  carry- 
ing water  from  one  side  to  the 
other,  and  which  was  a  little  under 
the  surface  of  the  street.  Negli- 
gence of  city,  held  a  fact  question. 
Poster  V.  Tyron,  169  N.  C.  182,  85 
S.  E.  211. 

Ditch  in  a  street  into  which  a 
wagon  ran  and  jolted  so  driver 
fell  out  and  was  ^  injured.  Jury 
question.  Tubbs  v.  Berwick  Bor- 
ough, 262  Pa.  203,  105  Atl.  57. 

12  Horse  through  fright  at  a  pile 
of    rubbish    within    a    street    ran 


away,  etc.,  held  no  municipal  lia- 
bility under  the  circumstances,  as 
the  rubbish  was  not  an  unlawful 
obstruction  per  se,  as  it  was  not 
permanent  as  it  was  deposited 
there  for  removal  in  an  annual 
clean-up  day.  Lyman  v.  Potsdam 
(N.  Y.  1920),  127  N.  E.  312. 

Automobile  struck  a  fallen  tree 
which  obstructed  a  roadway  in  a 
park.  Rockett  v.  Philadelphia,  256 
Pa.  347,  100  Atl.  826. 

Team  ran  into  obstructions. 
Gage  V.  Vienna,  203  111.  App.  156. 

The  injury  occurred  on  a  street 
which  sloped  towards  the  east  at 
a  considerable  grade.  The  street 
had  been  graded  and  curbed  and 
at  intervals  manholes  had  been 
placed  at  the  sides  of  the  street 
to  take  care  of  surface  water. 
These  manholes  were  covered  with 
flagstones,  some  three  feet  long 
extending  over  the  gutter  from  the 
curb  to  the  graded  surface  of  the 
street.  As  the  driver  turned  aside 
from  the  center  of  the  roadway 
in  order  to  pass  a  team  which  he 
met  his  wagon  wheels  on  the  right 
hand  side  slipped  into  the  gut- 
ter. At  the  time  his  horses  were 
trotting  and  he  continued  to  drive 
at  a  trot  with  his  wheels  in  the 
gutter  for  a  distance  of  about  75 
feet  until  the  front  right  wheel 
struck  a  flagstone  extending  across 
the  gutter  over  one  of  the  man- 
holes. The  theory  of  the  case  was 
that  the  city  was  negligent  in  per- 
mitting the  flagstones  to  project 
over  the  curb  line  into  the  street 
and  that  this  negligence  was  the 
proximate  cause  of  the  injury.  The 
court  held  that  the  city  was  not 
required   to   maintain   a   street  in 
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§  2783.    Objects  frightening  horses." 

"When  a  team  of  horses  become  frightened  by  an  ob- 
ject,— an  oil  spreader — driven  by  the  municipality  in  a 


condition  for  travel  ife  entire 
width;  that  the  gutter  eould  not  be 
considered  as  a  defect.  "The  con- 
dition, which  existed  at  the  point 
in  question,  was  one  frequently 
found  in  the  streets  of  all  munic- 
ipalities, at  ordinary  crossings,  or 
where  it  is  necessary  to  make  pro- 
visions by  which  vehicles  may  cress 
the  gutter  and  sidewalk  to  enter 
a  driveway  or  stable,  or  ware- 
house. It  is  a  usual  thing  to 
cover  the  gutter  with  a  wooden, 
or  iron  or  stone  covering.  Hardly 
a  municipality  in  the  state  is 
without  such  arrangements.  In 
the  present  case  the  purpose  in 
covering  the  gutter  was  not  to 
provide  means  of  access  for  vehi- 
cles to  the  sidewalk,  but  it  was 
intended  to  prevent  passers-by  from 
falling  into  the  manhole.  The  re- 
sult", however,  in  so  far  as  the 
method  of  construction  was  con- 
cerned, was  the  same.  It  is  also 
a  common  thing  to  place  flagstones, 
or  an  iron  or  a  wooden  covering 
over  gutters  at  street  crossings. 
In  either  case,  if  a  wagon,  whose 
wheels  are  running  in  the  gutter, 
drawn  by  horses  at  a  trot,  should 
come  in  contact  with  such  an  ob- 
struction, the  natural  result  will 
be  to  produce  just  such  a  jolt  as 
occurred  in  the  ease  now  under 
consideration.  Tet  we  do  not 
think  it  can  fairly  be  held  that  a 
municipality  is  guilty  of  negligence 
in  maintaining  a  covering  over  a 
gutter  for  the  purpose  of  provid- 
ing means  of  access  to  a  stable 
or  driveway,  or  to  afford  conven- 


ience for  pedestrians."  Short  v. 
Carbondale,  249  Pa.  564,  95  Atl. 
254. 

13  See  Hurley  v.  Boston  &  M.  E. 
E.,  228  Mass.  365,  117  N.  E.  591. 

No  recovery  for  injury  can  be 
had  where  the  object  is  one  neces- 
sarily used  by  the  municipality,  or 
some  one  acting  under  its  author- 
ity, in  improving  the  street,  and 
is  placed  on  the  side  of  the  street 
while  improving  it,  unless  allowed 
to  remain  there  an  unreasonable 
time.  "Steam  rollers  are  neces- 
sary and  in  common  use  in  ma- 
cadamizing streets  and  roads,  and 
a  city  or  town  may  lawfully  use 
them  in  constructing  or  repairing 
its  streets,  and  in  the  absence  of 
negligence  in  their  management,  it 
is  not  liable  in  damages  for  in- 
juries resulting  from  horses  becom- 
ing, frightened  at  them,  when  in 
use,  or  when  temporarily  left  in 
appropriate  places  on  the  street 
when  not  in  actual  use  while  the 
work  of  construction  or  improving 
is  in  progress. ' '  TJanner  v.  Cul- 
peper  Construction  Co.,  177  Va.  154, 
83  S.  E.  1052,  1054,  citing  and 
setting  out  the  substance,  with 
approval,  of  §  2783,  vol.  6,  ante. 

Gasoline  engine  was  being  *used 
close  to  an  alley  by  a  contractor 
engaged  in  the  construction  of  a 
building,  when  a  farmer  drove  his 
team  in  the  alley  and  the  team 
became  frightened,  got  away,  hence 
injury.  City,  held  not  liable.  See- 
wald  V.  Schmidt,  127  Minn.  375, 
149  N.  W.  655. 

Negligence'  charged:   Permitting 
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street,  negligence  may  be  predicated  upon  the  failure 
of  the  driver  thereof  to  stop,  when  requested,  and  after 
he  saw  and  knew,  or  by  the  exercise  of  ordinary  care 
could  have  seen  and  known,  that  the  horses  were  fright- 
ened in  time  to  have  stopped  and  thereby  avoided  the 
runaway  and  injury." 

c.  Sidewalks. 

§2785.    Particular   defects   in   general — ^holes,   depres- 
sions, irregularities. 

To  recover  on  account  of  a  defective  sidewalk  these 
elemental  facts  must  be  established:  First,  that  while 
using  the  sidewalk  properly  the  injury  was  suffered  by 
reason  of  the  defect,  e.  g.,  plaintiff  fell  into  an  excava- 
tion, depression  or  hole,  or  stumbled  and  fell  because  of 
the  defect,  that  is,  uneven  surface  or  obstruction ;  second, 
that  the  sidewalk  was  not  reasonably  safe  on  account  of 
the  defect,  .with  specifications ;  third,  that  the  defect  had 
existed  a  sufficient  length  of  time  for  the  municipal  cor- 
poration, in  the  exercise  of  reasonable  care,  to  have 
known  of  its  existence  in  time  to  have  repaired  it  had 
reasonable  diligence  bee'h  exercised.^* 

Slight  or  minor  defects  in  sidewalks  resulting  in  in- 
jury, generally  speaking,  do  not  establish  municipal  neg- 
ligence.^^ Such  minor  defects  may  include  shght  depres- 

piles  of  roek  to  be  placed  on  each  steam   or   vapor   arises."     Hoover 

side  of  a,  high  narrow  grade,  cans-  v.  Fulton,  177  Mo.  App.  95,  98,  163 

ing  horse  attached  to  a  buggy  be-  S.  W.  292. 

ing    driven    in    the    street    to    be-  15  Barnes  v.  St.  Joseph,  151  Mo. 

come     frightened     and     back     the  App.  523,  528,  132  S.  W.  318. 

buggy  over  the  embankment,  thu^  16  Slight    difference   in   grade   of 

producing  the  injury.     Verdict  for  sidewalk    where    one    stubbed   her 

plaintiff,  sustained.     Dow  v.  Nora  toe   and   fell   does   not   show   such 

Springs  (Iowa),  160  N.  W.  897.  defect   as   to   render   a  city  liable. 

14  "The     oil     when     spread     is  Engel  v.  Neiy  York,  146  N.  Y.  S. 

heated  so   that  it  will  run  freely.  307. 

It  emits  a  pungent  smell,  and  when  A   sidewalk   elevated   some  four 

it    strikes    the    cold    street    some  inches    above    the   surface    of   the 
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sions,^''  inconsequential  irregularities  and  inequalities, 
rendering  the  walk  not  smooth,"  inequalities  at  junction 
of  concrete  blocks  of  which  the  walk  was  composed,^®  and 
small  holes.^'  Pavements,  may  follow  the  surface  of  the 
natural  grade  with  its  elevations  and  depressions.  Pave- 
ments on  a  grade  may  be  built  to  conform  to  the  gen- 


ground  at  the  edge  of  the  walk 
is  not  unsafe.  Elsmere  v.  Tanner, 
158  Kj.  681,  166  S.  W.  220. 

A  small  break  in  a  cement  side- 
walk over  which  a  pedestrian 
tripped  will  not  render  the  city 
liable.  A  city  cannot  be  held  neg- 
ligent for  suffering  to  remain  in 
a  sidewalk  small  and  inconsequen- 
tial defects.  A  city  is  not  an 
insurer  of  the  personal  safety  of 
everyone  who  uses  its  public 
walks.  It  owes  no  duty  to  keep 
them  in  such  repair  that  accident? 
cannot  possibly  happen  upon  them. 
Grass  v.  Seattle,  100  Wash.  542, 
171  Pac.  533. 

Pact  that  sidewalk  is  some  four 
or  five  feet  higher  than  the  street 
grade,  does  not  show  municipal 
negligence.  Eahm  v.  Vieksburg, 
255  Fed.   (U.  S.  C.  0.  A.)   541. 

Sinking  of  granitoid  block; 
whether  city  was  negligent,  held 
jury  question.  Lundahl  v.  Kansas 
City  (Mo.  App.  1919),  209  S.  W. 
564. 

17  Not  perfect;  free  from  de- 
pressions and  elevations.  Welsh  v. 
Des  Moines  (la.  1919),  170  N.  W. 
369. 

Ordinarily  not  liable  for  slight 
depressions.  Of  course,  if  of  such 
a  character  as  likely  to  cause  in- 
jury, that  fact,  is  to  be  considered. 
Gibbs  v.  Girard,  32  Ohio  Cir.  Ct. 
E.  422. 

A  depression  two  and  one-fourth 
inches  deep  or  less  near  the  center 


of  the  sidewalk,  held  did  not  estab- 
lish negligence  on  the  part  of  the 
city.  Vanderborg  v.  New  York, 
143  N.  Y.  S.  26,  158  App.  Biv. 
297. 

18  Griffith  V.  Denver,  55  Colo.  37, 
132  Pac.  57. 

Walks  presenting  a  smooth  sur- 
face for  pedestrians,  although  de- 
sirable, is  not  exacted.  Karolin- 
sky  V.  Chicago,  163  111.  App.  33. 

Absolutely  perfect  sidewalks 
need  not  be  provided  and  main- 
tained. ' '  It  is  a,  matter  of  com- 
mon knowledge  that  no  sideWalk 
is  perfect,  and  that  inequalities 
exist  in  the  surface  of  the  side- 
walks of  every  city.  The  defects 
are  of  infinite  variety.  Depres- 
sions in  concrete  or  stone  walks 
are  common.  Absolute  safety 
is  not  required.  *  *  *  ^  per. 
feet  level  cannot  be  required. 
Slight  inequalities  cannot  well  be 
avoided."  Johnson  v.  Ames,  181 
Iowa  65,  162  N.  W.  858,  860,  ap- 
proving Bigelow  V.  Kalamazoo,  97 
Mich.  121,  56  N.  W.  339,  and  Keen 
V.  Mitchell,  37  S.  D.  247,  157  N. 
W.  1049  L.  E.  A.  1916F,  704. 

Inequalities,  etc.,  slight  obstruc- 
tions, etc.,  no  liability.  Daly  v. 
Trinity  Church,  176  N.  Y.  S.  734. 

19  Van  Der  Blomen  v.  Milwaukee, 
166  Wis.  168,  164  N.  W.  844. 

20  Annapolis  v  Stallings,  125 
Md.  343,  93  Atl.  974;  Barnes  v. 
St.  Joseph,  151  Mo.  App.  523,  528, 
132  S.  W.  318. 
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eral  surface  of  the  ground,  or  they  may  be  built  on  an 
artificial  grade,  without  hj  reason  of  this  fact  alone  sub- 
jecting a  municipality  to  liability  to  persons  who  may 
slip  or  fall  on  account  of  the  grade,  because  the  law  does 
not  impose  upon  cities  or  towns  the  duty  of  buildiug  or 
maintaining  its  streets  on  a  level  surface  and^keeping 
the  surface  of  the  street  perfect.  Steps  may  be  placed 
in  a  pavement  to  overcome  the  grade.^^ 

On  the  other  hand,  municipal  liability  may  arise  where 
pedestrians  suffer  injuries  from  dangerous  or  unsafe 
defects  in  sidewalks,  including  considerable  difference  in 
levels  at  joining  of  parts'  of  walk:,^^  abrupt  depressions,^ 
depressions  in  which  water  was  allowed  to  accumulate 
and  freeze,^*  low  places  of  considerable  depth  and  ex- 
tent,^* or  holes,^®  defective  ^  or  missing  boards  in  a  plank 


21  Lebanon  v.  Graves,  178  Ky. 
749,  199  S.  W.  1064. 

22  Pedestrian  caught  her  foot 
upon  an  irregularity  of  the  side- 
walk and  was  thrown  to  the 
ground.  The  irregularity  -was  occa- 
sioned through  a  failure  to  have 
a  concrete  sidewalk  laid  at  the 
same  level  that  was  a  flag  stone 
walk  to  which  it  joined.  The  dif- 
ference in  the  level  at  the  place 
of  accident  was  some  three  and 
one-half  inches.  "It  is  urged  that 
the  defect  shown  in  the  walk  was 
so  slight  and  trivial  a  character 
as  to  be  wholly  insufficient  to 
support  a  recovery.  It  is  true  that 
there  have  been  many  decisions 
of  our  courts  denying  recovery 
upon  the  trivial  character  of  a 
defect  in  the  street  complained  of, 
and  in  some  of  such,  by  actual 
measurement,  the  defect  seems  to 
have  been  even  greater  than  in 
this  case.  *  *  *  But  in  this 
class  of  litigation,  each  case  must 
stand  upon  its  ovm  particular 
facts;    and    it    appearing    in    this 


action  that  the  accident  happened 
in  the  evening,  when  it  was  dark 
and  rainy,  and  when  the  place  of 
the  accident  was  poorly  lighted 
by  reason  of  the  failure  of  an 
electric  light  located  nearby,  we 
are  not  justified  in  holding  that 
the  verdict  is  against  the  weight 
of  the  evidence  upon  the  issue  of 
the  negligence  of  the  defendant." 
Merwin  v.  Utiea,  158  N.  T.  S.  257, 
172  App.  Div.  51. 

23  Key  West  v.  Baldwin,  69  Fla. 
136,  67  So.  808. 

24  Depression  in  sidewalk  at 
which  a  pedestrian  fell  in  which 
water  was  allowed  to  accumulate 
and  freeze,  may  create  municipal 
liability.  Dracass  v.  Chicago,  193 
111.  App.  75. 

25  Depression  or  drop  in  curb  of 
sidewalk.  Kuchler  v.  Milwaukee, 
165  Wis.  320,  162  N.  W.  315. 

A  hole  or  depression  between 
rails  of  a  street  car  track  some 
two  and  one-fourth  inches  deep 
was  stepped  into  by  a  pedestrian; 
whether   there   was   negligence   on 
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the  part  of  the  city  in  suffering 
the  hole  to  remain  is  a  fact  ques- 
tion. Louisville  v.  Haugh,  157  Ky. 
643,  163  S.  W.  1101. 

Pedestrian  stepping  into  a  de- 
pression in  front  of  a  catch  basin, 
question  of  negligent  construction 
is  one  of  fact.  Nelson  v.  Kansas 
City,  170  Mo.  App.  542,  157  S.  W. 
94. 

Irregularity  or  depression  in  the 
surface  of  a  sidewalk  due  to  the 
scaling  off  of  the  cement  crust 
covering  a  space  about  two  feet 
long,  six  inches  wide  and  one-half 
inch  deep.  The  hole  had  existed 
for  several  years.  The  negligence 
was  a  question  of  fact.  Liability 
depends  on  whether  such  injury 
such  as  'complained  of  should  have 
been  anticipated  by  the  exercise 
of  reasonable  prudence,  as  the  re- 
sult of  the  defect  in  question. 
"Each  case  turns  to  a  large  ex- 
tent upon  its  own  peculiar  fea- 
tures." Evans  v.  Hutchinson,  99 
Kan.  477,  162  Pae.  342. 

"It  is  true  cities  are  not  re- 
quired to  make  their  sidewalks 
level,  and  without  incline  or  grade, 
regardless  of  the  topography.  And 
where  a  sidewalk  is  not  negligent- 
ly constructed,  nor  allowed  to  be- 
come unsafe  or  dangerous,  an  in- 
jury caused  by  a  mere  slant  in 
the  walk  is  noi  actionable.  Neither 
is  a  city  liable  for  a  stepoff  ren- 
dered necessary  in  the  construc- 
tion of  a  walk,  and  which  is  main- 
tained in  a  reasonably  and  ordi- 
narily safe  condition,  and  the  plan 
of  construction  is  not  manifestly 
unsafe."  But  a  pedestrian  in- 
jured by  stepping  into  a  low  place 
in  the  sidewalk  which  was  not 
8  McQ.— 55 


slight,  and  which  low  place  was 
the  result  of  a  manifest  defect  in 
the  walk  it  will  afford  a  basis  for 
liability.  It  appears  that  the  earth 
over  the  walk  had  washed  away 
allowing  the  walk  to  sink  so  as  to 
leave  a  depression  or  sunken  place. 
Price  v.  Maryville,  174  Mo.  App. 
698,  161  S.  W.  295. 

26  Swenson  v.  Aurora,  196  111. 
App.  83,  88. 

Hole  in  sidewalk  due  to  removal 
of  water  meter  into  which  pedes- 
trian stepped  and  was  injured. 
Negligence  of  city  a  fact  question. 
Sehom  v.  Charlotte,  171  N.  C. 
540,  88  S.  E.  782. 

Hole  in  pavement  of  concrete 
slab  one  and  one-half  inches  deep 
and  ten  inches  square  into  which 
pedestrian  fell  which  had  existed 
some  time  prior  to  accident,  creates 
municipal  liability.  Ponti  v.  Phila- 
delphia, 63  Pa.  Super.  Ct.  428. 

Pedestrian  stepped  in  a  hole  on 
a  cement  sidewalk,  16  to  18  inches 
in  diameter  and  knee  deep,  the  hole 
being  due  to  the  removal  by  the 
city  of  a  water  meter.  The  ques- 
tion of  the  city's  negligence  was 
held  to  be  one  of  fact.  Sehoru  v. 
Charlotte,  171  N.  C.  540,  88  S.  E. 
782. 

27  Defective  board  in  walk. 
Wren  v.  Seattle,  100  Wash.  67,  170 
Pac.  342. 

Defective  plank  giving  way. 
Willis  V.  Browning,  179  Mo.  App. 
233,  166  S.  W.  1070. 

Pedestrian  stepped  on  a  board 
which  was  rotten  and  it  broke  un- 
der his  weight  and  his  foot  was 
caught  and  went  through  the  bot- 
tom of  a  drain  under  the  crossing. 
Liability      sustained.        Willis      v. 
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walk,^*  or  a  misplaced  board  therein  which  tilted  and 
tripped  a  pedestrian,^^  a  misplaced  brick  in  a  brick  pave- 
ment,*" a  sunken  place  in  a  granitoid  walk,'^  a  cement 
block  lifted  up  out  of  place  at  one  end  so  that  such  end 
projected  above  adjoining  blocks,^*  a  defective  support 
resulting  in  the  sidewalk  giving  way,**  defective  covering 
or  lid  of  coal  hole,**  or  of  a  cellar  door,*^  or  of  an  iron  *® 


Browning,  179  Mo.  App.  233,  166 
S.  W.  1070,  161  Mo.  App.  461,  143 
S.  W.  516. 

Defective  plank  sidewalk.  Evi- 
dence that  it  was  in  fact  in  bad 
or  unsafe  repair  and  condition,  be- 
cause (1)  a  plank  therein  was 
broken,  or  (2)  the  planks  therein 
were  loose  and  unfastened,  sus- 
tains the  allegation  of  negligence. 
Weber  v.  Chicago,  201  111.  App. 
564. 

28  A  pedestrian  tripped  and  fell 
while  walking  on  a  sidewalk  of 
plank  where  a  number  of  the 
boards  had  been  removed,  and>  the 
city  was  held  negligent.  Eadford 
V.  Brooks  (Va.  1919),  100  S.  B. 
664. 

29  Diel  V.  Ferguson,  158  Mo. 
App.  286,  138  S.  W.  545;  Howard  v. 
New  Madrid,  148  Mo.  App.  57,  127 
S.  W.  630. 

SO  A  depression  caused  by  a  mis- 
placed brick  in  a  brick  paved 
sidewalk  in  the  residence  portion 
of  the  city  does  not  in  itself  show' 
such  a  defect  as  creates  municipal 
liability.  Meridian  v.  Crook,  109 
Miss.  700,  69  So.  182. 

31  Stepping  on  and  turning  foot 
on  sunken  block  in  granitoid  side- 
walk under  the  doorway  of  an 
abutting  shop.  Willis  v.  St.  Jo- 
seph, 184  Mo.  App.  428,  171  S.  W. 
27. 

32  One   of  the  cement  blocks   or 


squares  was  lifted  up  out  of  its 
place  at  one  end  so  that  the  end 
in  question  projected  above  the 
other  blocks  adjoining  it  to  the 
extent  of  2%  inches  on  one  side 
of  the  walk  and  about  2  inches 
on  the  other.  The  walk  had  been 
in  that  condition  for  several  years. 
Pedestrian  tripped  on  block,  etc. 
It  was  dark  but  the  walk  could 
be  seen  as  electric  light  was  burn- 
ing. Negligence  of  city  held  a 
fact  question.  Court  could  not  say 
as  a  matter  of  law  city  was  not 
negligent.  Shugren  v.  Salt  Lake 
City,  48  Utah  320,  159  Pae.  530, 
reviewing  cases. 

33  Sidewalk  gave  way  because  of 
defective  support,  while  the  plain- 
tiff was  sitting  on  a  wheelbarrow 
thereon  with  others.  Verdict 
against  municipality  wajs  sus- 
tained. Mills  v.  Oqwawka,  200  111. 
App.  119. 

34  Pedestrian  stepped  on  a  board 
over  a  coal  hole  on  the  sidewalk 
which  gave  way.  City's  negli- 
gence a  question  of  fact.  Bond 
V.  Sedalia  (Mo.  App.),  194  S.  W. 
740. 

Pedestrian  stepped  upon  the  lid 
of  a  coal  hole  which  tilted  and  he 
received  injuries.  Posey  v.  Na- 
tional Bank,  243  Pa.  568,  90  Atl. 
363. 

36  Tripping  on  hinge  of  a  cellar 
door   in  the   sidewalk,     O'Donnell 
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or  a  trap  door.'''  The  liability  in  each  instance,  depend- 
ing of  course,  on  the  particular  circumstances  shown  to 
exist  at  the  time  of  the  injury. 

A  sidewalk  may  become  dangerous  or  unsafe  for  trav- 
elers from  smoothness  or  slipperiness,  due  to  its  man- 
ner of  construction  or  on  account  of  use,^^  or  weather 
conditions,^'  or  the  dropping  thereon  of  such  refuse  as 
vegetable  matter,  banana  peelings  and  like  substances,*" 

Hannibal,    144    Mo.    App.    155,      become  more  or  less  covered  with 

leaves.  Such  a  i  condition  of  its 
streets  cannot  be  prevented.  A 
village  is  not  liable  for  an  injury 
from  wet  leaves,  where  the  side- 
walk had  no  defect  and  nothing 
indicating  negligence  appeared,  be- 
yond a  walk  made  slippery  by 
leaves  moistened  by  one  or  two 
hours  of  rain."  Osborne  v. 
North  Tarrytownj  167  N.  T.  S.  681, 
180  App.  Div.  224. 

40  Injuries  received  as  a  result 
of  slipping  on  a  banana  peeling 
and  thereby  falling  to  the  side- 
walk. The  charge  was  that  the 
city  suffered  or  allowed  the  side- 
walk to  be  and  remain  with 
such  refuse  as  vegetable  matter, 
banana  peelings  and  like  sub- 
stances upon  it  for  an  unreason- 
able length  of  time  prior  to  the 
injury,  and  that  the  city  had  no- 
tice of  such  condition;  that  the 
city  permitted  to  be  maintained  on 
the  sidewalk  nuisances,  namely, 
the  daily  and  habitual  accumula- 
tion upon  said  sidewalk  of  obstruc- 
tions, such  as  discarded  fruit  peels, 
banana  peels,  decayed  vegetable 
matter  and  other  loose  substances, 
to  the  great  danger  of  those  us- 
ing the  sidewalk  as  a  walk  way, 
which  danger  was  increased  by 
reason  of  the  fact  that  the  sur- 
face of  the  sidewalk  was  of  con- 
crete material  smooth  and  easily 
made  slippery  by  the  accumulation 


V. 

128  S.  W.  819. 

86  Pedestrian  tripped  over  a 
ring  in  an  iron  door.  Negligence 
held  a  fact  question.  Cannon  v. 
Worcester,  225  Mass.  270,  114  N. 
E.  306.       , 

S7Eoe  V.  Kansas  City,  100  Mo. 
App.  190,  13  S.  W.  404. 

38  Tudor  v.  Louisville,  172  Ky. 
429,  189  S.  W.  456,  460. 

Liability  may  arise  for  permit- 
ting sidewalks  to  become  so  "ex- 
tremely slick  as  to  be  highly  dan- 
gerous to  pedestrians."  Berry  v. 
Sedalia,  201  Mo.  App.  436,  212 
S.  W.  34,  36. 

Sidewalk  was  glazed  and  so  high- 
ly polished  as  to  be  slick  and 
slippery.  Such  condition  may  cre- 
ate municipal  liability  resting  upon 
the  inherent  slippery  nature  of  the 
walk,  which  sidewalk  may  become 
inherently  dangerous.  Schmidt  v. 
Newport,  184  Ky.  342,  212  S.  W. 
113,  115. 

39  Liability  denied  where  pedes- 
trian slipped  and  fell  on  wet 
leaves  which  had  accumulated  on 
the  sidewalk  during  the  autumn 
season.  "Here  no  fact  was  shown 
indicating  negligence  by  the  vil- 
lage, except  that  there  were  leaves 
on  the  sidewalk  which  were  made 
wet  by  a  rainstorm  on  the  day 
of  the  accident.  In  the  fall  of  the 
year,  the  time  for  storms  and 
winds,    every    shaded    street    may 
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and  in  snch  case  municipal  liability,  of  course,  must  be 
determined  from  the  controlling  circumstances.*^ 

Finally,  municipal  negligence  may  be  established  by 
any  defect  which  renders  the  sidewalk  dangerous  or  un- 
safe for  use  by  travelers  exercising  ordinary  care  for 
their  own  safety.*^ 


of  such  substances.  Moreover, 
the  city  permitted  the  sidewalk  to 
be  unlawfully  used,  and  occupied 
by  persons  who  were  displaying 
and  selling  bananas,  apples, 
oranges  and  other  fruits,  as  well 
as  vegetables,  among  other  things 
on  the  sidewalk  at  the  place  in 
question,  and  that  as  a  natural 
outcome  and  proximate  result  of 
the  use  of  the  walk,  which  is  al- 
leged to  be  a  nuisanCBj  there  was 
a  daily,  regular  and  habitual  ac- 
cumulation upon  the  walk  of  ob- 
structions such  as  discarded  fruit 
peels,  banana  peelings,  rinds, 
decayed  vegetable  matter  and 
other  loose  substances  to  the  great 
danger  of  those  using  the  side- 
walk as  a  walk  way,  increased  be- 
cause of  the  fact  that  the  side- 
walk was  made  of  concrete  mate- 
rial and  its  surface  was  there- 
fore smooth.  Tie  court  in  over- 
ruling a  demurrer  said:  "We  will 
not  be  understood  as  holding  that 
a  person  who  receives  injury  by 
slipping  and  falling  over  a  casual 
banana  peeling  may  recover 
damages  of  the  municipality. 
There  may  be,  there  is,  danger  to 
the  pedestrian  in  a  single  banana 
peeling  or  other  like  substances, 
but  municipal  authorities  cannot 
be  expected  to  know  actually  the 
place  of  snch  trivial,  casual,  iso- 
lated and  impermanent  things,  nor 
can  they  be  charged  with  knowl- 
edge by  construction.  If,  however, 
the    corporation    for    a   long    time 


*has  permitted  at  a  certain  place 
the  daily  and  habitual  accumula- 
tion of  fruit  peelings,  banana  peel- 
ings, decayed  vegetable  matter 
and  other  loose  substances  to  the 
great  danger  of  those  using  the 
sidewalk  as  a  walk  way,  as  the 
counts  of  the  complaint  allege,  it 
seems  to  be  satisfactorily  estab- 
lished in  reason  and  authority, 
that  it  should  be  held  liable  to  a 
pedestrian  who  is  injured  thereby 
while  in  the  exercise  of  due  care 
and  prudence."  Bessemer  v. 
Whaley,  187  Ala.  525,  65  So.  542, 
reversing  8  Ala.  App.  523,  62  So. 
473. 

41  Pedestrian  slipped  and  fell. 
Defect  alleged  was  slippery  sur- 
face. City,  to  show  that  walk 
was  reasonably  safe  may  present 
testimony  of  witness  who  had  used 
the  walk  to  efEect  that  they  walked 
over  it  vsdthout  any  trouble. 
Kansier  v.  Billings,  56  Mont.  250, 
184  Pac.  630. 

Sidewalk  uneven,  smooth,  sloped 
with  the  pavement  about  two 
inches  to  the  foot.  It  was  con- 
ceded that  the  surface  of  the 
pavement  at  the  point  in  question 
was  so  smooth  and  slippery  as  to 
cause  many  persons  walking  on  it 
to  fall  and  slip  and  that  this  con- 
dition had  existed  some  three  years 
prior  to  the  accident.  -  Lebanon 
V.  Graves,  178  Ky.  749,  199  S.  W. 
1064. 

42  Stump  in  sidewalk.    Alexander 
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§  2786.    Steps  or  abrupt  slopes." 

§  2787.    Obstructions. 

An  obstruction,  in  a  sidewalk  causing  an  injury,  to  be 
actionable  must  be  such  a  one  as  to  make  the  walk  at 
the  point  of  the  accident  dangerous  or  unsafe  for  a 
pedestrian  using  it  with  due  care  for  his  own  protection. 
If  the  obstruction  is  of  that  character  municipal  respon- 


V.  St.  Joseph,  170  Mo.  App.  376, 
379,  156  S.  W.  729. 

Cellar  door  projecting  upon  the 
sidewalk,  actionable.  Bannister  v. 
St.  Paul,  131  Minn.  448,  155  N.  W. 
627. 

Space  between  flagstones  to  re- 
main for  a  considerable  time. 
Whether  negligence,  held  jury  ques- 
tion. Fitch  V.  Hartford,  92  Conn. 
365,   102   Atl.   768. 

Pedestrian  ;fell  on  sidewalk 
maintained  in  the  form  of  a  stair- 
way on  a  public  street.  It  con- 
sisted of  a  stairway  with  a  rail 
and  banister  on  one  side  for  the 
protection  of  pedestrians.  Liabil- 
ity established.  Kingery  v.  Jef- 
ferson City  (Mo.  App.)  190  S.  W. 
976. 

Notice.  Pedestrian  tripped  over 
a  broken  guy  wire  on  a  sidewalk. 
The  wire  was  a  part  of  the  equip- 
ment of  the  electric  plant  of  the 
city.  The  break  occurred  some 
quarter  of  an  hour  prior  to  the 
accident.  Liability  was  denied. 
Green  v.  Eeedsburg,  162  Wis.  101, 
155  N.  W.  938. 

Statute  construed.  The  removal 
of  a  portion  of  a  railing  along 
a  sidewalk  on  a  hill,  which  had 
been  constructed  by  the  city  "as 
an  assistance  in  making  the  ascent 
or  descent  of  the  street  in  times 
of  snow  or  ice,"  and  not  in  the 


performance  of  a  legal  duty  im- 
posed by  statute,  did  not  create 
any  municipal  liability  since  ,it  is 
plain  that  its  removal  did  not  con- 
stitute a  defect  in  the  way  under 
the  Massachusetts  statute.  Neil- 
son  v.  Worcester,  219  Mass.  88, 
106  N.  E.  579. 

43  Sidewalk  sloped  upon  which 
pedestrian  slipped  and  fell.  Held 
no  liability.  Hesse  v.  New  York, 
173  N.  T.  S.  827. 

Pedestrian  fell  on  sloping  side- 
walk upon  which  were  placed 
cleats  at  intervals  which  were  in 
part  filled  in  by  tar  pitch,  which 
made  the  cleats  in  a  measure  use- 
less. Hanson  v.  Seattle  (Wash. 
1919),  185  Pac.  58L 

Abrupt  projection;  jury  question. 
Montgomery  v.  Supple  (Ala.  App.), 
80  So.  139. 

Defect  in  one  of  the  atones  on 
stone  steps  extending  from  one 
street  to  another,  which  when  the 
pedestrian  stepped  on  it,  it  tilted, 
showing  that  the  step  was  loose. 
"It  is  immaterial  for  the  purposes 
of  this  ease  whether  the  negligence 
consisted  in  some  inherent  defect 
of  construction,  or  whether  it  was 
failure  to  keep  the  steps  in  proper 
repair;  the  salient  fact  is  that  it 
was  loose,  that  it  tilted  and  caused 
the  injury."  Frankfort  v.  Kirdy, 
156  Ky.  741,  161  S.  W.  1115. 


8410 


Municipal  Cobpokations. 


[§  2787 


sibility  follows  upon  competent  proof  of  the  essential  ele- 
ments of  liability.**  In  determining  whether  there  is  mu- 
nicipal negligence  in  cases  of  this  kind  the  practical  and 


44  Water  pipe  extending  above  a 
walkway,  held  obstruction;  pedes- 
trian tripping  over  it  at  night. 
Sunapi  v.  Lee  (E.  L.1918),  102, 
Atl.  961. 

Pedestrian  caught  her  foot  under 
the  cap  of  a  pipe  of  the  water- 
works which  projected  above  the 
sidewalk.  The  city  was  held  to 
have  placed  it  there  in  the  exer- 
cise of  its  proprietary  power,  and 
it  was  an  obstruction  and  there- 
fore there  was  liability.  Powers 
V.  Mechanicsville,  148  N.  Y.  S. 
452,   163  App.  Div.  138. 

Metallic  curb  box '  on  sidewalk 
placed  by  city  oflacers.  A  pedes- 
trian tripped  over  the  same.  Held, 
to  be  a  basis  for  negligence  of 
city.  Elrod  v.  Franklin,'  140 
Tenn.  228,  204  S.  W.  298. 

Garbage  caa  on  sidewalk  is  an 
actionable  obstruction.  It  had  re- 
mained there  three  days.  The  city 
cannot  escape  liability  on  the 
ground  that  removing  garbage  was 
a  governmental  function.  The 
negligence  is  ignoring  the  duty  to 
keep  its  public  ways  in  a  reason- 
ably safe  condition.  Louisville  v. 
Hans,  167  Ky.  160,  180  S.  W.  65. 

Stakes  and  wires  on  sidewalk 
constitute  an  obstruction.  They 
had  been  placed  by  property  own- 
era.  Birmingham  v.  McKinnon 
(Ala.),  75  So.  487. 

Ooal  sacks.  Pedestrian  stumbled 
and  fell  over  some  sacks  of  coal 
which  had  been  placed  on  the  side- 
walk by  the  city.  There  was  no 
warning  or  barriers  or  ropes  of 
any  kind  guarding  the  same.    City, 


held  liable.  Atlanta  v.  Thurman, 
19  Ga.  App.  531,  91  S.  B.  887. 

Koi>e  stretched  across  the  side- 
walk for  the  purpose  of  quaran- 
tining houses  during  an  epidemic 
of  scarlet  fever.  Of  course,  no 
damages  can  be  recovered  against 
a  city  arising  from  the  placing  of 
a  quarantine,  for  the  reason  that 
the  acts  of  the  health  ofScer  are 
public  and  governmental  and  are 
not  corporate  in  character.  But 
the  city  is  charged  with  a  duty 
of  exercising  reasonable  care  to 
keep  its  sidewalks  reasonably  safe 
for  public  travel.  The  liability 
of  the  city,  if  any,  is  not  by  rea- 
son of  the  placing  of  the  ropes, 
but  it  is  by  reason  of  its  negli- 
gence in  failing  to  warn  pedes- 
trians of  the  dangerous  situation 
created  by  the  sagging  rope. 
Sheets  v.  McCook,  95  Neb.  139,  145 
N.  W.  252. 

Wire  rope  strung  on  posts  along 
the  outer  edge  of  the  sidewalk 
placed  by  direction  of  the  munic- 
ipal authorities.  Held,  it  consti- 
tuted an'  unauthorized  and  dan- 
gerous obstruction  to  public  travel. 
Nessen  v.  New  Orleans,  134  La. 
455,  64  So.  286,  288. 

A  water  pipe  placed  across  the 
sidewalk  an  inch  or  more  in  diam- 
eter connecting  with  a  street,  and 
an  inch  or  more  above  the  walk 
may  be  negligence.  Such  pipe  in 
the  night  time,  especially  where 
it  is  shaded,  may  not  be  observed 
by  a  pedestrian.  "It  is  clearly 
negligence  for  the  city  to  place 
such  an  obstruction  on  a  sidewalk 
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just  solution  of  the  issues  is,  first,  to  know  the  precise 
circumstances  in  the  given  controversy  and,  second,  to 
give  a  fair  answer  to  th^  question,  did  the  obstruction 
iuvolved  render  the  public  way  at  the  place  where  the 
injury  occurred  dangerous  or  unsafe  for  travel  in  the 
proper  manner?  The  difficulty,  of  course,  is  in  the  ap- 
plication of  the  general  rule  to  the  facts  of  the  particular 
case.  As  the  facts  of  the  numerous  cases  of  this  kind 
vary  so  widely,  precedents  which  fit  precisely  cannot  al- 
ways be  readily  obtained. 

Obstructions  which  do  not  render  the  sidewalk  obvious- 
ly dangerous  or  unsafe  present  municipal  negligence  as 
a  question  of  fact,  and  a  large  majority  of  the  decided 
cases  are  of  this  character.*^     The  maintenance  by  a 


without  protecting  it  at  night  by 
a  light,  or  in  some  other  way." 
Blaekwell  v.  Seattle,  97  Wash.  679J 
167  Pae.  53. 

Bricks  and  lumber.  A  pedes- 
trian encountered  an  obstruction 
and  fell.  The  surface  of  the  side- 
walk at  the  point  was  uneven  by 
reason  of  loose  brick  and  pieces 
of  lumber  on  the  same  and  the 
opposite  sidewalk  was  also  ob- 
structed by  brick  and  building 
material.  The  place  was  not  well 
lighted.  The  fact^  were  held  to 
permit  the  inference  of  culpable 
negligence  on  the  part  of  the  town 
in  the  care  and  supervision  of  the 
streets.  Darden  v.  Plymouth,  166 
N.  C.  492,  82  S.  B.  829. 

Flanks.  Municipal  liability  may 
arise  where  a  pedestrian  exercis- 
ing due  care  stumbles  over  planks 
and  cross  pieces  placed  upon  a 
sidewalk  by  a  contractor  who  was 
wrecking      an    adjacent    building. 

"A  city  is  liable  for  injuries 
caused  by  dangerous  obstructions 
on  its  walks  and  for  failure  to 
construct  and  maintain  its  walks 
in  accordance  with  its  plan  of  con- 


struction."    Stanley    v.    Chicago, 
177  ni.  App.  245,  249. 

Bananna  peel.  Liability  due  to 
a  pedestrian  stepping  on  a  bananna 
peel  on  a  busy  sidewalk,  denied. 
Boney  v.  Dublin,  145  Ga.  339,  89 
S.  E.  197. 

Placing  a  Itose  in  a  proper  man- 
ner across  a  sidewalk  by  a  city 
to  convey  water  from  a  hydrant 
to  a  place  where  concrete  was 
being  prepared,  in  order  to  pave 
another  street  is  not  negligence.' 
Cutshall  V.  Keokuk  (la.  1918),  169 
N.  W.  ^77. 

Permitting  an  erection,  a^  a 
housing,  on  a  sidewalk  by  an  abut- 
ting property  owner  during  build- 
ing operations  without  formal  au- 
thorization by  the  legislative  body, 
is  not  an  unlawful  use.  Hence, 
the  city  is  not  liable  for  the  death 
of  a  boy  run  over  in  the  street 
by  an  automobile  recklessly  driven 
because  the  boy  was  compelled  to 
take  the  street  on  account  of  the 
sidewalk  obstruction.  Jones  v.  Ft. 
Dodge  (la.  1919),  171  N.  W.  16. 

45  Stump,  five  or  six  inches  in 
diameter    and   extending   three   or 
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municipality  of  a  waste  paper  box  as  a  receptacle  for 


four  inches  above  the  surface  of 
the  sidewalk.  Alexander  v.  St. 
Joseph,  170  Mo.  App.  376,  379,  156 
S.  W.  729. 

Boot  of  a  tree  projecting   over 
the  sidewalk.     Lancaster  v.  Colum-* 
bia,  104  S.  C.  228,  88  S.  E.  463. 

Pedestrian  stumbled  over  pro- 
jecting tree  root  on  the  sidewalk, 
eight  inches  above  the  sidewalk 
level,  which  had  an  opening  like 
a  horseshoe  in  which  his  foot  was 
caught.  The  pedestrian  was  71 
years  of  age  and  the  night  was 
dark  and  rainy.  Eichmond  v.  Mc- 
Cormack,  120  Va.  552,  91  S.  E.  767, 
770. 

Hiose.  Pedestrian  fell  over  hose 
on  a  sidewalk  placed  there  by  city 
employees  engaged  in  flushing  a 
sewer.  City,  held  not  liable  on 
ground  that  the  act  was  govern- 
mental. Spragne  v.  St.  Louis,  251 
Mo.  624,  158  S.  W.  16. 

Bricks  on  sidewalk,  remaining 
for  a  year.  Proctor  v.  Poplar 
BlufEs   (Mo.  App.),  184  S.  W.  123. 

Broken  cover  of  manhole  in  side- 
walk upon  which  pedestrian 
stepped.  Negligence  a  fact  ques- 
tion. Covington  v.  Rosenberg,  177 
Ky.  411,  197  S.  W.  786. 

Defective  cap  of  a  water  meter. 
Atlanta  v.  Hampton,  139  Ga.  389, 
77  S.  E.  393. 

Whether  a  curb  box  located  be- 
hind a  water  plug  standing  on  the 
same  alignment  with  reference  to 
the  curb  and  obstructing  it  until 
one  was  almost  in  the  act  of  step- 
,  ping  thereon  is  a  nuisance,  per  se, 
held  to  be  a  question  of  fact  in  a 
particular  case.  Courbin  v.  Hun- 
tington, 81  "W.  Va.  154,  94  S.  B.  38. 

Iron    oover   known    as    a   water 


shut  ofif  box  in  the  sidewalk  over 
which  pedestrian  tripped.  The 
sidewalk  was  of  hard  gravel,  the 
top  of  the  shut-off  box  projecting 
out  in  the  form  of  a  lip  about 
one-sixteenth  of  an  inch  in  a  half 
round  shape,  and  was  from  one  and 
one-fourth  to  two  inches  above  the 
level  of  the  sidewalk.  Whether 
such  a  condition  was  an  obstruction 
to  travel,  rendering  the  sidewalk 
defective,  was  to  be  for  the  jury. 
Thomas  v.  Winthrop,  222  Mas».  456, 
111  N.  B.  173. 

Water  gate  over  which  pedes- 
trian stumbled  in  a  cement  side- 
walk which  projected  above  the 
sidewalk  about  two  inches  and  was 
within  one  foot  of  the  curb  and 
above  six  feet  from  the  other  side 
of  the  walk.  This  water  gate  had 
been  in  the  same  position  for  some 
fifteen  years.  "It  merely  appears 
that  this  obstruction  existed  ap- 
parently for  the  private  purposes 
of  the  abutting  owners,  and  that 
the  street  was  a  much  used  high- 
way; and  the  municipal  authorities 
may  be  held  to  be  liable  for  per- 
mitting such  an  obstruction  for 
private  purposes,  where  they  would 
not  be  liable  if  the  obstruction  was 
shown  to  exist  as  a  necessary  part 
of  some  public  utility."  The  court 
declined  to  disturb  the  verdict  of 
the  jury.  Conley  v.  Hudson  Falls, 
147  N.  T.  S.  567,  162  App.  Div. 
234. 

"The  wire  netting  was  placed 
in  the  west  side  park  flush  with 
the  cement  sidewalk.  Its  exist- 
ence so  close  to  the  pathway  was 
a  menacing  danger  to  traveling 
pedestrians, — particularly  so  on 
dark    and    stormy    nights.      More- 
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trash  and  waste  paper  and  the  removal  of  the  contents 
thereof  is  a  duty  connected  with  the  preservation  of  the 
public  health  and  is  therefore  a  governmental  function. 
But  when  the  top  or  cover  of  such  box  was  left  open  so 
as  to  project  it  over  the  sidewalk,  and  render  such  way 
dangerous  or  unsafe,  and  injuries  result  therefrom  to  a 
pedestrian,  the  ministerial  duty  of  exercising  ordinary 
care  of  keeping  the  sidewalk  free  from  obstructions,  was 
thereby  violated,  and  the  citj  is  liable.*^ 

§  2788.    Excavations  and  openings.*'' 

"The  authorities  are  practically  unanimous  to  the  ef- 
fect that  an  excavation  in  a  public  sidewalk  is  intrin- 


over,  it  had  remained  in  this  posi- 
tion for  a  period  of  time  that 
rendered  its  presence  a  nuisance. 
The  record  shows  that  plaintiff  was 
using  the  sidewalk  in  the  ordinary 
manner.  Under  such  circumstances 
the  cause  was  one  for  the  jury." 
Lund  V.  Seattle,  99  Wash.  300,  169 
Pac.  820. 

46  Savannah  v.  Jones  (Ga.  App.), 
99  S.  E.  469. 

47  Macon  v.  Smith,  14  Ga.  App. 
703,  82  S.  E.  162. 

Manliole  in  sidewalk,  particular 
defect.  Covington  v.  Kosenberg, 
177  Ky.  411,  197  8.  W.  786. 

Pedestrian  stepped  on  cover  of 
manhole  in  a  sidewalk  which 
tipped,  threw  her  on  the  sidewalk, 
causing  injuries.  The  evidence 
tended  to  show  that  the  cover  was 
warped  and  did  not  fit  and  was 
easily  displaced  when  trod  upon, 
and  that  such  condition  had  existed 
for  some  time  from  which  the  jury 
might  have  found  that  it  would 
have  become  known  to  the  munic- 
ipality by  reasonably  careful  in- 
spection. District  of  Columbia  v. 
Pierce,  44  App.  D.  C.  126,  140. 


Opening  in  sidewalk,  e.  g.,  en- 
trance to  cellar.  City  liable.  De 
haven  v.  Danville  Gaslight  Co., 
150  Ky.  241,  150  S.  W.  322. 

Elevator  opening  in  sidewalk  un- 
guarded into  which  pedestrian  fell. 
Hosier  Hotel  Co.  v.  Speed,  167  Ky. 
800,  181  S.  W.  645. 

Ooal  hole  open  in  sidewalk.  Cole 
V.  Durham,  176  N.  C.  289,  97  S.  E. 
33. 

Pedestrian  fell  in  a  coal  hole  in 
the  sidewalk.  Hebenheimer  v.  St. 
Louis,  269  Mo.  92,  189  S.  W.  1180; 
Sands  v.  Kansas  City  (Mo.  App.), 
202  S.  W.  294. 

Sink  hole  was  so  close  to  an  un- 
guarded sidewalk  as  to  constitute 
negligence.  Heavy  rain  fell  the 
day  a  seven  year  old  boy  fell  into 
hole.  Held,  permitting  the  sink 
hole  so  close  to  an  unguarded  side- 
walk, the  insecurity  of  the  side- 
walk, and  the  absence  of  a  rail  or 
guard  on  the  sidewalk  at  the  place, 
all  being  of  sufficient  long  stand- 
ing to  impart  notice  to  the  city, 
were  all  acts  of  negligence.  Ben- 
ton V.  St.  Louis,  248  Mo.  98,  108, 
154  S.  W.  473. 
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sically  dangerous,  and  is  a  nuisajiee ;  that  one  who  caused 
it  to  be  made,  equally  with,  the  one  who  makes  it,  owes 
the  absolute  duty  to  protect  the  public  from  injury  that 
niay  result  therefrom;  and  that  the  one  who  causes  it  to 
be  made  cannot  escape  liability  for  such  injury  by  show- 
ing that  the  one  who  has  made  it  was  engaged  so  to  do 
as  an  independent  contractor. ' '  *' 

§  2789.    Ice  and  snow.*' 

The  uniform  rule,  well  established,  that  municipal  lia- 
bility due  to  injuries  on  sidewalks  resulting  from  snow 
and  ice  is  based  alone  on  negligence,  is  constantly  applied 
by  the  late  decisions.^"    Natural  accumulation  of  snow 


48  Burke  v.  Werlein,  143  La.  788, 
79  So.  405,  per  Monroe,  0.  J. 

The  pavement  had  been  dug  up 
to  lay  a  pipe  and  the  earth  had 
been  replaced  but  the  bricks  had 
not  been  relaid  and  the  ground 
had  apparently  sunk.  The  side- 
walk had  been  in  this  condition 
for  several  weeks.  A  pedestrian 
was  injured  thereon.  Evidence 
sufficient  to  warrant  a  finding  of 
negligeiiee.  Vannort  v.  Chester- 
town,  132  Md.  685,  104  Atl.  113. 

Inspection.  Excavation  under 
sidewalk  made  by  abutter,  city  is 
under  obligation  to  inspect  that 
part  of  the  supporting  structure, 
underneath  the  sidewalk,  and  to 
take  notice  of  any  defect  not  ap- 
parent at  or  from  the  surface  of 
the  sidewalk.  Sherwin  v.  Aurora, 
257  111.  458,  100  N.  E.  938,  affirm- 
ing 168  m.  App.  320. 

49  Connecticut.  Carl  v.  New 
Haven  (Conn.  1919),  107  Atl.  502. 

Iowa.  Gregg  v.  Springville  (la. 
1919),  174  N.  W.  23;  Burns  v.  Wa- 
terloo (la.  1919),  173  N.  W.  16; 
Eose   V.   Ft.  Dodge    (la.),   155   N. 


W.  170;  Griffin  v.  Marion,  163  la. 
435,  144  N.  W.  1011. 

Kentucky.  Varney  v.  Coving- 
ton, 155  Ky.  662,  160  S.  W.  173; 
Olson  V.  St.  Paul  (Minn.),  170  N. 
W.  586. 

Minnesota.  Generean  v.  Duluth, 
131  Minn.  92,  154  N.  W.  664;  Gist 
V.  St.  Joseph  (Mo.  App.  1920),  220 
S.  W.  722. 

Missouri.  Fogg  v.  Kansas  City, 
187  Mo.  App.  252,  173  8.  W.  712; 
Kelley  v.  St.  Joseph,  170  Mo.  App. 
358,  156  S.  W.  804. 

New  Tork.  Eyan  v.  Schenec- 
tady, 154  N.  T.  S.  890,  91  Misc. 
Eep.  296;  Meyers  v.  Bacon,  178 
N.  Y.  S.  294. 

North  Dakota.  Jackson  v.  Grand 
Forks,  24  N.  D.  601,  140  N.  W.  718. 

Pennsylvania.  Llewellyn  v. 
Wilkesbarre,  254  Pa.  196,  98  Atl. 
886;  Hibberd  v.  Philadelphia,  245 
Pa.  265,  91  Atl.  486.  ' 

Sufficiency  of  petition  or  com- 
plaint. Murray  v.  Butte,  51  Mont. 
258,  151  Pac.  1051. 

60  West  Virginia  rule.  A  law  fix- 
ing liability  for  injuries  on  account 
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and  ice  on  sidewalks  and  crosswalks,  therefore,  creates 
no  liability,"  unless  with  respect  thereto  the  municipal- 
ity is  in  some  manner  negligent  by  disregarding  its  ob- 
ligation to  exercise  ordinary  care  to  keep  its  sidewalks 
in  fit  condition  for  usual  travel.^^  Instances  in  which 
municipal  liability  may  arise  are :  allowing  snow  and  ice 
which  renders  a  sidewalk  dangerous  or  unsafe  to  remain 
thereon  for  an  unreasonable  length  of  time,^'  especially 


of  ways  being  out  of  repair  or 
obstructed  applies  to  obstructions 
caused  by  the  accumulation  of  ice 
and  snow.  In  such  cases  the  mu- 
nicipality can  be  held  liable  for  an 
injury  due  to  the  accumulated  snow 
and  ice  upon  its  sidewalk.  It  must 
be  shown  that  its  own  negligence 
caused  or  contributed  to  the  snow 
and  ice  being  there.  That  is,  such 
is  the  rule  in  the  case  of  towns 
or  other  municipal  bodies  upon 
which  no  such  statutory  liability 
as  above  stated,  is  imposed.  But 
under  the  West  Virginia  statute 
the  liability  is  absolute  where  the 
injury  is  sustained  by  reason  of 
the  sidewalk  being  out  of  repair. 
Boyland  v.  Parkersburg,  78  W. 
Va.  749,  90  S.  E.  347,  350,  citing 
§  2789,  vol.  6,  ante. 

61  Gower  v.  Madisonville,  182 
Ky.  89,  206  8.  W.  27. 

"We  have  often  held  that  the 
municipality  is  not  negligent  if  it 
omits  to  protect  pedestrians  from 
dangers  to  life  and  health  which 
are  caused  by  the  accumulations  of 
ice  and  snow  on  sidewalks  from 
natural  causes."  Mayo  v.  Baraga, 
178  Mich.  171,  144  N.  W.  517,  519. 

lu  Connectilcut  decisions  it  has 
been  said  that  in  that  rigorous 
climate,  the  duty  of  cities  and 
towns  in  respect  to  snow  and  ice 
must  be  limited.     "Snow  and  ice 


do  not  create  a  continuous  and 
permanent  obstruction  to  a  side- 
walk in  this  section  of  the  country. 
They  disappear  many  times  sud- 
denly, and  a  defect  of  this  char- 
acter of  today  may  be  removed  be- 
fore tomorrow  by  the  action  of  the 
weather."  Ross  v.  Stamford,  88 
Conn.  260,  91  Atl.  201. 

62 "The  rule  is  well  established 
that  a  city  is  not  liable  for  injuries 
resulting  from  the  general  slipper- 
iness  of  its  streets  or  sidewalks 
occasioned  by  a  recent  precipita- 
tion of  rain  or  snow,  *  *  • 
but  it  is  liable  in  all  cases  where 
its  own  negligence  is  the  sole  cause 
of  the  injury  or  concurs  with  a 
natural  cause  to  produce  the  in- 
jury." Lucking  v.  Sedalia,  180 
Mo.  App.  203,  208,  167  S.  W.  1152. 

Accumulation  of  ice  and  snow 
must  constitute  an  obstruction 
dangerous  to  public  travel  of  which 
the  city  had  actual  or  constructive 
notice  thereof.  Eallya  v.  New 
York,  147  N.  Y.  S.  953,  162  App. 
Div.  617. 

63  Wren  v.  Seattle,  100  Wash.  67, 
170  Pae.  342. 

After  snow  storm  sidewalks  must 
be  put  in  safe  condition  within  a 
reasonable  time.  Olson  v.  St.  Paul, 
141  Minn.  434,  170  N.  W.  586. 

Failure  for  several  days  to  re- 
move snow  from  a  much-used  side- 
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where  it  is  customary  to  treat  the  removal  of  snow  and 
ice  as  a  regular  part  of  sidewalk  management ;  **  failure 
of  the  municipality  to  use  ordinary  care  to  remove  de- 
fects arising  out  of  conditions  occurring  after  the  snow 
had  fallen ;  **  the  accumulation  of  snow  and  ice  in  a  de- 
pression which  is  a  defect  in  the  sidewalk,  and  which  de- 
fect was  the  proximate  cause  of  the  injury ;  *®  if  the 
municipality  carelessly  causes  water  to  flow  on  a  side- 
walk which  it  knows  or  should  know  would  produce  a 
dangerous  or  unsafe  condition ;  ^''  or  where  a  municipal- 
ity negligently  permitted  surface  water  to  be  drained 


walk,  in  a  business  section  may  be 
negligence.  Lucy  v.  Norwich 
(Conn.  1919),  106  Atl.  762. 

Under  a  statute  imposing  the 
duty  to  keep  streets  in  repair,  a 
municipality  which  negligently  al- 
lows ice  to  remain  on  a  sidewalk 
is  liable  for  damages  to  a  pedes- 
trian who  slips  and  falls  thereon. 
Sydney  v.  Slaney,  50  Dominion 
Law  Eeports  (Can.),  351. 

64  "While,  due  to  the  operation 
of  the  statutes  there  in  force,  mu- 
nicipalities in  the  New  England 
states  are  held  to  a  stricter  degree 
of  liability,  the  decided  weight  of 
authority  elsewhere,  as  well  as  the 
tendency  of  the  more  recent  deci- 
sions, is  to  hold  that  a  city  is  not 
ordinarily  liable  for  mere  slipper- 
iness  of  its  sidewalks,  occasioned 
by  snow  and  ice.  Where,  however, 
the  sidewalk  itself  is  defective,  or 
the  snow  or  ice  amounts  to  an  ob- 
struction, or  its  natural  condition 
has  been  changed  by  artificial 
means,  liability  may  attach;  or 
where  it  is  customary  to  treat  the 
removal  of  snow  and  ice  as  a 
regular  part  of  highway  manage- 
ment, a  failure  to  do  so  may  be- 
come    wrongful     or     negligent." 


Jaeger   v.   Newport,   155   Ky.   110, 
159  S.  W.  671. 

Where  all  other  sidewalks  in  the 
neighborhood  had  been  cleaned  of 
snow  and  ice,  and  pedestrian  slips, 
etc.,  on  one  remaining  uncleaned, 
the  burden,  it  was  held, ,  rested  on 
the  city  to  prove  that  it  was  im- 
possible to  clean  this  one  also,  if 
such  were  the  fact.  Williams  v. 
New  York,  214  N.  Y.  259,  108  N.  E. 
448,  451. 

65  Pinnane  v.  Perry,  164  la.  171, 
145  N.  W.  494. 

' '  It  has  been  held  that  when  cold 
follows  a  melting  of  snow,  causing 
a  film  of  ice  upon  the  sidewalks 
which  it  is  practically  impossible 
to  remove,  the  municipality  may, 
without  being  guilty  of  negligence, 
wait  for  a  change  of  temperature 
to  remedy  the  condition."  Bier- 
ness  V.  Missouri  Valley,  162  la. 
720,  144  N.  W.  628,  51  L.  E.  A. 
(N.  S.)  218. 

66Dracass  v.  Chicago,  193  111. 
App.  75. 

57  McCarthy  v.  Pulton,  170  N.  Y. 
S.  404,  182  App.  Div.  337. 

Water  flowing  on  street  and 
forming  ice,  where  city  knew  of 
it.  Abbott  V.  Springfield  (Mo.  App. 
1919),  210  S.  W.  443. 
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across  a  sidewalk  with  knowledge  that  in  cold  weather 
it  would  congeal  into  an  icy,  slippery  obstruction  to 
travel,  without  causing  such  a  danger  to  be  removed 
within  a  reasonable  time  after  receiving  actual  or  con- 
structive notice  of  its  existence.^^  In  certain  seasons  and 
localities,  as  is  well  known,  it  would  be  burdensome,  if 
not  impracticable,  to  impose  the  duty  on  the  municipality 
to  keep  its  sidewalks  clear  of  snow  and  ice  at  all  times. 
Pedestrians  must  assume  the  risks  attending  a  general 
slippery  condition  of  sidewalks  produced  by  natural 
causes  and  which  remain  despite  the  efforts  of  reasonable 
care  and  diligence.  Reasonable  care,  it  is  plain,  does  not 
require  the  walk  to  be  scraped  clean  down  to  the  sur- 
face, or  that  mere  foot  prints  made  in  the  soft  snow  and 
frozen  in  that  condition  should  be  removed;  nor  that 
sand  or  other  material  should  be  placed  on  the  walk  to 
prevent  pedestrians  walking  thereon  from  slipping.  As 
to  snow  and  ice  on  sidewalks,  concerning  the  necessity  of 
taking  into  account  local  climatic  conditions  prevailing 
at  the  time  of  inquiry,  it  has  been  said  in  New  York,  that : 
' '  The  same  rule  of  liability  cannot  be  applied  to  a  small 
municipality  in  the  northern  part  of  the  state,  during 
the  severe  winter  weather,  and  to  large  cities  in  the  south- 
em  part  of  the  state. "  ^*  As  a  municipal  corporation  is 
required  to  exert  due  care  to  keep  its  sidewalks  free 
from  all  dangerous  or  unsafe  obstructions  which  are  not 
the  result  of  natural  causes  the  law  recognizes  that  snow 
and  ice  which  has  been  suffered  to  accumulate  upon  a 
sidewalk  and  to  assume  an  especially  dangerous  form 
is  such  an  obstruction,  the  abatement  of  which  should 
be  included  within  the  scope  of  the  general  obligation  of 
the  municipality  in  the  proper  management  of  its  side- 
walks.®"   Therefore,  a  municipality  is  liable  only  for  un- 

SSStuder    v.    St.    Joseph     (Mo.  Jackson  v.   Kansas   City,   181  Mo. 

App.),  185  S.  W.  1196.  App.  178,  181,  182. 

69  Mitchell  V.  Dannemora,  164  N.  No      liability     unless      specially 

Y.  S.  917,  919,  178  App.  Div.  239.  dangerous,   but   ridge    of   ice   con- 

eOAlbritton  v.  Kansas  City,  192  cealed  by  snow  may  be  negligence 

Mo.  App.  574,  577,  188  S.  W.  239;  where   city  had  notice  thereof,  in 
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usual  and  especially  dangerous  formations  of  snow  and 
ice  on  a  sidewalk,  while  it  is  not  liable  for  general  con- 
ditions produced  by  alternate  freezing  and  thawing. 
Since  the  law  imposes  on  the  municipality  no  general 
duty  of  keepiag  its  sidewalks  clear  of  snow  and  ice  where 
the  only  danger  to  pedestrian  is  a  general  sUpperiaess 
caused  by  the  thawing  and  freezing  of  trampled  snow  it 
follows  there  is  no  liability.  But  where  snow  and  ice  on 
a  sidewalk  are  permitted  to  remain  until  the  surface 
thereof,  by  thawing  and  freezing,  or  by  the  reason  of 
travel  thereover,  has  become  rough,  uneven,  rigid  and 
slippery,  so.  as  "to  become  an  individualized  and  com- 
paratively isolated  obstruction  to  travel,"®^  and  where 


time  to  remove.  Abbott  v.  Spring- 
field (Mo.  App.),  210  S.  W.  443. 

61  Studer  v.  St.  Joseph  ,  (Mo. 
App.),  185  S.  W.  1196. 

TJneven  surface  with  rough 
places  two  or  three  inches  above 
the  level,  defective  and  actionable. 
Fogg  V.  Kansas  City,  187  Mo.  App. 
252,  254,  173  S.  W.  712. 

Liability  arises  where  pedestrian 
was  seriously  injured  by  falling  on 
a  ridge  or  mound  of  ice  on  the  side- 
walk of  main  street.  Turner  v. 
Towanda  Borough,  245  Pa.  15,  91 
Atl.  212. 

A  municipality  may  be  liable 
where  one  slips  and  falls  on  a  side- 
walk resulting  from  the  collection 
of  hard  ice  thereon  in  a  rough  and 
uneven  condition  that  covered  the 
walk  at  the  place  where  the  acci- 
dent occurred  for  at  least  two 
weeks  prior  thereto,  and  where  the 
condition  of  the  walk  was  unusual. 
Johnson  v.  Buffalo,  165  N.  T.  S. 
372,  178  App.  Div.  295. 

Pedestrian  fell  on  ridges  of  ice 
on  a  sidewalk,  and  an  instruction 
was  held  proper,  to  the  effect  that, 
if  the  jury  believed  that  said  ridges 


and  lumps  and  knots  of  ice  and 
snow  on  the  day  of  the  accident 
and  for  a  long  time  prior  thereto 
rendered  said  sidewalk  at  said 
place  dangerous  and  unsafe  and 
not  reasonably  safe  for  pedestrian 
traveling  over  and  upon  said  side- 
walk at  said  place  it  should  find 
for  plaintiff.  Cowgill  v.  St.  Joseph, 
180  Mo.  App.  327,  167  S.  W.  1157. 

Ice  on  sidewalks  is  an  inevitable 
condition  at  times  during  the  win- 
ter season  in  northern  climates. 
"When  this  condition  is  general 
over  the  city  there  is  no  help  for 
it,  nor  liability  because  of  it.  But 
if  it  is  exceptional  and  is  allowed 
to  become  hazardous  from  other 
causes  than  its  natural  formation, 
the  case  is  different.  If,  for  in- 
stance, it  is  allowed  to  form  in 
ridges,  or  separate  raised  or  uneven 
surfaces,  so  as  to  endanger  pedes- 
trians there  is  liability."  Krucker 
V.  St.  Joseph,  195  Mo.  App.  101, 
190  S.  W.  644. 

"The  general  conditions  of  our 
variable  winter  climate,  which  are 
the  work  of  nature  cannot  be 
guarded  against — 'but  if  the  city 
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this  condition  had  existed  for  such  a  length  of  time  that 
it  had  become  known  to  the  public  authorities  or  should 
have  become  known  to  them  in  the  exercise  of  reasonable 
vigilance  the  municipality  will  be  liable  for  damages  to 
one  injured  while  attempting  in  the  exercise  of  ordinary 
care  to  pass  over  such  sidewalk.®^ 

In  New  York  in  snow  and  ice  cases  the  interference 
with  travel'must  be:  (1)  dangerous;  (2)  unusual  or  ex- 
ceptional ;  that  is  to  say,  different  in  character  from  con- 
ditions ordinarily  and  generally  brought  about  by  the 
winter  weather  prevalent  in  the  given  locality.®*  The 
negligence  is  not  in  a  condition  discovered  to  exist,  but 
in  the  failure  on  the  part  of  the  municipality  to  remedy 
the  condition,  and  this  only  when  it  is  shown  that  it  is 
the  duty  of  the  corporation  to  remedy,  and  remedy  is 
within  its  power.®*   Under  the  Massachusetts  statute  a 


should  negligently  sufEer  snow  and 
ice  to  remain  and  accumulate  in  a 
particular  place,  until  it  became  of 
a  permanent  nature,  and  a  danger- 
ous obstruction  to  pedestrians,  then 
it  would  be  liable,  and  this  is 
the  measure  of  its  liability.'  " 
Williams  v.  New  York,  214  N.  Y. 
259,  108  N.  E.  448,  450,  quoting 
from  Brennan  v.  New  York,  114 
N.  Y.  578,  580,  130  App.  Div.  267, 
268. 

62  De  Wall  V.  Sioux  City,  181 
Iowa  333,  164  N.  W.  640. 

Pedestrian  fell  on  a  sidewalk  and 
broke  his  leg.  The  sidewalk  was 
all  covered  with  snow  and  hard  ice, 
packed  down  about  two  inches 
thick  and  had  so  remained  during 
five  or  six  days  before  the  accident. 
The  condition  of  the  ice  was  rough 
where  pedestrians  had  packed  down 
the  snow,  and  ice  had  formed  on 
the  top  of  it.  There  had  been  little 
flurries  of  snow  some  two  days 
prior  to  the  accident.  Held,  facts 
show  prima  facie:     (1)     A  danger- 


ous and  unusual  condition  of  the 
street;  and  (2)  the  lapse  of  suffi- 
cient time  to  charge  the  city  with 
constructive  notice  of  that  condi- 
tion. Williams  v.  New  York,  214 
N.  Y.  259,  108  N.  E.  448. 

City's  negligence,  jury  question. 
Burns  v.  Waterloo  (la.  1919),  173 
N.  W.  16. 

Safety  of  sidewalk,  held  jury 
question.  Collins  v.  New  York,  173 
N.  Y.  S.  451;  Slife  v.  Dorranceton 
Borough,  262  Pa.  182,  105  Atl.  39. 

68 '<  This  statement  of  the  rule 
finds  support  in  the  principal  deci- 
sions in  this  court  in  snow  and  ice 
cases."  Williams  v.  New  York, 
214  N.  Y.  259,  108  N.  E.  448,  per 
Bartlett,  C.  J.,  reviewing  New  York 
cases. 

64  While  a  municipality  is  not 
liable  for  ice  accumulating  on  the 
street  in  the  course  of  nature,  be- 
cause it  cannot  prevent  this,  and 
so  the  failure  to  protect  against  it 
does  not  lay  the  foundation  for  a 
charge   of  negligence,   when   snow 
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city  or  town  is  not  liable  for  an, injury  received  upon  a 
public  way  by  reason  of  snow  or  ice  thereon,  "if  the 
place  at  which  the  injury  *  *  *  -^v^as  sustained  was  at 
the  time  of  the  accident  otherwise  reasonably  safe  and 
convenient  for  travelers."  Thus  where  a  pedestrian  is 
injured  by  falling,  not  because  the  sidewalk  was  defective 
on  account  of  a  depression  therein  caused  by  a  channel  in 
the  center  to  carry  away  suriface  water,  but  because  of 
slippery  ice  thereon,  there  can  be  no  recovery.  Moreover, 
it  was  held  that  the  slight  depression  in  the  walk  could  not 
be  found  to  be  a  defect  in  the  absence  of  snow  or  ice,  and 
that  the  latter  must  be  found  to  be  the  sole  proximate 
cause  of  the  accident.®* 
.  The  thickness  of  the  snow  or  ice,  it  seems,  is  of  no  con- 
sequence. In  such  cases  the  rule  is  not  analogous  to  that 
which  prevails  in  the  case  of  defective  sidewalks,  namely, 
that  the  law  will  not  take  into  account  a  slight  inequality 
of  the  sidewalk,  say  four  inches.  "The  conditions  are 
too  dissimilar  to  warrant  any  such  analogy.  A  surface 
of  rough  ice  two  inches  thick  may  be  as  perilous  to  the 
way-f arer  as  if  it  were  a  foot  in  thickness. ' '  ®* 

d.  Crosswalks. 
§  2791.    What  defects  actionable  in  general.®' 

and  ice  fall  and  are  permitted  to  181,  187,  54  N.  E.  521,  523  (set  out 

remain   upon   the  walk   and  to  be  in  §  2770,  vol.  6,  ante), 
traveled    over   by   pedestrians    for  66  Williams    v.    New    York,    214 

such  a  length  of  time  that  it  be-  N.  T.  259,  108  N.  B.  448. 
comes  rough,  rounded,  uneven  and  67  Depression     about     one     inch 

irregular,  rendering  the  walk  dan-  deep,  worn  by  travel  and  in  area 

gerous  for  travel,  and  it  is  made  somewhat  larger  than  an  ordinary 

apparent   that   this   condition   thus  writing    tablet,    where  ^  the    water 

shown  to  exist,  the  failure  to  re-  would    lie    from    rain    or    melting 

move  or  protect  against  it  becomes  snow.    "Such  depression  is  clearly 

actionable    negligence,      Allen    v.  not  sufficiently  dangerous  to  charge 

Ft.  Dodge,  183  la.  818,  167  N.  W.  the   defendant    (city)    with   negli- 

577."  gence   for   allowing  it   to   remain, 

66  Neilson     v.     Worcester,     219  under  ordinary  circumstances.     If 

Mass.  88,  106  N.  B.  579,  following  there  was  an  accumulation  of  water 

Newton    v.    Worcester^    174   Mass.  in  a  depression  which  after*ards 
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VII.  DUTY  TO  GUARD  AND  WARN  AGAINST  DANGER. 

§  2795.    General  rule.^' 

Unless  the  place  is  dangerous  the  erection  of  barriers 
to  guard  a  street  or  sidewalk  is  not  required.^'  The  duty 
to  place  barriers  on  a  street,  although  travel  thereon  be 
in  a  degree  unsafe,  or  even  dangerous,  it  has  been  said, 
is  not  absolute.  The  law  does  not  require  it  unless  the 
danger  complained  of  is  unusual.''"  That  is,  ordinarily 
the  danger  must  be  of  an  unusual  character  to  require 
a  guard  rail,  but  whether  such  a  condition  exists  in  a 
particular  case  is  usually  one  of  fact  and  is  seldom  de- 
terminable as  a  matter  of  law,  for  example,  where  an 
elevated  sidewalk  is  constructed  along  an  embankment. 
The  question  whether  it  is  so  dangerous  as  to  require 
a  guard  rail  may  or  may  not  be  a  question  of  fact.''^ 

The  well  settled  general  rule  is  that  a  municipality  is 
required  to  erect  and  maintain  suitable  barriers  where 
there  are  dangerous  places  along  streets,  which  without 


became  ice,  and  if  it  thereby  be- 
came a  dangerous  thing  to  travel 
over  the  crossing,  it  has  not  been 
shown  that  the  defendant  had  ac- 
tual notice  of  its  condition,  nor  has 
it  been  shown  that  it  was  permitted 
to  remain  there  a  sufficient  length 
of  time  to  impute  notice  to  the 
defendant  and  thereby  charge  the 
defendant  with  the  duty  of  remov- 
ing it."  Jenkins  v.  Wilmington, 
5  Boyce  471  (Del.  Super.),  94  Atl. 
768. 

68  Tegtmier  v.  Covington  (Ky. 
1919),  209  S.  W.  382. 

Where  a  railing  or  barrier  was 
required  to  be  erected  by  a  rail- 
way company,  if  the  city  fails  to 
require  such  barrier  it  may  be 
liable  for  injuries  resulting  from 
such  failure.  Astoria  v.  Astoria  & 
C.  E.  E.  Co.,  67  Or.  538,  136  Pac. 
645. 

8  McQ.— 56 


When  a  warning  or  guard  is 
necessary,  failure  to  provide,  ren 
ders  street  out  of  repair,  and 
creates  liability  in  event  of  injury. 
Pollock  V.  Wheeling  Traction  Co. 
(W.  Va.  1919),  99  S.  E.  267,  270. 

69Elsmere  v.  Tanner,  158  Ky. 
681,  166  S.  W.  220. 

70  Swain  v.  Spokane,  94  Wash. 
616,  162  Pac.  991,  L.  E.  A.  19171), 
754,  following  Leber  v.  King  Coun- 
ty, 69  Wash.  134,  124  Pac.  397, 
42  L.  E.  A.  (N.  S.)  267. 

"It  has  not  been  deemed  neces- 
sary in  a  city  of  any  size  to  rail 
all  the  bridges  crossing  drains." 
Foreman  v.  Crowley,  143  La.  654, 
79  So.  210. 

71  Watson  v.  Duluth,  128  Minn. 
446,  151  N.  W.  143. 
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such  protection  will  render  the  streets  unsafe  to  trav- 
elers in  the  usual  modes  by  night  or  day,  e.  g.,  where  a 
street  abruptly  ends  at  the  edge  of  a  precipice.'^ 

"The  city  is  not,  as  a  rule,  bound  to  make  safe  for 
travel  the  area  outside  of  a  public  street,  nor  to  fence 
or  erect  barriers  to  prevent  travelers  from  straying  off 
the  street  to  adjoining  lands  upon  which  there  may  be 
dangei;ous  places ;  but  it  is  bound  to  provide  such  guards 
where  the  street  itself  is  unsafe  for  travel  by  reason  of 
the  close  proximity  of  excavations,  embankments,  deep 
water,  or  other  pit  falls  or  dangers.  This  is  necessary 
in  order  to  protect  persons  passing  upon  the  street. 
*  *  *  And  it  is  merely  a  matter  of  keeping  the  street 
safe.  It  is  not  negligence  for  a  city  to  construct  and  main- 
tain a  street  or  roadway  along  the  top  of  a  bluff.  Where 
the  roadway  is  narrow,  and  the  declivity  so  near  that  it 
may  reasonably  be  anticipated  that  the  passing  of  vehi- 
cles, the  shying  of  horses,  or  some  other  incident  to  traffic 
may  cause  some  traveler  to  deviate  from  the  traveled  way 
and  to  go  over  the  edge,  the  city  may  well  be  required  to 
guard  such  a  pitfall  along  the  roadside.  The  duty  re- 
quired of  a  city  is  that  of  ordinary  care. ' ' " 

Clearly,  a  city  need  not  erect  guard  rails  along  the 
edge  of  a  sidewalk  where  there  is  a  ditch  on  one  side,  to 
protect  horses  and  vehicles  from  falling  into  such  ditch." 

Failure  to  erect  a  barrier  which  would  not  have  pre- 
vented the  particular  injury  had  the  injured  not  been 
negligent  is  of  no  consequence.™ 

§  2796.    Same — dangers  created  by  third  persons.'® 

The  municipality  is  required  to  exercise  ordinary  care 

72  Chance  v.  St.  Joseph,  195  Mo.  diteh,  is  of  no  consequence  where 

App.   1,   190   S.   W.   24,   26.  one  allows  his  horse  to  draw  him 

WBridlia  v.  St.  Paul,  134  Minn,  onto  the  eidewalk,  and  results  in 

97,  158  N.  W.  794.  being    overturned   into    the    ditch. 

74  Dudley  v.  Smithland,  174  Ky.  Dudley  v.  Smithland,  174  Ky.  248, 

248,  192  S.  W.  21.  192  S.  W.  21. 

76    Failure  to  maintain  a  guard  76Seagraves  v.  Winston,  170  N. 

rail  "on    a    sidewalk    bordering    a  C.   618,  87  S.   E.   507;    Gellenbeck 
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to  guard  or  warn  travelers  against  such  injuries  as  might 
be  reasonably  anticipated  from  dangers  in  its  streets 
which  may  result  from  excavations  or  obstructions,"  al- 
though created  by  others,'^  e.  g.,  independent  contrac- 
tors." As  to  street  construction,  reconstruction  or  re- 
pairing, at  designated  places,  the  fact  that  the  munic- 
ipality is  having  the  work  done  or  requiring  it  to  be  done, 
is  notice  to  the  municipality  of  its  duties  in  such  situa- 
tion.*" 

§  2797.    Same — ^guards  required  by  ordinance." 


V.  Mobridge,  40  S.  D.  157,  166  N. 
W.  631;  Eowe  v.  Eichards,  32  S.  D. 
66,  142  N.  W.  664. 

Contractor  improving  street  need 
not  be  notified  of  defect.  Marmer 
V.  Richard  Carvel  Co.,  167  N.  T.  S. 
850. 

77  Johnson  v.  New  York,  208  N. 
T.  77,  101  N.  B.  691. 

78  Telephone  company  making  ex- 
cavations in  a  street.  Meek  v. 
Nebraska  Telephone  Co.,  96  Neb. 
539,   148  N.  W.   325. 

79  Sewer  pipes  were  being  laid  in 
the  street  by  independent  contrac- 
tor. Frohs  V.  Dubuque,  169  la.  431, 
150  N.  W.  62. 

Excavation  due  to  grading  eon- 
tractor.  There  were  no  barriers 
or  lights.  Plaintiff  fell  into  exca- 
vation and  was  injured.  City,  held 
negligent.       Eobinson     v.     Kansas 

City   (Mo.),  181  S.  W.  1004. 

Pedestrian  fell  into  a  trench  dug 
by  a  contractor  in  a  street  not 
guarded  by  lights  or  barriers. 
Verdict  for  plaintiff  was  sustained. 
Schumm  v.  Anderson  (Tex.  Civ. 
App.),  172  S.  W.  1121. 

80  In  case  of  an  excavation  in 
the  street  made  by  a  contractor, 
it  is  the  duty  of  the  city  to  protect 


the  public  against  such  an  excava- 
tion, whether  dug  by  the  city  or  a 
contractor,  and  the  city  is  required 
to  take  notice  thereof.  Doubia 
V.  Ottawa,  200  111.  App.  131. 

The  street  was  being  paved. 
"The  city  was  therefore  undoubt- 
edly guilty  of  negligence  in  permit- 
ting rock,  which  had  been  piled 
in  the  street  at  the  point  named, 
to  be  left  there  at  night,  without 
appropriate  signals  of  danger." 
Huntsville  v.  Phillips,  191  Ala.  524, 
67  So.  664. 

SiPemald  v.  Eaton  &  Smith  (Cal. 
App.),  180  Pae.  944;  Sutter  v.  Me- 
tropolitan St.  Ey.  Co.  (Mo.  App.), 
208  S.  W.  851;  Eobinson  v.  Kan- 
sas City  (Mo.),  181  8.  W.  1004; 
Kelly  V.  Walsh,  177  Mo.  App.  318, 
164  S.  W.  135;  Schlinski  v.  St. 
Joseph,  170  Mo.  App.  380,  384,  156 
S.  W.  823;  Meek  v.  Nebraska  Tele- 
phone Co.,  96  Neb.  539,  148  N.  W. 
325. 

Obstruction  visible.  Wagon  run 
into  pile  of  macadam  almost  half 
way  across  the  street,  and  some 
three  or  four  feet  high  which  was 
visible  by  light  of  street  lamps. 
There  was  no  warning  light  as  ordi- 
nance   required.      "And    in    such 
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§  2799.    Application  of  rule  to  paxticular  dangers. 

Obstructions  of  streets  in  building .  construction  law- 
fully permitted  by  the  municipality  should  have  barri- 
cades, barriers  or  lights  or  other  appropriate  means  to 
warn  the  public  of  danger.*^  Where  a  street  is  undergo- 
ing repair  it  should  either  be  closed  to  travel  or  the  city 
should  maintain  proper  batriers,  etc."  When  the  public 
streets  of  a  city  or  town  are  rendered  unsafe  by  reason 
of  repairs  being  made  therein,  or  have  become  defective 
or  unsafe  from  any  cause,  and  the  authorities  have  no- 
tice of  the  condition,  or  the  circumstances  are  such  as 
to  warrant  a  presumption  of  notice,  the  duty  to  warn  the 
public  by  lights  or  other  means,  while  such  repairs  are 
being  made,  or  the  unsafe  condition  exists,  arises.  The 
traveler  is  not  bound  to  make  investigations,  and  he  can- 
not be  charged  with  negligence  if  he  fails  to  do  so.** 
Where  two  sidewalks  joined,  one  of  plank  and  the  other 
of  cement,  and  the  plank  walk  was  six  inches  lower  than 
the  cement  walk,  it  was  held  incumbent  upon  the  city  to 

event  Ms  hurt  was  due  to  his  fail-  in  case  of  accident  the  city  will  be 

ure  to  avoid  an  obstruction  plainly  liable.     Cook  v.  Nebraska  City,  98 

visible,  and  which  he  saw  or  ought  Neb.  205,  152  N.  W.  390. 

to  have  seen."    Hunt  v.  St.  Louis,  Street  was  being  repaved.  Driver 

(Mo.),  211  S.  W.  673,  678.  of  wagon  was  thrown   out   of  his' 

82 Building  or  rebuilding  streets;  wagon  by  wheels  dropping  into  a 
if  there  are  signals,  etc.,  there  is  hole.  No  barriers,  light  or  warn- 
no  liability.  Tegtmier  v.  Coving-  ing  of  any  kind.  Verdict  for  plain- 
ton,  183  Ky.  312,  209  S.  W.  382.  tiflE  was  upheld.    Burton  v.  Kansas 

Paving  material  in  street  without  City,  181  Mo.  App.  427,  168  S.  W. 

danger    signal,    over    which    plain-  889. 

tiff's  wagon  ran  and  upset.  Luekey  Street  was  being  paved.     Pedes- 

V.  Kansas  City,'  169  Mo.  App.  666,  triau  at  night  fell  over  an  obstruc- 

155  S.  W.  873.  tion  and  was  injured.     Negligence 

83  McCarthy    v.    Stoneham,    223  was  failure  to  have  barriers,  warn- 

Maas.   173,   111  N.   E.   698;   Welsh  ing,  etc.     Verdict  for  plaintiff  sus- 

V.  South  Omaha,  98  Neb.  148,  152  tained.    Schlinski  v.  St.  Joseph,  170 

N.  W.  302;  Bell  v.  Greensboro,  170  Mo.  App.  380,  156  S.  W.  823. 

N.  C.  179,  86  S.  E.  1041.  84  Snyder  v.    Chinook,   48   Mont. 

The  street  was  undergoing  grad-  484,   138   Pac.    1090,    quoting  with 

ing  and  excavation  was  made  there-  approval   from   McCabe   v.   Butte, 

in.      If    there    are    no    barriers    or  46  Mont.  65,  125  Pac.  133. 
danger  signals   to   warn   travelers. 


§  2800]      GuAEDS :  Declivities  :  Embankments. 
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provide  signals  or  vsrarning  if  the  walk  was  in  common 
use  and  dangerous,  or  unsafe,  and  it  knew,  or  in  the  ex- 
ercise of  reasonable  care  ought  to  have  known  its  con- 
dition.** All  obstructions,'®  ditches,''  and  excavations," 
in  public  ways  which  are  dangerous  or  unsafe,  and  likely 
to  result  in  injury  to  travelers  using  such  ways  in  a 
proper  maimer  should  be  protected  by  suitable  warning 
signs  or  signals.*® 

§2800.    Same — declivities  and  embanlonents.^'' 

•S  If  the  light  was  so  placed 
as  to  throw  a  shadow  over  the 
offset  the  question  of  the  negli- 
gence of  the  city  and  the  con- 
tributory negligence  of  the  plaintiff 
were  for  the  jury.  Lauteasehlager 
V.  Seattle,  77  Wash.  12,  137  Pac. 
323. 

86  A.  bridge  which  forms  an  ob- 
struction in  the  middle  of  the  car- 
riage way  imposes  the  duty  on  the 
municipality  to  light  it  at  night 
in  order  to  give  notice  of  the 
existence  of  the  obstruction  to 
those  lawfully  using  the  highway. 
Gaines  v.  New  York,  142  N.  Y.  S. 
401,  404,  156  App.  Div.  789,  afdrm- 
ing  137  >f.  Y.  8.  964,  78  Misc.  Eep. 
126. 

Pile  of  brick  in  street;  light  at 
night  is  necessary.  Sutter  v.  Me- 
tropolitan St.  By.  Co.  (Mo.  App.), 
208  8.  W.  851. 

87  Unguarded  ditch  made  an 
opening  in  a  walk.  8uch  ditch 
should  be  barricaded  or  guarded 
in  some  way.  Balcom  v.  Independ- 
ence, 178  la.  685,  160  N.  W.  305. 

88  Fernald  v.  Eaton  &  Smith  (Cal. 
App.),  180  Pac.  944. 

Excavation  in  middle  of  street 
should  be  guarded  by  railing  and 
light  at  night.  Miller  v.  Duluth, 
134  Minn.  418,  159  N.  W.  960. 

Plaintiff   drove   into   an   excava- 


tion in  a  street  at  its  intersection 
with  a  well-traveled  road,  without 
barriers  or  signals  or  warning  of 
any  kind.  Municipality  held  liable. 
De  Long  v.  Oklahoma  City  (Okl.), 
148  Pac.  701,  L.  R.  A.  1915E,  597. 

A  city  is  negligent  to  permit  an 
excavation  to  remain  in  a  street 
unguarded.  The  pedestrian  stepped 
off  a  sidewalk  into  an  unguarded 
hole  in  the  street  where  years  be- 
fore a  catch  basin  for  a  gewer  had 
been  put  in  and  the  hole  left  open. 
Dinneem  v.  Ottawa,  200  111.  App. 
303. 

89  When  necessary  to  protection 
of  travelers.  Pollock  v.  Wheeling 
Traction  Co.  (W.  Va.),  99  N.  E. 
267. 

90  Johnson  v.  State,  173  N.  Y.  S. 
701;  Dallas  v.  Halford  (Tex.  Civ. 
App.),  210  S.  W.  725. 

Smith  V.  Eexburg,  24  Idaho  176, 
132  Pac.  1153;  Chance  v.  St.  Joseph, 
195  Mo.  App.  1,  5,  6,  190  8.  W.  24; 
Haughney  v.  Mahanoy  City  Bor- 
ough, 264  Pa.  482,  107  Atl.  843. 

Pedestrian  fell  from  an  elevated 
sidewalk  constructed  along  an  em- 
bankment where  there  was  no  rail- 
ings or  guards.  The  city  was  held 
liable.  Watson  v.  Duluth,  128 
Minn.   446,   151   N.  W.   143. 

Steep  emb?,nkment  along  a  pub- 
lic road;   duty  of  city  to  erect  a 
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§2801.    Same — ^persons  coming  on  street  from  private 
property  or  way.'^ 

§  2804.    Suificiency  of  guard  or  warning.'^ 

The  test  is  whether  the  means  employed  are  reasonably 
sufficient  for  the  purpose  intended.^^  Under  particular 
facts  the  sufficiency  is  often  a  question  for  the  jury.®* 

"The  object  of  a  barrier  is  to  give  warning  of  danger, 
but  where  the  condition  of  the  street  is  itself  a  danger 
signal,  the  necessity  of  a  barrier  is  removed."  Thus  a 
building  being  removed,  standing  in  the  street,  erected 


railing  or  sufficient  guard,  where 
the  lack  of  reasonable  protection 
at  such  place  renders  the  traveled 
way  itself  unsafe.  District  of  Co- 
lumbia V.  Washington,  44  App.  D. 
C.  120. 

Where  a  street  is  close  to  a  deep 
ravine,  it  is  negligence  on  the  part 
of  the  city  to  permit  its  use  at 
night  without  sufficient  guards.  In 
such  case  there  should  be  a  barrier 
or  some  kind  of  a  red  light  or  other 
appropriate  danger  signal  to  indi- 
cate the  presence  of  the  ravine  or 
gulch.  Beach  v.  Seattle,  85  Wash. 
379,  148  Pae.  39. 

Failure  to  guard  an  embankment 
and  excavation  in  a  street  that  had 
been  recently  graded.  The  em- 
bankment had  been  left  in  its 
natural  state.  The  plaintiff  fell 
down  the  embankment  at  night. 
Held,  city  not  required  to  g^ard 
portions  of  its  streets  left  in  a 
state  of  nature.  Eobinson  v.  Kan- 
sas City,  179  Mo.  App.  211,  166  S. 
W.  343. 

Dangerous  declivity.  Bond  v. 
Billerica  (Mass.  1919),  126  N.  E. 
281. 

Whether  failure  to  maintain 
barrier,  held  jury  question.    Dallas 


V.  Halford   (Tex.  Civ.  App.  1919), 
210  S.  W.  725. 

81  Kirkham  v.  Kansas  City,  89 
Kan.  651,  132  Pac.  160. 

92  Meek  V.  Nebraska  Telephone 
Co.,  96  Neb.  539,  148  N.  W.  325. 

93  It  has  been  held  that  the  test 
of  the  sufficiency  of  the  warning, 
as  where  an  awning  or  shed  has 
fallen  on  a  sidewalk,  does  not  de- 
pend on  whether  or  not  barriers 
or  similar  means  are  employed  but 
on  whether  or  not  the  means  actu- 
ally employed,  whatever  they  may 
be,  are  reasonably  sufficient  for 
the  purpose.  Hence,  an  instruction 
which  limits  the  city  to  use  of  cer- 
tain methods  of  precaution  is  mis- 
leading and  erroneous.  In  such 
a  case  the  city  is  required  to  use 
only  such  means  as  are  reasonably 
sufficient  to  warn  pedestrians  of 
the  dangerous  condition  of  the  shed 
and  sidewalk  and  the  jury  should 
have  been  so  instructed.  Gate- 
wood  V.  Frankfort,  170  Ky.  292, 
185  S.  W.  847. 

94  Doubia  v.  Ottawa,  200  lU.  App. 
131;  State  V.  Baltimore,  129  Md. 
686,  99  Atl.  860;  Hall  v.  Flint,  196 
Mich.  638,  162  N.  W.  270;  Me- 
Masters  v.  Lincoln,  101  Neb.  278, 
163  N.  W.  319. 


§  2806]  Sufficiency  of  Guards  :  Lighting  Steeets.    8427 

upon  cribbing  four  or  five  feet  high,  was  regarded  as  a 
danger  signal.®*  The  obligation  to  erect  a  railing  suflS.- 
ciently  strong  to  keep  automobiles  from  going  over  an 
embankment,  it  has  been  held,  is  not  imposed;  but  that 
a  railing  sufficient  to  protect  travel  generally  is  enough.*^ 

§  2806.    Duty  to  light  streets. 

Aside  from  statutory  or  charter  requirement  a  city  or 
town  is  under  no  duty  to  light  its  streets;  it  may,  if  it 
chooses,  leave  them  unlighted,  and  cannot  be  made  liable 
in  damages  to  a  traveler  who  is  injured  solely  because  of 
its  failure  to  light  them,'''  and  under  the  Massachusetts 
highway  act,  even  if  the  way  unlighted  be  dangerous,'* 
If,  however,  there  are  defects  or  unsafe  places  in  a  street 
or  sidewalk,  the  city  is  under  a  duty  to  exercise  ordinary 
care  to  warn  the  traveling  public  by  lights  or  other  rea- 
sonably sufficient  means  in  the  night  time  of  these  defects 
or  unsafe  places  and  if  it  fails  to  do  this,  will  be  liable 
to  any  person  injured  by  reason  of  such  failure.  In- 
stances are  excavations,®'  a  hole  in  a  sidewalk,^  a  water 

96  Lombardi  v.  Bathes  &  ^Rogers  reasonably  safe  for  travelers.  The 
Const.  Co.,  88  Wash.  243,  152  Pac.  court  in  denying  negligence  on  the 
1025,  1027,  approving  Hunter  v.  part  of  the  city  said:  "Whatever 
Montesano,  60  Wash.  489,  111  Pac.  may  be  the  measure  of  duty  of  a 
571,  Ann.  Cas.  1912B,  955.  municipality  to  erect  and  maintain 

98  Bond     V.      Bellerica      (Mass.  barriers  and  lights  to  warn  and  to 

1920),  126  N.  B.  381.  guard  against  defects  and  obstruc- 

97  Gee 's  Admr.  v.  Hopkinsville,  tious  in  public  ways,  it  is  settled 
154  Ky.  263,  157  S.  W.  30;  Dudley  in  this  commonwealth  that  the 
v.  Smithland,  174  Ky.  248,  192  S.  mere  failure  to  provide  and  main- 
W.  21;  Williams  v.  Washington,  tain  proper  lights  in  its  streets  is 
142  Ga.  281,  82  S.  E.  656;  Greens-  not  negligence  under  the  highway 
boro  V.  Robinson,  19  Ga.  App.  199,  act,  even  if  the  way  unlighted  be 
91   S.   B.   244.  dangerous."     Hill  v.  Boston,    131 

98  PlaintifE  fell  near  the  bottom  Mass.  372,  121  N.  B.  24,  per  Pierce, 
of  a  flight  of  steps  in  an  undfer-  J. 

ground  passageway  which  was  duly  99  Excavation  run  into  by  auto- 
laid  out  and  maintained  by  the  mobile.  No  signal  lights.  It  was 
city  as  a  public  way.  It  was  eon-  the  duty  of  the  city  "to  place 
tended  that  as  the  passageway  was  signal  lights  at  the  point  of  danger 
"continuously   dark"   it   was   not  to  warn  travelers  on  the  highway 
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pipe  above  the  surface  of  a  sidewalk,^  a  hydrant  in  a 
street  in  a  dangerous  position,*  and  a  bridge  constructed 
with  the  girder  and  truss  in  the  middle  of  the  carriage- 
way.* 

And  where  streets  are  undergoing  reconstruction  or 
repair,  reasonable  supervision  over  such  improvement 
work  and  care  of  streets  require  that  proper  lights  shall 
be  placed  at  excavations,  piles  of  material,^  piles  of  dirt 
and  other  obstructions  and  excavations  incident  to  such 
work.®  If  the  public  ways  are  in  a  reasonably  safe  con- 
dition for  travel,  containing  no  important  defects  or  un- 


thereof. "    Kendall  v.  Des  Moines, 
183  la.  866,  167  N.  W.  684. 

1  Hole  left  in  sidewalk  by  abut- 
ting owner  who  constructed  it  to 
light  his  basement.  It  had  re- 
mained twenty-one  days  without 
light  at  night,  nor  was  there  street 
light.  Verdict  for  plaintiff  was 
sustained  on  the  ground  of  the 
city's  negligence.  Gellenbeek  v. 
Mobridge,  40  S.  D.  157,  166  N.  W. 
631. 

2  A  one  inch  water  pipe  placed 
on  the  sidewalk  by  a  city  one  inch 
or  more  above  the  surface  thereof 
should  be  protected  at  night  by 
a  warning  sign  as  a  light.  "It  is 
clearly  negligence  for  the  city,  to 
place  such  an  obstruction  on  a  side- 
walk without  protecting  it  at  night 
by  a  light,  or  in  some  other  way." 
Blackwell  v.  Seattle,  97  Wash.  679, 
167  Pac.  53. 

8  Hydrant  placed  in  street  in 
dangerous  position  unguarded  with- 
out lights  and  a  pedestrian  collided 
therewith  at  night,  the  municipal- 
ity will  be  liable.  Berger  v.  Sol 
vay,  141  N.  Y.  S.  995,  156  App. 
Div.  440. 

4  Should  be  lighted  at  night  in 
order  to  give  notice  of  the  exist- 


ence of  the  obstruction  to  those 
lawfully  using  the  highway.  Gaines 
V.  New  York,  142  N.  Y.  S.  401, 
404,  156  App.  Div.  789,  following 
Corcoran  v.  New  York,  188  N.  Y. 
131,  80  N.  E.  660. 

Pleading  absence  of  light  as  bear- 
ing on  question  of  contributory 
negligence.  Birkhimer  v.  Sedalia 
(Mo.  App.),  200  S.  W.  298,  300. 

Whether  absence  of  light  was 
proximate  cause  of  injury,  ques- 
tion of  fact  for  jury.  State  v. 
Baltimore,  129  Md.  686,  99  Atl. 
860. 

6  A  pile  of  sand  and  crushed 
stone  deposited  in  a  street  by  a 
contractor  was  run  into  by  an  auto- 
mobile, no  light.  Verdict  for  plain- 
tiff was  upheld.  Britt  v.  Omaha 
Concrete  Stone  Co.,  99  Neb.  300, 
156  N.  W.  497. 

8  Hardy  v.  West  Coast  Const.  Co., 
174  N.  C.  320,  93  8.  B.  841,  follow- 
ing Kinsey  v.  Kinston,  145  N.  C. 
106,  58  S.  E.  912. 

Street  was  being  repaired.  There 
was  no  warning  light,  but  an  arc 
light  at  street  intersection  was 
burning,  but  it  was  insufficient. 
Burton  v.  Kansas  City,  181  Mo. 
App.  427,  168  S.  W.  889. 


§  2807]      Steeet  Lighting:  Notice  of  Defects.         8429 

safe  places,  a  municipal  corporation  has  a  broad  discre- 
tion as  to  the  number  and  character  of  lights  that  it  will 
establish,  and  cannot  be  made  liable  in  damages  for  the 
failure  to  furnish  such  number  and  quality  of  lights  as 
would  better  illuminate  the  streets  than  those  provided.' 
If  a  municipality  allows  a  street  to  remain  out  of  re- 
pair, or  in  a  dangerous  condition  the  fact  of  the  absence 
of  lights  or  safeguards  of  any  character  at  the  place  may 
be  considered  along  with  all  of  the  other  evidence  in. 
determining  whether  there  is  negligence  in  failing  to  keep 
the  street  in  a  reasonably  safe  condition  for  passage.* 
The  absence  of  a  light,  it  has  been  held,  constitutes  "a 
defect  in  the  street,"  e.  g.,  failure  to  light  an  electric  light 
at  the  crossing  of  two  well-traveled  streets,  where  a  col- 
lision between  an  automobile  and  a  bicycle  occurred.^ 

VIII.   NOTICE  OP  DEFECTS. 

§  2807.    Necessity  for. 

Late  decisions  adhere  strictly  to  the  general  rule  that, 
to  render  a  municipality  liable  for  injuries  for  failure  to 
keep  its  public  ways  in  a  reasonably  safe  condition  it 
must  appear  that  it  knew,  or  had  reasonable  cause  to 
know,  of  the  defective  condition  a  sufficient  length  of 
time  prior  to  the  accident  to  enable  it  to  put  the  way  in 

7  Gee 's  Admr.  v.  Hopkinsville,  granitoid  steps  as  a  continuation 
154  Ky.  263,  157  S.  W.  30.  of   a  sidewalk;    verdict   for  plain- 

"It    is    not    an    absolute    duty  tiff   was   sustained.     Birkhimer   v. 

imposed    upon    the    corporation    to  Sedalia  (Mo.  App.),  200  S.  W.  298. 
light  its  streets,  and  when  it  does  Plaintiff  fell  through  a  defective 

so  the  placing  of  the  lights  is  left  culvert  over  a  street  crossing  which 

largely  to  its  discretion."     Rollins  had  been  out  of  repair  a  sufficient 

V.   Winston-Salem,   176  N.   C.  411,  length  of  time  to  charge  the  city 

97  S.   E.   211.  with    notice    of   its    condition.      It 

8  Greensboro  v.  Eobinson,  19  Ga.  was  a  very  dark  night  and  there 
App.  199,  91  S.  E.  244;  Williams  were  no  street  lights.  City  held 
V.  Washington,  142  Ga.  281,  82  S.  liable.  Ledbetter  v.  Kirksville,  167 
E.  656,  L.  E.  A.  1915A,  325  Ann.  Mo.  App.  195. 

Cas.  1916B,  196.  9  Sexton  v.  Eock  Hill,  107  S.  C. 

Absence    of    light.      Pell    down      505,  93  S.  E.  180. 
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a  state  of  repair.^"  Expressed  in  other  phrase,  notice, 
actual  or  constructive,  to  the  municipality  of  the  particu- 
lar defect  is  essential,^^  unless  the  public  way  had  been 
rendered  unsafe  by  the  direct  act,  order  or  authority  of 
the  city  or  town.^^  And  the  same  rule  is  uniformly  ap- 
plied where  the  defect  producing  the  accident  was  caused 
by  a  third  person.^*     Statutes  deny  actions  against  a 


lost.  James  v.  Staey,  203  Fed. 
35,  121  C.  C.  A.  371;  Smith  v. 
Marceline  (Mo.  App.),  198  S.  W. 
1116;  Ballance  v.  Granite  City,  188 
111.  .App.   315. 

When  notice  to  city  is  not  ma- 
terial. Wallower  v.  Webb  City, 
171  Mo.  App.  214,  156  S.  W.  48. 

11  Georgia.  Brown  v.  Milledge- 
ville,  20  Ga.  App.  392,  93  S.  B.  25. 

Kentucky.  Ashland  v.  Boggs, 
161  Ky.  728,  171  S.  W.  461;  Schmidt 
V.  Newport,  184  Ky.  342,  212  S.  W. 
Il3;  Tudor  v.  Louisville,  172  Ky. 
428,  189  S.  W.  456,  458. 

Louisiana.  Carroll  v.  New  Or- 
leans Ey.  &  Light  Co.,  132  La. 
683,  61  So.  752. 

Maryland.  Long  v.  B.  F.  Swee- 
ten &  Son,  123  Md.  88,  90  Atl.  782; 
Delmar  v.  Venables,  125  Md.  471, 
94  Atl.  89,  91. 

New  York.  Schmidt  v.  New 
York,  167  N.  Y.  S.  23,  179  App. 
Div.  667;  Engel  v.  New  York,  146 
N.  Y.  S.  307;  Euppert  v.  New  York, 
153  N.  Y.  S.  100,  90  Misc.  Eep. 
365. 

N.  Carolina.  Dowell  v.  Ealeigh, 
173  N.  C.  197,  91-  S.  E.  849,  852; 
Sehorn  v.  Charlotte,  171  N.  C.  540, 
88  S.  E.  782. 

Oklahoma.  Bellevue  Gas  &  Oil 
Co.  V.  Carr  (Okl.),  161  Pae.  203. 

Texas.  Ft.  Worth  v.  Weisler 
(Tex.  Civ.  App.),  212  S.  W.  280. 

Washington.      Cha^e    v.   Seattle, 


80  Wash.  61,  141  Pae.  180;  Wilton 
V.  Spokane,  73  Wash.  619,  132  Pae. 
404. 

Horse  shied  at  a  boiler  on  or 
close  to  the  street  and  fell  into 
a  lake;  creates  no  liability  unless 
the  city  had  notice  of  the  defect. 
Hazlehurst  v.  Shows,  113  Mis3.  263, 
74  So.  122. 

Defect  in  sidewalk  due  to  removal 
of  brick.  To  create  liability  on 
the  part  of  the  city,  notice,  actual 
or  constructive,  of  such  defect  must 
be  shown.  Vannort  v.  Chestertown, 
132  Md.  685,  104  Atl.  113. 

Pedestrian  fell  on  ice  that  had 
formed  a  few  hours  before  on  the 
sidewalk.  There  was  no  evidence 
that  the  borough  authorities  had 
actual  notice  of  it,  and  it  had  not 
existed  for  such  a  length  of  time 
that  constructive  notice  could  be 
imputed  to  them.  Swan  v.  Indiana 
Borough,  242  Pa.  596,  89  Atl.  664. 

City  must  take  notice  of  excava- 
tion made  by  a  contractor.  Dauvia 
V.  Ottawa,  200,  111.  App.  131. 

12  Woodward  v.  Bowder  (Okl.), 
149  Pae.  138. 

IS  Eagan  v.  Covington,  166  Ky. 
825,  179  S.  W.  1026. 

A  barrel  stave  was  kicked  by  a 
policeman  heading  a  procession  and 
it  struck  a  bystander  on  the  side- 
walk, held  in  the  absence  of  no- 
tice, city  is  not  liable.     Evans  v. 
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municipality  for  injuries  to  person  or  property  sustained 
in  consequence  of  any  public  way  being  defective,  out  of 
repair,  unsafe,  dangerous  or  obstructed  without  the  giv- 
ing of  written  notice  of  the  defective  condition  to  the 
municipality  or  named  officers  thereof,  and  unless  there 
was  a  failure  within  a  reasonable  time  thereafter  to  re- 
pair oj  remove  the  defect  specified,  or  in  the  absence  of 
such  notice  unless  it  appears  that  the  defective  condi- 
tion existed  for  so  long  a  period  that  the  same  should 
have  been  discovered  and  remedied  by  the  municipality 
in  the  exercise  of  reasonable  care  and  diligence.^* 


Des  Moines,  169  la.  321,  151  N.  W. 
397. 

A  pole  of  a  light  company  in  the 
street  fell  upon  and  killed  a  child. 
As  the  basis  of  an  action  against 
the  municipality  "is  negligence 
and  its  duty  is  that  of  inspection, 
it  must  be  shown  that  it  had  knowl- 
edge of  the  defect  or  might  have 
known  thereof  by  the  use  of 
reasonable  care  and  watchfulness. 
*  *  *  Its  duty  in  the  care  of 
its  streets  was  not  to  seek  for 
defects,  but  to  observe  them  when 
they  became  observable  in  the  ex- 
ercise of  reasonable  supervision." 
Kost  V.  Ashland  Borough,  236  Pa. 
164,   84  Atl.   691. 

Notice  of  dangerous  condition  of 
a  billboard  on  a  sidewalk  and  sufS.- 
cient  time  to  enable  the  city  to 
correct  the  situation  is  necessary. 
In  absence  of  some  information  it 
is  not  bound  to  investigate.  Van 
De  Vere  v.  Kansas  City  (Mo. 
App.),  196  S.  W.  765. 

In  an  action  due  to  a  shed  fall- 
ing, on  a  sidewalk  if  the  city  offi- 
cers were  present  when  it  fell  and 
the  injury  for  which  suit  was 
brought  occurred  four  hours  there- 


after, the  question  whether  by 
the  exercise  of  ordinary  cire 
the  city  could  have  discovered  the 
dangerous  condition  in  time  to  take 
reasonable  precaution  for  the  in- 
jury was  for  the  jury.  Gatewood 
V.  Frankfort,  170  Ky.  292,  185  S. 
W.  847. 

The  fall  of  a  tree  due  to  the 
negligence  of  the  tree  warden  and 
his  assistants  creates  no  municipal 
liability  where  there  was  nothing 
to  warrant  a  finding  that  the  tree 
was  a  menace  to  the  public  safety 
for  such  a  length  of  time  that  the 
city  had,  or  in  the  exercise  of 
proper  care  and  diligence  might 
had,  reasonable  notice  of  its  con- 
dition. Leary  v.  Newburyport,  216 
Mass.  225,  103  N.  E.  477;  Donohue 
V.  Newburyport,  211  Mass.  561,  98 
N.  E.  1081,  Ann.  Cas.  1913B,  742. 

l4Minton  v.  Syracuse,  158  N.  Y. 
S.   470,   473,   172   App.   Div.   39. 

Statutes  requiring  notice  are 
strictly  construed.  Dallas  v.  Shows 
(Tex.   Civ.   App.),   212  S.   W.   633. 

Statute  requiring,  to  create  liabil- 
ity, valid.  G-rambs  v.  Birmingham 
(Ala.  1919),  80  So.  874. 
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§  2808.    Same — ^notice  not  necessary:  where  original  neg- 
ligence that  of  municipality." 

"It  is  only  in  cases  where  the  negligence  rehed  on  is 
the  failure  of.  the  city  to  remove  an  obstruction  or  to  re- 
pair a  defect  in  the  street  not  caused  by  its  own  act  or 
neglect  that  the  question  of  notice  of  obstruction  or  de- 
fect is  an  essential  element.".^®  Thus  where  the  defect 
is  not  the  result  of  an  accidental  or  wrongful  act  of  an- 
other, but  the  natural  consequence  of  negligence  in  the 
original  construction  by  the  city  of  which  it  was  charged 
with  notice  from  the  beginning  and  which  it  was  under 
a  continuous  duty  to  repair,  actual  or  constructive  notice 
is  not  necessary  to  fix  municipal  liability.^'' 

§2809.    Same — ^where     original    negligence     that     of 
licensee." 


IB  Youngblood  v.  Mason  City,  165 
la.  488,  146  N.  W.  20;  McMasters- 
V.  Lincoln,  101  Neb.  278,  163  N.  W. 
319. 

Defect  was  ditch  in  a  sidewalk 
which  the  city  directed  to  be  dug, 
in  which  ease  city  has  notice  of 
the  defect.  Henderson  v.  Fields 
(Tex.  Civ.  App.),  194  S.  W.  1003. 

"It  is  well  settled  in  this  state 
that  the  defendant  (municipality) 
is  not  entitled  to  notice  where  it 
created  the  obstruction  in  the  side- 
walk which  caused  the  injury." 
Elrod  v.  Franklin,  140  Tenn.  228, 
204  S.  W.  298,  302;  McCarthy  v. 
Mountain  VievK,  136  Tenn.  133,  188 
S.  W.  595;  riughes  v.  Nashville, 
137  Tenn.   177,   192   S.  W.   916. 

16  Murray  v.  Seattle,  96  Wash. 
646,  165  Pac.  895,  899,  citing  §  2808. 

17  Trippensee  v.  Jefferson  City, 
174  Mo.  App.  727,  730,  161  S.  W. 
303. 

Where   city  is  negligent  in   the 


original  construction  of  a  sewer 
cover  which  becomes  displaced  by 
a  pedestrian  stepping  on  it,  it  is 
chargeable  with  notice  of  defect. 
Trippensee  v.  Jefferson  City,  174 
Mo.  App.  727,  161  S.  W.  303. 

A  structural  defect  in  the  cover 
of  a  coal  hole  in  the  sidewalk  exist- 
ing the  city  is  chargeable  with  no- 
tice of  the  defect  from  the  be- 
ginning. The  cover  of  a  coal  hole 
in  a  sidewalk  made  to  fit  not  into 
an  iron  collar  but  to  rest  upon  a 
stone  shoulder  which  cannot  be 
fastened  from  within  and  which 
tips  when  trodden  upon  is  a  struc- 
tural defect.  Hebenheimer  v.  St. 
Louis,  269  Mo.  92,  99,  100,  189  S. 
W.  1180. 

18  See  §  2751,  ante. 

Street  carnival.  Augusta  v. 
Jackson,  20  Ga.  App.  710,  93  S.E. 
304. 

Permission  to  use  sidewalk  for 
building  material  is   ample  notice 


§  2810]      Defective  Street  :  Notice  to  Whom. 
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§  2810.    Notice  to  particular  persons  as  imputed  to  mu- 
nicipalities." 

The  notice  must  be  through  some  officer  or  agent  of 
the  city  whose  duty,  in  some  way,  relates  to  the  care  of 
its  streets.*"  "Notice  to  such  officers  as  the  city  mar- 
shal or  night  watchmen  in  respect  to  the  unsafe  condi- 
tion of  a  sidewalk  is  not,  ordinarily  notice  to  the  city; 
but  when  such  officer  is  authorized,  as  by  the  city  coun- 
cil or  mayor,  to  observe  and  report  or  otherwise  pre- 
ventively act  in  respect  to  such  condition,  or  the  danger 
therein,  notice  to  him  is  sufficient. "  *^ 

Notice  to  the  mayor  of  the  city  or  a  councilman  or 
street  commissioner  or  a  member  of  the  committee  on 


to  city.  De  Garmo  v.  Vogt,  151 
Ky.  847,  152  S.  W.  969. 

Permission  granted  by  city  to 
make  excavation — no  notice  re- 
quired. Eepperd  v.  Chapin,  190 
Mich.   19,   155  N.  W.   706. 

Where  city  authorizes  contractor 
to  do  something  rendering  a  street 
unsafe,  requiring  warning  lights, 
no  notice  of  contractor's  failure 
need  be  proved,  etc.  Burton  v. 
Kansas  City,  181  Mo.  App.  427, 
437,  168  S.  W.  889. 

Granting  permit  for  specified 
work  in  a  highway  for  the  benefit 
of  the  licensee  is  ample  notice  to 
the  city,  for  all  obstructions  reason- 
ably to  be  anticipated.  Fitch  v. 
Hartford,  92  Conn.  365,  102  Atl. 
768. 

A  permit  was  granted  by  the  city 
to  construct  a  brick  building  ad- 
jacent to  the  sidewalk.  In  such 
case  the  city  must  be  charged  with 
knowledge  that  the  building  was 
in  course  of  construction.  This 
imposed  upon  th^  city  the  duty 
of  placing  proper  guards  or  ob- 
structions across  the  sidewalk  that 
would  prevent  people  from  passing 


along  the  sidewalk  at  that  place 
while  the  wall  was  in  course  of 
construction.  Eowe  v.  Eichards, 
32  S.  D.  66,  142  N.  W.  664,  668. 

19  Gakes  v.  Oneida,  167  N.  Y.  S. 
389,  180. App.  Div.  118. 

20  Birmingham  v.  McKinnon 
(Ala.),  75  So.  487,  quoting  with 
approval  part  of  §  2810,  vol.  6, 
ante. 

Notice  to  a  day  laborer  of  defect 
in  a  street  is  not  notice  to  the 
town.  Monds  v.  Dunn,  163  N.  C. 
108,  79   S.  B.  303. 

Actual  notice  of  defect  of  park 
commissioners  of  a  sidewalk  near 
a  bathing  beach,  held  not  to  be 
notice  to  the  board  of  public  works 
who  had  general  charge  of  the  city 
streets.  "In  order  to  charge  a 
city  with  actual  notice,  such  no- 
tice must  be  brought  home  to  some 
officer  or  person  who  is  in  some 
way  chargeable  with  the  duty  of 
maintaining  the  streets  in  proper 
condition. ' '  MacDermid  v.  Seattle, 
93  Wash.  167,  160  Pac.  290. 

21  Woodward  y.  Bowder  (Okl.), 
149  Pac.  138. 
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streets  and  alleys  is  sufficient.^^  And  notice  to  a  police- 
man,^' particularly  a  police  officer  in  charge  of  a  police 
precinct  in  which  the  defective  street  was,  has  heen  held 
notice  to  the  city.^ 

§  2811.    Actual  notice.** 

It  is  not  essential  that  the  municipality  have  actual 
knowledge.^®  The  city's  actual  knowledge  of  the  defec- 
tive condition  of  one  of  its  streets  or  sidewalks  may  be 
shown  by  circumstantial  as  well  as  by  direct  evidence.*'' 

Where  the  charge  is  negligent  maintenance  of  a  ladder 
on  one  side  of  a  street,  near  a  market  building,  evidence 
is  admissible  bearing  on  the  issues  of  actual  and  con- 
structive notice  to  the  city  relating  to  the  character  of 
the  use  of  the  building  and  street,  to  the  number  of  em- 
ployees of  the  city  on  duty  in  and  around  the  building, 
and  to  the  duties  of  the  various  employees  with  respect 
to  the  removal  or  reporting  of  obstructions  in  the  street 
and  passage  ways.** 

22  Blake  v.  Bedford,  170  la.  128,  Evidence  that  notice  was  given 

151  N.  W.  74,  78.  to    a   police    officer  while   he   was 
Notice     to     superintendent ,    of,     on   duty  of  a   defective  coal  hole 

street  of  defect  in  street  is  notice  in  the  sidewalk  which  caused  per- 

to   city.     Newport  v.   Zimmerman,  sonal  injury,  and  evidence  that  po- 

152  Ky.  582,  153  S.  W.  969.  lice  officers  on  duty  in  the  district 
"Notice    to    a    street    commis-  examined  the  coal  hole  and  testified 

sioner,    or    to    the    member    of    a  that  it  was  secure,  held  to  be  evi- 

commou  council  of  a  city  of  a  de-  dence  of  actual  notice  to  the  city, 

fective    condition    of    a    street    or  Hebenheimer  v.  St.  Louis,  269  Mo., 

crossing    is    actual    notice    to    the  92,  lOQ,  189  S.  W.  1180. 

city."     Hammond  v.  Jahuke,   178  26 Saxon    v.    Houlka,    107    Miss. 

Ind.    177,  99   N".'  E.   39.  161,    65    So.   124;    Huyler   v.   New 

23  Policeman   had   knowledge    of  York,  145  N.  Y.  S!  650,  160  App. 
defect,  and  hence  city  was  charged  Div.  415. 

with  notice  thereof.     Willis  v.  St.  26  Gushing    v.    Bowdlear    (Okl.), 

Joseph,    184    Mo.    App.    428,    171  177  Pac.  561;  Lawton  v.  Hills,  53 

S.  W.  27,  following  Carrington  v.  Okl.    243,   156   Pac.   297. 

St.    Louis,    89    Mo.    208,    1   S.    W.  27McNiell     v.     Cape     Girardeau 

'240,  58  Am.  Eejp.  108.  (Mo.),  190  S.  W.  327. 

24Engel     V.     Minneapolis,     138  28  Spalding   v.   Ziegler,    178   Mo. 

Minn.  438,  16?  N.  W.  278.  App.  698,  160  S.  W.  14. 
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§  2813.    Constructive  notice.'^s 

By  constructive  notice  is  meant  such  notice  as  the  law 
imputes  in  the  circumstances  of  the  case.^°  Constructive 
notice  is  established  when  the  evidence  shows  that  the 
defective  condition,  although  not  actually  known  by  the 
city,  could  have  been  known  by  the  exercise  of  ordinary 
diligence  and  care  on  its  part.^^  To  charge  the  city  with 
constructive  notice  the  defect  must  be  either  open  and 
notorious,*^  or  apparent  by  a  reasonable  inspection,** 


29  MoKelvey  v.  Juniata  Borough 
(Pa.  1919),  108  Atl.  205;  Smith 
V.  New  Orleans,  135  La.  980,  66 
So.  319  (citing  §  2813,  vol.  6, 
ante) ;  Annapolis  v.  Stallings,  12 
Md.  343,  93  Atl.  974;  Madison  v. 
Antigo,  153  Wis.  287,  141  N.  W. 
265. 

Eule  applies  only  to  such  de- 
fects as  might  have  been  discov- 
ered by  ordinary  diligence.  New 
Albany  v.  Slattery  (Ind.  App. 
1919),  124  N.  E.  755. 

SODelmar  v.  Venables,  125  Md. 
471,  94  Atl.  89,  91. 

31  Tudor  V.  Louisville,  172  Ky. 
429,    189    S.    W.    456. 

Where  city  should  have  known 
of  defect  it  will  be  chargeable 
with  notice.  Lifschitz  v.  Chicago, 
194  111.   App.  488. 

Evidence  to  support  the  implied 
notice  on  the  part  of  the  city 
by  reason  of  the  evidence  that 
the  defect  had  caused  previous 
accident  is  admissible.  This 
proves  implied  notice  to  the  city 
of  the  defect,  as  here  a  chuckhole. 
Richardson  v.  Seattle,  97  Wash. 
521,  166  Pac.   1131. 

The  fact  that  one  pedestrian  out 
of  a  multitude  had  met  with  an 
accident  at  a  particular  place  on 
the  street  is  not  sufficient  to  charge 


the  city  with  constructive  notice 
that  the  street  was  in  a  dangerous 
condition.  O'Brien  v.  New  York, 
170  N.  Y.  S.  592,  595,  182  App.  Div. 
810. 

32  Open  and  obvious  hole  in  a 
sidewalk  existing  more  than  a  year, 
binds  city.  Dolding  v.  St.  Charles, 
166  Mo.  App.  403,  149  S.  W.  51. 

Accumulation  of  debris  on  street, 
existing  about  three  weeks,  infer- 
ence the  city  had  notice.  Starkey 
V.  Greenville,  189  Mo.  App.  352, 
175  S.  W.  314. 

Lumber  stored  in  street,  etc. 
Dougherty  v.  St.  Louis,  251  Mo. 
514,  158  S.  W.  326. 

Of  dangreous  condition  of  bill- 
board on  sidewalk.  Van  De  Vere 
V.  Kansas  City  (Mo.  App.),  196 
S.  W.  785. 

Water  pipe  sticking  above  dirt 
walk  for  considerable  time.  Sunapi 
V.  Lee   (E.  I.  1918),  102  Atl.  961. 

Whether  grating  over  a  sewer 
intake  was  br9ken  was  known  to 
city.  Lichenberg  v.  Seattle,  94 
Wash.  391,  162  Pac.  534. 

Whether  defective  condition  of 
a  tree  which  fell  on  pedestrian 
was  sufficiently  open  and  notorious 
as  to  be  constructive  notice  to  the 
city.  Indianapolis  v.  Slider,  56 
Ind.  App.  230,  105  N.  E.  56. 
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"and  as  to  those  defects  a  reasonable  time  must  elapse 
before  it  may  be  said  that  the  city  should  be  cha:|^ed  -with 
notice. ' '  ** 


As  to  notice  whether  a  sign 
which  was  suspended  over  a  side- 
walk for  at  least  one  month,  was 
so  low  that  a  pedestrian  struck  his 
^  head  against  it  and  was  injured, 
is  jury  question.  Baillie  v.  Wal- 
lace, 24  Idaho  706,  135  Pac.  850, 
853;  Powers  v.  Boise  City,  22  Idaho 
286,  125  Pac.  194. 

As  a  result  of  a  violent  storm 
it  was  known  that  trees  and 
wires  had  fallen  indiscriminately 
throughout  the  city.  While  it 
would  be  impossible  for  the  city 
to  clear  all  the  streets  of  obstruc- 
tions at  once,  it  might  be  prac- 
ticable a  few  hours  after  the  storm 
had  abated  to  locate  all  fallen 
trees,  and  to  guard  against  acci- 
dents by  aflSxing  lights  at  points 
of  danger.  Must  exercise  an  active 
vigilance  over  the  streets.  A  city 
officer  cannot  be  indifferent,  fold 
his  arms,  shut  his  eyes,  ete.  He 
had  means  of  knowing.  Ferguson 
v.  Newburgh,  161  N.  Y.  S.  573,  174 
App.  Div.  554. 

33  A  metallic  curb  box  placed  on 
the  sidewalk  by  the  city  over  which 
pedestrians  tripped  and  fell.  "The 
curb  box  over  which  plaintiff  fell 
was  placed  in  the  sidewalk  by 
agents  of  the  city  in  violation  of 
its  own  ordinance.  Officers  and 
agents  of  the  city  saw  the  curb 
box  in  this  position  weekly  and 
monthly,  or  at  least  they  should 
have  seen  it.  The  slightest  in- 
spection upon  the  part  of  the  city 
would  have  disclosed  the  improper 
location  of  the  curb  box.  The  city 
insists    that    at    the    time    it    was 


installed  it  was  level  with  the  sur- 
face of  the  sidewalk,  if  not  cov- 
ered entirely  over.  But  it  must 
»be  admitted  that  it  was  improperly 
located  by  the  city  through  its 
agents,  and  in  violation  of  its  ordi- 
nance. It  is  fair  to  presume  that 
the  city  had  a  record  of  its  loca- 
tion in  its  o.ffice  to  which  its  agents 
and  officials  had  easy  access,  and 
if  they  did  not  actually  see  and 
know  the  negligent  conditions 
which  the  curb  box  created,  it 
must  be  held  in  law  to  have  done 
so."  Elrod  V.  Franklin,  1,40  Tenn. 
228,  204  S.  W.  298,  302. 

34  Green  v.  Philadelphia,  63  Pa. 
Super.  Ct.  121,  123,  124. 

Imputable  where  city  by  the  ex- 
ercise of  ordinary  care  could  have 
discovered  and  repaired  defect 
prior  to  accident.  It  may  be  in- 
ferred, etc.  Hammond  v.  Jahuke, 
178  Ind.  177,  99  N.  E.  39;  Valpa- 
raiso V.  Chester,  176  Ind.  636,  96 
N.  E.  765,  768. 

Where  city  might  have  known 
of  the  defect  by  the  exercise  of 
proper  care  and  diligence,  and 
which  could  have  remedied  it  by 
the  exercise  of  reasonable  care, 
a  basis  for  liability  is  laid.  Thomas 
V.  Winthrop,  222  Mass.  456,  111  N. 
E.  173. 

Under  the  Massachusetts  statute 
making  cities  liable  for  personal 
injuries  for  defects  in  highways 
where  such  injury  might  have  been 
prevented  or  the  defect  remedied 
by  the  city  in  the  exercise  of  rea- 
sonable care,  the  burden  is  on  a 
plaintiff  as   a  condition  precedent 
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§2814.    Same — constructive  notice  based  on  length  of 
time. 

Without  variableness  the  late  decisions  apply  the  gen- 
eral rule  that  if  the  defective  condition  or  danger  which 
caused  the  injury  has  existed  for  such  a  period  of  time 
that  the  municipal  authorities  by  the  exercise  of  ordinary 
care  and  diligence  must  have  known  of  its  existence,  and 
could  have  guarded  the  public  against  it  and  failed  to 
do  so,  notice  will  be  imputed.**    "It  is  the  duty  of  the 


to  recovery  to  establish  that  the 
defect  which  caused  the  injury  was 
one  of  which  the  municipality  had 
knowledge,  or  by  the  exercise  of 
reasonable  care  and  diligence  might 
have  had  knowledge,  in  time  to 
have  remedied  it  or  to  have  pre- 
vented the  injury.  Hamilton  v. 
Cambridge,  219  Ma^s.  418,  106  N. 
E.   1018.     ^ 

Whether  city  had  constructive 
notice  and  could  have  remedied, 
often  fact  question  for  jury.  Louis- 
ville V.  Monroe,  163  Ky.  412,  173 
S.  W.  1107. 

The  North  Carolina  cases  support 
the  proposition  that  the  question 
of  constructivb  notice  is  generally 
a  question  of  fact.  Because  the 
conditions  are  so  varying  under 
which  the  principle  is  applied,  it 
is  impossible  in  any  case  to  declare 
as  matter  of  law  that  there  is  or 
is  not  constructive  notice.  "The 
locality  in  which  the  defect  exists, 
whether  in  remote  section  or  in  a 
much  used  and  frequented  street, 
the  couspicuousness  of  the  defect 
so  that  it  may  be  readily  discov- 
ered, and  other  circumstances,  have 
to  be  considered."  Poster  v.  Try- 
on,_169  N.  C.  182,  85  S.  E.  211. 

3B  Alabama.         Birmingham       v. 
Muller,  197  Ala.  554,  73  So.  30. 
8  McQ.— 57 


Idaho.  Powers  v.  Boise  City, 
22   Idaho  286,   125  Pac.   194. 

Illinois.  Long  v.  Chicago,  178 
111.  App.  577;  Dracass  v.  Chicago, 
193  111.  App.  75. 

Iowa.  Johnson  v.  Ames,  181  la. 
65,  162  N.  W.  858. 

Kansas.  Evans  v.  Hutchinson, 
99  Kan.  477,  162  Pac.  342. 

Kentucky.  Schmidt  v.  Newport 
(Ky.  1919),  212  S.  W.  113;  Tudor 
V.  Louisville,  172  Ky.  429,  189  S. 
W.  458;  Covington  v.  Westbay,  156 
Ky.  839,  162  S.  W.  91;  Lebanon 
V.  Graves,  178  Ky.  749,  199  S.  W. 
1064,  1068;  Louisville  v.  Hans,  167 
Ky.   160,   180  S.  W.  65. 

Louisiana.  Smith  v.  New  Or- 
leans, 135  La.  980,  983,  66  So.  319, 
citing   §  2814,   vol.   6,  ante. 

Mar;^land.  Baltimore  v.  Bassett, 
132  Md.  427,  104  Atl.  ^9. 

Massachusetts.  Hamilton  v. 
Cambridge,  219  Mass.  418,  106  N. 
E.  1018. 

Minnesota.  Estabrook  v.  Duluth 
(Minn.  1919),  172,  N.  W.  123;  Weide 
V.  St.  Paul,  126  Minn.  491,  148 
N.  W.  304;  Latell  v.  Cunningham, 
122  Minn.  144,  142  N.  W.  141. 

Missouri.  Eose  v.  Gunn  Fruit 
Co.,  201  Mo.  App.  262,  211  S.  W. 
85;  Ledbetter  v.  Kirksville,  167 
Mo.    App.    195,    151    iS.    W.    228; 


8438 


Municipal  Cobpoeations. 


[§  2814 


municipal  authorities  to  exercise  an  active  vigilance  over 
tlie  streets ;  to  see  that  they  are  kept  in  a  reasonably  safe 
condition  for  travel.  They  cannot  fold  their  arms  and 
shut  their  eyes  and  say  they  have  no  notice.  After  a 
street  has  been  out  of  repair  so  that  the  defect  has  be- 
come known  and  notorious  to  those  traveling  the  street 
and  there  has  been  full  oppor^nity  for  the  municipality, 
through  its,  agents  charged  with  that  duty,  to  learn  of  its 
existence  and  repair  it,  the  law  imputes  to  it  notice  and 
charges  it  with  negligence."  ^^ 

No  undeviating  rule  can  be  established  as  to  the  pre- 
cise length  of  time  a  defect  must  have  continued  to  justify 
the  presumption  of  knowledge  in  time  to  have  remedied 
it  prior  to  the  injury.*''  The  period  will  necessarily  vary 
and  be  controlled  by  the  circumstances,  as  presented  by 


Barnes  v.  St.  Joseph,  151  Mo.  App. 
523,  132  S.  W.  318;  Biekards  v. 
Kansas  City,  181  Mo.  App.  336,  168 
S.  W.  845;  Benton  v.  St.  Louis,  248 
Mo.  98,  154  S.  W.  473;  Sutter  v. 
Metropolitan  St.  Ey.  Co.,  (Mo.),  188 
S.  W.  65,  68. 

New  Tork.  Sehmidt  v.  New 
York,  167  N.  T.  S.  23,  179  App. 
Div.  667;  O'Brien  v.  New  York, 
170  N.  Y.  S.  592,  594. 

North  Carolina.  Seagraves  v. 
Winston,  170  N.  C.  618,  87  S.  E. 
507;  Foster  v.  Tryon,  169  N.  C. 
182,  85  S.  E.  211. 

Oklahoma.  Gushing  v.  Bowdlear 
(Okl.),  171  Pae.  561;  Bellevue  Gas 
&  Oil  Co.  V.  Carr  (Okl.),  161 
Pae.  203;  Lawton  v.  Hills,  53  Okl. 
243,  156  Pae.  297. 

Oregon.  Cartano  v.  Athena,  90 
Or.  586,  176  Pae.  789. 

Pennsylvania.  Llewellyn  v.  Wil- 
kesbarre,  254  Pa.  196,  98  Atl.  886. 

South  Dakota.  Crellenbeck  v. 
Mobridge,  140  S.  D.  157,  166  N.  W. 
631. 


Tennessee.  Elrod  v.  Franklin, 
140  Tenn.  228,  204  S.  W.  298,  302. 

Texas.  Ft.  Worth  v.  Weisler 
(Tex.  Civ.  App.  1919),  212  S.  W. 
280. 

36Delmar  v.  Venables,  125  Md. 
471,  94  Atl.  89,  91. 

87  Irwin  v.  Kansas  City,  173  Mo. 
App.  711,  716,  160  S.  W.  30. 

Hole  in  a  street  around  an  iron 
pipe  and  water  faucet,  from  four 
to  eighteen  inches  deep  and  some 
three  feet  wide,  existing  for  more 
than  two  months  and  a  half  is  pre-- 
sumptive  notice  to  city.  Pickens 
V.  Kankakee,  200  111.  App.  547. 

Sufficiency  of  allegation  of  notice 
to  eity.  Ardmore  v.  Fowler  (Okl.), 
153  Pae.  1117. 

Sufficiency  of  petition  charging 
notice  of  city  due  to  lapse  of  time 
of  a  defect  in  a  sidewalk  in  a  pub- 
liQ  street  consisting  of  a  stairway 
with  a  rail  and  banister  on  one 
side,  to  protect  pedestrians.  King- 
ery  v.  Jefferson  City  (Mo.  App.), 
190  S.  W.  976. 
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the  evidence  in  the  given  case.'*  Each  case  must  depend 
on  the  facts  peculiar  to  it.'*  Moreover,  the  period  of  time 
alone  of  the  existence  of  the  defect  does  not  always  de- 
termine the  point  of  notice.  Time  is  one  element  only  to 
he  considered.  The  nature  of  the  defect,  whether  patent 
or  latent,  one  likely  to  be  observed  by  passers-by,  in  the 
day  time,*"  as  an  excavation  or  ditch,  or  building  ma- 
terial, or  other  obstruction  open  and  notorious,  or 
whether  the  defect  is  hidden  or  concealed,"  as  the  rust- 
ing away  of  the  underside  of  a  metal  coal  hole  cover- 
ing.*^ As  to  the  former,  a  short  time  only  would  be  re- 
quired to  disclose  such  obvious  defect  to  vigilant  munic- 
ipal officers,  whereas,  concerning  the  latter,  the  defect 
might  exist  for  a  long  period  of  time,  even  years,  with- 
out discovery  by  the  exercise  of  reasonable  care  of  the 
streets  on  the  part  of  the  municipality.  Furthermore,  it 
is  important  to  take  into  account  the  location  of  the  de- 
fect, whether  in  a  business  or  resident  section,  whether 
in  a  thickly ~ settled  or  sparsely  populated  district,  and 
whether  the  defect  is  in  a  street  much  traveled.*' 

§  2815.    Same— latent  defects.** 
If  the  injury  results  from  a  latent  defect  in  a  public 

38  Pact  question.  Miller  v.  Mis-  one  month.  Baillie  v.  Wallace,  24 
souri  Wrecking  Co.  (Mo.  App.),  187      Idaho  706,  135  Pae.  850. 

S.  W.  45;  Wolford  v.  Grinnell,  179  40  Ring  in  an  iron  door-in  a  much- 
la.  689,  161  N.  W.  686;  Johnson  v.  traveled  sidewalk  for  two  years. 
Ames,  181  la.  65,  162  N.  W.  858;  Cannon  v.  Worcester,  225  Mass. 
Killeen  v.  St.  Cloud,  136  Minn.  270,  114  N.  E.  306. 
66,  161  N.  W.  260;  Junking  v.  Board  sidewalk,  old,  dilapidated, 
Stoneham  (Mass.  1919),  125  N.  B.  a  portion  of  the  board  was  gone, 
140.  all  of  that  which  was   out  of  re- 

39  Sidewalk  defective  existing  for  pair  was  clearly  visible.  Warner 
a  considerable  time.  Devlin  v.  St.  v.  Wayne,  95  Neb.  682,  146  N.  W. 
Louis,  252  Mo.  203,  207,  158  S.  W.  934. 

346.  *1  Section  2815,  post. 

Defect  existing  for  more  than  a  42  District  of  Columbia  v.  Wood, 

year  is  suflacient  time  for  the  city  41  App.  D.  C.  101,  106,  107. 

to  repair.     Newport  v.  Lewis,  155  43  Peterson  v.  Seattle,  100  Wash. 

Ky.   832,   160   8.  W.   507.  618,  171  Pac.  657. 

Sign    projecting    over    sidewalk  44  Hesse    v.   New   York,    173   N. 
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way,  in  the  absence  of  express  notice,  in  order  to  create 
liability  the  circumstances  must  be  such  that  the  proper 
officers  of  the  municipality,  in  the  diligent  performance 
of  their  duties,  would  have  obtained  notice  of  the  defec- 
tive condition  before  the, injury,  if  they  had  exercised 
reasonable  care  in  inspecting  the  same  with  the  view  of 
kee'ping  it  in  repair  and  in  a  state  of  safety  to  travelers, 
upon  the  street,  and  because  of  such  neglect  the  defect 
remained  unrepaired,  and  the  injury  sustained  was  di- 
rectly attributable  to  that  neglect.** 

§  2817.    Rules  as  to  notice  applied  to  snow  and  ice." 

In  actions  against  municipalities  to  recover  for  injuries 
caused  by  accumulation  of  snow  and  ice  upon  sidewalks, 


T.  S.  827;  Hindle  v.  Joliet,  200  111. 
App.  159;  Shippey  v.  Kansas  City, 
254  Mo.  1,  20-23,  162  S.  W.  137; 
Green  v.  Philadelphia,  63  Pa.  Super. 
Ct.  121. 

46  District  of  Columbia  v.  Wood, 
41  App.  p.  C.  101,  105,  following 
District  of  Columbia  v.  Payne,  13 
App.  D.  C.  500. 

Question  for  jury.  Cartano  v. 
Athena,  90  Or.  586,  176  Pac.  789. 

46  Carl  V.  New  Haven  (Conn. 
1919),   107  Atl.   502.  , 

Whether  city  had  notice  of  ice 
which  was  dangerous  and  consti- 
tuted an  obstruction  on  the  pave- 
ment was  held  to  be  a  question  of 
fact.  Gross  v.  Pittsburgh,  243  Pa. 
525,  90  Atl.  365. 

Snow  and  ice  had  packed  on 
sidewalk,  making  rough  and  un- 
even places  for  some  five  or  six 
days;  held,  to  charge  the  city  with 
constructive  notice.  Williams  v. 
New  York,  214  N.  Y.  259,  108  N. 
E.  448. 

Jury  question  as  to  whether  there 
was   a   dangerous   accumulation   of 


snow  and  ice  on  the  sidewalk,  and 
whether  such  dangerous  condition 
existed  for  such  a  length  of  time 
that  the  city  should  have  known 
of  it  and  remedied  it.  Kaiser  v. 
New  York,  172  N.  Y.  S.  626,  184 
App.  Div.  866,  following  Williams 
V.  New  York,  214  N.  Y.  259,  108 
N.  E.  448. 

Eidge  of  ice  had  been  on  the 
sidewalk,  where  pedestrian  fell,  for 
four  or  five  days  before  the  acci- 
dent. This  charge  was  sustained: 
' '  Where  the  condition  of  the  street 
has  existed  long  enough  to  give 
a  presumption  of  notice  to  the  au- 
thorities of  the  city  that  the  con- 
dition exists,  then  the  city  has 
such  notice  as  a  matter  of  law,  be- 
cause the  streets  are  open  and  all 
people  passing  upon  and  down  the 
street  must  see  their  condition,  and 
policemen  passing  upon  their  beats 
must  see  their  condition."  Llwel- 
lyn  V.  Wilkesbarre,  254  Pa.  196,  98 
Atl.  886. 

In  a  thickly  populated  section 
of    the    city   less    time    would   be 
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the  liability  does  not  attach  upon  notice,  either  actual  or 
constructive,  but  only  after  the  lapse  of  a  reasonable 
time  after  such  notice  for  remedying  the  dangerous  con- 
dition.*'' 

■Statutes  or  charters  provide  that  no  action  shall  be 
maintained  for  damages  or  injuries  to  the  person  sus- 
tained solely  in  consequence  of  the  existence  of  snow  and 
ice  upon  any  sidewalk,  crosswalk  or  street  unless  written 
notice  thereof,  relating  to  the  particular  place  was  ac- 
tually given  to  the  municipality  or  a  named  board  or 
officer,  and  there  was  a  failure  or  neglect  to  cause  such 
snow  or  ice  to  be  removed,  or  the  place  made  reasonably 
safe,  within  a  reasonable  time  after  the  receipt  of  such 
notice.  This  provision,  it  was  held  did  not  apply  to  a 
case  where  the  city  itself  unnecessarily  created  and  con- 
tinued in  an  icy  condition  one  of  its  public  cross-walks 
so  dangerous  as  to  constitute  a  nuisance.**  The  action 
is  not  forbidden  where  the  street  defect  was  caused  by 
the  city  itself. 


49 


required  to  create  a  constructive  usual  and  exceptional  condition  as 
notice  than  in  sparsely  settled  dis-  is  necessary  to  charge  a  municipal- 
tricts.  Ibid.  ity  in  cases  of  this  character."  A 
Pedestrian  slipped  on  ice  on  side-  lapse  of  time  sufficient  to  charge 
walk.  The  snow  was  followed  by  the  municipality  with  constructive 
rain,  producing  slush  on  the  side-  notice  of  that  condition  is  required, 
walk  which  by  reason  of  travelers  GafEey  v.  New  York,  218  N.  Y. 
walking  over  it,  became  uneven.  225,  112  N.  B.  725,  reversing  151 
The  temperature  between  the  day  N.  Y.  S.  1117,  166  App.  Div.  942, 
of  the  snowfall  and  the  day  of  the  relying  on  Harrington  v.  Buffalo, 
accident  was  variable.  The  snow  121  N.  Y.  147,  150,  24  N.  E.  186, 
and  slush  on  the  sidewalk  prior  to  and  approving  Williams  v.  New 
the  day  before  the  accident  had  York,  214  N.  Y.  259,  108  N.  ?. 
not  become  frozen,  and  did  not  448.  !i'  "| 
present  any  unusual  or  dangerous  47  Kaiser  v.  New  York,  172  N. 
obstruction  to  travel.  The  day  be-  Y.  S.  626,  628,  184  App.  Div.  866. 
fore,  the  accident,  and  on  the  day  48  McCarthy  v.  Fulton,  161  N.  Y. 
of  the  accident,  there  was  a  fall  S.  1004,  175  App.  Div.  293. 
in  temperature,  and  the  uneven  49Minton  v.  Syracuse,  158  N. 
snow  and  slush  on  the  sidewalk  be-  Y.  S.  470,  474,  172  App.  Div.  39, 
came  frozen.  ' '  This  evidence  falls  applying  the  rule  of  strict  construe- 
short  of   establishing  such  an  un-  tion   against   the   city.     Wilson   v. 
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§  2818.    Question  of  fact, 


60 


IX.      CONTBIBTTTOET  NEGLIGENCE. 

§  2820.    Contributory  negligence  is  defense." 

That  contributory  negligence  may  constitute  a  bar  to 
recovery,  apart  from  statute,  it  must  be  the  proximate 
cause  of  the  injury.*^  By  the  terms  of  the  statute  of 
South  Carolina  plaintiff  must  allege  and  prove  that  his 


Troy,  135  N.  T.  96,  32  N.  B.  44, 
18  L.  E.  A.  449,  31  Am.  St.  Eep. 
817. 

BO  District  of  Columbia  v.  Wash- 
ington, 44  App.  D.  C.  120;  Tore- 
man  V.  Crowley,  143  La.  654,  79 
So.  210;  Denver  v.  Rhodes,  24  Colo. 
App.  114,  131  Pac.  786;  Frisbee  v. 
Hawkeye  Land  Co.,  170  la.  540,  153 
N.  W.  85;  Heam  v.  "Waterloo  (la. 
1918),  169  N.  W.  392;  Irwin  v. 
Kansas  City,  173  Mo.  App.  711, 
160  S.  W.  30;  Lawton  v.  Hills,  53 
Okl.  243,  156  Pac.  297;  Posey  v. 
National  Bank,  243  Pa.  568,  90  Atl. 
363. 

Where  only  one  inference  can 
be  drawn  from  the  fact,  question 
of  notice  is  for  the  court.  Eagan 
V.  Covington,  166  Ky.  825,  179  S. 
W.  1026,  1029. 

61  Alabama.  Birmingham  v.  Me- 
Kinnon  (Ala.),  75  So.  487;  Mont- 
gomery V.  Ross,  195  Ala.  362,  70 
So.    634. 

Colorado.  Koch  v.  Denver,  24 
Colo.    App.   406,   133   Pac.   1119. 

Idaho.  Smith  v.  Eexburg,  24 
Idaho  176,  132  Pac.  1153. 

Illinois.  Gage  v.  Vienna,  196 
111.  App.  585. 

Kentucky.  Dudley  v.  Smithland, 
174  Ky.  248,  192  S.  W.  21. 

Missouri.  Chance  v.  St.  Joseph, 
195    Mo.   App.    1,    190    S.   W.    24; 


Browning  v.  Aurora,  190  Mo.  App. 
477,  480,  177  S.  W.  685. 

Tennessee.  Knoxville  v.  Cain, 
128  Tenn.  250,  159  S.  W.  1084. 

Washington.  MacDermid  v. 
Seattle,  93  Wash.  167,  160  Pac. 
290;  Chase  v.  Seattle,  80  Wash. 
61,  141  Pac.  180. 

Pleading  contributory  negUgenee. 
Derrington  v.  Poplar  BlufEs  (Mo. 
App.),  186  S.  W.  561;  Wallower  v. 
Webb  City,  171  Mo.  App.  214,  156 
S.  W.  48. 

"A  city  may,  not  leave  open 
to  travel  by  the  public  a  defective 
street,  and  plead  contributory  neg- 
ligence as  a  defense  to  an  action 
for  damages  for  personal  injury 
where  the  contributory  negligence 
consists  merely  of  the  plaintiff  rid- 
ing or  traveling  along  the  defective 
street  which  the  city  had  left  open 
for  that  purpose."  Bickel  Asphalt 
Paving  Co.  v.  Teager,  176  Ky.  712,- 
197  S.  W.  417,  420. 

62  Louisville  v.  Vaughn,  180  Ky. 
681,  203  S.  W.  546;  Ward  v.  Salt 
Lake  City,  46  Utah  616,  151  Pac. 
905. 

As  driving  at  a  speed  forbidden 
by  law  and  running  into  an  exca- 
vation in  the  street.  Hardy  v. 
West  Coast  Const.  Co.,  174  N.  C. 
320,  93  S.  E.  841. 
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injury  was  not  brought  about  by  his  own  negligent  act, 
and  that  he  did  not  negligently  contribute  thereto.*^ 

§  2821.    Ordinary  caxe  is  test." 

There  is  only  one  degree  of  care  required  of  those 
using  the  public  thoroughfares,  and  that  is  ordinary 
care,^*  or  reasonable  care,^^  the  degree  of  care  that  an 
ordinarily  prudent  person  would  exercise  under  like  con- 
ditions." "Want  of  such  care  as  a  prudent  man  would 
exercise  in  view  of  the  danger  is  the  test  of  contributory 


53  stone  V.  Florence,  94  S.  C. 
375,  78  S.  E.  23. 

' '  Ordinarily  contributory  negli- 
gence is  an  affirmative  defense; 
but  this  statute  requires  the  plain- 
tiff to  allege  and  to  prove  that 
she  did  not  negligently  contribute 
to  her  own  injury."  Aughtry  v. 
Columbia  (S.  C.  1919),  98  S.  E. 
195. 

64  Iowa.  Frisbee  v.  Hawkeye 
Land  Co.,  170  la.  540,  153  N.  W. 
85;  Hall  v.  Shenandoah,  179  la. 
1192,  162  N.  W.  575. 

Illinois.  Ballance  v.  Granite 
City,  ISS  111.  App.  315;  Divine  v. 
Chicago,  178  111.  App.  39;  Osborn 
V.   Mt.  Vernon,   197  111.   App.  267. 

Kentucky.  Brentlinger  v.  Louis- 
ville By.  Co.,  156  Ky.  685,  161  S. 
W.  1107. 

Louisiana.  Whalon  v.  Sewerage 
&  Water  Board,  142  La.  735,  77 
So.  520. 

Missouri.  Wallower  v.  Webb 
City,  171  Mo.  App.  214,  156  S.  W. 
48;  Stephens  v.  Eldorado  Springs, 
185  Mo.  App.  464,  472;  Forster  v. 
Kaiisas  City,  153  Mo.  App.  504, 
507. 

Nebraska.  Lucas  v.  Omaha  &  C. 
B.  St.  Ey.  Co.  (Neb.  1920),  177 
N.  W.  786. 


North  Dakota.  Jackson  v. 
Jamestown,  33  N.  D.  596,  157  N. 
W.  475. 

New  Hampshire.  Miner  v. 
Franklin,  78  N.  H.  240,  99  Atl. 
647. 

Virginia.  Richmond  v.  McCor- 
mack,   120   Va.   552,  91  S.   E.   767. 

Wisconsin.  Carlson  v.  Wash- 
burn, 159  Wis.  619,  150  N.  W.  976. 

65  Louisville  v.  Haugh,  157  Ky. 
643,  163  S.  W.  1101. 

66  New  Albany  v.  Kief  er  (Ind. 
App.),  123  N.  E.  36L 

Reasonable  diligence.  Smith  v. 
Eexburg,  24  Idaho  176,  132  Pae. 
1153,  1155. 

Failure  to  exercise  ordinary  care 
is  negligence.  Tegtmier  v.  Cov- 
ington, 183  Ky.  312,  209  S.  W. 
382. 

""Contributory  negligence,"  and 
"want  of  ordinary  care,"  are  not 
distinct.  Meidenbauer  v.  Pewau- 
kee,  162  Wis.  326,  156  N.  W.  144, 
147. 

Instruction  to  jury  as  to  con- 
tributory negligence.  Hall  v. 
Shenandoah,  179  la.  1192,  162  N. 
W.  575,  579. 

67  Indianapolis  v.  Pell,  62  Ind. 
App.   191,   111   N.  E.   22. 
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negligence."  *'  The  law  requires  that  the  pedestrian  be 
' '  observant  of  where  and  how  he  is  going,  so  as  to  avoid 
dangers  which  ordinary  prudence  would  disclose. "  ^  He 
is  not  bound  to  look  for  hidden  dangers.  He  is  required 
only  to  walk  with  his  eyes  open,  observing  his  "general 
course  and  in  the  usual  manner. ' '  ^° 

§2822.    Same — amount  of  care  distinguished  from  de- 
gree of  care.®^ 

§  2823.    Same — amount  of  care  as  dependent  on  circum- 
stances. 

Certain  conditions  may  demand  the  exertion  of  a 
greater  amount  of  care  than  ordinarily  required.^^  Thus 
where  the  weather  conditions  are  against  the  safety  of 
anyone  using  the  streets  in  certain  seasons  on  account 
of  the  increased  hazard,  due  to  climatic  conditions,  a 
greater  amount  of  caution  is  required  of  all  pedestrians 
to  constitute  ordinary  care.®^  What  constitutes  reasonable 
care  is  dependent  upon  the  circumstances  of  each  case, 
and  it  is  well  settled  by  the  authorities  that  under  cir- 
cumstances of  exceptional  danger,  due,  for  example,  to 
the  construction  work  which  is  being  performed 'in  the 
street,  of  which  construction  work  plaintiff  had  knowl- 
edge, the  exercise  of  reasonable  care  calls  for  the  ex- 
ercise of  more  than  ordinary  precaution,  and  for  the  use 
of  such  precautions  as  the  unusual  conditions  require.^* 

68  Meek   V.   Nebraska   Telephone  62  Daly    v.    Trinity    Church,    176 

Co.,  96  Neb.   539,   148   N.  W.   325.  N.   Y.   S.   734. 

69Boland    v.    Scranton    City,    59  63  Victor  v.   Carbis,  59'  Colo.  92, 

Pa.  Super.  Ct.  524.  147  Pa«.  331. 

Failure  V   to     observe    barricades  64  Pedestrian  fell  on  board  oov- 

and   signals  where   street  was  un-  ering      over       street      excavation, 

dergoing     repairs.       Tegtmier     v.  Quirk  v.  Bradley  Contracting  Co., 

Covington,  183  Ky.  312,  209  S.  W.  161   N.   Y.   S.   296,   97   Misc.   Eep. 

382.       '  ■  368.                                       ' 

60  Hebenheimer  v.  St.  Louis,  269  One  driving  along  a  street  par- 
Mo.  92,  101,  189  S.  W.  1180.  tially    torn    up    and   running   into 

61  Boddingtou  v.  Kansas  City,  95  a    large    gas    pipe    in   broad    day- 
Kan.  189,  148  Pac.  252.  light,  held  not  an  exercise  of  due 


§  2823]     CoNTEiBUTOEY  NijGLiGENCE :  Cake  Test.  8445 

To  exercise  ordinary  care  pedestrians  are  required  to 
take  notice  of  the  conditions  and  the  uses  to  which  side- 
walks may  legitimately  be  put,  as  the  location  of  hy- 
drants for  fire  protection  when  placed  near  the  curb,  and 
when  traveling  at  night  of  the  location  of  lights.'*  On 
the  other  hand,  "it  cannot  be  said  as  a  matter  of  law 
that  the  pedestrian  is  bound  to  keep  his  eyes  glued  to 
the  walk  on  which  he  travels,  or  that  he  assumes  the  risk 
of  every  defect  which  close  inspection  of  every  foot  or 
step  may  reveal.  His  duty  in  the  premises  is  reasonable 
care  and  caution,  but  he  has  the  right  to  assume  that 
the  city  has  also  used  reasonable  care  and  caution  to  see 
that  the  walk  it  has  provided  for  the  public  use  is  free 
from  traps  and  defects  which  render  it  dangerous. ' '  '• 
"Of  course,  ordinary  care  must  be  gauged  by  the  cir- 
cumstances of  each  case,  likewise  the  use  of  the  senses. 
What  would  be  exceedingly  careless  in  the  day  time 
might  be  entirely  without  fault  on  the  part  of  one  driving 
in  the  night.'"' 


care.  "When  one  traveling  along 
a  public  street  sees,  or  otherwise 
receives  notice,  that  such  street 
is  out  of  refpair  or  torn  up,  he 
must  look  for  obstructions  and 
other  dangers  and  avoid  them  if 
he  can  do  so  by  exercising  ordi- 
nary care."  Welch  v.  McGowan, 
262  Mo.  709,  172  S.  W.  18,  20. 

If  by  the  exercise  of  ordinary 
care,  the  injured  could  have  ob- 
served the  danger — excavation — 
and  avoided  the  injury.  Neely  v. 
People's  By.  Co.,  4  Boyce  457 
(Del.  Super.),  89  Atl.  211. 

Pedestrian  using  a  temporary 
sidewalk  around  the  equipment  and 
materials  of  a  contractor  doing 
street  improvement.  Brentlinger  v. 
Louisville  Ey.  Co.,  156  Ky.  685, 
161   S.  W.   1107. 

Unless  the  danger  is  great, 
pedestrian  need  not  look  at  every 


spot  he  steps  upon  or  "feel  his 
way."  Kelly  v.  Walsh,  177  Mo. 
App.  318,  164  S.  W.  135. 

Where  repair  work  is  proceed- 
ing producing  unusual  condition, 
unusual  care  commensurate  with 
such  conditions  is  required.  Ma- 
loney  v.  Bradley  Contracting  Co., 
146  N.  T.  S.  242,  84  Misc.  Rep. 
452. 

In  crossing  a  street  which  is  in 
course  of  reconstruction  and  has 
been  excavated  the  pedestrian  must 
exercise  an  amount  of  care  com- 
mensurate with  the  danger  en- 
countered. Knepfle  v.  Lauffer,  182 
Ky.  514,  206  S.  W.  788. 

66  Rollins  v.  Winston-Salem,  176 
N.  C.  411,  97  S.  E.  211. 

66Geer  v.  Des  Moines,  183  la. 
837,  167  N.  W.  635. 

67  Boddington  v.  Kansas  City,  95 
Kan.  189,  148  Pae.  252. 
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Ordinary  or  reasonable  care  as  applied  to  the  use  of 
automobiles  in  the  public  highways  is  treated  elsewhere 
in  this  work.®* 

§  2824.    Right  to  assume  that  street  is  safe. 

It  is  well  settled  that,  ii\  the  absence  of  knowledge  to 
the  contrary,  persons  using  a  street  or  sidewalk  have  a 
right  to  presume  and  to  act  on  the  presumption,  that 
the  way  is  reasonably  safe  for  ordinary  travel,  whether . 
by  day  or  night.®^    While  those  using  streets  should  not 


68  Sections  1394-1394D,  ante. 

69  Alabama.  Vance  v.  Morgan, 
198  Ala.  149,  73  So.  406;  Birming- 
ham V.  Carle,  191  Ala.  539,  68  So. 
22,  L.  E.  A.  1915F,  797;  Mont- 
gomery V.  Ross,  195  Ala.  362,  70 
So.  634. 

Delaware.  Neely  v.  People's 
Ey.  Co.,  4  Boyoe  457  (Del.  Super.), 
89  Atl.  211. 

Iowa.  Overton  v.  Waterloo,  164 
la.  332,  145  N.  W.  889. 

Indiana.  New  Albany  v.  Stal- 
lings  (Ind.  App.  1919),  124  N.  E. 
701.  ' 

Kansas.  Howard  v.  O^age  City, 
89  Kan.  205,  132  Pac.  187. 

Kentucky.  Biokel  Asphalt  Pav- 
ing Co.  V.  Yeager,  176  Ky.  712, 
197  S.  W.  417. 

Missouri.  Alexander  v.  St.  Jo- 
seph, 170  Mo.  App.  376,  379,  156  S. 
W.  729;  Sehlinski  v.  St.  Joseph, 
170  Mo.   App.   380,   385. 

Montana.  Irving  v.  Stevenville, 
51  Mont.  44,  149  Pac.  483;  Nilson 
V.  Kalispell,  47  Mont.  416,  132 
Pac.  1133. 

New  Tork.  Willis  v.  Parker,  225 
N.  T.  159,  121  N.  ,E.  810. 

Oklahoma.  Fairfax  v.  Girand, 
35  Okl.  659,  131  Pac.  159. 

Ehode  Island.  Gilbane  v.  Lent, 
41  E.  I.  462,  104  Atl.  77. 


Virginia.  Bashford  v.  Eosen- 
baum  Hdw.  Co.,  120  Va.  1,  90  S.  E. 
625;  Eichmond  v.  McCormick,  120 
Va.  552,  91  :S.  E.  767. 

West  Virginia.  Corbin  v.  Hunt- 
ington, 81  W.  Va.  154,  94  S.  E. 
38. 

United  States.  District  of  Co- 
lumbia V.  Aukward,  45  App.  D.  C. 
155;  Burke  v.  District  of  Columbia, 
42  App.  D.  C.  438. 

User  has  right  to  assume  city 
has  performed  its  duty,  and  that 
a  street  is  safe  and  if  a  portion 
is  not  safe,  notice  thereof  would 
be  given  to  public.  Sherwin  v. 
Aurora,  257  111.  458,  100  N.  E.  938, 
affirming  168  App.  Div.  320. 

Pedestrians  have  the  right  to 
presume  that  at  least  the  side- 
walk is  free  from  hidden  or  con- 
cealed dangers:  McNiell  v.  Cape 
Girardeau  (Mo.),  190  S.  W.  327. 
But  whether  the  pedestrian,  in  the 
absence  of  a  knowledge  of  a  de- 
fect has  a  right  to  presume  that 
a  sidewalk  is  free  from  defects 
which  may  be  easily  discoverd  by 
casual  observation,  appears  in 
doubt  in  some  states.  Eyan  v. 
Kansas  City,  232  Mo.  471,  134  S. 
W.  566;  Smith  v.  Kansas  City 
(Mo.),   184  S.  W.   82;   McNiell  v. 
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be  heedless  for  their  own  safety,  they  are  not  required 
to  consider  that  they  are  moving  over  unsafe  ways/" 
and  be  constantly  on  the  alert  for  obstructions  or  dan- 
gers, to  which  their  attention  has  not  been  called,''^  or 
which  would  not  be  discovered  by  the  exercise  of  ordinary 


care< 


72 


Cape  Girardeau   (Mo.),  190  S.  W. 
327. 

Guard  railing  around  a  basement 
entry  may  be  assumed  safe.  Wein- 
burg  V.   Chicago,  172  111.  App.  77. 

"The  driver  of  the  hack  was 
under  no  duty  to  look  for  obstruc- 
tions in  the  streets.  He  had  a 
right  to  presume,  in  the  absence 
of  knowledge  to  the  contrary,  that 
the  city  had  performed  its  duties 
and  that  the  street  was  free  from 
obstructions."  Huntsville  v.  Phil- 
lips, 191  Ala.  524,  67  So.  664,  667, 
per  De  Grafifenried,  J. 

"The  driver  of  an  automobile 
has  the  right  to  assume  that  the 
street  is  in  a  safe  condition  for 
travel,  and  that  the  city  has  ex- 
ercised a  proper  degree  of  diligence 
and  caution  to  keep  it  so."  Ken- 
dai;  V.  Des  Moines,  183  la.  866, 
167  N.  W.  684. 

"A  pedestrian  making  use  of 
city  walks  is  not  bound  to  consti- 
tute himself  an  inspector  of  walks. 
He  is  not  required  at  his  peril 
to  observe  defects  in  the  street 
and  their  location.  He  has  the 
right  to  assume  that,  in  the  ab- 
sence of  knowledge  to  the  contrary, 
these  are  in  a  reasonably  safe 
condition,  and  if  not,  that  the  ctty 
will  within  a  reasonable  time  put 
them  in  such  condition,  and  can 
be  charged  with  such  knowledge 
of    the    condition    of    the    streets 


only  when,  acting  as  an  ordinarily 
intelligent  and  observing  man  in 
the  exercise  of  ordinary  caution, 
he  would  likely  observe  this  in 
passing  over  the  streets  and  re- 
member at  the  time  in  ^question. 
When  out  for  a  walk  merely  or 
on  some  errand  or  on  the  way  to 
business,  people  usually  are  more 
or  less  absorbed  in  conversation 
or  thought,  or  their  attention  may 
be  diverted  in  some  other  way. 
Localities  are  often  overlooked  or 
passed  unnoticed,  and  it  cannot 
be  said  that  the  circumstance  that 
plaintiff  has  passed  that  way  at 
least  once  in  a  month  from  some 
time  previous  conclusively  estab- 
lished that  she  knew,  or  as  an 
ordinarily  cautious  person  ought  to 
have  known  the  condition  of  the 
approach  of  the  walk  at  the  place 
in  controversy.  That  issue  was 
for  the  jury,  as  was  also  the  is- 
sue as  to  whether,  with  such 
knowledge,  she  was  justified  in 
thinking  she  might  pass  over  in 
safety  and  whether  in  so  doing  she 
exercised  ordinary  care  for  her  own 
protection."  Hanson  v.  Anamosa, 
177  la.  101,  158  N.  W.  591,  594. 

TOPorster    v.    Kansas    City,    153 
Mo.  App.  504,  507,  133  S.  W.  662. 

71  Jacobs  V.  Jacobs,  141  La.  272, 
74  So.  992. 

72  Burton    v.    Kansas    City,    181 
Mo.  App.  427,  168  S.  W.  889,  892. 
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§  2825.    Duty  to  observe  patent  defects." 

A  traveler  on  a  street  is  not  authorized  "to  shut  his 
eyes  to  open  and  obviojis  dangers,  and, pay  no  attention 
whatever  to  the  condition  of  the  highway  in  which  de- 
fects may,  although  they  should  not,  exist. ' '  ''*  Thus  one 
driving  a  wagon  who  fails  to  observe  the  conditions  in  the 
street  and  drops  into  a  hole  of  considerable  size  which 
is  plainly  observable  is  ^ilty  of  contributory  negli- 
gence 


76 


73  Overton  v.  Waterloo,  164  la. 
332,  145  N.  W.  889;  Nilson  v.  Kali- 
spell,  47  Mont.  416,  132  Pae.  1133; 
Stern  v.  Keading,  255  Pa.  96,  99 
Atl.  367. 

74  Baltimore  v.  Baasett,  132  Md. 
427,  104  Atl.  39. 

Travelers  are  bound  to  look  for 
open  and  obvious  defects  and  avoid 
them  if  they  can.  Courbin  v. 
Huntington,  81  W.  Va.  154,  94  S. 
E.  38. 

If  defect  is  so  obvious  that  a 
prudent  person  would  not  have 
used  the  sidewalk,  no  recovery,  if 
not,  for  jury.  Hill  v.  St.  Joseph, 
143  Mo.  App.  389,  393,  128  S.  W. 
214. 

Loose  dirt  in  trench  along  curb 
observed  by  pedestrian,  held  pre- 
cluded recovery.  Adelman  v. 
Uvalde  Asphalt  Paving  Co.,  169  N. 
T.  S.  167. 

,  Driving  into  a  gas  pipe  protrud- 
ing, in  a  street  torn  up,  for  the 
purpose  of  laying  gas  pipes  is 
contributory  negligence.  Welch  v. 
McGowan,  262  Mo.  709,  719,  172 
S.  W.  18. 

Pedestrian  is  not  necessarily 
guilty  of  contributory  negligence 
for  failure  to  ohserve  an  open, 
defect.  Nevw  Albany  v.  Stallings 
(Ind.  App.  1919),  124  N.  E.  701, 
703. 


,  Pedestrian  stepped  on  a  piece  of 
banana  peeling  on  a  sidewalk  and 
fell  and  broke  an  arm.  "Whether 
the  presence  of  the  banana  peeling 
on  the  sidewalk  was  evidence  of 
negligence  on  the  part  of  defend- 
ant (city)  or  not  is  immaterial. 
The  evidence  showed  that  the  de- 
fect was  obvious.  It  did  not  re- 
quire expert  supervision  to  detect 
the  banana  peeling  or  ito  know  of 
its  danger."  Aughty  v.  Colum- 
bia (S.  C.  1918),  98  S.  E.  195. 

Eight  to  assume  city  keeps 
streets  safe,  etc.,  does  not  mean 
that  one  traveling  upon  the  streets 
may  proceed  blindly  in  the  faith 
that  the  city  has  performed  its 
public  duty.  Travelers  must  exer- 
cise ordinary  care.  Pedestriap 
tripping  over  a  hose  on  sidewalk 
in  daytime  u^ed  in  street  repair- 
ing, held  negligent.  Cutshall  v. 
Keokuk  (la.  1918),  169  N.  W.  677, 
679,  680. 

TBBean  v.  Philadelphia,  260  Pa. 
278,  103  Atl.  727. 

An  automobile  driver  was  held 
not  to  be  guilty  of  contributory 
negligence  when  he  saw  dirt  on 
a"  street  due  to  the  digging  of  a 
trench  therein.  Zimmer  v.  Sehmitt, 
167  Wis.  430,  167  N.  W.  739. 
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§  2826.    Effect  of  knowledge  of  defects  or  dangers. 

While  mere  knowledge  on  the  part  of  the  traveler  of 
a  defect  or  obstruction  in  a  public  way  does  not  preclude 
recovery  for  injury  caused  thereby,"  that  is,  use  of  the 
way  with  such  knowledge  does  not  constitute  contributory 
negligence  as  a  matter  of  law,'''  yet  if  the  defect  or  ob- 
struction is  so  obviously  dangerous  or  unsafe  that  an 
ordinarily  prudent  person  would  not  use  the  way  in  such 


76Vannort  v.  Cheatertown,  132 
Md.  685,  104  Atl.  113;  Browning 
V.  Aurora,  190  Mo.  App.  477,  480, 
177  S.  W.  685;  Lueking  v.  Sedalia, 
180  Mo.  App.  203,  167  S.  W.  1152; 
Border  v.  Sedalia,  161  Mo.  App. 
633,  144  S.  W.  161;  Devlin  v.  St. 
Louis,  252  Mo.  203,  207,  158  S. 
W.  346;  Krause  v.  Wilton  (N.  D. 
1918),  168  N.  W.  172,  distinguish- 
ing Moeller  v.  Eugby,  30  N.  D. 
438,  153  N.  W.  290;  Henderson  v. 
Meld  (Tex.  Civ.  App.),  194  S.  W. 
1003. 

' '  Knowledge  of  existing  condi- 
tions in  a  street  does  not  alone 
preclude  a  recovery."  Meek  v. 
Nebraska  Telephone  Co.,  96  Neb. 
539,  148  N.  W.  325. 

"When  a  traveler  has  knowledge 
of  a  defect  in  a  highway  it  does 
not  follow  as  a  legal  conclusion 
that  he  must  under  all  circum- 
stances avoid  the  use  of  it  and 
reach  his  destination  in  gome  other 
way."  Eufo  v.  Philadelphia,  58 
Pa.  Super.   Ct.  638,  640. 

Is  not  conclusive  that  injured  pe- 
destrian was  negligent.  Jimkins  v. 
Stoneham  (Mass.  1920),  125  N.  E. 
140. 

If  the  pedestrian  had  no  knowl- 
edge of  the  particular  defect  which 
caused  the  injury,  general  knowl- 
edge of  the  defective  condition  of 
the  sidewalk  will  not  bar  recovery. 


Titus  V.  Monteaano  (Wash.  1919), 
181  Pac.  43. 

If  one  having  knowledge  of  an 
obstruction  on  a  sidewalk  he  is 
using,  fails  to  exercise  due  care 
and  is  injured,  he  is  precluded 
from  recovery.  Butler  v.  Conroe 
(Tex.  Civ.  App.  1920),  218  S.  W. 
557. 

77  Thoorsell  v.  Virginia,  138 
Minn.  55,  163  N.  W.  976;  Stretch 
V.  Lancaster  (Mo.  App.),  206  S. 
W.  388;  Seagraves  v.  Winston,  170 
N.  C.  618,  87  S.  E.  507;  Darden 
V.  Plymouth,  166  N.  C.  492,  82  S. 
E.  829. 

"Previous  knowledge  on  the 
part  of  a  person  injured  of  a  de- 
fect in  a  sidewalk  does  not  per 
se  establish  negligeijce  on  his 
part."  Darden  v.  Plymouth,  166 
N.   C.  492,  82  S.  E.   829. 

Use  of  a  sidewalk  known  to  be 
old  and  rotten  is  not  contributory 
negligence,  where  the  pedestrian 
fell  in  a  coal  hole  of  which  he  had 
no  knowledge.  Sands  v.  Kansas 
City    (Mo.   App.),  202   S.   W.   294. 

Mere  knowledge  on  the  part  of 
a  pedestrian  of  the  defective  con- 
dition of  a  sidewalk  does  not  con- 
stitute his  walking  thereon  negli- 
gence per  se  as  a  matter  of  law. 
Eyan  v.  Chicago,  187  111.  App. 
163. 
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condition,'*  recovery  may  be  barred.'^    The  elements  nec- 

The  rule  that  a  traveler  may 
presume  a  street  is  safe  and  may 
act  on  the  presumption  does  not 
always  apply  if  the  traveler 
knows  of  the  defect,  or  has  rea- 
son to  believe  that  it  exists,  and 
ifj,  he  uses  the  street  he  must  ex- 
ercise ordinary  care  to  avoid  in- 
jury. Vance  v.  Morgan,  198  Ala. 
149,  73  So.  406. 

"When  a  pedestrian  has  notice 
of  the  dangerous  condition  of  a 
street  he  is  bound  to  exercise  care 
commensurate  with  the  necessities 
of  the  situation,  but  even  with 
such  notice  or  knowledge,  if  hig 
attention  be  momentarily  diverted 
and  he  does  not  see  the  obstruc- 
tion, he  will  not  be  denied  a  re- 
covery." Louisville  v.  Vaughn, 
180  Ky.  681,  203  S.  W.  546. 

Use  of  a  public  highway  by  a 
person  having  knowledge  of  its 
defective  and  dangerous  condition 
does  not  of  itself  constitute  con- 
tributory negligence  but  such 
knowledge  requires  increased  cau- 
tion on  the  part  of  the  person  so 
using  it,  and  he  is  guilty  of  con- 
tributory negligence  if  he  does  not 
use  caution  commensurate  with  the 
apparent  or  known  dangers.  Chase 
V.  Seattle,  80  "Wash.  61,  141  Pae. 
180. 

79  ley  condition  of  sidewalk,  no 
contributory  negligence.  Lucy  v. 
Norwich  (Conn.  1919),  106  Atl. 
762. 

If  a  pedestrian  is  aware  of  the 
unsafe  condition  of  a  sidewalk,  and 
if  by  using  ordinary  care  in  go- 
ing upon  it  he  could  have  avoided 
the  injury,  recovery  is  barred. 
Whalon  v.  Sewerage  &  Water 
Board,  142  La.  735,  77  So.  520. 


78  Morris  v.  St.  Louis  &  S.  ¥. 
E.  Co.,  184  Mo.  App.  106,  113,  168 
S.  W.  323;  Brady  v.  St.  Joseph, 
167  Mo.  App.  423,  426,  151  S.  W. 
234;  Carrier  Mills  v.  Pritchard,  199 
111.  App.  25. 

"Where  a  defect  is  not  of  such 
character  as  to  show  it  to  be  so 
unsafe  or  dangerous  that  a  pru- 
dent person  in  exercise  of  ordi- 
nary care  would  not  venture  by 
or  over  it,  a  pedestrian  in  the  ex- 
ercise of  ordinary  care,  who  is 
hurt  in  passing  over  it  may'  re- 
cover." BuUard  v.  Independence 
(Mo.  App.),  176  S.  W.  1066;  Mc- 
llhenny  v.  Kansas  City,  188  Mo. 
App.  218,  175  S.  W.  108;  Devlin 
V.  St.  Louis,  252  Mo.  203,  158  S. 
W.  346;  Morrissey  v.  Cleveland 
C.  C.  &  St.  L.  Ey.  Co.,  61  Ind. 
App.  90,  110  N.  B.  10^,  108. 

"It  has  often  been  held  that 
a  person  in  using  a  public  traveled 
way  is  not  bound  at  his  peril  to 
remember  and  avoid  danger  from 
a  defect  in  such  way  with  which 
he  is  familiar.  In  the  absence  of 
any  reasonable  excuse  for  not 
avoiding  the  danger,  and  a  per- 
sonal injury  results,  there  is  a  pre- 
sumption of  negligence,  but  in  case 
of  such  excuse,  a  jury  question 
is  presented  as  to  whether  ordi- 
nary care  was  exercised  or  not." 
Ehineschmidt  v.  Tomah,  162  Wis. 
242,  155  N.  W.  122. 

Is  not  negligence  per  se,  if  used 
with  appropriate  care.  Andrews 
v.  White  Hall,  184  111.   App.  298. 

Knowledge  of  a  defect  requires 
the  exercise  of  a  greater  amount 
of  care.  Roberts  v.  St.  Joseph 
(Mo.  App.),  185  S.  W.  1197,  1199, 
citing  §  2826,  p.  5749,  vol.  6,  ante. 
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essaiy  to  constitute  contributory  negligence  in  cases  of 
this  nature  are  that  the  person  injured  as  an  ordinarily 
prudent  person  must  have  known  that  the  way  was 
dangerous  and  unsafe,  and  also  knew,  or  in  the  exercise 
of  ordinary  care  for  his  own  safety  should  have  known 
that  it  was  dangerous  and  imprudent  for  him  to  attempt 
to  pass  over  it  in  such  condition.*" 

Finally,  the  issue  as  to  plaintiff's  contributory  negli- 
gence depends  upon  (1)  whether  he  knew,  or  in  the  ex- 
ercise of  ordinary  care  should  have  known,  of  the  con- 
dition of  the  street  or  sidewalk;  (2)  if  he  knew  or  ought 
to  have  known,  whether  in  the  exercise  of  ordinary  pru- 
dence he  might  have  concluded  that  by  exercising  or- 
dinary care  he  could  pass  over  safely;  and  (3)  whether 
in  traveling  that  way  with  or  without  knowledge,  actual 
or  imputed,  he  exercised  that  degree  of  care  an  ordi- 
narily prudent  person  would  under  like  circumstances.*^ 


Knowledge  of  an  obstructed  way 
when  the  pedestrian  could  have 
taken  another  way  as  convenient 
which  was  unobstructed  precludes 
recovery.  Paugh  v.  Parsons,  74 
W.  Va.  425,  82  S.  E.  204,  citing 
§  2726,  vol.  6,  ante. 

Pedestrian  had  full  knowledge  of 
dangerous  condition  of  the  walk 
and  it  was  slippery  due  to  sleet. 
He  did  not  exercise  prudence  and 
was  held  guilty  of  contributory 
negligence.  Victor  v.  Carbis,  59 
Colo.  92,  147  Pae.  331. 

A  pedestrian  who  passes  over  a 
sidewalk  known  to  her  to  be  dan- 
gerous, encumbered  with  many 
bundles,  and  is  injured  by  a  fall 
thereon  is  precluded  from  recov- 
ery. Moeller  v.  Kugby,  30  N.  D. 
438,  153  N.  W.  290. 

A  pedestrian  injured  by  fall  over 
a  pile  of  spalls  or  broken  brick 
on  a  sidewalk  who  had  passed 
over  the  sidewalk  twice  the  same 


day  and  had  seen  the  pile  held 
guilty  of  contributory  negligence. 
Bookwalter  v.  Mont  Union  Bor- 
ough, 258  Pa.  209,  101  Atl.  953. 

80  Covert  V.  Lovilia,  167  la.  163, 
149  N.  W.  67. 

81  Hanson  v.  Anamosa,  177  la. 
101,  158   N.   W.  591,  ,593,  594. 

Instruction  to  jury  considered. 
Stephens  v.  El  Dorado  Springs,  185 
Mo.  App.  464,  171  S.  W.  657,  660. 

An  instruction  that  if  the  walk 
was  dangerous  and  plaintiff  knew 
it  was  dangerous,  or  could  have 
known  it  by  the  exercise  of  ordinary 
care,  and  yet  negligently  attempted 
to  walk  on  it  and  suffered  injury, 
she  is  not  entitled  tq^  recover  is 
erroneous  because  it  declares  that 
the  mere  attempt  to  walk  over 
such  sidewalk  is  negligence.  If  the 
walk  was  not  glaringly  dangerous 
negligence  on  her  part  could  arise 
only  in  the  manner  in  which  she 
went  over  it.     On  the  other  hand, 
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§  2827.    Same— forgetfuliiess.«2 

"A  traveler  is  not  required  to  forego  traveling  upon  a 
sidewalk  because  he  has  knowledge  that  it  is  defective. 
He  has,  as  a  general  rule,  a  right  to  assume  that  it  is  safe ; 
and  when  he  is  injured  as  a  consequence  of  a  defect  of 
which  he  had  previous  knowledge,  the  mere  fact  of  his 
previous  knowledge  does  not  per  se  establish  contribu- 
tory negligence.  And  this  is  also  the  rule  where  previous 
knowledge  is  coupled  with  absence  of  thought  concerning 
the  defect  at  the  time  of  the  injury,  or  momentary  f orget- 
fulness  of  it.  Previous  knowledge  of  a  defect  and  for- 
getfulness  of  it  are  important  facts  to  be  considered  in 
connection  with  all  other  circumstances  in  determining 
whether  the  party  injured  was  exercising  reasonable 
care;  but  it  is  not  negligence  as  a  matter  of  law  for  a 
person  who  had  knowledge  of  a  defect  not  to  remember 
it  at  all  times  and  under  all  circumstances.  The  fore- 
going rules,  which  are  founded  upon  reason  and  expe- 
rience, are  of  general  acceptance.'"'  While  a  plaintiff 
cannot  rely  on  forgetfulness  or  oversight  of  the  defect 
to  relieve  him  from  the  duty  to  exercise  ordinary  care,'* 
mere  forgetfulness  of  the  existence  of  the  defect  is  not 
always  conclusive  evidence  of  contributory  negligence, 
but  is  a  circumstance  to  be  considered.'^    In  the  absence 

if  the  walk  was  so  glaringly  dan-  M  Stephens  v.  El  Dorado  Springs, 

gerous  that  an  ordinarily  prudent  185  Mo.  App.  464,  171  S.  W.  657, 

person    would    not    have    used    it,  660,  approving  Wheat  v.  St.  Louis, 

and  plaintiff  knew  of  the  defect,  179   Mo.   572,   580,   78   S.   W.   790, 

the  mere  attempt  to  use  the  walk  64  L.  E.  A.  292. 

would   be  negligence.     Morgan  v.  86  Gibbs  v.  Monett,  163  Mo.  App. 

Kirksville    (Mo.  App.),  179   S.  W.  105,  110,  111,  145  S.  W.  841. 

755.  Plaintiff  knew  of  the   defective 

82  Birmingham  v.  Edwards  condition  of  the  sidewalk,  but  he 
(Ala.),  77  <fio.  841,  844  (quoting  testified  that  it  was  quite  dark 
with  approval  from  §  2827,  vol.  6,  when  the  accident  happened,  that 
ante) ;  Ludlow  v.  Stetson,  163  Ky.  it  was  snowing  quite  hard,  and  that 
327,  173  S.  W.  806.  his  mind  was  occupied  with  some- 

83  Jackson  v.  Grand  Forks,  24  thing  else,  and  that  he  forgot  about 
N.  D.  601,  140  N.  W.  718,  722,  the  danger  when  he  stepped  from 
quoting  from  Pyke  v.  Jamestown,  the  higher  to  the  lower  level.  Con- 
15  N.  D.  157,  107  N.  W.  359.  tributory   negligence   was   held  to 
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of  a  reasonable  excuse  forgetfulness  may  preclude  re- 
covery, as  where  a  pedestrian  walking  in  the  dark  fell 
over  stakes  driven  in  the  ground  at  the  edge  of  the  side- 
wal^f.*® 

§  2828.    Same— choice  of  ways." 

A  pedestrian  need  not  keep  near  the  center  of  the 
sidewalk,  the  course  generally  followed  by  the  public.  As 
a  matter  of  law  he  may  travel  on  any  part  of  the  walk. 
The  law  does  not  reserve  any  part  of  an  unobstructed 
walk  from  use  by  the  public."  But  where  a  pedestrian 
walking  on  a  pavement  in  the  day  time,  had  her  attention 
called  to  its  condition  and  she  was  familiar  with  it,  chose 
to  avoid  mud  and  water  that  had  gathered  over  sunken 
bricks  and  stepped  upon  the  curb  which  she  knew  and  saw 
was  rounded,  and  where  it  was  possible  for  her  to  have 
taken  a  few  steps  to  either  side  of  the  depression  and 
passed  over  in  safety,  the  absence  of  due  care  under  the 
circumstances  clearly  appears.*®  "A  traveler  is  not 
bound  to  select  other  and  better  routes  of  travel,  if  he 
believed  and  had  the  right  to  believe  that  he  could  with 

be  a  question  of  fact  for  the  jury.  88  Knoxville   v.   Cain,   128   Tenn. 

Eobinson  v.   Oeonto,  154  Wis.   64,  250,  159  S.  W.  1084. 

142  N.  W.  125.  87  Vannort   v.    Chestertown,    132 

Plaintiff  was  injured  by  falling  Md.    685,    104    Atl.    113;    Eufo    v. 

down  granitoid  steps  placed  in,  or  Philadelphia,  58  Pa.  Super.  Ct.  638; 

as   a   continuation   of    one   of   the  Paugh  v.  Parsons,  74  W.  Va.  425, 

sidewalks    of    a    street.      "As    to  82  S.  E.  204,  citing  §2828,  vol.  6, 

contributory    negligence,    notwith-  ante. 

standing  plaintiff  knew  the   steps  88  Kelly  v.  Spokane,  83  Wash.  55, 

lead   from   the    sidewalk   down   to  145    Pac.    57,    pedestrian    stepped 

the  street  at  that  place,  yet  there  into  a  hole. 

was  no  lights,  and  plaintiff  could  89  With  full  knowledge  she  chose 

not   see,    and   he   thought   he   had  to  step   over   the   water  onto   the 

not  yet  arrived  at  the  place  when  curb.     It   was  negligence   for  the 

he  fell,"  and  hence,  it  is  a  ques-  passer-by    deliberately,    knowingly 

tion   of   fact.     Burkheimer  v.   Se-  and   needlessly   to   subject   herself 

dalia   (Mo.   App.),   200   S.   W.   298  to   such  danger.     Werthner  v.  Gi- 

(relying   on   Graney   v.   St.   Louis,  rard   Ave.   Farm   Market   Co.,   218 

141   Mo.   180,   184,  42   S.   W.   941,  Fed.  364,  134  C.  C.  A.  172. 
and  Culverson  v.  Maryville,  67  Mo. 
App.  343,  347. 

8  McQ.— 58 
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safety  use  tlie  walk  over  which  he  was  passing."  '"  It  is 
only  when  the  danger  is  so  great  and  apparent  that  or- 
dinarily prudent  persons  would  regard  it  as  dangerous, 
and  hence  avoid  it,  that  a  court  can  say,  as  a  matter  of 
law,  that  the  pedestrian  using  the  most  dangerous  route 
is  guilty  of  contrihutory  negligence.®^  If  the  person  in- 
jured, therefore,  has  the  choice  of  a  reasonably  safe  way, 
hut  selects  a  way  he  knows  is  not  safe,  recovery  will  be 
barred.'^ 

Although  a  pedestrian  has  the  right  to  assume  that  a 
street  is  in  proper  condition  for  public  travel  and  is  not 
required  to  be  on  the  lookout  for  obstructions,  he  may 
nevertheless  be  guilty  of  contributory  negligence,  if  while 
walking  on  a  street  he  sees  a  defect  and  with  knowledge 
of  the  dangerous  condition  walks  thereon  rather  than 
choose  a  safe  way  which  is  equally  open  and  obvious.'' 
Thus  a  pedestrian  may  be  guilty  of  contributory  negli- 


90  Covert  V.  Lovilia,  167  la.  163, 
148  N.  W.  67;  Stevens  v.  Chari- 
ton (Iowa  1918),  168  N.  W.  310, 
312;  Hansen  v.  Anamosa,  177  la. 
101,  158  N.  W.  591;  McSee  v. 
Jones  County,  161  la.  296,  142 
N.  W.  957,  48  L.  B.  A.  (N.  S.) 
141;  DeWall  v.  Sioux  City,  181 
la.  133,  164  N.  W.  640. 

91  Shetulski  v.  Mount  Carmel 
Borough,  57  Pa.  Super.  Ct.  85,  88. 

Pleading  that  pedestrian  took  a 
dangerous  course  as  contributory 
negligence.  Birmingham  v.  Carle, 
191  Ala.  539,  68  So.  22,  L.  E.  A. 
1915F,  797. 

92  Injured  knew  way  was  unsafe, 
and  might  have  taken  a  safe  way, 
held  guilty  of  contributory  negli- 
gence. Carrie  Mills  v.  Pritchard, 
199  111.  App.  25. 

Driving  across  bridge  undergo- 
ing repair  with  full  knowledge  of 
conditions.  Plaintiff  had  choice  of 
another  which  was  a  safe  way, 
held    contributory   negligence    and 


assumption  of  risk  barred  recov- 
ery. Craine  v.  Metropolitan  St. 
Ey.,  246  Mo.  393,  403-408,  152  S.  W. 
24. 

Pedestrian  took  a  path  not  pro- 
vided, but  another  had  been  which 
was  reasonably  safe,  and  fell  over 
an  embankment,  and  recovery  was 
denied.  Marcus  v.  Medford,  161 
Wis.  155,  152  N.  W.  816. 

Eejected  a  well  lighted  public 
crossing  and  undertook  to  cross 
a  street  at  a  point  where  there 
was  no  crossing  and  fell  into  a 
hole.  Negligence  barred  recovery. 
Watts  V.  Plymouth  Borough,  255 
Pa.  185,  99  Atl.  470. 

Had  three  other  better  and  safer 
routes,  but  took  -one  at  night  not 
so  safe  and  fell  over  an  unguarded 
wall  into  a  creek.  Liability  denied. 
Haughney  v.  Mahanoy  City  Bor- 
ough, 264  Pa.  482,  107  Atl.  843. 

93  Walker  v.  John  Smith,  T. 
(Ala.),  74  So.  451. 
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gence  who  had  slipped  and  fell  on  a  sidewalk  covered 
with  rough  ice  just  before  he  fell  a  second  time  and  broke 
his  leg,  for  which  injury  he  sued  for  damages,  where  after 
the  first  fall,  he  could  have  crossed  the  street  to  a  side- 
walk that  was  entirely  clear.^* 

§  2829.    Traveling  at  night. 

The  duty  to  exercise  ordinary  care  to  keep  public  ways 
reasonably  safe  includes,  of  course,  their  proper  condi- 
tion for  travel  in  the  night  time  for  the  due  protection 
of  those  using  them  for  the  purpose  designed.®*  While 
the  degree  of  care  to  be  exerted  by  the  traveler  at  night 
is  uniformly  declared  "ordinary"  or  "reasonable,"  the 
amount  thereof  is  necessarily  dependent  on  the  partic- 
ular circumstances  of  each  case.*®     It  is  clear  that  a 


94  "It  may  have  been  contribu- 
tory' negligence  as  a  matter  of 
fact,  but  we  think  it  was  a  ques- 
tion for  the  jury."  Williams  v. 
ISTew  York,  214  N.  Y.  259,  108 
N.  E.  448,  following  Twogood  v. 
New  York,  102  N.  Y.  216,  6  N.  E. 
275. 

The  crossing  upon  which  the  pe- 
destrian fell  was  covered  with 
snow  and  rough  ice.  "Whether 
another  and  safer  way  was  con- 
veniently open  to  her,  and  whether 
she  did  or  in  the  exercise  of  or- 
dinary care  and  prudence  should 
have  appreciated  and  known  the 
dangerous  condition  of  the  crossing 
before  attempting  to  pass  over  the 
same,  and  whether  she  was  in  fact 
negligent  in  attempting  to  do  so, 
were  all  questions  of  fact  to  be 
submitted  to  the  jury."  DeWall 
V.  Sioux  City  (Iowa  1918),  164  N. 
W.  640. 

95  Connor  v.  Nevada,  188  Mo. 
148,  161,  86  S.  W.  256. 

96  McKelvey  v.  Juniata  Borough 


(Pa.  1919),  108  All.  205;  Francis 
V.  West  Plains  (Mo.  App.  1919), 
216  S.  W.  808. 

Excuse  for  inattention.  Bir- 
mingham V.  Edwards  (Ala.),  77 
So.  841,  845,  citing  §  2829,  vol.  6, 
ante. 

Qare  is  a  jury  question.  State 
v.  Baltimore,  129  Md.  686,  99  Atl. 
860;  Hall  v.  Flint,  195  Mich.  638, 
162  N.  W.  270;  Henderson  v. 
Fields  (Tex.  Civ.  App.),  194  S.  W. 
1003. 

Palling  over  brick  on  sidewalk 
where  place  was  dark  is  not  neg- 
ligence. Sutter  V.  Metropolitan  St. 
Ey.  Co.  (Mo.  App.),  208  S.  W.  851. 

Pedestrian  fell  on  a  sidewalk 
upon  which  there  was  a  ridge  of 
ice  which  he  was  prevented  from 
seeing  by  reason  of  a  light  fall  of 
snow  a  short  time  before  the  ac- 
cident. Llewellyn  v.  Wilkesbarre, 
254  Pa.  196,  98  Atl.  886. 

One  traveling  at  night  is  not 
guilty  of  contributory  negligence 
for  failure  to  ^ee  and  guard  against 
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greater  amount  of  care  should  be  invoked  in  traveling  at 
night,  when  the  ways,  the  condition  thereof  and  the  ob- 
jects thereon  cannot  be  observed  so  readily,  than  in  the 
day  time  when  the  means  of  observation  are  superior. 
One  traveling  at  night,  with  knowledge  of  defects  in  the 


rope  or  cable  stretched  across  a 
sidewalk,  two  or  three  inches  from 
the  surface.  Whitehall  v.  Hart-' 
man  Const.  Co.,  149  N.  Y.  S.  518, 
87  Misc.  Eep.  184. 
.  Female  pedestrian  traveling  at 
night  when  it  was  quite  dark  fell 
at  a  point  where  a  driveway  passed 
over  the  sidewalk.  There  was  be- 
tween three  and  four  inches  dif- 
ference in  the  levels  of  the  drive- 
way and  sidewalk.  Verdict  for 
plaintiff  was  sustained.  Shafer  v. 
Philadelphia,  60  Pa.  Super.  Ct.  256. 

Pedestrian  stumbled  over  a  pro- 
jecting tree  root  on  the  sidewalk 
which  extended  above  the  level  of 
the  sidewalk  some  eight  inches 
and  had  an  opening  like  a  horse- 
shoe in  which  his  foot  was  caught. 
The  night  was  dark  and  rainy, 
and  the  pedestrian  was  seventy- 
one  years  of  age.  Richmond  v. 
MeCormack,  120  Va.  552,  91  S.  E. 
767,  770. 

A  pedestrian  fell  in  hole  on 
sidewalk  at  night.  A  part  of  the 
pavement  was  taken  up  to  enable 
a  property  owner  to  install  a  wa- 
ter pipe.  After  the  installation  of 
the  pipe,  the  city  filled  the  hole 
with  sand  and  gravel,  but  the  slab 
of  paving  material  was  not  re- 
placed. There  was  no  warning 
light.  Thoorsell  v.  Virginia,  138 
Minn.  55,  163  N.  W.  976. 

Female  pedestrian  traveling  at 
night  stumbled  over  a  defective 
curb  which  rose  about  four  inches 
above  the  sidewalk.    "Pedestrians 


are  not  compelled  to  remain  ofE 
the  streets  of  a  city  b'scause  it  is 
dark,  but  using  the  care  demanded 
by  the  circumstances,  they  may 
go  at.  any  hour  where  business  or 
inclination  takes  them,  and  they 
may  assume  that  the  municipality 
has  performed  its  duty  in  keep- 
ing the  streets  in  a  safe  condi- 
tion for  use  both  at  night  and  dur- 
ing the  day."  Wertz  v.  Williams- 
port,  67  Pa.  Super.  Ct.  156,  159. 

Injury  due  to  automobile  collid- 
ing with  manhole  which  projected 
some  seventeen,  inches  above  the 
street  level,  but  which  was  covered 
with  grass..  Contributory  negli- 
gence, held  for  the  jury.  Wolfort 
V.  Grinnell,  179  la.  689,  161  N.  W. 
686. 

At  night  time  automobile  ran 
into  a  pile  of  pement  and  other 
materials  on-  the  street.  The  de- 
fense relied  on  was  that  the  driver 
failed  to  turn  on  his  lights  and 
that  the  automobile  was  running 
at  an  excessive  rate  of  speed.  The 
question  of  due  care  was  held  to 
be  one  of  fact  for  the  jury.  Ferry 
V.  Waukegan,  196  111.  App.  81. 

Horse  and  buggy  traveling  along 
a  sidewalk  fell  into  a  ditch  be- 
tween the  sidewalk  and  the  drive- 
way. Recovery  was  held  barred. 
Dudley  v.  Smithland,  174  Ky.  248, 
192  S.  W.  21. 

Pedestrian  stepped  into  a  hole 
in  a  sidewalk.  Contributory  neg- 
ligence for  the  jury.  Cartano  v. 
Athena,  90  Or.  586,  176  Pac.  789. 
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way,''  is  required  to  use  care  in  proportion  to  the  dan- 
ger,'* or  when  he  has  a  choice  of  a  safer  way,  due  care 
for  his  own  protection,  requires  that  it  should  be  taken.®* 

§  2830.    Pedestrian  not  on  sidewalk  or  crosswalk.^ 

Using  the  driveway  of  a  street  by  a  foot  traveler  upon 
finding  the  sidewalk  obstructed  is  not  necessarily  con- 


97  Stephens  v.  El  Dorado  Springs, 
185  Mo.  App.  464;  Schlinski  v.  St. 
Joseph,  170  Mo.  App.  380,  156  S. 
W.  823. 

Female  pedestrian  walking  on  a 
path  on  a  very  dark  night  fell 
over  a  water  pipe.  She  was  fa- 
miliar with  the  path  and  assisted 
in  making  it.  In  view  of  the  facts 
she  was  held  guilty  of  contributory 
negligence.  Halliday  v.  Booth  & 
Flinn,  62  Pa.  Super.  Ct.  147,  149. 

A  traveler  "is  not  necessarily 
guilty  of  negligence  in  attempt- 
ing to  pass  over  a  public  street 
or  sidewalk  which  he  knows  to  be 
dangerous,  and  this  is  true,  even 
though  on  account  of  the  darkness 
he  cannot  see  so  as  to  avoid  the 
obstruction."  DifEenderfer  v.  Jef- 
fersonville  (Ind.  App.),  118  N.  E. 
836. 

"A  traveler  who  knows  of  a 
dangerous  excavation  in  a  side- 
walk is  not  guilty  of  contributory 
negligence  as  a  matter  of  law,  be- 
cause, remembering  conditions,  he 
attempts  in  the  darkness  to  pass 
around  such  excavation,  but,  mis- 
judging the  distance,  falls  into  it 
when  it  is  unguarded."  Welsh  v. 
South  Omaha,  98  Neb.  148,  152  N. 
W.  302,  per  Eose,  J. 

98  Pedestrian  knew  sidewalk 
which  he  attempted  to  pass  over 
in  darkness  contained  obstructions, 
held  bound  to  use  care  in  propor- 


tion to  danger.  Mooresville  v. 
Spoon  (Ind.  App.  1918),  118  N.  E. 
686;  Diffenderfer  v.  Jeffersonville 
(Ind.  App.  1918),  118  N.  E.  836. 

99  Pedestrian  took  unsafe  route 
and  fell  over  an  unguarded  wall 
into  a  creek,  when  she  had  three 
other  safer  and  better  routes.  Lia- 
bility denied.  Haughney  v.  Ma- 
hanoy  City  Borough,  264  Pa.  482, 
107  Atl.  843. 

On  a,  night  quite  dark  a  pedes- 
trian who  undertook  to  pass  over 
a  way  in  a  new  part  of  the  city 
which  was  unimproved,  where  the 
way  was  obstructed  and  the  pe- 
destrian had  knowledge  thereof, 
when  he  could  have  taken  a  safer 
way,  equally  convenient,  cannot 
recover  for  injury  because  of  his 
contributory  negligence.  Paugh  v. 
Parsons,  74  W.  Va.  425,  82  S.  E. 
204,  citing  §  2829',  vol.  6,  ante. 

1  District  of  Columbia  v.  Auk- 
ward,  45  App.  D.  C.  155,  161;  Ward 
v.  Salt  Lake  City,  46  Utah  616, 
151  Pac.  905;  Ft.  Worth  v.  Weis- 
ler  (Tex.  Civ.  App.),  212  S.  W. 
280. 

Pedestrian  walked  in  the  mid- 
dle of  the  street  at  night  and 
stepped  into  a  depression  therein, 
held  he  could  not  recover  under 
facts.  Carroll  v.  New  Orleans  By. 
&  Light  Co.,  132  La.  683,  61  So. 
752. 

Pedestrian  fell  into  a  hole  in  the 
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tributory  negligence  as  a  matter  of  law.*  A  pedestrian 
leaving  a  sidewalk  for  a  parkway  cannot  assume  the  lat- 
ter to  be  free  of  obstructions.* 


driveway  in  a  street  in  whieli  she 
was  walking  at  night,  leading  a 
four  year  old  child  and  carrying 
a  two  year  old  infant  in  her  arms. 
Verdict  in  favor  of  injured  pe- 
destrian was  sustained.  Connor  v. 
Nevada,  188  Mo.  148,  86  S.  W. 
256. 

2  As  the  sidewalk  was  encum- 
bered with  building  material  the 
pedestrian  took  the  carriageway 
which  was  in  like  manner  partly 
encumbered  and  in  so  doing  the 
pedestrian  was  not  guilty  of  con- 
triubtory  negligence.  ' '  Plaintiff 
was  within  her  rights  when  she 
took  the  carriageway.  The  street 
and  all  of  it  was  for  public  travel. 
Of  course,  knowing  that  stray 
bricks  were  on  the  carriageway 
she  was  required  to  proceed  cau- 
tiously." Superior  V.  Olt,  239  Fed. 
100,  102,   152   C.   C.   A.   150. 

8  The  injured  pedestrian  left  the 
sidewalk  and  undertook  to  cross 
at  an  angle  the  grass  plot,  sur- 
rounding a  line  of  trees  along  the 
street  laid  out  between  the  side- 
walk and  the  gutter  line  marking 
the  boundary  on  that  side  of  the 
way  made  for  and  devoted  to  the 
use  of  vehicles,  and  in  so  doing  he 
tripped  and  fell  over  a  vnre  that 
was  fastened  to  two  stakes  set  in 
the  opposite  corners  of  the  grass 
plot  that  ended  on  a  line  with 
the  intersecting  avenue.  Neither 
the  wire  or  the  stakes  were  ob- 
structive of  the  paved  walkway  on 
either  the  avenue  or  the  street  in- 
tersecting it.  "Travelers  in  streets 
to  which  respective  parts  are  im- 


proved for  and  apportioned  to  a 
walkway  and  to  the  use  of  ve- 
hicles, etc.,  may  assume  that  these 
ways  are  free  from  unlawful  ob- 
structions or  dangerous  defects,  so 
long  as  ordinary  care  on  their  part 
does  not  advise  them  to  the  con- 
trary, but  a  like  assumption  can- 
not be  indulged  in  favor  of  a 
traveler  who  consciously  leaves 
the  way  provided  for  one  of  his 
type,  and,  with  knowledge  that  he 
is  so  departing  attempts  to  move 
over  the  part  of  the  street  de- 
voted to  ornamentation,  ete.  The 
'care  required  of  such  a  one  must 
consist  with  the  circumstances  his 
stated  situation  creates,  for,  with 
respect  to  movement  by  travelers 
over  such  plots,  there  cannot  be 
imputed  to  municipalities  the  law- 
implied  assurance  to  travelers  us- 
ing ways  devoted  to  their  use 
that  they  are  reasonably  safe  and 
are  free  from  harmful  defects  or 
dangerous  obstructions.  The  known 
(to  the  traveler)  fact  that  a  dis- 
tinct part  of  the  street  has  been 
appropriated  to  a  parkway,  the 
lines  which  are  made  by  an  actual 
improvement  design  to  facilitate 
the  movement  of  persons  and 
things  over  the  street  and  mark- 
ing their  limits,  is  sufficient  to 
warn  the  traveler,  when  he  would 
leave  the  appointed  way,  that  he 
may  not  act  upon  the  assumption 
of  freedom  from  obstruction  that 
he  may,  in  the  exercise  of  ordi- 
nary care,  rely  upon  where  he  is 
in  the  use  of  the  way  appointed 
for  his  movement.     When  a  trav- 
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§  2831.    Same — crossing  street  other  than  on  crosswalk. 

Although  a  pedestrian  may  cross  a  street  at  any  point 
he  desires,  without  necessarily  incurring  the  imputation 
of  negligence,*  when  he  traverses  a  public  highway  be- 
tween the  regular  crossings,  he  is  bound  to  exercise  an 
amount  of  care  commensurate  with  the  danger ;  ^  and 
when  he  rejects  the  crossing  and  adopts  another  way  "he 
takes  upon  himself  the  risk  of  every  danger  arising  out 
of  municipal  neglect  that  would  have  been  avoided  had 
he  used  the  established  crossing."  Where  no  reason  is 
expressed  for  rejecting  the  crossing  and  no  conclusion  is 
derivable  from  the  facts  and  circumstances  of  the  case, 
except  that  the  choice  of  way  was  inconsiderately  and 
negligently  made,  it  is  negligence  and  the  court  should 
so  say.^    In  exercising  the  right  of  crossing  the  street 


eler  would  cross  a  parkway  in  a 
street,  which  he  may  do  unless 
prohibited  by  ordinance  or  statute, 
he  must  exercise  due  care  to  dis- 
cover depressions  or  obstacles 
(guards)  along  the  lines  of  the 
parkways  and  within  its  borders, 
for  he  cannot  assume  that  such 
parkways  are  free  from  obstruc- 
tions or  depressions,  since  mani- 
festly they  are  not  appointed  and 
approved  for  the  general  use  of 
travelers."  Birmingham  v.  Carle, 
191  Ala.  539,  548,  549,  68 
So.  22,  25,  26,  L.  E.  A.  1915F,  797 
(per  MeClellan,  J.),  differing  from 
the  conclusions  in  Woodson  v. 
Metropolitan  Street  By.  Co.,  224 
Mo.  685,  123  S.  W.  820,  30,  L.  E.  A. 
(N.  S.),  931,  20  Ann.  Cas.  1039, 
and  Augusta  v.  Tharpe,  113  Ga. 
152,  38  S.  E.  389. 

4  It  is  not  negligence  to  cross  a 
street  at  a  place  not  a  regular 
crossing.  Brahan  v.  Meridian 
Light  &  Ry.  Co.  (Miss.  1918),  83 
So.  467,  469. 

"The  rule  in  this  state  is  that 


pedestrians  may  cross  the  street 
at  any  point,  without  imputation 
of  negligence."  Louisville  v. 
Haugh,  157  Ky.  643,  163  S.  W. 
1101. 

"Pedestrians  are  not  restricted 
to  the  use  of  established  street 
crossing  when  attempting  to  pass 
from  one  side  of  the  street  to  the 
other.  They  have  a  right  to  pass 
at  whatever  point  they  elect." 
Watts  V.  Plymouth  Borough,  255 
Pa.  185,  188,  99  Atl.  470. 

"A  pedestrian  cannot  be  held 
to  be  negligent  by  the  court,  as  a 
matter  of  law,  when  he  attempts 
to  cross  a  street  between  the  regu- 
lar crossings,  but  in  exercising  this 
right  he  must  have  due  regard  to 
the  conditions  of  the  trafS.c  before 
he  enters  the  cartway."  Ander- 
son V.  Wood  (Pa.  1919),  107  Pa. 
658. 

6  Virgilio   v.    Walker    &   Brehm, 

254  Pa.  241,  98  Atl.  815. 

8  Watts    V.    Plymouth    Borough, 

255  Pa.  185,  99  Atl.  470. 
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between  the  regular  crossings  the  pedestrian  must  have 
due  regard  to  the  conditions  of  the  trafl&c  before  he  enters 
the  roadway.  Jf  he  deliberately  attempts  to  cross  a 
street  when  vehicles  are  rapidly  approaching  close  by, 
and  injury  results,  ordinarily  he  will  be  chargeable  with 
such  carelessness  as  to  prevent  a  recovery  of  damages; 
but  if  he  observes  the  traffic  anti  it  is  far  enough  away 
that  a  pedestrian  using  ordinary  care  would  deem  it  safe 
to  go  across  in  front  of  the  approaching  traffic,  he  is  un- 
der no  fixed  duty  to  look  back,  though  the  circumstances 
may  be  such  that  in  the  exercise  of  due  care  it  would 
become  his  duty  so  to  look,  and  it  would  be  negligence  for 
him  to  disregard  it.' 

§  2834.    Neglig-ence  as  attributable  to  persons  under  dis- 
ability— children  as  negligent.' 


7  Anderson  v.  Wood  (Pa.  1919), 
107  Atl.  658. 

8  Triay  v.  Richard  Carvel  Co., 
158  N.  Y.  S.  739,  172  App.  Div. 
615. 

Contributory  negligence  to  be 
determined  from  the  degree  of  ca- 
pacity or  intelligence  of  the  child. 
Alexander  v.  Statesville,  165  N.  C. 
527,  81  S.  E.  763,  766. 

Standard  of  the  law  is  that  de- 
gree of  care  which  could  reason- 
ably be  expected  of  an  ordinarily 
prudent  boy  of  his  capacity,  age 
and  experience  under  similar  cir- 
cumstances. Bethel  v.  St.  Joseph, 
184  Mo.  App.  388,  171  S.  W.  42; 
Stern  v.  St.  Louis,  161  Mo.  146, 
150,  61  S.  W.  594,  saying  that  a 
boy  "is  not  deemed  negligent  if 
he  exercises  that  degree  of  care 
which,  under  like  circumstances, 
would  reasonably  be  expected  of 
one  of  his  years  and  capacity." 

A  child  of  five  years  old  is  pre- 
sumptively incapable  of  negligence. 
Stone   V.    Florence,    94   S.    C.   375, 


78  S.  E.  23;  Tucker  v.  Buffalo 
Mills,  76  S. ,  0.  539,  57  S.  E.  626, 
121  Am.  St.  Eep.  957. 

Boy  nine  years  of  age  was  in- 
jured on  a  bridge.  Whether  he 
exercised  care  of  one  of  hi^  age 
was  for  the  jury.  Johnson  v.  Chi- 
cago,  178   111.   App.  210. 

Child  eleven  years  old  was  hurt 
by  colliding  with  the  loose  end 
of  barb  wire  fence,  extending  over 
a  narrow  sidewalk.  "The  meas- 
ure of  a  child's  responsibility  is 
his  capacity  to  see  and  appreciate 
danger,  and  while  the  measure  va- 
ries with  each  additional  year,  the 
standard  is  the  average  capacity 
of  others  of  his  age  and  intelli- 
gence." Mulligan  v.  Homestead 
Borough,  243  Pa.   361,  90  Atl.  71. 

Boy  of  thirteen   scuffling  in  the 

street    with    another    fell    into    a 

•  pool  of  hot  water.    Curtis  v.  Grand 

Trunk  Ry.  Co.,  178  Mieh.  382,  144 

N.  W.  824. 

"Prom  time  immemorial  the 
status  of  a  minor  of  tender  years 
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§  2835.    Same — blind  or  infirm  persons. 

"It  is  not,  as  a  matter  of  law,  negligence  for  a  blind 
person  to  walk  unattended  on  a  public  street."  In  a 
particular  case  a  blind  man  fell  into  an  open  ditch  in  a 
street,  it  was  held  not  to  be  error  to  decline  an  instruc- 
tion to  the  jury  that  it  was  negligence  for  the  blind  man 
to  use  the  streets  without  an  attendant,  or  unless  he  con- 
stantly felt  his  way  with  his  staff.' 

In  one  case  a  pedestrian  was  wearing  a  bandage  having 
prior  to  the  accident  broken  his  knee  cap.  He  knew  the 
condition  of  the  street  at  the  time  he  fell.  The  street 
was  slippery  from  sleet.  It  appears  he  exercised  no 
thought,  care  or  caution  whatever,  and  made  no  effort 
to  avoid  the  danger.  His  contributory  negligence  was 
deemed  plain.®" 

§2836.    Same — intoxicated  persons." 

Intoxication  when  proven  may  be  taken  into  considera- 
tion by  the  jury  as  a  circumstance  in  determining  whether 

has  been  recognized  in  law  to  be  age    of    discretion    there    is    some 

different  from  that  of  one  of  more  one  of  mature  judgment  on  whom 

mature  years.     The  law  recognizes  rests    the    specified    duty    and    re- 

that  up  to  the  age  of  seven  years  sponsibility  for  the   safety  of  the 

a   child   is  incapable   of  such   con-  child."      Biegel    v.    New    Orleans 

duct    as    will    constitute    eontribu-  (La.  1918),  79  So.  867. 

tory    negligence,    and    our    courts  9  Balcom  v.  Independence,  178  la. 

have  uniformly  so   stated  the  law  685,  160  N.  W.  305,  311;  Victor  v. 

in    their    instructions    to    juries."  Carbis,  59   Colo.   92,   147  Pac.  331. 

McDonald    v.    Spring    Valley,    285  9a  Victor  v.  Carbis,  59  Colo.  92, 

111.  52,  120  N.  E.  476.  147  Pac.  331. 

"It    is    true,    an    infant    undef  10  Chance  v.  St.  Joseph,  195  Mo. 

four    years    of    age    is    not    to    be  App.  1,  190  S.  W.  24,  26;  Schumm 

blamed    for    negligence;    but    as    a  v.  Anderson   (Tex.  Civ.  App.),  172 

corollary,     municipal     governments  S.  W.  1121. 

cannot  forsee  and  guard  against  all  Intoxicating    as    contributing   to 

the   dangers  incident  to   the  rash-  the  accident,  held  question  of  fact, 

ness    of    children.      Municipalities  Backer  v.  Aspinwall  Borough,  255 

are  not  insurers   of  the  lives  and  Pa.  541,  100  Atl.  479. 

safety  of  children.     The  municipal  Drunkenness   may   bar  recovery, 

authorities    have    a   right    to    pre-  Glancy  v.  McKees  Rocks  Borough, 

sume   that   for   every   child   under  243  Pa.  216,  89  Atl.  972. 


8462  Municipal  Coepoeations.  [§  2838 

the  person  injured  was  himself  negligent  at  that  time, 
and  whether  such  negligence  contributed  to  his  injury.^^ 

§  2838.    Particular  acts  as  contributory  negligence. 

A  pedestrian  in  hurrying  to  board  a  street  car  who  fails 
to  see  and  avoid  the  shafts  of  a  vehicle  encumbering  the 
street  may  be  guilty  of  contributory  negligence.^^  A 
pedestrian  knowing  the  danger  tried  to  pass  over  an  icy 
sidewalk  when  he  fell  and  was  injured.  Such  act  will 
usually  establish  his  negligence;  however,  it  may  be  re- 
butted by  testimony  showing  that  he  exercised  ordinary 
care.^*  A  pedestrian  walking  in  the  dark  with  no  pur- 
pose of  leaving  the  sidewalk,  inadvertently  stepped  off 
over  the  edge  into  a  hole  which  extended  to  the  very  edge 
of  the  sidewalk,  was  held  not  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.^*  But  in  a  case  where  a  pe- 
destrian fell  over  some  stakes  driven  in  the  ground  at 
the  edge  of  the  sidewalk  at  night,  knowing  they  were 
there,  without  offering  a  reasonable  excuse  for  his  for- 
getfulness  that  they  were  there,  was  held  negligent.^^ 
Plaintiff  was  injured  by  reason  of  an  automobile  over- 
turning in  order  to  avoid  a  pile  of  brick  in  a  street.  At 
the  time  he  was  a  guest  seated  on  the  rear  seat.  He 
had  no  control  over  the  chauffeur.  The  machine  was 
violating  the  speed  law.  It  was  held  that  he  was  not 
guilty  of  contributory  negligence  by  not  objecting  to  the 
rate  of  speed  and  requesting  the  driver  to  drive  slower.^® 
One  passing  over  a  street  on  a  bicycle  where  only  a  part 
thereof  is  left  open  for  travel — ^the  street  being  in  the 
course  of  reconstruction — ^was  held  not  chargeable  with 
contributory  negligence.  An  open  street  is  an  implied 
invitation  to  make  use  of  it,  especially  where  at  the  par- 
One  injured  while  he  was  driven  13  Diffenderfer  v.  Jeffersonville 
by  intoxicated  chauffeur.  Win-  (Ind.  App.),  118  N.  E.  836. 
ston's  Admr.  v.  Henderson,  170  Ky.  14Heam  v.  Waterloo  (la.  1918), 
220,  200  S.  W.  330.                                 169  N.  W.  392. 

11  Diffenderfer    v.    Jeffersonville  IB  Knoxville  v.   Cain,  128   Tenn! 
(Ind.  App.),  118  N.  E.  836.                   250,  159  S.  W.  1084. 

12  Louisville  v.  Vaughn,  180  Ky.  16  G-ary  v.  Geiseel,  59  Ind.  App. 
681,  203  S.  W.  546.                     ^           565,  108  N.  B.  876. 
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ticular  time  and  place  the  street  was  being  used  con- 
stantly by  vehicles  of  all  kinds.  If  a  street  cannot  be 
repaired  witliout  exposing  the  public  using  it  to  injury 
the  obligation  of  the  municipality  is  to  close  it  until  it 
is  made  reasonably  safe,  otherwse  municipal  liability  may 
arise  from  injuries  received  thereon.^''  A  boy  pedestrian 
17  years  of  age  was  at  the  time  of  the  accident  and  some 
weeks  prior  thereto  using  crutches  to  aid  him  in  walking, 
one  of  his  legs  having  been  broken  and  the  full  use  of 
it  not  having  been  recovered.  He  was  walking  on  a  side- 
waik  which  was  defective.  The  sidewalk  was  composed 
of  brick  and  was  much  worn;  the  defect  consisted  of  a 
hole  of  considerable  size  at  the  end  of  the  walk  adjoining 
a  cement  pavement,  which  hole  resulted  from  the  re- 
moval of  a  number  of  bricks  from  the  pavement  near  the 
middle  of  the  sidewalk.  The  pedestrian  was  familiar 
with  the  condition.  Under  the  circumstances  he  was  held 
not  guilty  of  contributory  negligence.^*  A  driver  of  an 
automobile  is  not  guilty  of  contributory  negligence  in 
leaving  a  traveled  part  of  the  street  in  passing  a  vehicle 
and  running  into  an  excavation  concealed  by  weeds.''® 

The  following  acts,  inter  alia,  have  been  held  in  par- 
ticular cases,  not  to  constitute  contributory  negligence  as 
a  matter  of  law :  Stepping  from  a  street  car  into  a  hole 
in  a  street ;  ^"  walking  over  brick  on  a  sidewalk  at  night 
'  where  the  place  was  dark ;  ^^  stepping  aside  on  meeting 
another  traveler,  and  not  observing  the  defect,  a  ridge  of 
ice ;  ^^  at  the  time  of  the  accident,  the  pedestrian  was  talk- 
ing to  her  husband  and  not  noticing  the  pitfall  into  which 

l^Biekel  Asphalt  Paving  Co.  v.  patch.     They  are  not   required  to 

Yeager,    176   Ky.    712,    197   S.   W.  anticipate   that   the   car   will   stop 

417,  420.  at   a  place   unsafe   for  passengers 

18  Shetulski    v.     Mount     Oarmel  to  alight.     Covington  v.  Westbay, 
Borough,  57  Pa.  Super.  Ct.  85.  156  Ky.  839,  162  S.  W.  91. 

19  Lancaster    v.    Broaddus    (Ky.  21  Sutter  v.  Metropolitan,  St.  Ey. 
1919),  216  S.  W.  373,  375.  Co.  (Mo.  App.),  208  S.  W.  851. 

20  Street  cars  stop  only  a  short  22  Abbott     v.     Springfield     (Mo. 
time,  and  passengers  are  expected  App.),  210  S.  W.  443. 

to     alight     with     reasonable     dis- 
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she  fell ;  ^^  falling  into  an  excavation  in  a  street  at  night 
which  had  no  warning  sign  of  barriers  or  lights ;  ^  walk- 
ing along  a  street  in  the  night  time  in  the  ordinary  way 
and  tripping  over  a  water  pipe  an  inch  in  diameter  which 
was  placed  an  inch  above  such  walk  without  a  light  to 
protect  it ;  ^^  pedestrian  crossing  a  street  diagonally  and 
not  on  a  cross  walk  on  a  dark  night  at  a  time  when  no 
street  lights  were  burning  and  running  into  an  obstruc- 
tion ;  ^®  sitting  on  a  wheel  barrow  on  a  sidewalk  with 
others  where  the  sidewalks  fell  due  to  the  giving  way  of 
the  supporting  timbers,  without  knowledge  of  such  de- 
fective support;  ^  driving  a  horse  in  a  public  street  at  a 
rate  of  speed  forbidden  by  ordinance;  ^'  driving  in  a 
wagon  down  a  steep  incline,  where  the  street  was  de- 
fective because  of  a  "chuckhole"  therein,  and  using  all 
the  care  possible,  as  by  setting  brakes,  and  where  the 
driver  was  not  aware  of  the  chuckhole.^ 

"In  the  presence  of  a  known  temporary  obstruction, 
which  a  very  slight  detour  to  one  side  will  avoid,  one  who 
chooses  under  such  circumstances,  to  step  directly  over 
the  obstruction,  must  be  held  to  do  so  at  his  own  risk.'"" 
"Where  the  injured  pedestrian  well  knew  the  condition 
that  the  street  was  undergoing  repair,  and  when  he 
tripped  and  fell  over  the  obstruction  he  had  an  umbrella 
which  he  held  low  before  his  face,  as  it  was  raining  and 
the  wind  was  blowing;  it  was  held  that  he  was  guilty  of 
contributory  negligence.'^ 

aSKrause     v.     Wilton     (N.     D.  29  Eiehardson      v.      Seattle,     97 

1918),  168  N.  W.  172.  Wash.  521,  166  Pac.  1131. 

24  Robinson      v.      Kansas      City  '"  The  pedestrian  was  injured  by 

(Mo.)     181   S.  W.   1004.  attempting  to  step  over  street  rail- 

25Blackwellv.  Seattle,  97  Wash.  '°^^   '^"«   ^"^   returning   from   the 

679    167  Pap    "5^                         '  street  to  the  sidewalk.     The  raiU 

ol  i.r.  m  i         ^  -.       -r^  „      ,  -„  wore  lying  in  the  gutter  near  the 

26Middleton  v.  Cedar  Falls,  173  i,     Vu  f          -a    I,-       m        -^   .l 

^      „,„    „   .„  curb.     Gulp  V.  Reading  Transit  & 

la.  619,  153  N.  W.  1040.  ^^  %5,    p^     ^       ^^    ^^j 

27  Mills  V.  Oquawka,  200  111.  App.      39^ 

■^^^-  31  Heaphy  v.  United  States  Wood 

28  0sborn    v.    Mt.    Vernon,    197      Preserving  Co.,   146  N.  T.  S.  377, 
111.  App.  267.  161  App.  Div.  161. 
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The  following  acts,  inter  alia,  have  been  held  in  partic- 
ular cases,  to  be  contributory  negligence:  Knowingly- 
permitting  an  intoxicated  chauffeur  to  drive  the  automo- 
bile in  which  plaintiff  was  riding  which  met  with  an  ob- 
struction ;  *^  driving  a  wagon  into  a  hole  in  the  street  in 
day  time  when  the  hole  was  large  and  easily  seen;  '*  driv- 
ing into  a  protruding  gas  pipe  after  the  driver  observed 
that  the  street  was  torn  up  for  the  purpose  of  laying  gas 
pipes ;  '*  crossing  a  street  undergoing  reconstruction 
which  was  closed  to  the  public,  with  full  knowledge  there- 
of ;  '*  colliding  with  a  building  that  was  being  removed 
standing  in  the  street  on  cribbing  from  four  to  five  feet 
high ;  ^*  motorcyclist  exceeding  the  speed  limit  and  run- 
ning into  an  obstruction  in  a  street.*' 

§2839.    Imputed  negligence.'* 

§  2840.    Burden  of  proof .»» 

Under  the  South  Carolina  statute  permitting  an  action 
for  injury  due  to  a  defective  street,  causeway  or  bridge 

32 Winston's    Admr.    v.    Hender-  The  negligence  of  the  driver  of 

son,   179   Ky.   220,  200  S.  W.   330.  a    public    hack    in   which    plaintiff 

33  Stern  v.  Reading,  255  Pa.  96,  was  riding  when  injured  when  the 
99  Atl.  367.  hack   ran   into    a   pile    of   rock   in 

34  Welch  V.  McGowan,  262  Mo.  the  street,  cannot  be  attributed 
709,   719,   172   S.  W.   18.  to  plaintiff,  since  over  such  driver 

36  Knepfle    v.    Lauflfer,    182    Ky.  he   had  no   control.     Huntsville  v. 

514,  206  S.  W.  788.  Phillips,  191  Ala.  524,  67  So.  664, 

36  Where   one   attempts  to   cross  667. 

a     street,     and     conditions     which  89  On  plaintiff.     Cutshall  v.  Keo- 

confront  him  are   such   as   to  3Ug-  kuk  (Iowa  1918),  169  N.  W.  677. 

gest  to  an  ordinarily  prudent  and  Contributory  negligence  is  an  af- 

reasonable  person  that  danger  was  firmative    defense     and     must    be 

imminent,  he  is  precluded  from  say-  proved.        Cushing     v.     Bowdlear 

ing,    "I   did    not   see,    and    there-  (Okl.),  177  Pac.  561. 

fore  am  not  at  fault."    Lombard!  By    statute    contributory    negli- 

V.  Bates   &  Rogers   Const.   Co.,  88  genee  is  a  matter  of  defense,  which 

Wash.  243,  152  Pac.  1025,  1027.  need  not  be  negatived  by  plaintiff 

37Keevil  v.  Ponsford  (Tex.  Civ.  by  allegation  and  proof.     New  Al- 

App.),  173  S.  W.  518.  bany  v.  Stallings  (Ind.  App.  1919), 

38  Louisville  v.  Heitkemper,  169  124  N.  E.  701. 
Ky.  167,  183  S.  W.  465. 
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where  sucli  defect  was  occasioned  by  the  neglect  or  mis- 
management of  the  municipality,  the  complainant  must 
prove  that  he  did  not  negligently  contribute  to  his  own 


injury. 


iO 


§  2841.    Questioii  of  fact  or  law." 

Whether  the  conduct  of  "the  travelers  injured  in  the 
public  way  was  such  as  to  preclude  recovery,*^  or  consti- 


40  Aughtry  v.  Columbia  (S.  C. 
1919),  98  S.  E.  195. 

41  Where  ordinarily  prudent  men 
many  differ  as  to  whether  plaintiff 
acted  with  care,  etc.,  fact  ques- 
tion. Louisville  v.  Monroe,  163 
Ky.  412,  173  S.  W.  1107. 

Whether  a  pedestrian's  attempt 
to  cross  a  ditch  in  the  dark  was 
negligence,  held  fact  question. 
Williamson  v.  Mullins  X^o.  App.), 
180   S.  W.   395. 

Plaintiff's  buggy  dropped  into  a 
rut  in  the  street.  Where  the  char- 
acter or  kind  of  defect  was  such 
that  a  court  could  not  say  as  a 
matter  of  law  that  he  should  ob- 
serve it,  it  becomes  a  question  of 
fact.  Deweese  v.  St.  Joseph  (Mo. 
App.),  184  S.  W.  905. 

Pedestrian  passing  over  a  cross- 
ing undergoing  repair.  McCarthy 
V.  Stoneham,  223  Mass.  173,  111 
N.  E.   698. 

Pedestrian  stepped  into  a  hole 
in  the  street.  Terre  Haute  v. 
Lauda,  58  lud.  App.  480,  108  N. 
E.  392. 

Pedestrian  fell  into  a  hole  in  a 
sidewalk.  Gilbane  v.  Lent,  41  B. 
I.  462,  104  Atl.  77. 

Pedestrian  fell  into  a  coal  hole 
in  the  sidewalk  when  the  cover 
tipped.  Hebenheimer  v.  St.  Loiiis, 
269  Mo.  92,  189  S.  W.  1180. 


Falling  from  bicycle.  Koch  v. 
Denver,  24  Colo.  App.  406,  133  Pac. 
1119. 

Falling  into  open  sewer  trench 
near  a  crosswalk.  Williams  v.  Dob- 
sou  Co.,  139  Minn.  228,  166  N.  W.. 
189. 

Traveler  fell  into  ditch.  Smith 
V.  Mareeline  (Mo.  App.),  198  S.  W. 
1116. 

Tripped  over  water  pipe  an  inch 
in  diameter  located  an  inch  above 
the  sidewalk.  '  Blackwell  v.  Seattle, 
97  Wash.  679,  167  Pae.  53. 

Stepping  off  sidewalk  in  the 
night  time  into  an  unguarded  hole. 
Dinneen  v.  Ottawa,  200  111.  App. 
303. 

Driving  carefully  wagon  down  a 
steeply  graded  street  with  "chuck 
holes"  in  roadbed,  without  the 
driver  having  knowledge  of  such 
defects.  Richardson  v.  Seattle,  97 
Wash.  521,  166  Pac.  1131. 

Pile  of  gravel  on  sidewalk.  De 
Garmo  v.  Vogt,  151  Ky.  847,  152 
S.  W.  969. 

Pedestrian  took  the  carriageway 
because  the  sidewalk  was  blocked 
with  building  material,  and  the 
carriageway  was  also  partly  so  en- 
cumbered. Superior  v.  Olt,  239 
Fed.  100,  152  0.  C.  A.  150. 

Contributory  negligence  of  pe- 
destrian who  was  carrying  a  child 
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tuted  contributory  negligence,  is  generally  a  question  of 
fact,*^  whether  the  injury  occurred  in  day  time  or  night 


and  fell  at  defective  street  cross- 
ing, is  one  of  fact.  Baltimore  v. 
Mattern,  133  Md.  14,  104  Atl.  478. 

Injury  resulting  from  an  auto- 
mobile accident  where  the  machine 
ia  running  at  an  excessive  rate  of 
speed.  Ferry  v.  Waukegan,  196 
111.  App.  81. 

4Z  Georgia.  Dalton  v.  Humph- 
ries, 139  Ga.  556,  77  8.  E.  790. 

Iowa.  Evans  v.  Des  Moines,  169 
la.  321,  151  N.  W.  397. 

Kentucky.  Dayton  v.  Lory,  169 
Ky.  94,  183  S.  W.  252. 

Ma^ssachusetts.  Junkins        v. 

Stoneham  (Mass.  1919),  125  N.  E. 
140;  Williams  v.  Winthrop,  213 
Mass.  581,  100  N.  E.  1101. 

Missouri.  Alexander  v.  St.  Jo- 
seph, 170  Mo.  App.  376,  156  S.  W. 
729;  Browning  v.  Aurora,  190  Mo. 
App.  477,  177  S.  W.  685;  Willis  v. 
St.  Joseph,  184  Mo.  App.  428,  171 
S.  W.  27;  Kingery  v.  Jefferson 
City  (Mo.),  190  S.  W.  976;  Danes- 
chocky  V.  Sieben,  195  Mo.  App. 
470,  193  S.  W.  966;  Clancy  v.  Jop- 
lin  (Mo.  App.),  181  S.  W.  120. 

Michigan.  Hall  v.  Flint,  195 
Mieh.  638,,  162  N.  W.  270;  Eep- 
perd  V.  Chapin,  190  Mich.  19,  155 
N.  W.  706;  Curtis  v.  Grand  Trunk 
Ey.  Co.,  178  Mich.  382,  144  N.  W. 
824. 

Maryland.  State  v.  Baltimore, 
129  Md.  686,  99  Atl.  860. 

New  York.  Meyers  v.  New 
York,  139  N.  Y.  S.  432,  154  App. 
Div.  713. 

Nebraska.  Meek  v.  Nebraska 
Telephone  Co.,  96  Neb.  539,  148 
N.  W.  325. 

Pennsylvania.       Ake     v.     Pitts- 


burgh, 238  Pa.  371,  86  Atl.  268; 
Smith  V.  Maehesny,  238  Pa.  538, 
86  Atl.  493;  Backer  v.  Aspinwall, 
255  Pa.  541,  100  Atl.  479;  Gross 
V.  Pittsburgh,  243  Pa.  525,  90  Atl. 
365. 

Wisconsin.  Hakenson  v.  Niells- 
ville,  152  Wis.  594,  140  N.  W.  281; 
Madison  v.  Antigo,  153  Wis.  448, 
141  N.  W.  287. 

West  Virginia.  Courbin  v.  Hunt- 
ington, 81  W.  Va.  154,  94  S.  E.  38. 

United  States.  St.  James  v. 
Stacy,  203  Fed.  35,  121  C.  C.  A. 
371. 

' '  The  general  rule  is  that  where 
there  is  a  defect  in  the  pavement, 
or  an  obstruction  such  as  can  easily 
be  seen  and  avoided,  the  question 
of  contributory  negligence  is  for 
the  jury."  Lebanon  v.  Graves,  178 
Ky.  749,  199  8.  W.  1064,  1067. 

Whether  plaintiff  was  guilty  of 
contributory  negligence  which 
proximately  contributed  to  his  in- 
jury in  failing  to  observe  steep 
steps  before  stepping  is  a  ques- 
tion of  fact.  Montgomery  v.  Boss, 
195  Ala.  362,  70  So.  634. 

Where  pedestrian  fell  on  a  side- 
walk upon  which  there  was  a  ridge 
of  ice  which  he  was  prevented  from 
seeing  by  reason  of  a  light  fall 
of  snow  a  short  time  before  the 
accident  in  the  night  time  the  ques- 
tion of  his  contributory  negligence 
is  one  of  fact.  Llewellyn  v. 
Wilkeabarre,  254  Pa.  196,  98  Atl. 
886. 

Where  a  sidewalk  was  covered 
with  snow  and  ice  which  rendered 
it  rough  and  uneven  whether  it 
was  contributory  negligence  for  a 
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time,*^  and  whether  the  traveler  had  or  did  not  have 
knowledge  of  the  defect,**  to  be  submitted  to  the  jury  in 
a  proper  charge  or  in  appropriate  instructions  on  the 
points  of  law  ai^ising  in  the  particular  case. 

It  is  familiar  law  that,  where  there  is  substantial  con- 
flict in  the  evidence,  or  where  from  the  established  facts 
different  inferences  might  reasonably  be  drawn,  the  ques- , 
tion  of  contributory  negligence  is  one  for  the  jury;  but 
where  there  is  no  substantial  conflict  in  the  evidence,  or 
where  but  one  inference  can  reasonably  be  drawn  from 
the  undisputed  facts,  the  question  becomes  a  legal  one 
for  the  court.** 


pedestrian  to  pass  over  it  was 
held  to  be  a  question  of  fact  in  a 
particular  case.  Fogg  v.  Kansas 
City,  187  Mo.  App.  252,  173  S.  W. 
712. 

Pedestrian  had  knowledge  of  de- 
feet,  but  was  watching  a  passing 
vehicle  when  she  stepped  into  a 
hole  in  the  sidewalk,  held  con- 
tributory negligence  was  for  the 
jury.  Madison  v.  Antigo,  153  Wis. 
287,  141  N.  W.  265. 

Contributory  negligence  for  jury, 
where  in  driving  a  wagon  across 
a  ditch  in  the  road  the  wagon 
jolted  and  the  driver  fell  out. 
Tubbs  V.  Berwick  Borough,  262  Pa. 
203,   105   Atl.  57. 

43  Section  2829,  ante. 

44  Section  2826,  ante. 
Although    pedestrians    know    of 

defedt,  it  is  not  contributory  neg- 
ligence as  a  matter  of  law,  unless 
defect  so  obviously  dangerous  that 
an  ordinarily  prudent  person  would 
not  use  the  walk.  Morris  v.  St. 
Louis  &  S.  F.  E.  Co.,  184  Mo.  App. 
106,  113. 

4B  Lombardi  v.  Bates  &  Rogers 
Const.  Co.,  88  Wash.  243,  152  Pae. 
1025. 

Illinois.     Powers  v.  Chicago,  180 


111.  App.  355;  Brenner  v.  Chicago, 
182  111.  App.  348. 

Iowa.  Finnane  v.  Perry,  164 
la.  171,  145  N.  W.  494;  Fountain 
V.  Des  Moines,  164  la.  316,  145 
N,  W.  881;  Overton  v.  Waterloo, 
164  la.  332,  145  N.  W.  889. 

Kansas.  Dunfee  v.  lola,  92  Kan. 
121,  139  Pae.  1029. 

Kentucky.  Covington  v.  West- 
bay,  156  Ky.  839,  162  S.  W.  91; 
Henderson  v.  Dennis,  157  Ky.  192, 
162  S.  W.  820;  Louisville  v.  Haugh, 
157  Ky.  643,  163  S.  W.  1101. 

Louisiana.  Nessen  v.  New  Or- 
leans, 134  La.  455,  64  So.  286. 

Missouri.  Kelly  v.  Walsh,  177 
Mo.  App.  318,  164  S.  W.  135. 

New  York.  Finnegan  v.  Sunken- 
berg,  145  N.  T.  S.  1087. 

Pennsylvania.  Gross  v.  Pitts- 
burgh, 243  Pa.  525,  90  Atl.  365; 
O'Neill  V.  Philadelphia,  244  Pa.  14, 
90  Atl.  455. 

Where  there  is  no  difference  of 
opinion  among  intelligent  and 
fair-minded  men  as  to  the  contrib- 
utory negligence  of  a  plaintiff,  the 
court  will  so  declare  as  a  matter 
of  law.  Victor  v.  Cai-bis,  59  Colo. 
92,  147  Pae.  331. 

Generally,    the    question    is   for 
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Under  the  Oklahoma  Constitution,  it  appears  that  con- 
tributory negligence  is  a  question  of  fact  for  the  jury  in 
all  cases." 

10.    PROXIMATE    CAUSE. 

§  2843,    Defect  in  street  must  be  proximate  cause.*' 

The  right  of  action  under  the  South  Carolina  statute 
is  based  upon  the  negligence  or  mismanagement  which 
was  the  proximate  cause  of  the  injury.  The  city  must 
not  only  be  negligent,  but  its  negligence  must  be  the  prox- 
imate cause  of  the  injury.*^     And  this  doctrine  is  uni- 


jury,  unless  it  clearly  appear  that 
the  only  reasonable  inreferenee 
from  the  facts  is  that  in  the  cir- 
cumstances of  the  ease  an  ordi- 
narily prudent  person  would  not 
have  acted  as  did  the  plaintiff. 
Gilbane  v.  Lent,  41  E.  I.  462,  104 
Atl.  77. 

46  Ada  V.  Smith  (Okl.  1918),  175 
Pae.  924. 

4'  Georgia.  Ovens  v.  Claxton 
Carriage  &  Hardware  Co.  (Ga. 
App.),  100  S.  E.  640. 

Iowa.  Jones  v.  ¥t.  Dodge  (Iowa 
1919),  171  N.  W.  16. 

Idaho.  Baillie  v.  Wallace,  24 
Idaho  706,  135  Pac.  850. 

Illinois.  Ladle  v.  Chicago,  204 
111.  App.  475. 

Massachusetts.  Neilson       v. 

Worcester,  219  Mass.  88,  106  N.  B. 
579,  581. 

Maryland.  State  v.  Baltimore, 
129  Md.  686,  99  Atl.  860;  Hagers- 
town  V.  Foltz,  133  Md.  52,  104  Atl. 
267. 

Missouri.  Kingery  v.  Jefferson 
City  (Mo.  App.),  190  S.  W.  976. 

New  York.  Collins  v.  New  York, 
173  N.   Y.  S.   451. 

North  Carolina.  Alexander  v. 
8  McQ.— 59 


Statesville,  165  N.  C.  527,  81  S. 
E.  763,  765. 

Pennsylvania.  Bruggeman  v. 
York,  259  Pa.  94,  102  Atl.  415; 
Stern  v.  Reading,  255  Pa.  96,  99 
Atl.  367;  McDonald  v.  Philadel- 
phia, 248  Pa.  145,  93  Atl.  959; 
Glancy  v.  McKees  Bocks  Borough, 
243  Pa.  216,  89  Atl.  972;  Shafer  v. 
Philadelphia,  60  Pa.  Super.  Ct.  256. 

Texas.  Young  Men's  Christian 
Assn.  V.  Jasse  (Tex.  Civ.  App.), 
183  S.  W.  867;  Keevil  v.  Ponsford 
(Tex.   Civ.   App.),   173   S.   W.   518. 

Washington.  Woodworth  v.  Day- 
ton,  89   Wash.   444,   154   Pae.   790. 

Wisconsin.  Green  v.  Eeedsburg, 
162  Wis.  101,  155  N.  W.  938. 

48  Aughtry  v.  Columbia  (S.  C. 
1919),  98  S.  B.  195. 

Whether  defect  was  the  proxi- 
mate cause  is  generally  a  jury 
question.  Henry  v.  Philadelphia 
(Pa.),  107  Atl.  315;  Tubbs  v.  Ber- 
wick Borough,  262  Pa.  203,  165 
Atl.  57;  Backer  v.  Aspinwall,  255 
Pa.  541,  100  Atl.  479;  Higginbot- 
tom  V.  Burnsville,  113  Miss.  219, 
74  So.  133;  State  v.  Baltimore,  129 
Md.  686,  99  Atl.  860;  Ft.  Worth 
v.  Patterson  (Tex.  Civ.  App.),  196 
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|ormly  applied  by  the  latest  judicial  judgments  of  the 
courts  of  last  resort  in  the  several  jurisdictions. 


S.  W.  251;  Jones  v.  Caldwell,  23 
Idaho  467,  130  Pac.  995;  Coving- 
ton V.  Eosenberg,  177  Ky.  411,  197 
S.  W.  786. 

Automobile  ran  into  a  pile  of 
stone  in  the  street.  Zorn  v.  New 
York,  147  N.  T.  S.  70,  85  Mise. 
Bep.  45. 

Horse  took  fright  at  a  cow 
tethered  in  the  street  and  became 
perfectly  calm  and  again  took 
fright  at  a  burst  of  thunder. 
Held,  the  proximate  cause  of  the 
injury  was  not  due  to  the  cow. 
Stryker  v.  Montoursville  Borough, 
57  Pa.  Super.  Ct.  100. 

Automobile  ran  against  a  steel 
truss  which  divided  the  carriage- 
way of  a  bridge.  The  negligence 
complained  of  was  the  omission  to 
light  the  bridge.  The  bridge  on 
each  side  had  brackets  intended  for 
lights.  If  the  lights  had  been  lit 
they  would  not  have  disclosed  the 
central  truss.  Hence,  even  if  the 
city  was  negligent  in  the  respect 
claimed  the  injury  did  not  follow 
as  a  proximate  result.  Gaines  v. 
New  Tork,  215  N.  Y.  533,  109  N.  B. 
594,  affirming  142  N.  Y.  S.  401, 
156  App.  Div.  789. 

Pedestrian  ran  into  a  wire  which 
he  attempted  to  cross.  The  wire 
was  being  removed  by  city  em- 
ployees. Although  the  pedestrian 
may  have  been  negligent,  if  those 
removing  the  wire  could  by  the 
exercise  of  due  care,  measured  by 
the  condtions,  have  prevented  the 
injury  and  failed,  their  omission 
may  be  regarded  as  the  proximate 
cause  of  the  injury.  Gladen  v. 
Seattle,  83  Wa^h.  412,  145  Pac. 
.   418. 

Where    negligence    is    based    on 


the  fact  that  plaintiff's  team  of 
horses  became  frightened  at  a 
circus  wagon  which  the  city  neg- 
ligently permitted  to  be  left  in  the 
street  and  which  constituted  a  nui- 
sance, no  recovery  can  be  had  if 
it  appears  ^hat  the  horses  became 
frightened  at  something  else. 
Stokes  V.  Sac  City,  155  la.  334, 
136  N.  W.  207. 

Pedestrian  slipped  on  a  banana 
peel  on  a  sidewalk.  Aughtry  v. 
Columbia  (S.  C.  1919),  98  S.  E. 
195. 

Wheel  of  a  rapidly  moving  ve- 
hicle struck  a  hole  in  the  street, 
broke  off  the  axle  and  struck  and 
injured  a  pedestrian.  Whether 
street  defect,  was  the  proximate 
cause,  held  jury  question.  Henry 
V.  Philadelphia  (Pa.  1919),  107  Atl. 
315. 

A  bull  being  driven  along  a 
street,  stepped  upon  a  scraper  and 
fell  into  an  excavation,  was  in- 
jured and  died.  The  open  exca- 
vation left  unguarded  in  a  pub- 
lic street  open  for  travel  was  th« 
negligence  charged.  "The  leav- 
ing of  the  scraper  at  the  point 
where  it  was,  the  stepping  upon 
the  scraper,  and  the  slipping  of 
the  bull,  were  not  independent,  in- 
tervening causes  of  injury,  in  and 
of  themselves.  They  were  only  in- 
cidents in  the  chain  of  causation, 
and  not  proximate  cause  of  the 
injury."  Johnson  v.  Denison 
(Iowa  1919),  173  N.  W.  46,  49. 

Instruction  relating  to  failure  to 
place  lights  at  night  on  pile  of 
brick  against  which  plaintiff  fell 
as  proximate  cause  of  injury.  Sut- 
ter V.  Metropolitan  St.  Ey.  Co. 
(Mo.  App.),  208  S.  W.  851. 
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§2845.    Concurring  and  intervening  causes:  defect  in 
street  need  not  be  sole  cause.*^ 

Although  a  municipality  may  not  be  liable  for  an  ac- 
cident occurring  from  the  mere  presence  of  ice  and  snow 
on  the  street  if  other  elements  of  actionable  negligence 
exist  liability  may  arise.*'  If  the  defect  consists  in  build- 
ing material  on  the  sidewalk  extending  into  the  street 
which  compelled  a  pedestrian  to  pass  around  near  the 
middle  of  the  driveway  where  he  was  struck  by  an  auto- 
mobile negligently  driven  the  municipality  will  be  liable. 
The  court  expressed  the  opinion  that  where  the  char- 
acter of  the  first  wrong  is  such  that  an  injury  will  nat- 
urally or  probably  result,  though  it  is  a  result  following 
another  cause  which  has  intervened,  it  is  a  result  that 
should  reasonably  have  been  forseen  or  anticipated  by 
the  first  wrongdoer  and  he  should  be  held  liable.  An 
intervening  cause  should  not  be  held  to  excuse  the  first 
cause  unless  such  intervening  cause  is.  one  so  unusual 
and  so  improbable  as  not  to  be  reasonably  forseen  or 
considered  by  an  ordinarily  prudent  man.     Otherwise, 

49  Hammond  v.  Jahuke,  178  Ind.  v.  Franklin,  78  N.  H.  240,  99  Atl. 

177,  99  N.  E.  39;  Jones  v.  Sioux  647. 

City  (Iowa  1919),  170  N.  W.  445;  60  Sign    suspended     over     street 

Holmquist    v.    C.    L.    Gray    Const,  fell  and  struck  pedestrian  because 

Co.,   169   la.  502,  151  N.  W.  828;  of   severe   wind.     It   was   claimed 

Louisville  v.  Heitkemper,  169  Ky.  that    act    of    God    was    proximate 

167,   183  S.   W.   465;    Morrison   v.  cause,  etc.     "Even  if  it  were  ad- 

Ironwood,   189   Mich.   117,   155   N.  mitted  that  the  wind  was  unpreee- 

W.   477;    Brown  v.   St.   John,   187  dented  on  that  day  and  that  there 

Mich.  641,  154  N.  W.  79;  Sutter  v.  ^^^d   never   been    such    a   wind  as 

Metropolitan    St.     By.     Co.     (Mo.  ^^^^    ^«*"«'   y«*    ^   ^^^    accident 

.       x    «/.»  a    trr    oiri  '^^.B  not  due  entirely  to  this  vdnd, 

App.),  208  S.  W.  851.  u  1  11,      i             ■    i  ■                i- 

"  '  .  ,        .       ,           ,          ...  but  the  strong  wind  m  connection 

Vehicle    struck   a   stone   m    the  ..,    ^,           ,"             j.  ^^     ,  j.     , 

with  the  negligence  of  the  defend- 
load,  and  immediately  thereafter  ^^^  ^^.^^^  operated  as  an  eflcient 
went  partly  over  the  embankment.  ^^^  contributory  current  cause, 
"The  fact  that  the  stone  in  the  ^^^^  ^he  defendant  would  still  be 
road  may  have  been  a  eontribut-  Hable."  The  wind  must  have  been 
ing  cause  for  the  accident  does  the  sole  cause,  to  preclude  munic- 
not  relieve  the  defendant  from  ipal  liability.  Purcell  v.  Stubble- 
liability,  if  the  unrailed  embank-  field,  41  Okl.  562,  139  Pac.  290, 
ment  was  also  a  cause."     Miner  292. 
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one  could  say,  I  will  commit  this  negligent  wrong,  though 
I  know,  or  believe,  it  will  probably  cause  another  negli- 
gent wrong  doer — another  intervening  independent 
agency,  to  commit  an  injury.  In  referring  to  the  Mis- 
souri decisions  the  court  said  that:  "While  here  and 
there,  there  may  be  remarks  in  these  courts  which  ap- 
pear to  support  the  idea  that  where  an  intervening,  in- 
dependent agency  inflicts  the  injury,  it  disconnects  the 
first  cause  and  liberates  the  first  defender;  yet  a  refer- 
ence to  the  cases,  down  to  the  last  utterance  on  the  sub- 
ject by  the  Supreme  Court,  will  disclose  that  that  is  not 
the  rule  by  which  such  cases  should  be  decided ;  and  that 
our  courts  are  in  entire  harmony  with  those  above  noted 
from  other  jurisdictions. ' '  ^^ 

§  2846,    Same — Massachusetts  rule.*^ 

§2848.    Same — act   of   injured   person    as    concurring 
cause.^* 

§2851.    Same — application   of  rule   where   concurring 
cause  is  slippery  condition,  snow,  ice,  oil,  etc. 

Although  a  municipality  may  not  be  liable  for  an  acci- 
dent occurring  from  the  mere  presence  of  ice  and  snow  on 
the  street  if  other  elements  of  actionable  negligence  exist 
liability  may  arise.^*  Thus  where  there  is  an  unsafe  or 
dangerous  hole  or  sunken  place  in  a  sidewalk  and  there 
is  a  fall  of  snow  which  wholly,  or  in  great  part,  covers 
or  so  hides  the  hole  from  observation  as  to  make  it  prob- 

Bl  Danesehoeky    v.     Sieble,     195  plunged  through  a  board  fence  at 

Mo.  App.  470,  475,  477,  1&3  S.  W.  the   side    of   a   bridge.     Swain  v. 

966.  Spokane,   94   Wa«h.   616,   162   Pac. 

62Neilson     v.     Worcester,     219  991,  L.  E.  A.  1917D,  754. 

Mass.  88,  106  N.  E.   579,  quoting  64  Taylor  v.   Spokane,  91  Wash, 

with    approval    from    Newton    v.  629,  633,  158  Pac.  478,  480,  citing 

Worcester,  174  Mass.  181,  187,  54  §  2845,   vol.    6,    ante,   and   approv- 

N.  E.  521,  523.  ing   Smith    v.    Taooma,    51   Wash. 

63  Defect    in    an    automobile,    it  101,  98  Pae.  91,  21  L.  E.  A.  (N.  S.) 

was   held,   was   plainly   the   proxi-  1018. 
mate  cause  of  the  injury  where  it 
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able  that  a  pedestrian  miglit  step  into  it,  and  in  the  day 
time  a  pedestrian  stepped  into  it  resulting  in  injury,  the 
municipality^  will  be  liable  on  account  of  the  defect  in 
the  street.  It  is  an  instance  of  the  municipality's  negli- 
gence in  permitting  the  hole  concurring  with  natural  ad- 
ditional cause  attributable  to  the  fall  of  snow.^*  In  a 
Massachusetts  case  an  automobile  being  driven  on  a 
street  skidded,  could  not  be  controlled  and  collided  with 
a  milk  wagon,  which  skidding  resulted  from  the  extraor- 
dinary slipperiness  of  the  surface  of  the  street  due  to 
oil,  it  was  aptly  said:  "If  the  conduct  of  the  driver  of 
the  automobile  was  cautious,  then  his  intervention  be- 
tween the  defect  and  the  injury  would  not  as  a  matter 
of  law  break  the  direct  causal  connection  between  the 
injury  to  the  plaintiff  and  the  failure  of  duty  on  the  part 
of  the  defendant  (city)."  «« 

§  2854.    Same — ^runaway  horse  as  proximate  cause.*' 

66  Cross   V.   Sedalia    (Mo.   App.),  67  Hunt  v.  St.  Louis   (Mo.),  211 

203  S.  W.  648;  Lueking  v.  Sedalia,  8.    W.    673;    Talliaferro    v.    Atchi- 

180  Mo.  App.  203,  167  S.  W.  1152.  son  T.  &  S.  F.  Ey.  Co.  (Okl.),  160 

66Kelleher  v.  Newburyport,  227  Pac.   69;   Drake  v.  East  Cleveland 

Mass.  462,  116  N.  E.  806.  (Ohio  1920),  127  N.  W.  469. 
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ABANDONMENT— 

of  office,  496,  497. 

of  proceedings  to  condemn  property  for  public  use,  1504. 

of  public  work  by  contractor;   bids  for  completion  of  work,  1194. 

of  public  work  by  contractor,  completion  of  by  municipality,  1936. 

of  public  work,  liability  in   engineering  services,   1963. 

of   franchise    and    withdrawal   fron^   public    employment   by   public 
service  companies,  1660-1660c. 

distinguished  from  misuser  respecting  forfeiture  of  franchise,  1667. 

of  improvement  contract,  right  to  do  so,  1934. 

of   public   improvements,   1847. 

of  lands  dedicated  for  public  use,  1610,  1612. 

of  streets,  by  municipality,  doctrine  of,  1399. 
effect  of  statutory  provision,  1401. 

delay  in  consideration  for  bids  for  public  work  as,  p7274n. 
ABATEMENT— 

of  obstructions  and   encroachments  in  streets,   1370,   1371. 
ABOLITION  (see  also  "Dissolution  of  MuniclpaJ  Corporations") — 

of  of£ce,  494. 
salary,  519. 

of  situations  in  public  service,  557. 
as  affected  by  civil  service  laws,  494. 
ABSENCE— 

leave  of,  to  municipal  officers  and  employees,  power  to  grant,  510. 

legislature  cannot  grant  leave  of  absence  to  municipal  officers  and 
employees,  p6510n. 

of  municipal  officer  or  employee,  right  to  salary,  532. 

of  school  teacher,  "rateable"  reduction  on  account  of,  p8126n. 
ABUSE  (see  also  "Discretion") — 

of  power,  judicial  interference,  378. 

of  authority  by  public  officers,  550  pp6767,  6768n. 
"ABUTTING  AND  CONTIGUOUS  TEEEITOEY"— 

as  to  annexation  to  municipal  limits,  p6571n. 
ABUTTING  OWNEES  (see  also  "Eminent  Domain;"  "Public  Improve- 
ments;" "Special  Assessments;"  "Streets") — 

attacking  special  assessments,  p7817u. 

as  to  duty  to  maintain  sidewalk  in  reasonably  safe  condition,  2722. 

limiting  rights  of,  in  streets,  1310. 

easements  of  light,  air,  view  and  access,  1321,  p7343n,  1383,  1384. 

court  yard  privileges   allowed  to,   1349. 

injunction  to  compel  removal  of  show  cases,  etc.,  1349. 

rights  of,  where  lands  have  been  dedicated  for  streets  and  public 
ways,  1605. 

consent  of,  for  street  franchise,  1640. 

liability  of  grantee  of  franchise  for  special  injury  to,  1670. 
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ABUTTING  OWNERS— Continued. 

compensation  to,  in  granting  street  franchise,  1700-1703,  1706,  1709. 

damages  to,  resulting  from  public  improvements,  1986. 

action  for  damages  by,  for  street  obstructions,  1377,  1382-1386,  1389. 

injunction  by,  to  prevent  city  encroaching  on  property  of,  p8145n. 

ejectment  by,  for  street  encroachments,  1375. 

injunction  to  enjoin  operation  of  ears  on  tracks  in  street  by,  1376. 

damages  from  change  of  street  g^ade,  1975-1979. 

damages  due  to  opening  of  street,  1473a. 

duty  to  construct  sidewalks  and  keep  in  repair,  2621. 

liability  for  street  obstructions,  2750,  p8379n. 

title  of,  to  streets,  1305-1309. 

right  to  soil  and  minerals,  1309. 
right  to  use  street,  1321-1367. 

preventing  improper  use  of  streets,  1322. 

sidewalks,  rights  in  and  use  of,  1324. 

right  of  access,  1325,  1321,  1383. 

shade  and  ornamental  trees,  1326-1328. 
right   to    encroach    on   streets   temporarily,    1338. 

delivery  or  removal  of  goods,  1339. 

building  materials,  1340. 
right  to  use  sub-surface  of  street  and  excavations,  1343. 

pipes  and  drains,  1344. 

effect  of  permit,  1348. 
awnings,  signs,  steps,  columns,  etc.,   1349. 
fences,  gates  and  doors,  1352. 
hack  stands  in  front  of,  1357. 
tracks,  switches,  etc.,  1363,  p7368n. 

weighing  scales  interfering  with  right  of,  1367,  p7369n. 
special  injury  to,  in  suits  as  to  street  obstructions,  1382,  1377. 

interference  with  right  of  access,  1383,  1321,  p7343n. 

obstruction  of  light,  air  and  view,  1384,  1321,  p7343n. 

injury  to  business,  1385. 

depreciation  in  property  value,  1386. 

pleading  special  damages,  1389. 
unsafe  streets  due  to  act  of,  liability,  2750,  p8377n. 
defect  in  sidewalk  due  to  act  of;  municipal  liability,  p8353n. 
private  walk  of,  joining  public  walk,  liabilitv,  2774. 
ACCEPTANCE—      '  -  ^  ^  '  J'.  • 

of  dedication  of  property  for  public  use,  1538,  1574-1591. 
necessary  to  complete  dedication  of  lands  for  public  use,  1539.  1574- 

1591.  '  ' 

of  street  by  municipality  as  establishing  it  as  public  way,  2733. 
of  bids  for  contracts  and  public  work,  1225,  see  also  "Bids." 
of  bid  for  public  work,  as  creating  contract,  1236. 
of  work  by  municipality,  effect  of,  1929,  1930. 
of  street  franchise,  1650. 
of  resignation  of  public  officer,  498. 

of  benefits,  as  estoppel  to  attack  special  assessments,  2126. 
of  less  salary  than  law  allows;  estoppel.  523 
ACCESS—  '  >         FF    ,        • 

as  property  right,  p7470n. 

right  to,  of  abutting  owner,  1321,  1324,  1325,  1383,  p7343n. 

interference  with,  as  taking  property,  1469. 

interference  with,  by  street  encroachments  as  special  injury,  1383. 

to  property,  interference  with,  in  making  public  improvements,  1999. 
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ACCESS— Continued. 

cutting  off,  in  one  direction  as  damage  for  vacation  of  street,  1409. 
as  special  benefit  in  making  special  assessments,  2045. 
ACCIDENTS  (see  also  "Negligence;"   "Sewers  and  Drains;"  "Torts, 
Municipal  Liability  for;"  "Unsafe  Streets") — 
notice  of,  to  municipality,  as  condition  of  right  to  sue,  2714-2718B. 
prior  at  same  place  as  evidence  of  municipal  negligence,  2727. 
ACCOUNTS— 

public,  as  state  function,  174. 

bureau  of  inspection  established  by  state  at  expense  of  local  com- 
munity, 166. 
adjustments  of  with  state  or  county,  2182. 
ACKNOWLEDGMENT  (see  also  "Dedication")— 

of  statutory  plat,  1540. 
ACQUIESCENCE  (see  also  "Estoppel")— 

in  lacation  of  municipal  boundaries,  effect,  260. 
as  estoppel  to  question  validity  of  special  assessment,  2120. 
in  unlawful  removal  from  office,  p6751n. 
in  less  salary  than  law  allows,  523. 
of  hearing  in  removal  of  officers,  566. 

by  state  in  mere  nonuser  of  franchise  as  waiver  to  forfeit,  1667. 
ACQUIKEMENT  OF  PUBLIC  PKOPERTY,  see  "Corporate  Property;" 

"Dedication;"   "Eminent  Domain." 
ACT— 

as  showing  intention  to  take  lands  for  public  use,  1562. 
as   showing  acceptance   of  dedication,  1579-1589. 
ACT  OF  LEGISLATUEE,  see  "Legislature." 

ACTIONS    (see    also    "Eminent   Domain;"    "Evidence;"    "Parties;" 
"Pleadings;"   "Remedies;"   "Torts;"   "Unsafe  Streets") — 
implied  municipal  power  to  sell  cause  of,  367. 
civil,  for  breach  of  ordinances,  674. 

by  municipal  officer  or  employee  to  recover  salary,  534. 
by  public  officers  and  employees  for  salary;   defenses,  p6762n. 
for  recovery  of  illegal  salaries  or  fees,  527. 
for  damages  due  to  public  improvements  when  accrue,  1989. 
to  recover  money  unlawfully  paid  out  by  municipality,  2176. 
on  bonds  of  officers,  546,  547. 
on  bond  for  public  work,  etc.,  1961-1965. 
to   prevent   diversion   of   use   of  land   dedicated  to   public,   pp7538, 

7539n. 
to  recover  land  as  part  of  street,  p7365n. 
on  municipal  warrants,  2258. 

defenses,  2259,  2260. 
on  claims  against  municipalities,  presentation  of  claim  as  condition 

precedent,    2465. 
on  municipal  bonds  to  recover  amount  due,  2348. 
for  personal,  injuries  received  on  streets,  1395. 
'  violation  of  law,  1395a. 

by  plaintiff,  1395b. 
to  collect  special  assessments,  2131-2138. 

joinder  of,  2151. 
by  and  against  municipalities  in  general.  Chapter  on,  2486  et  seq. 
vol.  8. 
limitation  of,  2489. 
conditions  precedent,  2490. 
venue  of,  2491,  p8148n. 
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ACTIONS— Continued. 

name  in  which  aetioji  should  be  brought,   2493. 
parties  to,  2494. 
pleadings,  2495. 

representation  by  counsel,  appearance,  2497. 
defenses,  2498,  p8157n. 

judgment  and  enforcement  thereof,  2499,  2500. 
costs,  2501,  p8159n. 
against  municipalities  i  for  torts,  2604. 
against  quasi-municipal  corporations  for  torts,  2605. 
to  test  validity  of  proceedings  to  change  municipal  limits,  288,  291. 
to  recover  taxes  paid,  2406,  pp8095,  8096n. 
method  of  enforcement  of  payment  of  license,  1007. 
ACTIONS  TO  ENFORCE  POLICE  REGULATIONS— 
chapter  on,  1029-1101,  vol.  7. 
modes,  form  of  action,  1033,  1036. 
proceedings  as  criminal  or  civil,  1034. 
mode  of  trial,  constitutionality,  751. 
name  in  which  action  brought,  1035. 
institution  of  proceedings,  form,  notice,  appearance,  1036. 
summons  or  warrant,  1037,  p7187n. 
arrest  without  warrant,  1038. 
statement,  complaint  or  information,  1040-1055. 
trial,  1056-1070. 

evidence  for  the  municipality,  1071-1078. 
defenses,  1079-1086. 
verdict,  1087. 
judgment,  1088. 
record  of  conviction,  1089. 
review  of  judgment  or  conviction,  1091-1101. 
by  appeal,  1092,  1093. 

trial  de  novo  on,  1094. 
by  certiorari,   1095. 
record   on   certiorari,   1096. 
by  writ  of  error,   1097. 
by  habeas  corpus,  1098. 
by  writ  of  prohibition,  1100. 
of  ordinance  as  to  payment  of  license  tax,  1007. 
ACTUAL  KNOWLEDGE,  see  "Knowledge;"  "Notice." 
ACTUAL  NOTICE— 

of  defect  in  street,  2811. 
ADDITIONAL  SERVITUDES  (see  also  "Abutting  Owner")— 

what  are,  1700-1703,  1706,  1709,  p7616n. 
ADEQUATE  REMEDY  AT  LAW,  see  "Equity"  and  particular  reme- 
dies in  Equity;   "Injunction." 
ADJACENT— 

as  relates  to  territory,  p6572n. 
as  relates  to  location  of  property,  pp7872    7873n 
ADJOIN,  see  "Lateral  Support."  ' 

ADJOINING— 

meaning  of,  815. 

as  to  annexation  of  territory,  276. 
ADJOURNMENT— 

of  council  or  legislative  body,  602.  >    i 

power  of  legislative  body  to  adjourn,  602. 

business  that  may  be  transacted  at  adjourned  meeting,  603. 
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ADMINISTEATIVE  ORDINANCE— 

one  class  of  oidinances,  639. 
ADMINISTEATIVE  POWER— 

distinguished  from  legislative,  351c. 

delegation  of,  382,  383,  387. 
ADMINISTRATIVE  PRACTICE— 

application  of,  in  construction  of  ordinance,  810,  811,  818. 
ADMIRALTY— 

municipal  liability  for  torts,   2624. 
ADULTERATION,  see  "Milk." 
ADVERSE  POSSESSION  (see  also  "Prescription")— 

of  property  of  municipality,  1157. 

acquiring  title  to  streets  as  against  municipality,  1396. 
doctrine  of  equitable  estoppel,  1398. 

as  defense  in  ejectment  by  municipality,  1369. 

establishing  public  ways  by  prescription,  distinguished  from,  1296. 
ADVERTISEMENTS  (see  also  "Bids;"  "Notice;"  "PubUcation")— 

for  competitive  bidding,  1207. 

distribution  of,  in  streets,  etc.,  930. 

on  vehicles,  931. 
AESTHETIC  CONSIDERATIONS— 

as  relating  to  the  exercise  of  the  police  power,  893,  pp7060,  7061n. 

restrictions  on  use  of  private  property,  to  affect  symmetry  of  streets 
or  sections,  1470. 

as  basis  for  bill  board  regulations,  929. 

in  building  regulations,  948. 
AFFIDAVIT- 

as  to  genuineness  of  bid  for  public  work,  p7273n. 

in  proceeiiings  for  violation   of  ordinances,  1036. 
AGE— 

limit  for  running  automobiles,  734,  741. 
AGENTS  (see  also  "Officers") — 

when  city  is,  of  property  owners,  as  to  public  improvements,  1817, 
p7668n. 

violating  ordinances,  liability  of,  or  principal,  1076. 

power  to  dedicate,  1547,  p7508n. 

liability  of,  in  actions  to  enforce  ordinance,  1075,  1076. 

selling  goods,  tax  for,  as  interference  with  interstate  commerce,  775, 
777. 
AGREEMENTS  (see  also  "Contracts") — 

of  citizens  and  tax  payers  to  pay  for  public  improvements,  1864. 
AGRICULTURAL  LANDS,  see  "Farming  Lands." 
AGRICULTURE— 

instruction  of  boys  in,  in  public  schools  in  Minnesota,  2433. 
AID,  see  "Donations." 
AIR— 

abutting  owners  right  to,  1321,  p7343n. 

as  special  injury  in  street  obstructions,  1384. 

material  interference  with,  as  taking  property,  1469. 
ALABAMA— 

title  to  streets  in,  p7327n. 

under  constitution  of,  a  municipal  officer  is  not  a  state  officer,  178. 

legislative   power   of,   as   to   municipal   corporations,   pp6485,    6488, 
6489n. 

municipal  liability  in,  for  unsafe  streets,  pp8324,  8325n. 
ALDEEMANIC   FORM- 

supplanting  of,  by  another  form  of  municipal  corporation,  124a. 

of  munieipalitiea,  legislature  may  change,  165. 
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ALDERMEN  (see  also  "Council;"  "Officers")— 
power  to  try  violation  of  ordinance,  1(132. 
as  public  officers,  p6679n. 
ALIEN— 

labor  of,  provisions  excluding  closely  scrutinized,  pl910n. 
denying  license  to,  to  run  motor  bus  or  jitney  bus  for  hire,  1012a. 
discriminating  against  in  licenses  to  run  autormobiles,  739. 
in  licenses  to  interstate  commerce  expressmen,  786. 
ALIEN  LABOR— 

forbidding  in  contracts  for  public  work,  1200,  pl910n. 
discrimination  against,  in  public  work,   240. 
ALIENATION,  see  "Corporate  Property." 
ALLEYS  (see  also  "Streets")— 

property  dedicated  for;  uses,  1606. 
highways  as  including,  1279,  p7309n,  1285. 
public  or  private,  rules  governing,  1285,  p7314n. 
property  condemned  for,  as  public  use,  1491. 
title  acquired  to,  in  coudemnation  proceedings,  1522. 
as  public  way,  2736. 

municipal  duty  as  to  safety  of,  condition  of,  for  travel,  2748. 
vacating  as  taking  property,  1473. 
use  of  for  sewers  and  drains,  1436. 
"ALL  MEASURES"— 

as  applied  to  enacting  clause  in  ordinance,  pp6313,  6614n. 
"ALL  PERSONS"— 

as  to  refund  of  payment  of  special  assessments,  2156b. 
ALLOWANCE— 

of  claims  against  municipality,  2472-2475. 
AMENDMENTS— 

'  of  municipal  charters,  power  of  legislature  as  to,  121,  195,  165,  216, 
345. 
in  Tennessee,  p6486n. 

plenary  power  in  Alabama,  pp6488,  6489n. 
by  state  act  in  Oregon,  194. 

constitutional  provisions  forbidding  by  legislative  act,  195. 
by  change  in  boundaries,  pp6572,  6573n. 
of  special  charter  by  special  law,  187. 
by  vote  of  local  electors,  345. 
direct,  of  constitutional  charter,  346. 
of  charter  by  substituting  new  for  old,  130a. 
of  charter  as  superseding  ordinance  and  charter  provisions,  840. 
of  ordinances,  821. 

of  improvement  ordinance,  1895,  824. 
of  franchise  and  contract  ordinances,  823. 
of  ordinance  adopted  by  initiative  or  referendum,  821. 
of  ordinances  on  passage,  700. 
of  municipal  records,  626. 
AMOUNT  (see  also  "Debt  Limits") — 
of  license  tax,  1002. 
of  special  assessments,  2094-2096. 
of  taxes,  2384-2387. 

of  care  in  exercising  reasonable  care,  2726. 
of  care  distinguished  from  degree  of,  2822. 
as  to  letting  contracts  by  bids,  1188. 
AMUSEMENTS— 

license  for,  in  streets,  injuries  from,  municipal  liability,  2752. 
forbidding  on  Sunday,  p7144n. 
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ANIMAL  HAIE— 

regulating  storage,  cleaning  and  renovating  of,  907,  p7080n. 
ANIMALS— 

regulation  and  removal  of  dead,  913,  914. 

carcasses  of  dead,  declaration  as  nuisance,  903. 

forbidding  their  running  at  large,  943. 

at  large,  impounding  and  selling,  943. 

at  large  in  street  regulating,  943. 
forfeiture,  714. 

slaughtering,  regulation  of,  908. 

caged  in  park,  injury  from,  municipal  liability,  p8247n. 

power  to  impound  and  charge  fee,  as  local  affair,  p6504n. 
ANNEXATION,  see  "Boundaries." 
ANSWEB,  see  "Pleading." 
ANTICIPATING  EBVENUE— 

as  affecting  debt  limit,  2220. 
"ANY"— 

means  any  one  out  of  a  number,  p6569n. 
APPEALS  (see  also  "Review")— 

of  incorporation  proceedings,  146. 

of  proceedings  changing  municipal  boundaries,  291. 

exemption  of  municipal  corporations  from  giving  bond  in,  p8145n. 

from  conviction  under  ordinance,  1092-1094. 
sufficiency  of  record,  1101. 

from  tax  assessments,  2410. 

from  taxing  boards,  p8095n. 

in  special  assessment  proceedings,  2097,  2127,  pp7905,  7906n. 
failure  to  take,  as  estoppel  to  question  validity,  2024. 
APPEAEANCE— 

in  actions,  effect,  2497. 

waiver  of  summons  by,  p7187n. 
APPLICATION— 

for  license,  1004. 
APPOINTMENT,  see  "Officers." 

APPOETIONMENT     (see    also    "Dissolution    of    Municipal    Corpora- 
tions" )— 

of  special  assessments,  2087-2093. 

of  property  and  debts  on  annexation  of  territory,  294. 
APPEENTICE— 

meaning  of,  pp7176,  7177n. 
APPEOPEIATIONS— 

definition,  classification  and  power  to  make,  2187. 

necessity  for,  2188. 

annual  appropriations,  2189. 

ordinance,  its  contents,  2190. 

effect  of,  2191. 

diversion  of  money  appropriated,  second  appropriation,  2188.  . 

of  funds  appropriated  unauthorized,  2191. 

mandamus  to  compel  appropriations,  2192. 

by  municipal  corporations   for  private  enterprises   forbidden,   359a, 
363. 

as  authority  to  contract,  1180. 
APPEOVAL  (see  also  "Bonds")— 

of  public  improvement  contracts,  1938-1941. 

of  plats,  1540. 
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APPURTENANCE— 

pier  as,  p7753n. 
AJBEA— 

of  land  as  basis  for  special  assessment,  2090. 
AEEAWATS— 

may  be  permitted  by  municipality,  1343. 

mandamus  to  compel  abatement  of,  p7374n. 
AEEAI6NMENT— 

in  proceedings  to  enforce  ordinances,  1056. 
ARIZONA— 

creation  of  municipalities  in,  under  constitutional  prorvisions,  127. 
ARRESTS— 

of  minor  as  a  suspected  delinquent,  p8128n. 

mandamus  to  compel  police  judge  to  issue  warrant  of,  2566. 

paying  money  as  immunity  from,  cannot  be  recovered,  2507. 

to  begin  proceeding  for  violation  of  ordinance,  1036. 

warrant  of,  sufficiency,  1037. 

without  warrant,  746,  1038. 

unlawful  by  of&cer,  liability,  p6764n. 

unlawful,  liability  of  policeman,  2424. 

power  of  policemen  to  make,  2428. 
ARSON— 

rewards  for  when  guilty  of,  in  municipal  area,  367,  391. 
ART  MUSEUM— 

expenses  for  private,  not  a  municipal  purpose,  2167. 
ASCEPTIC  TANKS— 

providing  for  as  part  of  sewer  system,  p7454n. 
ASHES— 

duty  of  removal   of,  from   buildings,   is   on   owner   or  occupant  in 
municipality,  2566. 
ASSESSMENT  DISTRICT  (see  also  "Special  Assessments")— 

creation  of,  in  making  special  assessments  for  laeal  improvements, 
2052. 
ASSESSMENTS  (see  also  "Special  Assessments")- 

of  value  of  property  as  bases  of  calculation  as  debt  limit,  2236. 

for  improvements,  delegation  of  powers  as  to,  to  municipal  corpo- 
rations, 124. 

of  property  for  taxation,  2405. 
ASSIGNMENT— 

of  municipal  warrants,  2256. 

of  municipal  contracts,  1273. 

of  contracts  as  to  public  improvements,  1922. 

of  claims,  etc.,  by  contractor  in  making  public  improvements,  1958. 

of  claims,  etc.,  in  making  public  improvements,  priority,  p7780n. 

of  salary  by  municipal  officer  or  employee,  524. 

right  of  assignee  to  sue  on  bond  to  secure  payment  of  labor  and 
materials,  p7789n. 

in  claims  in  special  taxation  and  local  assessments,  right  of  action, 
2145. 
ASSISTANT— 

to  officer,  tenure,  492. 

removal  of,  559. 
ASSUMPSIT— 

to  recover  payment  for  municipal  improvements,  1944. 

by  municipality  to  collect  special  assessments,  p7960n. 
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ASSUMPSIT— Contmued. 

against  a  municipal  corporation,  p8145n. 
to  collect  taxes,  2407,  p8098n. 
ASTEOLOGY— 

regulation  of  practice  of,  977. 
ATTACHMENT— 

equitable  garnishment  of  municipal  corporation,  2518. 
ATTORNEYS— 

power  to  employ  for  a  municipality  and  method  thereof,  500-502. 
in  actions  by  and  against  municipalities,  2497. 
"AT  COST"— 

as  to  maintenance  of  municipal  fuel  plant,  p7659n. 
AT  WILL— 

of&cer,  subordinate  or  emploryee,  holding,  489. 
holding  office,  removal,  551,  558,  559. 
AUCTIONS  AND  AUCTIONEEES— 

regulation  and  licensing  of,  977,  1028. 
AUDIT— 

of  claims  as  conditions  to  issuing  warrant  therefor,  2243. 
of  claims  against  municipality,  2474. 
AUTHENTICATION— 

of  ordinances,  proof  by  copy,  869. 
sufficiency,  870. 
"  AUTHORIZED"— 

as  to  exercise  of  power;   not  same  as  "required"  or  "directed," 
p7667n. 
AUTOMOBILES— 

power  to  license  and  regulations  as  to,  1010. 

motor  bus  or  jitney  run  for  hire,  1012a,  935a,  936. 
age  limit  for  driver,  municipal  jurisdiction,  741. 
age  limit  for  driving,  not  limited  to  municipal  jurisdiction,  734. 
used  for  hire,  ordinance  and  statute  regulating,  887. 
run  for  hire,  restricting  license  to  citizens  of  the  United  States,  739. 
requirement  of  thirty  days  experience  to  operate,  734. 
forbidding  discharge  therefrom  of  steam,  noxioTis  odors,  oil,  etc.,  in 

streets,  734. 
ordinance  regulations  of  as  conforming  with  statutes,  878,  p7038n. 
persons  and  property  injured  by;  duties  of  driver,  985. 
regulations  as  to  speed  applying  alone  to,  739. 
safety  of  streets  for  travel  by,  2725,  p8338n. 
safety  at  streets  for  travel,  includes  travel  by,  2722. 
failure  to  obtain  license  and  register  automobile  as  barring  recovery 

for  injury  due  for  defective  public  way,  2730. 
in  using  streets  for  travel,  935,  1394. 
degree  of  care  in  operating,  1394a. 
law  of  the  road;  traffic  regulations,  1394b. 
speed  limit,  1394c. 

street  cars  receiving  and  discharging  passengers,  1394b. 
personal  injury  actions,  1395-1395b. 
jitneys,  935a. 

excluding  from  named  streets,  936. 
right  to  recover  for  injuries  from  unsafe  streets,  2758. 

denied  as  to  unregistered  in  Maine,  2754. 
one  traveling  in  an  unregistered  is  not  a  traveler  in  Maine,  2754. 
AVENUE— 

as  street,  1280.  , 
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AWAED— 

of  contract  for  public  work,  1224-1236. 
AWNINGS— 

regulating  construction  and  removal  at,  927. 

as  obstructions  on  streets,  1333,  1349. 

injury  from,  to  persons  on  street  as  actionable,  2775. 
AYES  AND  NATS,  see  "Yeas  and  Nays." 

B. 

BAD  FAITH,  see  "Good  Faith." 
BADGE— 

of  hotel  drummers,  cannot  be  required,  when,  942. 
BAKERIES   (see  also  "Bread") — 

license,  1028. 

regulations  and  licensing  of,  as  delegatiom  of  power,  998. 
BALLOTS  (see  also  "Elections;"  "Votes") — 

printing  of,  for  municipal  election,  as  public  purpose,  2167. 

form  and  conditions;  irregularities,  414-416. 

as  relates  to  elections,  419. 

"majority  of  the  ballots  cast,"  419. 
BALL  PARK- 

as  nuisance,  p7084n. 
BALL  PLAYING— 

ordinance  forbidding  games  at,  on  Sunday,  p7144n. 

playing  in  or  near  streets,  injury  from,  municipal  liability,  p8380n. 
BANANA  PEELINGS— 

on  sidewalk,  injury  from  as  actionable,  2785,  pp8407,  8408n. 
BAEBEE  SHOPS— 

ordinance  forbidding  keeping  open  of,  on  Sunday,  p7144n. 
BAEEIEES,  see  "Guards;"  ""Unsafe  Streets." 
BASEMENT— 

permitting  entrance  from  street  to,  1345. 
BATHING— 

forbidding,  in  private  lake  used  as  water  supply,  740. 

beaches  of  municipality,  liability  for  torts,  2687. 
BAWDY  HOUSES— 

ordinance  and  statute  regulating,  etc.,  887. 

preventing  frequenting,  956. 

separating  white  and  negro,  956. 

employment  of  minors  and  messenger  call  boxes  in,  forbidden,  956. 
BAY  WINDOWS— 

as  obstructions  on  streets,  1333. 
BAZAAE— 

in  street,  as  nuisances,  p7366n. 
BEACHES— 

bathing,  of  municipality,  liability  for  torts  in  connection  therewith, 
2687. 
BEASTS,  see  "Animals." 
BEEE  GARDEN— 

as  nuisance,  p7084n. 
BENEFITS— 

necessity  of,  in  special  assessments,  2018,  2043-2046. 

use  of  property,  in  making  special  assessments,  2045. 

apportionment  of  special  assessments  as  to,  2088. 

future  benefits  in  special  assessments,  2088. 
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BENEFITS— Continued. 

presumptions  as  to,  on  appeal  from  special  assessment  proceedings, 

2129. 
deduction  of,  in  assessment  of  damages  for  improvements,  1995. 
legislative  determination  of,  p7827,  7828n. 
taxing  property  not  receiving,  2389. 

acceptance  of  as  estoppel  to  attack  special  assessments,  2126. 
BENEVOLENT  SOCIETIES— 

exemptions  from  taxation  of  property  of,  2399. 
BEQUESTS— 

to  municipality,  1119. 

in  trust,  1128-1133. 
BETTING,  see  "Gambling." 
BICYCLE— 

right  to  recover  for  injuries  from  unsafe  streets,  2758. 
BIDS— 

law  requiring,  to  be  observed,  1179. 

failure  to  advertise  for,  in  improvement  work,  2113. 

in  contracts  for  public  improvements,  1905. 

bidder  entitled  to  hearing  on  his  bid,  pp7277,  7278n. 

fraud  as  vitiating,  1246. 

combination  between  city  officers  and  contractor,  1246. 

sale  of  street  franchise  to  highest  bidder,  1641. 

letting  contracts  without  competitive,  injunction,  2594. 

necessity  for,  in  letting  contracts,  1184-1195. 

requirement,  as  mandatory,  1185. 

when  not  required  by  law,  1186. 

construction  of  particular  laws  as  to,  1187. 

as  dependent  on  amount  involved,  1188. 

ordinance  requiring,  1192. 

in  case  of  emergencies,  1193. 

after  work  abandoned,  1194. 

for  extra  work,  1195. 

patented  articles  and  materials,  1197,  1204. 
requests  for,  1119. 

restricting  hours  of  labor,  1200. 

prohibiting  alien  labor,  1200. 

requiring  work  to  be  done  within  state,  1202. 

requiring  union  labor,  1203. 

discriminating  in  favor  of  certain  articles  or  materials,  1204. 
void  specifications,  1206. 
conditions  unauthorized,  1206. 
advertisement,  form  and  contents,  1207,  1208. 
failure  to  advertise  for,  effect,  2118. 
publication  of  advertisement,  1213. 
who  may  give  notice,  1218. 
form  and  contents  of  bids,  1220. 
deposits,  1221. 
security,  1221. 
withdrawal  of  bid,  1222. 
modification  of  bid,  1223. 
opening  and  consideration  of  bids,  1225. 
reconsideration  of  bids,  1226. 
awarding  contract,  discretion,  1227. 

lowest  bidder,  1228. 

8  McQ.— 60 
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BIDS— Continued. 

"lowest  and  best  bidder,"  p.  6605. 
"lowest  responsible  bidder,"  p6605n. 
rejection  of  bids,  1229,  1230,  1232. 
rejection  at  insufficient  bids,  1232. 

acceptance  of  bid  as  contract,  1236. 

review  of  award  by  court,  1238. 
mandamus,  1239,  2562. 
action  for  damages,  1241, 
certiorari,  1242. 

fraud,  effect  of,  1244. 
BILLBOARDS— 

regulatioiis  for  construction  and  maintenance,  929. 

regulating,  under  general  welfare  clause,  895. 

constructing  of  metal  as  nuisance,  902. 

consent  of  residents  of  block,  739. 

consent  of  property  owners  to  erect,  728,  734. 
evidence  on  the  subject,  729. 

regulations  as  to,  for  aesthetic  purposes,  p7060n, 

injury  from,  to  persons  on  street  as  actionable,  2775. 
BILLIAED  HALLS— 

regulating  and  licensing,  959,  1028, 

closing  on  Sunday,  p7144n. 

billiard  table  includes  pool  table,  pp7141,  7142n. 
BILL  P0STEB8— 

regulation  of,  977. 
BIPAETISAN— 

in  municipal  organization,  p6602n. 
BLIND— 

pedestrian  using  street  or  sidewalk,  contributory  negligence,  2835, 
BLOCK— 

as  relates  to  special  assessments,  p7889n, 

as  to  annexation  of  territory  to  municipality,  273, 

meaning  of,  as  relates  to  special  assessments,  p7889n, 

"block  by  block"  method  in  making  special  assessments,  t)7894n, 
BLOOD  TEST— 

requirement  as  to,  as  a  condition  to  sell  milk,  899,  969,  1004   p7085n, 
BOARD  OF  EDUCATION,  see  Schools." 
BOARDS  (see  also  "Commissioners") — 

quorum  and  majorities  of,  595. 
BONA  FIDE  PURCHASER— 

of  municipal  warrants,  2249, 

definition  and  effect  of  st3.tus,  2313. 

of  municipal  bonds,  2313,  2314,  2320,  2321. 

purchase  from  a  bona  fide  purchaser,  2315. 
constructive  notice;  matters  of  record,  2320, 
matters  appearing  upon  face  of  bonds,  2321' 
"BONDED"— 

in  contract  for  improrvement,  p7753n. 
BONDS  (see  also  "Municipal  Bonds")— 

of  officer,  form,  approval,  failure  to  give,  476,  p6717n, 

when  contracts  to  be  accompanied  by,  1180, 

of  officers,  actions  on,  546,  547. 

in  appeals,  exemption  of  municipal  corporations  from  giving,  p8145n. 

to  secure  damages  in  doing  public  work,  1911,  p7744n. 

of  policemen,  liability,  2431a. 
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BONDS— Continued. 

to  perform  contract,  secure  laborers,  etc.,  in  making  public  improve- 
ments, 1959-1960. 
for  performance  of  work,  1959. 

to  secure  laborers,  materialmen  and  sub-contractors,  1960. 
liability  on,  1961. 
for  what  liable,  1962. 
on  abandonment  of  work,  1963. 
personal  liability  of  officers,  1964. 
defenses,  1965. 
construction  of,  1959,  1966. 
BOEOUGH— 

as  a  unit  of  municipal  territory,  p6601n. 

statutes,  imposing  liability  on  township  as  to  defective  public  way 
not  applicable  to,  2722. 
BOEROWINU  MONEY— 

power  of  municipality  as  to,  2160. 

includes  power  to  execute  a  note,  2161. 
BOULEVAED  (see  also  "Streets;"  "Special  Assessments") — 
as  street,  1280. 
characteristics  of,  1280. 
municipal  power  to  establish,  1833. 
definition  and  description  of,  1883,  p7682,  7683n. 
changing  into  streets,  1833. 

changing  of  street,  consent  of  property  owners,  1288. 
traffic  restrictions  in  use  of,  1833. 
BOXJNDAEIES— 

municipal,  chapter  on,  259-296,  vol.  7. 

quo  warranto  to  question  annexation  proceedings,  2531,  p8171n. 

hearsay  evidence,  to  prove,  p7370n. 

municipal,  must  be  fixed  and  certain,  259. 

of  municipal  corporations,  fixing  as  state  function,  174. 

of  municipal  corporations,  judicial  notice  of,  157. 

judicial  notice  of,  of  unincorporated  places  not  taken,  157. 

sufficiency  of  description,  p6559n. 

change  in,  as  amendment  of  charter,  pp6572,  6573n. 

statutes  of  municipal  corporation   on   annexation  .  or   consolidation, 

299. 
of  municipal  corporations,  change  by  legislature  without  a  referen- 
dum, p6486n. 
pfresumptions  as  to  frorm  lapse  of  time,  260. 
construction  of  description  of,  261. 

when  bordering  on  waters,  263. 
two  public  corporations  in  same  limits,  264. 
power  of  state  in  establishing  a  change,  265. 
special  acts  relating  to,  266. 
enlargement  of,  by  annexation,  restriction,  267. 
method  of  changing,  265,  268. 

submission  of  questions  to  inhabitants  or  property  owners,  269, 
270. 
change  of,  by  municipal  corporation  or  local  tribunal, 
delegation  of  legislative  power,  271. 
conditions  of  annexation;  what  territory  may  be  included,  272. 

definition  of  "platted,"  "lots,"  "blocks,"  273. 
reasonableness  of  annexation  illustrated,  274. 
continguous  or  adjoining  territory,  276. 


8488  Municipal,  Cobpoeations. 


( References  are  to  sections,   except  as   otherwise  indicated.     Vol.   7,   §  §  106  to 
1612;  Vol.   8,   §§1614  to  2854.) 

BOUND  AEIES— Continued. 

detachment  of  municipal  territory,  279. 
proceedings  to  annex  or  detach  territory,  281. 
suffieieney  of  ordinances,  282. 
requisites  and  sufQeieney  of  notice,  283. 
sufficiency  of  petition,  284. 

plat  of  plan  of  property  to  be  annexed  to  petition,  285. 
the  evidence,  286. 
the  judgment  or  order,  287. 
action  to  test  validity  of  proceedings,  288. 
collateral  attack  on  annexation  proceedings,  290. 
review  of  piroceedings  to  annex  or  detach  territory,  291. 
defects  may  be  cured,  292. 
effect  of  change  of  limits,  293. 
condition  of  public  property  and  debts  after  change,  apportion- 
ment, 294. 
taxation  and  exemptions  on  change  of  limits,  295.    , 
municipal  subdivisions  and  wards,  296. 
BOWLING  ALLEY— 

declaring  as  nuisance,  902. 
BREACH  OP  CONTRACT,  see  "Contracts." 
BREACH  OF  PEACE— 

by  one  in  his  own  back  yard,  895. 

circulation  of  newspapers  printed  in  German  as;  prohibition  of,  972. 
ordinance  may  forbid   swearing,  boisterous  and  indecent  language, 
971. 
BREAD— 

regulation  of  sale  and  weight  of,  970. 
fixing  standard  of  loaves  of,  for  sale,  741. 

ordinance  and  statute  regulating  weight  of,  offered  for  sale,  887. 
BRICKS— 

on  sidewalk,  injury  from  as  actionable,  pp8411    8412n. 
BRICK  YARDS— 

regulating,  740,  907. 

municipal  declaration  of,  as  nuisance,  903. 
BRIDGES— 

as  part  of  street,  1282. 

construction  of  under  power  to  improve  street,  pp7846,  7847n. 

from  street   to   sidewalk,  injury  to  pedestrian,   municipal  liability, 

2749. 
inspection  of,  by  municipality  to  render  safe  for  travel,  liability, 

p8349n. 
over  streams;  authority  over  streets  as  imposing  obligation  to  con- 
struct, p8327n. 
property  condemned  for,  as  public  use,  1491. 
in  street,  as  damage,  1980,  p7804n. 
to  maintain,  condemnation  required,  1491a. 
duty  of  railroad  to  construct,  p7473n. 
BRITISH  PARLIAMENT— 

plenary  power  of,  p6485n. 
BUILDING  MATERIALS— 

as  street  obstructions,  1340,  1350. 
BUILDING  TENT— 

as  to  erections  in  fire  limits,  p7122n. 
BUILDINGS— 

establishment  of  building  line,  948,  pp6996n,  7127n. 
restrictions  as  to,  to  be  uniform,  1833. 
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BUILDINGS— Continued. 

submission   to   and   approval  by   public   authorities   of  plans   and 
specifications,   948. 

permits  to  erect,  1015. 

ordinances  and  statutes  regulating,  887. 

regulations  as  to  safety  of  construction  under  general  welfare  clause, 
895. 

regulations  as  to  location  of,  for  aesthetic  purposes,  948. 

issuing  or  refusing  permit  or  license  to  erect  as  governmental  func- 
tions, 2632. 

destruction  of  wall  of,  by  municipality,  liability,  2648. 

of  city,  torts  resulting  from,  p8277n,  2674,  2676. 

fall  of  improperly  constructed,  liability,  2641,  p8250n. 

fire  limit  provisions  as  to,   wooden   buildings,   building  regulations, 
948. 
permits,  removal  of  buildings,  height,  949. 

regulation  of  theatres,  950. 

construction  of  ordinances  of  building  codes,  liberal,  948. 

dangerous;  abatement  of;  costs,  p7084n. 

dilapidated  and  unsanitary,  declaration  of,  as  nuisance,  902. 

municipal,  as  public  purposes,  1816. 

as  public  purpose;  incidental  use  of,  as  theatre,  p7666n. 

raising  of,  as  public  improvement,  p7665n. 

moving  of,  through  streets  sanctioned;  regulation  of,  1360. 

mandamus  to  compel  city  to  remove  ashes  from,  denied,  2566. 

under  construction,  exemptions  of,  from  taxation,  2399. 

moving  of,  through  streets,  1360. 
BULK— 

land  in,  as  relates  to  levy  of  special  assessments,  2082. 
BURDEN  OF  PEOOF  (see  also  "Evidence")— 

of  contributory  negligence,  2840. 
BURIAL  (see  also  "Cemeteries") — 

regulations  as  to  places  for,  p7085n. 
BUSINESS  POWERS,  see  "Powers  of  Municipal  Corporations." 
BUTCHERS— 

license  of,  1028. 
BUTTER— 

regulation  of,  brick  or  cake  of,  for  sale,  970. 
BY-PARTISAN- 

relating  to  election,  414-416. 
BY-LAWS,  see  "Ordinances." 

O, 

CABS,  see  "Hackstands;"  "Taxicabs;"  "Vehicles." 
CALIFORNIA— 

special  powers  in  municipal  charters,  324. 

title  to  streets  in,  1305,  p7327n. 

actions  in,  to  collect  special  assessments,  2131. 
CAMPUS— 

university,  taxation  for  extension  of,  as  public  purpose,  2372. 
CANVASS,  see  "Elections." 
CANVASSER— 

license  of,  1013. 
CAPITALIZATION— 

in  rate  making,  1761. 
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CABD  BEADING— 

regulation  of,  977. 
CAEE,    see    "  Contributory    Negligence;"     "Negligence;"     "TTngafe 

Streets."  ' 

CAENIVALS— 

in  streets,  as  nuisances,  p7366n. 
CASTING  VOTE— 

by  presiding  officer,  590. 
CATCHBASIN— 

in  street,  injuries  from,  municipal  liability,  p8392n. 
CATTLE,  see  "Animals;"  "Cow  Stables." 
CATTLE  DEALEES— 

inspection  laws,  977. 
CAUSE— 

removal  of  officer  for,  551  et  seq. 

sufficiency  of,  for  remoTral  of  officer,  556. 
CELEBEATIONS  (see  also  "Parades")— 

in  streets,  conduct  by  municipality,  liability  for  injuries  resulting 
therefrom,  2647. 
CELLAE   ENTEANCE    (see   also    "Abutting    Owner;"    "Areaway;" 
"Vaults")— 

in  sidewalk,  injury  from,  as  actionable,  p8413n. 
CEMETEEIES— 

municipal  powers  as  to,  906,  p7085n. 

property  condemned  for,  for,  as  public  use,  1481. 

property  of,  as  exempt  from  special  assessments,  2066,  pp7878,  7879n. 
CENSUS— 

as  basis  for  classification  of  municipalities,  204,  205. 

of  municipal  corporations:  judicial  notice  of,  154. 
CEETAIN— 

ordinance  must  be,  651,  1889. 

penalties  of  ordinance,  717. 
CEETIFICATE— 
as  to  available  funds,  mandamus,  2175. 

of  election,  mandamus,  2526,  2561. 

of  approval  of  performance  of  improvement  contracts,  1938-1941. 

to  authorize  expenditures,  2175. 

to  special  assessment  record,  2104. 

certified  municipal  bonds,  2275. 

certified  plat  in  dedication,  1540. 

filing  as  condition  to  special  assessment  lien,  2107. 

certified  special  tax  bills,  2105. 
CENTEAL  CONTEOL,  see  "Legislature;"   "Local  Self-Goveniment." 
CEETIFICATE  OP  ELECTION— 

mandamus,  2526,  2561. 

of  officer  to  fill  vacancy,  requirement  of,  p6712n 
CEETIFICATE  OF  PUBLIC  CONVENIENCE  AND  NECESSITY— 

issued  by  state  commission,  p7553n. 

conditions  as  to  the  granting  of,  1642a. 
to  operate  an  auto  bus  line,  p7446n.' 
CEBTIPICATION— 

of  municipal  bonds,  2275. 

of  salaries  of  officers  and  employees,  531. 
CEETIOEAEI— 

nature  and  object  of  writ,  2508,  2509,  2511,  p8165n. 

to  question  validity  of  ordinance,  807. 
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CEETIOEAEI— Continued. 

to  review  special  assessment  proceedings,  2130. 

as  remedy  in  tax  payers'  suits,  2581. 

to  review  praceedings  in  vacating  streets,  1413. 

as  remedy  relating  to  awarding  of  contracts  for  public  work,  1242. 

to  review  conviction  under  ordinance,  1095. 

record  on,  1096. 
to  review  proceedings  in  the  selection  of  an  officer,  470a. 
to  review  removal  and  suspension  proceedings  of  municipal  oflcers 

and  employees,  571. 
to  question  creation  of  municipal  corporations,  158. 
to  review  action  of  assessment  board,  p7811n. 
to  prevent  collection  of  illegal  taxes,  pSlOOn. 
CHAIEMAN— 

chosen  by  board  of  commissioners  and  takes  title  of  ' '  mayor ' '  under 
city  manager  plan,  340a. 
CHANGE  OF  GBADB,  see  "Grade  and  Cliaiige  of;"  "Public  Improve- 
ments." 
CHARGES,  see  "Eemoval  and  Suspension  of  Oflcers." 
CHAEITY    AND    CHAEITABLE    INSTITUTIONS     (see    also    "Hos- 
pitals")— 
charities  defined,  2447. 
municipal  duty  to  support  paupers,  2450. 
municipal  regulations  of,  982a,  2448. 

delegation  of  power  as  to,  to  municipal  corporations,  124. 
regulating  soliciting  for,  741. 
municipal  funds  cannot  be  given  to,  359a. 
property  of,  as  exempt  from  special  assessments,  2064. 
CHAETEES  (see  also  "Amendments;"  "Constitutional  Charters") — 
chapter  on,  320-349,  vol.  7. 
defined;  purpose;  contents,  320,  321. 
constitutional  and  legislative,  323. 
special  municipal  powers  in  California,  324. 
commission  and  city  manager  plan,  340,  340a. 

proof,  construction  and  amendment,  194,  195,  216,  342,  343,  345,  346, 
348,  349. 
existence  of,  153. 
each  municipal  corporation  must  have,  107. 

power  of  electors  to  adopt,  165. 
power  of  legislature  as  to  creating,  abolishing  and  changing,  121, 

165. 
special,  effect  of  general  laws  as  to,  128. 
as  conferring  power  as  to  taxation,  2368. 
provisions  of,  as  superseding  general  laws,  841. 
provisions  of,  as  to  elections  ignoring  state  law,  2194. 
under  freeholders  in  California,  member  of  board  of  education  held 

municipal  ofSoer,  p8121n. 
may  prescribe  compensation  of  school  director,  p8122n. 
quo  warranto  to  test  legality,  p8171n. 
CHECK—  .  .      , 

treasurer  may  endorse  for  deposit  or  collection,  not  for  circulation, 
2181. 
CHICAGO,  ILLINOIS— 

status  of  board  of  education  of,  p8124n. 
CHICKENS—  ... 

forbidding  their  running  at  large  withm  the  corporate  limits,  946. 
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CHIEF  EXECUTIVE,  see  "Mayor." 
CHIEF  OF  POLICE  (see  also  "PoUce")— 

office  of,  2416,  p8107n. 
CHILDREN— 

may  use  streets  for  play,  1391. 

safety  of  streets  for  play  by,  2725. 

municipal  liability  for  unsafe  streets  for  use  of,  2757. 

as  guilty  of  contributory  negligence  in  use  of  streets,  2834,  pp8460, 

8461n. 
at  play  in  street  injured  by  caving  in  of  sewer  trench,  p8392n. 
delinquent,  detention  homes  for,  as  uniform  system  of  local  govern- 
ment, p6520n. 
establishing   detention  house   for   delinquent,  as  legislative  imposi- 
tion of  taxes  on  local  communities,  185. 
presentation  of  claims  of,  against  municipality,  2468. 
CHOICE  OF  WATS— 

in  using  streets  as  contributory  negligence,  2828. 
CHURCH— 

trustees  of,  may  dedicate  lands  to  public  use,  p7508n. 
location  and  construction  of  public  garage  near  to,  734. 
property  of,  as  exempt  from  special  assessments,  2064,  pp7878,  7879n. 
CIGARETTES— 

license  to  sell,  1028. 
CIGARS,  see  "Tobacco." 
CIRCULARS— 

distribution  of,  in  streets,  etc.,  930. 
CIRCUS— 

exhibitions  in  street  as  nuisances,  p7366n. 
CITIES  (see  also  "Municipal  Corporations") — 
as  public  corporations,  107,  p6229n. 

as  including  torwns  and  other  public  corporations,  p6431n. 
when  city  means  ' '  town, ' '  p6432n. 
what  included  in  term   "city"   as   to   liability   for  unsafe   streets, 

2736. 
term  "other  municipalities,"   includes,  p6432n. 
CITIZENS— 

of  state,  preferences  in  office  and  public  places,  461a. 

preference  to,  on  public  work,  240. 

restricting   license   of   automobiles   for   hire   to    citizens    of  United 

States,  739. 
restricting  license  to,  of  the  United  States  as  applied  to  expressmen 

engaged  in  interstate  commerce,  786. 
limiting  license  to  run  mortor  bus  or  jitney  bus  for  hire  to,  1012a. 
CITIZENS'  ACTIONS,  see  "Taixpayers'  Suits." 
CITY  ATTORNEY,  see  "Law  Department." 
CITY  COUNCIL,  see  "Council." 
CITY  ENGINEER— 

as  municipal  officer,  p6679n. 
CITY  HALL— 

establishment  of,  as  public  purpose,  1816. 
power  to  build  new  as  authority  to  dispose  of  old,  1141. 
power  to  build  new  as  implied  power  to  discontinue  old,  367. 
CITY  MANAGER  PLAN— 

adoption  of  by  vote  of  electors,  124a. 
summary  of  Kansas  Act  as  to,  340a. 
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CITY  MAESHAL— 

office  of,  437,  p6688n. 
as  officer  or  employee,  p6679n. 
CITY  OFPICEES,  see  "Officers." 

CITY  PUEPOSE,  see  "PuMic  and  Mmucdpal  Purposes." 
CITY  SOLICITOE,  see  "Law  Department." 
CIVIL  ACTION— 

condemnation  proceeding  is  not,  1530. 
CIVIL  EIGHTS  AND  LIABILITIES— 

ordinances  relating  to,  673,  674. 
CIVIL  SEEVICE  LAWS  (see  also  "Officers")- 
classification  of  municipal  employees  under,  506. 
classification  of  employees  of  free  library  under,  p8122n. 
as  restriction  on  removal  and  suspension  of  municipal  officers  and 

employees,  557. 
construction  of,  as  to  removal  and  suspension  of  municipal  officers 

and  employees,  563'. 
as  affecting  abolition  of  office  and  public  places,  494. 
mandamus   to    compel   correction   of   illegal   acts   of   commissioners, 

2566. 
appointees  under,  as  local  officers,  178. 

as  applied  to  police  departments,  2414,  p8105u,  p8107n,  2420. 
CLAIMS    AGAINST    MUNICIPALITIES    (see    also    "Debt    Limits;" 
"Debts;"   "Indebtedness;"   "Payment;"   "Warrants")— 
validity  of,  2464. 

regulation  and  presentation  of,  as  state  function,  174. 
presentation  of,  2465. 

notice  of  intention  to  sue,  2466,  p8134,  8135n. 
to  whom  to  be  presented,   2467. 
time  for  presenting,  effect  of  delay,  2468. 
statement  of,  2469. 
verification  of,  2470. 
allowance  of,  2472. 

effect  of,  2473. 
effect   of   disallowance,   2473. 
auditing,  2474. 

review  of  decisions  as  to,  2475. 
compromise  of,  2479,  2480. 

conditions  precedent  to  maintain  action  on,  2490. 
audit  and  allowance  of,  as  condition  to  issuance  of  warrants,  2243. 
mandamus  to  compel  allowance  and  payment  of,  2554. 
payment  of  judgment  against  police  officer  for  assault,  185. 
taxation  to  raise  money  to  compromise  claim  equitably  payable,  2372. 
CLASSIFICATION— 

of  municipal  corporations,  131,  197-216. 

general  law,  public  law,  special  law  and  local  law,  198. 
difference  between  governmental  and  private  powers  as  to  classifi- 
cation, 199. 
test  to  distinguish  general  from  special  or  local  laws,  200. 
population  as  basis  of,  204. 
act  applicable  to  one  city  or  object  only,  205. 
dividing  or  adding  classes,  211,  pp6448,  6449n. 
contingency  of  limitation  as  to  time  of  law  taking  effect,  212. 

legislative  amendment  of  municipal  charters,  216. 
of  municipal  powers,   351a. 
as  to  exercise  of  corporate  powers  and  duties  of  officers  as  basis,  187.- 
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CLASSIPIOATION— Continued. 

of  nuisances,  900. 

of  street  eneroaehments,  1337,  pp7356,  7357n. 

of  sewers,  public,  district,  trunk  line,  1425,  pp7452,  7453n. 

in  service  and  rates  of  public  utilities,  1697d. 

of  officers  and  persons  in  municipal  services,  420. 

of  municipal  employees  under  civil  service  laws,  506. 

of  municipal  corporations  in  smoke  abatement  laws,  739. 

of    ordinance,    639,    641. 

ordinance  must  conform  to  reasonable,  898. 

disputable  considerations  of,  not  judicially  determinable,  740. 

of  ordinance  as  relates  to  discrimination,  738,  739. 

automobiles  may  be  regulated  as  class,  935. 

automobiles  and  motor  vehicles  as  distinct  class,  739. 

of  motor  busses  or  jitneys  run  for  hire  as  to  licensing  and  regula- 
tions, 1012a. 

of  trades,  occupations,  etc.,  as  to  license,  1001. 

of  named  kinds  of  business  for  opening  and  closing,  964. 

for  regulation  of  billiard  and  pool  halls,  959,  p7141n. 

unreasonable,  in  building   regulations,  forbidden,   948. 

in  ordinance  provisions  relating  to  persons  residing  within  and  be- 
yond corporate  limits,  p7035u. 

as  to  building  line  restrictions  to  be  uniform,  1833. 

of  property  for  taxation  as  urban,  suburban  and  rural,  p8086n. 
CLASS  LEGISLATION,  see  "Classification." 
CLEANING  STEEETS— 

by  owners  and  occupants  of  property  fronting  on,  1291. 

abandonment    of    contract    for,    competitive    bidding    in   re-letting, 
p7267n. 
CLEEK— 

of  Probate  Court  as  municipal  officer  in  Illinois,  p6508n. 
CLOSE— 

as  relates  to  street,  p7692n. 
COAL— 

power  of  municipality  to  buy  and  sell  for  inhabitants,  1809. 

taxation  to  maintain,  to  sell  to  inhabitants,  as  public  purpose,  740, 
2372,  p7977n. 

ordinance  and  statute  as  to  weight  of,  887,  p7043n. 
COAL  HOLES— 

in  sidewalk  open,  injury  from,  as  actionable,  p8413n. 

in  sidewalk,  structural  defect  in  corver  of,  municipality  chargeable 
with  notice  thereof,  p8432n. 
COAL  SACKS— 

on  sidewalk,  injury  from,  as  actionable,  p8410n. 
COAL  VAULT— 

extending  into  alley,  injuries  from,  liability,  p8392n. 
COAL  YAEDS— 

taxation  to  maintain  and  sell  to  inhabitants  as  public  purpose,  2372. 
COASTING— 

in   street,   contrary  to   ordinance   as  defense   in  action  for  injury 
therein,  2730. 
COCAINE— 

regulating  sale  of,  922. 
COLLATEEAL  ATTACK— 

on  creation  of  municipal  corporations,  158. 

as  to  existence  of  municipality  in  actions  to  enforce  ordinance,  1080. 
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COLLATERAL  ATTACK— Continued. 

questioning  title  of  office  of  trying  judge  or  magistrate,  in  action 
to  enforce  ordinance,  1085. 
questioning  right  of  city  attorney  to  draw  charge,  1()85. 

in  questioning  validity  of  ordinance,  798,  pp6973,  6974n. 

on  proceedings   changing  municipal  boundaries,   290. 

in  questioning  title  of  de  facto  officer,  485,  pp6723,  6724n. 

in  proceedings  to  levy  taxes,  ppSlOO,  8101n. 

on  special  assessments,  2004. 

on  confirmation  orf  special  assessment,  p7908n. 
COLLECTION— 

of  taxes,  2406,  2407. 

of  special  assessments,  2131-2156b. 
COLORADO— 

title  to  streets  in,  p7328n. 

construction  of  grant  of  power  to  municipalities,  p6485n. 

legislative  control  of  municipal  corporations  in,  p6487n. 

irrigation  districts  in,  as  public  corporations,  p6437n. 
COLUMNS— 

as  street  encroachments,  1349. 
COLLUSION,  see  "Bids." 
COMBINATION,  see  "Bids." 
COMMERCE  (see  also  "Interstate  Commerce") — 

meaning  of,  772. 
COMMERCIAL  RAILROADS— 

compensation  to  abutting  owners  in  granting  right  to  operate,  1701. 
COMMERCIAL   TRAVELERS,   see   "Interstate   Commerce." 
COMMISSIONERS  (see  also  "Commissdons;"  "Public  Service  Oommis- 
slon")— 

of  police,  2415,  2419. 

of  police  in  hearings  exercise  ministerial  functions,  p8114n. 

special  assessments  by,  in  condemnation,  2071. 

expenses  of  in  hearing  before  Governor,  as  claim  against  municipal- ' 
ity,  p8129n. 

quorum  and  majorities  of,  595. 

of  sinking  fund,  as  public  officer,  p6679n. 

debt  limit  provisions,  inapplicable  to,  p8810n. 
COMMISSION— 

of  officer,  464. 
COMMISSION  PLAN— 

of  municipal  government,  121,  p6443n,  124a,  340. 

adoption  of,  by  vote  of  local  community,  124a,  212. 

electors  may  substitute  for  another  form,  124a. 

considering  definition  and  meaning  of,  pp6479,  6480n. 

of  municipal  government  as  delegating  power  to  commissions,  189. 

law  providing  for,  as  general  law,  198. 

legislative  act  creating  as  special  law,  187. 

of  municipalities,  legislature  may  change,  165. 

under,  state  may  appoint  first  officers,  176,  454. 
COMMISSIONS  (see  also  "Commissioners;"   "Public  Service  Oonunls- 
slon")— 

special,  to  control  public  utilitieSj  p7346n. 

of  officers  apd  those  in  public  service,  521. 

of  officer  to  fill  office,  464. 

for  sale  of  municipal  bonds,  2304. 

delegating  powers  to,  as  exercise  of  municipal  functions,  189. 
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COMMISSIONS— Continued. 

public   service    or   utility,   creation    of   as    delegation    of   munieipal 

functions,  189. 
juvenile,  creation  of  as  delegation  of  munieipal  functions,  189. 
to  improve  highways  as  delegation  of  local  functions,  189. 
to  regulate  public  morals,  as  to  constitutionality,  189. 
to  form  municipal  corporations,  effect  on  special  charters,  128. 
water,  as  corporation,  p6436n. 
in  condemnation,  special  assessments  by,  2071. 
COMMITTEE  (see  also  "Council")— 
of  council  or  legislative  body,  615. 
of  council,  admission  of  citizens  as  members,  p6807n. 
quorum  and  majority  of,  595. 
COMMON  COUNCIL,  see  "Counca" 
COMMON  LAW— 

ascertaining  existence  of,  173. 

flexibility  and  capacity  for  growth  as  chief  characteristic,  1697c. 

of  state,  ordinance  must  harmonize  with,  649. 

rule  of  estoppel  of,  may  not  be  abrogated  by  munieipal  charter,  323. 

compensation  of  officers  under,  p6743n. 

tax  payers'  suits  under,  2582. 

traveler  injured  by  defective  highway  has  no  remedy  under,  p8326n. 

no   recovery  under,  for  property   destroyed   to  prevent   the  spread 

of  fire,  2648. 
rule  of,  as  to  discrimination  in  service  and  rates  by  public  utili- 
ties, 1697,  1697c. 
compared  with  statutory  rate,  1697b. 
application  df,  as  to  liens  in  special  assessments,  2109. 
principles  of  dedication  known  to,  1537. 
dedication  under,  1539. 

distinguished  from  statutory  and  prescription,  1539. 
acceptance  of,  by  municipality,  1539,  1575. 
imperfect  statutory,  operates  as  a  common  law  dedication,  1539, 

1540. 
in  dedications  under,  fee  of  land  as  in  owners,  1600. 
in  dedication,  acceptance  any  time  before  revocation,  1587. 
position  of  policeman  or  patrolman  unknown  to,  p8105n. 
does  not  require  raibroad  to  construct  bridge,  when,  p7473n. 
COMMON  BIGHTS    (see  also   "Civil  Eights  and  Liabilities;"    "Per- 
sonal Liberty") — 
ordinances  in  derogation  of,  741. 
ordinance   forbidding  workmen  under  penalty  from   quitting'  their 

employment  in  a  body,  741. 
as  to  making  contracts,  741. 
of  municipal  corporations,  141. 
COMMON  SCHOOLS,  see  "Schools." 
COMMONS— 

setting  out  in  petition  for  incorporation,  141,  p6462n. 
COMPENSATION  (see  also  "Damages;"    "Eminent  Domain;"   "Offi- 
cers;"  "Salary;"   "Special  Assessment") — 
in  condemnation  proceedings,  1508-1517. 
as  condition  not  granting  street  franchise,  1645. 
word  not  synonymous  with  "pension,"  2422. 
COMPETITION,  see  "Bids." 
COMPLAINT,  see  "Pleading." 
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COMPLAINT  OE  INFORMATION— 

to  enforce  police  ordinances,  1040-1055. 
COMPROMISE— 

of  claims  against  municipalities,  2479,  2480. 

equitable  claim,  taxation  for,  as  public  purpose,  2372. 
COMPTROLLER— 

of  municipality  as  local  officer,  178. 
CONCEALED  WEAPONS— 

carrying,  forbidden,  973. 
CONCURRING  CAUSE,  see  "Proximate  Cause." 
CONDEMNATION,  see   "Eminent  Domain." 
CONDITIONS  (see  also  "Unsafe  Streets")— 

in  granting  street  franchise,  1644-1646. 
construction  and  effect  of,  1649. 

in  dedications  to  public  use,  1545. 

acceptance  of  dedications  as  subject  to,- 1590. 

in  granting  certificate  of  public  convenience  and  necessity,  1642a. 
.CONDITIONS  PRECEDENT— 

as  to  contact,'  1180. 

prior  to  instituting  condemnation  proceedings,  1532. 

as  to  incurring  indebtedness  by  municipality,  2164,  2172-2175. 
CONDITIONS  SUBSEQUENT— 

as  to  contract,  1180. 
CONDONATION— 

doctrine  of  relating  to  removal  from  office,  556. 
CONFIRMATION- 

of  appointment  of  officer,  466,  p6712n. 

of  special  assessments,  '2097-2103. 
CONFISCATION,  see   "Eminent  Domain;"    "Rates  of  Public  Service 

Companies. ' ' 
CONNECTICUT— 

rule  in,  as  to  municipal  liability  for  injury,  snow  and  ice  on  side- 
walks,  p8415n. 
CONNECTIONS— 

of  sewers,  1448,  1449. 

of  railroads,  requiring  as  exercise  of  police  power,  1470a. 

of  telephone  lines,  as  exercise  of  police  power,  1470a. 
CONSENT— 

of  local  authorities  to  use  streets  for  railways,  185,  p6535n. 

of  property  o'vmer  to  erect  billboards,  728,  729,  734. 

of  property  owners  as  to  proposed  public  improvements,  1856,  1858. 

of  local  authorities  as  to  the  use   of  streets  by  permit,  license  or 
franchise,  1638. 
necessity  of  obtaining  consent  cannot  be  waived,  1638. 

of  property  owners  in  special  assessments,  p7831n. 
CONSEQUENTIAL    DAMAGES,    see    "Damages;"    "Public    Improve- 
ments. ' ' 
CONSIDERATION— 

erroneous  recital  of,  in  note,  validity  of,  p7974n. 
CONSOLIDATION   (see   also    "Boundaries") — 

of  municipal  corporations,  299,  314; 
CONSTITUTIONAL  CHARTERS   (see  also   "Charters")— 

form  and  contents  of,  323. 

construction  of,  343. 

direct  amendment  of,  346. 

legislative  amendment  of,  348. 
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CONSTITUTIONAL  CHAETEES— Continued, 
special  laws  amending,  349. 

supplanting  of,  by  commission  plan  by  vote  of  electors,  124a, 
legislative  control  of  cities  ■with,  194. 
as  forbidding  state  control  of  public  utilities   owned  by  municipal 

corporation  or  operating  within  its  limits,  229b-229e. 
state  regulation  of  railroad   and  street   crossings   in   municipalities 

with,  229f. 
do  not  create  immunity  from  laws  as  to  contracts,  1179. 
confer  municipal  control  over  streets,  1311. 
CONSTITUTIONAL  LAW  (see  also  " Impairment  of  Contracts;"  "In- 
terstate Commerce;"  "Legislature") — 
creation  of  municipality  under  constitutional  provision,  127. 
CONSTITUTION— 

may  vest  police  power  in  municipal  corporations,  894. 
police  power  may  be  withdrawn  by  state  from  a  municipal  corpora- 
tion, 894. 
CONSTITUTIONALITY  OF  ORDINANCE   (see  also   "Interstate  Com- 
merce;"   "Impairment   of   Contracts;"    "Personal  Liberty;" 
."ClvU  Eights  or  Liabilities;"  "Common  Eights")— 
chapter  on,  740-793,  vol.  7. 

courts  may  determine  validity  of  ordinances,  794. 
method  of  consideration,  795. 
questioning  exercise  of  police  power,  796. 
estoppel  to  attack,  797,  p6973n. 
collateral  attack  on,  798,  pp6973,  6974n. 
proceedings  to  question  validity,  799. 
who  may  question  validity,  800. 

citizens  and  tax  payers;  mandamus,  804. 
injunction  to  prevent  violation  of,  806. 
certiorari,  807. 

ordinance  must  be  constitutional,  740,  898. 
in  exercising  power  of  initiative,  740. 
retrospective,  740. 

equal  protection  of  the  laws,  discrimination,  740,  895. 
due  process  of  law,  taking  private  property,  740,  895. 
as  to  pure  food  regulations,  inspection  of  premises,  740. 
as  to  selling  and  distributing  newspapers,  discrimination,  740. 
contravening  state  constitution,  740. 
public  use,  selling  fuel  to  inhabitants,  740. 
speed  Umit  ordinances  and  statute,  740. 
ordinances  in  derogation  of  common  rights,  741. 
in  excess  of  municipal  jurisdiction,  740. 
forbidding  treating  in  saloons,  741. 
regulating  the  doing  of  public  work,  741. 

forbidding   workmen  under  penalty  fiom   quitting   their   employ- 
ment in  a  body,  741.  . 
regulating  soliciting  for  charities,  741. 

specifying  capacity  of  containers  in  selling  named  produce,  741. 
fixing  standard  of  loaves  of  bread  for  sale,  741. 
restricting  use  of  light  vehicles  on  named  public  ways,  741. 
use  of  private  property,  742. 
relating  to  individual  liberty,  746. 
pubUc  drunkenness,  750. 

handling  intoxicating  liquor,  750a. 
as  to  mode  of  trial,  751. 
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CONSTITUTIONALITY  OF  ORDINANCE— Continued, 
jury  trial  for  violation  of,  in  requiring,  1061. 
when  allowed,  1062. 

segregating  white  and  negro  races  as  to  residence  location,  895. 

age  limit  for  private  automobile  not  limited  to  municipal  jurisdic- 
tion, TS*. 
CONSTEUCTION  (see  also  "Construction  of  Ordinances,"  "Words  or 
Phrases") — 

of  constitution  as  to  right  of  local  self  government,  pp6554,  6555n. 

of  description  of  municipal  boundaries,  261,  263. 

of  municipal  charters,  343. 

of  municipal  charter  when  particular  powers  are  enumerated,  p6605n. 

of  municipal  powers,  rules  as  to,  173,  353-356. 
implied  or  incidental  powers,  357,  367. 

as  to  power  to  enact  ordinances  in  event  of  doubt,  671a. 

of  action  of  municipal  legislative  body,  606. 

of  civil  service  laws  as  to  removals  and  suspension,  563. 

of  laws  as  to  salaries  of  public  officers  and  employees,  515. 

of  laws  exempting  property  from  special  assessments,  2063. 

of  laws  as  to  liens  for  special  assessments,  2106. 

of  power  to  issue  municipal  bonds,  2279. 

as  to  power  to  license,  987. 

of  power  to  make  special  assessments,   2023. 

of  particular  laws  relating  to  competitive  bidding,  1187. 

amount  involved  as  determining  the  necessity  for  competitive  bid- 
ding, 1188. 

of  contract  for  supply  of  service,  1721. 

of  laws  as  to  liens  for  labor  and  material  in  public  improvements, 
1954. 

of  bonds   to  perform   contract,  secure   laborers,   etc.,   in  public  im- 
provements, 1966. 

of  laws  relating  to  public  improvements,  1833a. 

of  conditions  in  granting  street  franchise,  1649. 

of  street  franchise,  1652. 

acceptance  of  street  franchise,  1650. 

of  franchise  as  to  exclusiveness,  1635. 

of  statutory  provisions  as  to  discrimination  in  service  and  rates  by 
public  utilities,  1697o. 

of  maps  and  plats  as  to  dedication,  1558. 

of  power  to  condemn  property  for  public  use,  1463. 

of  statutes   authorizing   condemnation   of  property  for   public   use, 
1531. 

of  contracts,  1268. 

of  contracts  as  to  public  improvements,  1923. 

of  improvement   contracts;   decision  of  officers  in  charge  of  work, 
1923. 

of  laws  providing  for  liens  for  labor  and  material,  1954. 

of  statutes  relating  to  annexation,  strict  adopted,  p6574n. 
liberal,  268. 

of  grant  of  power  to  tax,  2363,  2371. 

contemporaneous  as  to  grant  of  power  to  levy  taxes,  2371. 

of  laws  exempting  property  from  taxation,  2400. 
CONSTRUCTION  OF  ORDINANCES  (see  also  "Construction") — 

rules  of,  applied  and  illustrated,  810,  811. 

preamble  in  construction,  812. 

title  in  construction,  812. 
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CONSTEUCTION  OF  OEDINANCES— Continued. 

contemporaneous    construction,    813,    see    "Contemporaneous    Con- 
struction." 
penal  ordinances,  814,  817,  819. 

construction  of  words  and  terms,  815,  see  "Words  or  Pbrases." 
where  ordinance  void  in  part,  816. 

illustration,  817,  819. 
as  to  liability  of  landlord  or  tenant,  819. 
as  to  reasonableness,  724-732,  734,  738,  739. 
as  to  penalties,  710,  714-717,  720. 
of  improvement  ordinance,  1897. 

of  penalties  of  ordinances  where  void  in  part,  p6907n. 
of   building   codes   following   cities,    as'  to    definition    of   buildings, 

etc.,  948. 
conflicting,  as  to  which  is  the  latter  ordinance,  830. 
CONSTBTJCTIVE  NOTICE,  see  "Notice." 
CONSTEUCTIVE  EEPEALS,  see  "ImpUed  Eepeals." 
CONTAGIOUS  DISEASES   (see  also   "Health;"   "Hospitals")— 

municipal  powers  as  to,  quarantine,  905. 
CONTEMPORANEOUS  CONSTEUCTION— 

application  of,  in  construction  of  ordinances,  813. 
of  improvement  contracts,  1923. 
of  franchise  in  case  of  ambiguity,  1652. 
of  grant  of  power  to  tax,  2371. 
CONTEMPT— 

power  of  municipal  legislative  body  to  commit  for,  616. 
CONTIGUOUS— 

as  to  annexation  of  territory,  276,  p6572n. 
as  to  wall  adjoining  or  close  to,  815. 
CONTINGENCY   (see  also   "Emergencies")— 
of  law  to  take  effect  in  extent  of,  212. 
municipal  charter  taking  effect  on  vote  of  electors,  124a. 
CONTINGENT  DEBTS— 

as  within  debt  limit  provisions,  2220,  p8019n. 
CONTEACT  OEDINANCES— 

amendment  of,  824. 
CONTEACTOE,  see  "Independent  Contractor." 
CONTRACTS   (see  also  "Public  Improvements")— 
meaning  of,  p6948n. 

ordinance  as,  753-765    1165. 
"obligation"  of,  756. 
municipal,  legislative  control  of,   239. 

validating  by  legislature,  240,  see  "Curative  Statutes." 
mode  of  making  to  be  observed,  371. 
charter  method  of  making -as  controlling,  343. 
cannot  limit  the  exercise  of  the  police  power,  894. 
valid,  as  affected  by  exercise  of  police  powers,  889a,  p7618n. 
essentials,  1164. 

notice  of  limitations  of  power  to  make,  1166. 
power  of  municipality  to  make,  1167. 
contracts  prohibited,   1168. 
contracts  limiting  legislative  powers,  1169. 
debt  limit  provisions,  construction,  1171. 
ultra  vires  contracts,  what  are  and  effect,  1172,  1263. 
for  legal  service,  1168^,  1173-1176. 
who  may  make,  1177. 

effect,  if  made  by  wrong  officer,  1178. 
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CONTEACTS— Continued. 

mode  of  making,  form  and  contents,  1179. 

oonditioms  precedent  or  subsequent,  1180. 

irregularities,  effect  of,  1181,  p7262n,  1246. 
validity,  authority,  corruption,  bad  faith,  1246. 
to  procure  legislation,  1247. 

fixing  wage  for  laborers,  1249. 

presujnptions  as  to,  1251. 
between  municipality  and  its  officers,  1252,  1257. 
duration  of,  1253. 

as  binding  successors,  1254.  > 

ratification  and  estoppel,  371,  1255-1261. 
implied,  recovery  (m,  1262. 

beyond  scope  of  municipal  power,  1263. 
construction  of,  1268. 
performance  or  breach  of,  1269. 
rescission  of,  1270. 
modification  of,  1272. 
assignment   of,  1273. 
remedies,  1274-1276. 

implied,  1274. 

contract  void  or  violated,  1274. 

money  illegally  paid  on  invalid,  recovery,  1275. 

setting  up  defense  of  invalidity  by  contractor,  1276. 

municipal  liability  on,  2488,  p8146n. 
with  city,  municipal  officers  not  to  be  interested  in,  513. 
effect  of  interest  in,  of  municipal  officer,  1910. 
for  public  work,  provisions  affecting  cost,  1911,  p7744n. 
power  to  make,  is  not  power  to  tax,  p8073n. 
pensions  as,  2422. 

for  improvement  of  highways  by  township  commissioners,  as  dele- 
gated by  municipal   functions,   189. 
salaries  to  public  officers  as  regulation  of,  515,  516. 
extra  compensation  to  municipal  officer  cannot  be  based  on,  525. 
tax  payers'  suits   relating  to   making   or   performing  illegal,   2593, 

2594. 
by  municipality  and  telephone  company  for  use  of  streets,  1621. 
permit  to  erect  post  in  public  sidewalk  is  not,  1672. 
grant  of  franchise  as,  1672. 
between    grantee    of   franchise    and   municipality,    1717-1719,    1721, 

1723. 
excluding  debt  limits,  void,  2239. 
license  tax  as,  993. 

for  supply  of  service,  construction,  1721. 
payment  for  work  dome  unauthorized,  forbidden,  185. 
as  to  operation  of  railway,  on  change  of  municipal  boundaries,  293. 
status  of,  on  substituting  new  charter  for  old,  130a. 
for  improvements,  fraud  in  letting,  2112. 
exemption   of  property   from    special   assessment   by,   2069. 
CONTEIBUTORY  NEGLIGENCE^ 

injury  from  unsafe  streets  defense  of,  2820. 

original  care  is  test,  2821. 

amount  of  care  distinguished  from  degree  of  care,  2822. 

amount  of  care  as  dependent  on  circumstances,  2823. 

right  to  assume  that  street  is  safe,  2824. 

duty  to  observe  patent  defects,  2825. 
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CONTEIBUTOEY  NEGLIGENCE— Continued. 

effect  of  knowledge  of  defects  or  dangers,  2826. 
forgetfulness,  2827.  , 
choice  of  ways,  2828. 

traveling  at  night,  2829. 

pedestrian  not  ooi  sidewalk  or  cross  walk,  2830. 

cro'ssing  street   other   than   on   cross   walk,   2831. 

negligence  as   attributable   to   persons   under   disability,  2834. 

children  as  negligent  in  use  of  Streets,  2834,  pp8460,  8461n. 

blind  or  infirm  persons  as  negligent,  2835. 

intoxicated  persons  as  negligent,  2836. 

particular  acts  as  contributory  negligence,  2838. 

imputed  negligence,  2839. 

burden  of  proof,  2840. 

on  plaintiff  in  South  Carolina,  2820. 
question  of  law  or  fact,  2841. 

permitting  horse  to  overturn  vehicle  in  ditcl^,  p8422n. 

running  wagon  into  visible  street  obstruction,  pp8423,  8424n. 

of  property  owner  where  water  runs  on  to  his  property,  p8296n. 

automobile   exceeding   speed  limit   where   injured  was   a  passenger 
therein  having  no  control  over  chauffeur,  2838. 
COOLING  PLANT— 

ordinance  directing  location  of,  907. 
COPY— 

proof  of  ordinance  by,  869. 
COENEB  LOT— 

in  levying  special  assessments,  2094,  p7898u. 
COEPOEATE  AFFAIES,  see  '-'Municipal  Affairs." 
COEPOEATE  AUTHOEITIES— 

meaning  of,  p7891n. 
COEPOEATE    AUTHOEITY    (see   also    "Municipal   Authorities")— 

of  municipal  corporations,  where  vested,   573. 
COEPOEATE  BONDS,   see   "Municipal  Bonds." 
COEPOEATE  BOUNDAEIES,  see   ''Boundaries." 
COEPOEATE  CHAETEE,  see  "Charter." 

COEPOEATE  CONTEACTS,  see'  'Contracts;"  "Public  Improvements." 
COEPOEATE   DUTIES    (see   also    "Public   and  Municipal  Purposes;" 
"Torts,  Municipal  Liability  for") — 

liability  for  torts  in  connection  therewith,  2622. 
what  are,  2625  et  seq. 

relating  to  streets,  2720,  2721. 

those   imposed   and  those   voluntarily   assumed   as   to   tort   liability, 
p8223n,  2626,  2627. 
COEPOEATE  NAME,  see  "Name." 

COEPOEATE  P0WEE8,  see  "Powers  of  Municipal  Corporations." 
COEPOEATE  PEOPEETY  (see  also  "Parks")— 

chapter  on,  1105-1162,  vol.  7. 

power  of  municipality  to  acquire,  1105. 

property  outside  municipality,  1108. 

laud  under  water,  1112. 

purpose  for  which,  may  be  acquired,  III4,  1115. 

buildings,  power   of  municipality  to   erect,   1115,   1117. 

how  acquired  by  municipality,  1118. 
gift  of,  1119. 

purchase,  who  may  question,  1124. 

change  of  use  of,  1127. 
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CORPORATE  PEOPEETY— Continued. 

disposal  of,  by  municipality,  1140-1147. 
property  devoted  to  public  use,  1141. 
property  donated  for  specific  purposes,  1142. 

lease  or  use  of,  by  third  persons,  1145. 

transfer,  donation  or  dedication  of,  for  particular  uses,  1146. 

sale  of,  conditions  precedent,  1147. 
conveyance  of,  1147. 

loss  of  title  to,  by  adverse  possession,  1158. 

as  subject  to  taxation,  1152. 

cannot  be  disposed  of  without  consideration,  1169. 

status  of,  on  change  of  municipal  boundaries,  294. 

devoted  to  public  use,  condemnation  of,  1501. 

tax  payers'  suit  to  prevent  misuse  of,  2600. 

of  municipal  corporation,  power  of  legislature  as  to,  121,  219. 

transfer  to  another  class  of  public  officers  by  legislature,  225. 

taxation  of,  2397. 

municipal  liability  for  torts  resulting  from  management  and  control 
of,  2672-2687a. 

may  be  assessed  for  improvements,  2062. 
COEPOEATE  PUEPOSE,  see  "Public  and  Municipal  Purposes." 
COEPORATE  EECORDS,  see  "Records." 
COEPOEATE  USE,  see  "Public  and  Municipal  Purposes." 
COEPOEATIONS  (see  also  "Municipal  Corporations")— 

quasi,  111. 

municipal  distinguished  from  quasi  corporations.  111. 

municipal  distinguished  from  counties,  112. 

municipal  distinguished  from  school  districts,  113. 

people  and  places  necessary  to  constitute,  116. 

when  town  does  not  include  state,  p6511n. 

water  commissioners,  as,  p6436n. 
CORPORATION  COMMISSION,  see  "Public  Service  Commission." 
CORRECTION— 

of  special  assessments,  2097-2103. 
COSTS— 

as  to  special  assessments,  2095,  2096,  p7903n. 

ill  abating  nuisances,  904. 

in  actions  against  officers,  p6763,  6764n. 

in  actions  to  enforce  ordinances,  1070. 
COUNCIL    (see   also    "Delegation  of  Power;"    "Legislature;"    "Offi- 
cers;"  "Ordinances;"   "Records") — 

as  general  agent  of  municipality  may  exercise  power,  383. 

corporate  authority  of  municipal  corporation  vested  in,  573. 

character  of,  573. 

porwer  as  to  selection  of  municipal  officers,  458. 

as  judge  of  the  qualification  and  election  of  its  own  members,  471. 

power  to  fill  vacancy  in  office,  p6719n. 

power  to  investigate  board  of  education,  p8126n. 

meetings  and  proceedings  of  meetings  required,  574. 

kinds  of  corporate  meetings,  notice,  575. 

what  notice  or  warrant  must  specify,  579. 

place  of  corporate  meetings,  p6808n. 

de  facto  councils  and  officers,  581. 

presiding  officer,  584. 

mayor  as  member  of  council,  584,  p6809n. 

signing  of  bills  by  presiding  officer,  587. 
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COUNCIL— Continued. 

when  mayor's  approval  of  proceedings  necessary,  588. 

casting  vote  by  presiding  officer,  590. 

quorum,  594-599. 

how  quorum  affected  by  interested  members,  599. 

special  meetings,  notice,  601. 

business  that  may  be  transacted  at  adjourned  meeting,  602. 

action  of  legislative  body  consisting  of  two  branches,  605. 

rules  for  conducting  business,  pa^amentary  law,  603. 

mandatory  and '  directory  provisions,  607. 

taking  yeas  and  nays,  608,  609. 

reading  bills  on  different  days,  610. 

ratification  of  void  acts,  611. 

general  power  as  to  reconsideration,  612. 

power  to  rescind  prior  acts,  613. 

rescinding  votes  in  electing  and  appointing  officers,  614. 

committee,  615. 

power  to  commit  for  contempt,  616. 
COUNCILMAN— 

notice  of  unsafe  street  as  notice  of  municipality,  2810. 
COUNSEI/— 

representation  by,  in  actions  by  and  against  municipalities,  2497. 
COUNTEBCLAIM— 

in  action  to  recover  a  tax,  2407. 

as  defense  in  action  for  salary,  p6762n. 

as  defense  in  suit  to  enforce  special  assessments,  2153,  p7969n. 
COUNTY— 

power  of  legislature  as  to,  121. 

as  a  municipal  corporation,  108. 

in  Oklahoma,  p6434n. 

distinguished  from  municipal  corporation,  112. 

as  to  liability  for  torts,  2605,  pp8218,  8219n. 

control  of  streets  by  officers  of,  1312. 

property  of,  as  exempt  from  special  assessment,  p7876u. 
COUPONS,  see  "Mmiicipal  Bonds." 
COURTS  (see  also  "Judicial  Notice")— 

no  power  to  review  propriety  of  granting  franchise,  1632. 

control  by,  as  to  granting  and  refusing  license,  1005. 

power  and   function  of,   in  review   of  awards  of  public   contracts, 
1238,  1239,  1241,  1242,  1244. 

how  far  may  review  reasonableness  of  rates  of  public  service  com- 
panies, 1745. 
cannot  fix  rates,  1747. 

proceedings  in,  to  determine  validity  of  issue  of  mmiicipal  bonds  or 
sale,  2302. 

province  of,  as  to  limitations  on  the  exercise  of  police  power,  893. 

review  of  discretion  in  constructing  sewers,  1435. 

may  determine  validity  of  ordinance,  794. 

Probate,  clerk  of,  as  municipal  officer  in  Illinois,  p6508n. 

functions  in  changing  municipal  boundaries,  261,  271,  272,  274. 

meaning  of  "taking"   and  property  in   condemnation  proceedings 
determined  by,  1469. 

questions  for,  in  exercise  of  power  of  eminent  domain,  1468. 

review   of   substantial   performance   of   improvement    contracts   by, 
1925,  1929. 

jurisdiction  of,  in  special  assessment  proceedings,  2100. 
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COUET  HOUSE— 

establishment  of,  as  public  purpose,  1816. 

land  may  be  dedicated  for,  p7508n. 

as  exempt  from  special  assessments,  p7876n. 
COUET  YAED  PEIVILEGBS— 

allowed  to  abutting  owners,  1349. 
COW  STABLES— 

municipal  regulations  of,  909. 
CEEATION  OF  MUNICIPAL  COBPOEATION,  see  "Municipal  Corpo- 
ration." 
CEEDIT— 

restrictions  on  municipal  corporations  as  to  lending,  185. 

municipality  may  give  or  loan  to  state,  2171. 
CEEDITOES    (see    also    "Claims    Against    Municipal    Corporations;" 
"Funds,  Municipal;"    "Impairment  of  Contracts;"    "Mandar 
mus;"  "Warrants") — 
'  evidence  to  prove  municipal  records  to  preserve  rights  of,  624,  625. 
CEEMATOEIES— 

municipal  powers  as  to,  906. 
CEIMES  (see  also  "Indictment;"  "Rewards") — 

miinieipali  liability  for,  p7658n. 

of  officers,  agents  and  servants  of  municipality,  547. 

in  office,  as  ground  of  removal  of  municipal  officers  and  employees, 
556. 

of  police,  2425. 
CEIPPLES— 

pedestrian  using  sidewalk,  contributory  negligence,  2835,  2838. 
CEOSSINGS— 

at  grade,  separation  of,  955. 

safety  devices  at,  889a. 
CEOSS-OVEES— 

when  public  service  commission  may  order  construction  of,  1619. 
CEOSSWALKS— 

injury  from  defects  in,  as  actionable,  2791. 

pedestrian  not  on,  contributory  negligence,  2830. 

pedestrian  on  crossing  the  street  on,  but  not  driveway,  2831. 
CEOQUET  GEOUNDS— 

in  park  where  lands  therefor  were  dedicated,  1606. 
CUL  DE  SAC— 

highway  as  including,  1279,  p7309n. 
CUIiVEET— 

power  to  construct,  from  power  to  make  streets,  p7669n. 

defects  in,  causing  injury,  town  liability  for,  2722,  pp8331,  S332n. 
CUEATIVE  STATUTES— 

to  validate  defective  municipal  contracts,  1261. 

as  to  void  ordinances,  707. 

validating  procedure  as  to  public  improvements,  1893,  1894. 

validating  municipal  bonds,  2310. 

in  proceedings  changing  municipal  boundaries,  292. 

can  not  impair  obligations  of  contracts,  1894. 
CUEB  BOXES— 

near  sidewalk,  injuries  from,  municipal  liability,  p8391n. 

in  street,  municipal  liability  therefor,  p8248n. 

on  sidewalk,  injury  from  as  actionable,  pp8410,  8412n. 
CUEEENT  EXPENSES— 

as  within  debt  limit  provisions,  2205,  2206,  2219. 
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CURSING— 

forbidden,  971. 
CUSTOMS  OR  USAGE— 

extra  eompensation  to  municipal  officer  or  employee  cannot  be  based 
on,  525. 

D. 

DAIRIES- 

municipal  regulations  of,  909. 
DAMAGES  (see  also  "Abutting  Owners;"  "Eminent  Domain;"  "Pub- 
lic Improvements") — 
claims  for  as  constituting  municipal  indebtedness,  2215. 
municipal  liability  for,  as  against  private  persons  and  corporations, 

p8145n. 
to  property,  as  taking,  1477. 
recovery    of,    after    discontinuance    of    condemnation    proceedings, 

1505. 
to  abutting  owner  for  destruction  of  shade  trees,  1328. 
action  for,  by  bidder  for  public  works,  1241. 

actions  for,  by  private  persons  for  street  obstructions,  1374,  1377. 
for  vacating  streets,  1405-1409. 

consequential,  from  public  improvements,  1968-2002. 
resulting  from  public  improvements,  when  accrue,  1989. 
resulting  from  public  improvements,  elements,  1998. 
interference  with  access  to  property,  1999. 
injury  or  destruction  of  shade  trees,  2001,  1328. 
surface  water,  2002. 
for  relay  in  completing  public  works,  p7760n. 

measure  of,  p7763n. 
due  to  public  improvements;  measure,  1991. 
proceedings  to  assess  in  public  improvements,  1992. 
review  of,  1993. 
payment  of,  1994. 
deduction  of  benefits,  1995. 
deduction  of  damages,  2093. 
delay  in  bringing  action  on  making  claim,  1996. 
action  for,  in  tax  levies  and  assessments,  2411. 
to  property  due  to  public  nuisance  as  taking,  1470. 
DANCE  HALLS— 

public  regulation  of,  977. 
public,  license,  1028. 

as  to  license;  investigation  by  police,  1004. 
DANGER  SIGNALS,  see  "Guards." 
DATE— 

as  to  filing  petition  in  case  of  conflict  of  jurisdiction  as  to  changing 

municipal  limits,  p6574n. 
of  municipal  bonds,  2293. 

of  passage  of  ordinance,  pleading,  851,  p7024n. 
DAYTON  PLAN— 

adoption  of,  by  vote  of  electors,  124a. 

of  municipal  organization,  summary  of  Kansas  Act,  340a. 
DEAD,  see  "Cemeteries." 
DEAD  ANIMALS— 

regulation  and  removal  of.  913,  914. 
carcasses  of,  declaration  of,  as  nuisance,  903. 
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"I)EAD  LOAD"— 

for  "live  load,"  pp6996n,  7122n. 
DEADLY  WEAPONS— 
license  to  sell,  1028. 

pawnbrokers  forbidden  from  dealing  in,  973a. 
DEATH  BY  WRONGFUL  ACT— 

liability  of  municipality  for,  2618. 

fire  destroying  lock  up  and  killing  inmate  in  jail,  no  municipal  lia- 
bility, p8252n. 
from  stagnant  pool  of  water  in  street,  p8296n. 
DEBTS  (see  also  "Debt  Limits;"   "Indebtedness,  Municipal")— 
discharge  of  without  payment,  1169. 
status  of,  on  change  of  municipal  boundaries,  294. 
apportionment  of,  on  same  by  dividing  municipal  corporations,  312. 
"incurred  in  performance  of  work,"  in  bond  to  secure  payment  of 
labor  and  material,  p7790n. 
DEBT,  ACTION  OF— 

to  recover  penalty  for  violation  of  ordinance,  1033. 
to  collect  license  tax,  1007. 
to  recover  special  assessments,  2133. 
DEBT  LIMITS— 

contracts  in  excess  of,  1171. 
provisions  relating  to  municipal  bonds,  2284. 
injunction  to  prevent  exceeding,  2592. 

tax  payers'  suits  to  restrain  incurring  indebtedness  beyond,   2595. 
provisions  for,  strictly  enforced,  2164. 
provisions  as  to,  considered  as  a  whole,  2205. 

limiting  indebtedness  to  income  and  revenue  for  current  year,  2206. 
debt  limits  prescribed  by  legislature,  2207. 
debt  limits  authorized  by  charter,  2208. 
additional  debt  limit  for  water,  sewers,  light,  etc.,  2209. 
indebtedness  incurred  before  the  first  assessment,  2210. 
in  event  of  emergency,  p8808n. 

operation  and  effect  of  constitutional  provisions,  2211. 
to  what  municipalities  provisions  apply,  2213. 

debt  as  of  another  political  division  having  same  or  conflicting  ter- 
ritory, 2214. 
indebtedness  defined,  and  what  constitutes,  2215. 

indebtedness  arising  ex  delicto,  2217. 

contingent  debts,  2218. 

current  expenses,  2219. 

debts  in  anticipation  of  collection  of  revenues,  2220. 

option  to  purchase  as  collection  of  debt,  2220. 

mortgage  or  pledge  without  personal  liability  as  indebtedness,  2223. 

judgment  against  municipality  as  an  indebtedness,  2225. 

funding  or  refunding  debts  as  creation  of,  2226. 
effect  of  money  in  treasury  to  meet  liabilities,  2227. 
liabilities  payable  out  of  special  funds  only,  2228. 

obligations  payable  from  special  assessments,  2229. 
liability  payable  solely  from  income  of  property,  2230. 
time  when  indebtedness  arises,  2232. 
evading  debt  limit  provisions,  2234. 
assessed  value  of  property  as  basis  of  calculation,  2236. 
computation  of  amount  of  indebtedness  actually  outstanding,  2237. 
effect  of  exceeding  debt  limits,  2239. 
DECEIT,  see  "Fraud." 
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DECENCY,  see  "Police  Powers." 
DECLIVITIES— 

close  to  streets,  municipal  duty  to  warn  or  guard  against,  2800. 
DECEEE— 

scope  of,  in  equitable  relief  against  special  assessments,  2127. 
DEDICATION— 

chapter  on,  1537-1612,  vol.  7. 
as  method  of  establishing  streets,  1294,  2733. 
principles  of,  known  to  common  law,  1537. 
municipal  corporations  have  power  to  accept  or  reject,  1537. 
definition  and  nature,  1538. 

kinds  of,  and  distinguishing  characteristics,  1539. 
statutory  dedications,  1540. 
distinguished  from  prescription,  1302. 
parties  to,  1541. 

necessity  for  specific  grantee,  1542. 
purposes  for,  which  proper,  1543. 
property  which  may  be  dedicated,  1544. 
conditions  and  reservations  by  dedicator,  1545. 
right  to  revoke,  1592. 
estoppel  to  assert,  1594. 
estoppel  to  deny,  1595. 

who  may  dedicate,  owner,  agent,  corporation,  1546,  1547,  1548. 
persons   acting   in   representative   capacities,   1549. 
holder  of  equitable  title,  1555. 
plats  and  maps;  definition  and  effect,  1556. 
selling  lots  with  reference  to,  1556. 
suf&eiency  of  dedication,  1557. 
construction  of,  1558. 
vacation  of  plat,  1560. 
intention  to  dedicate,  necessity  for,  1561. 
how  intent  shown,  1562. 
user  as  showing,  1563. 

permissive  user,  1564. 
showing  absence  of,  1567. 
intent  must  be  clearly  indicated,  1568. 
presumption  as  to,  1569,  1298,  p7319n. 
sufSeiency  of  ordinance  to  prove,  1570. 
evidence  admissible  to  show,  1571. 
intent  as. question  of  fact,  1573. 
acceptance;  power  to  accept,  1574. 
necessity  for,  1575. 

statutory  dedication,  1576. 

necessity  where  sale  of  lots  with  reference  to  plat,  1577. 
when  will  be  presumed,  1578. 
mode  and  sufScieney  of,  1579. 

by  acts  of  municipal  oficers,  1580. 
viser  by  public,  1582. 
statutory  or  charter  provisions  as  to  mode  of,  ;1584. 
acts  showing  intention  not  to  accept,  1585. 
sufacieney  of  evidence  to  show,  1586. 
time  for,  1587. 

estoppel  to  accept  or  enforce  dedication,  1588. 
acceptance  of  part  as  acceptance  of  all,  1589. 
acceptance  as  question  of  fact,  1591. 
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DEDICATION— Continued. 
Bights  and  title  acquired  or  affected. 

persons  to  whose  benefit  dedication  inures,  1546. 
effect  of  dedication  in  general,  1597. 
effect  of,  on  rights  of  dedicator,  1598. 
title  acquired  by,  1600. 

by  statutory  dedication,  1601. 
right  and  extent  of  title  acquired  by  municipality,  1602. 
rights  of  purchasers  and  abutters,  1605. 
Misuser  and  abandoiunent. 

misuser  or  diversion  of  property  dedicated,  1606. 
power  of  legislature  to  authorize  diversion  or  sale,  1608. 
what  constitutes  abandonment,  1610. 
effect  of  abandonment  or  misuser,  1612. 
DB  TACTO  COEPOEATIONS— 
municipal  corporations,  as,  151. 
may  exercise  power  of  eminent  domain,  p7466n. 
DE  TACTO  OFFICERS— 

defined  and  described,  480,'  p6719-6721n. 
salaries  or  compensation  of,  517,  p8112n. 

as  between  de  jure  and  de  facto  officer,  518.  > 

mere  intruders  are  not,  481. 
must  be  a  de  jure  office,  482. 

validity  of  acts  of  de  facto  officer,  484,  pp6722,  6723n. 
question  in  title  of,  485,  pp6723,  6724n. 
DEFECTS,  see  "Unsafe  Streets." 
DEFENDANT,  see  "Parties." 
DEFENSES— 

in  suits  for  special  assessments,  2152,  2153. 

in  actions  by  and  against  municipalities,  2498. 

in  actions  to  enforce  ordinance,  1079-1086. 

in  prosecutions  for  violation  of  ordinance,  questicming  validity  by, 

failure  to  present  claim  against  municipality  as,  2490. 
DEFINITIONS,  see  "Words  and  Phrases." 
DE  JURE  OFFICERS— 

policeman,  compensation,  p8112n. 

salaries  as  between  and  de  facto,  518. 
DELAY  (see  also  "Estoppel;"  "Laches;"  "Statute  of  Limitations;" 
' '  Public  Improvements  " ) — 

in  doing  public  work,  liability  therefor,  1968a. 

in  performance  of  public  improvement  contracts;   waiver,  1931. 

in  consideration  for  bids  for  public  work  as  abandonment,  p7274n. 
DELEGATION  OF  DUTY— 

to  keep  streets  safe,  2728. 
DELEGATION  OF  POWER  (see  also  "CouncU;"  "Legislature")— 

in  creation  of  municipal  corporations  by  legislature,  124. 
optional  city  government  laws,  124a. 

by  legislature  to  municipalities  to  levy  taxes,  2360. 

by  legislature  of  powers  not  strictly  municipal,  124. 

by  legislature  to  municipalities  to  condemn  property  for  public  use, 
1458. 

by  state  to  municipality  as  to  rates  of  public  utilities,  1734. 
to  a  commission,  173S. 

of  legislature  to  municipality,  as  to  streets,  1310,  1823,  p7679n, 

by  legislature  to  municipality  as  to  license,  986,  987, 
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DELEGATION  OF  POWER— Continued. 

by  municipality  to  license,  denied,  998,  1001. 

by  municipality,  382,  387. 

ordinance  cannot  permit,  898. 

of  police  power,  forbidding,  889. 

police  power  cannot  be  abridged,  abdicated  or  bargained  away,  894. 

municipal  corporation  cannot  abdicate  control  of  wharves,  400. 

as  to  granting  or  refusing  permits  to  erect  building,  728. 

in  changing  municipal  boundaries,  271. 

as  to  public  improvements  denied,  1822. 

as  to  creating  of&ce  and  appointment  thereto,  431. 

to  appoint  to  office  forbidden,  456,  p6704n. 

as  to  removal  and  suspension  of  municipal  officers  and  employees, 
'      563. 

discrimination  as  to  construction  of  viaducts  and  tunnels,  728. 

in  building  regulations,  948. 

ministerial  duties  as  to  issuing  license,  etc.,  998. 

discretion  to  police  as  to  granting  or  refusing  permit  to  excavate, 
p6913n. 
DELINQUENT  TAXES  (see  also  "Municipal  Taxes;"  "Special  Assess- 
ments")— 

as  affect  estimate  of  debt  limit,  p8018n. 

when  special  assessments  become  delinquent,  2140. 
DEMAND— 

of  payment  of  taxes  not  required,  p8098n. 

prior  to  action  in  taxpayer's  suit,  2601. 

of  payment  of  special  assessments,  2141. 
DEMOLITION  OP  BUILDINGS,   see   "Building;"    "Police  Powers;" 

"Torts,  Municipal  Iilability  for." 
DEMOTION— 

in  office  and  public  places,  508. 
DENOMINATION— 

of  municipal  bonds,  2295. 
DEPAETMENTS— 

of  municipal  corporations,  432-442. 
DEPOSIT— 

rule  of  public  service  company  requiring,  1712. 

with  bid  for  contract,  1221. 
DEPOSIT  ABIES— 

of  municipal  funds,  2181. 
DEPOTS— 

union,  requiring  establishment   and  maintenance   of,  as   exercise   of 
police  power,  1470a.  / 

of  railroads  in  streets,  as  encroachments.  1365 
DEPEECTATION— 

deducting  for,  in  rate  making,  1758. 
DEPRESSIONS- 

in  sidewalks,  injuries  from  as  actionable,  2785. 
DESCRIPTION  (see  also  "Boundaries;"  "Public  Improvements")— 

of  public  improvements  in  ordinance  or  resolution  providing  there- 

xor,  1883-1888. 
of  special  assessment  districts,  2052. 
DESTRUCTION  (see  also  "Police  Powers")- 

of  property  by  municipality,  liability  for,  2648. 
by  mob  or  riot,  2650,  2651. 
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DETACHMENT,  see  "Boundaries." 
DETECTIVES— 

private,  regulation  of,  by  municipality,  p8105n. 
DETENTION  HOUSES— 

for  delinquent  children,  as  legislative  imposition  of  taxes  on  local 

community,  185. 
legislative  act   establishing   as  to   uniform   system  of  local   govern- 
ment, p6520n. 
DIGGING  IN  STEEETS— 

ordinance  forbidding,  reasonableness,  728. 
"DIRECTED"— 

meaning  of,  p7667n. 
DIEECTOES— 

of  corporation  may  dedicate  land  for  public  use,  p7508n. 
DIEECTOEY  PEOVISIONS  (see  also  "Discretion")— 

as  to  form  of  corporate  action,  607,  p6824n. 
DISCONTINUANCE  (see  also  "Abandonment")— 
of  condemnation  proceedings,  1504. 
of  public  improvements,  1847. 
DISCEETION  (see  also  "Courts")— 
mandamus  to  control,  2548. 
of  exercise  of  power  to  make  public  improvements  by  courts,  1834- 

1838,  2003,  2004,  2006-2008. 
as  to  exercise  of  powers,  municipal  liability  for  torts  as  to,  2628, 

2630  et  seq. 
courts  will  not  control  exercise  of,  376. 

limitation  of  rule  of  non-judicial  interference,  378. 
^     in  tax  payers'  suits,  2590. 

as  to  constructing  and  maintaining  sewers,  1435. 
DISCEIMINATIONS— 

in  service  and  rates  by  public  utility  companies,  1697,  p7036n,  2590l 
statutory  provisions,  1697a. 

statutory  and  common  law  rule  compared,  1697b. 
statutory,  construction,  1697c. 
classification,  1697d. 
"exceptional"  discrimination,  1697e. 
product  below  cost  to  manufacturers,  1697f. 
discrimination  in  state  to  public,  1697g. 
discrimination  by  municipality,  1697h. 
prior  contracts,  16971. 
in  building  line  restrictions,  1833. 
in  levying  and  assessing  taxes;  injunction,  2410. 
in  ordinances,  728,  738,  739,  898. 
in  license  ordinance  and  taxes,  998,  1001. 
in  requirement  of  Sunday  observance,  p7144n. 
in  building  regulations  forbidden,  948. 
restricted  employment   of   teachers   in   public   schools   unauthorized, 

2437. 
against     those  not  citizens  in  public  work,  240. 
in  rates  and  service  of  municipal  public  service   companies,  action 

to  prevent,  2590. 
in  special  assessments,  2021,  pp7835-7837n. 
DISOEDEELY  CONDUCT,  see  "Bawdy  Houses;"  "Breach  of  Peace;" 

"Drunkenness;"   "Officers;"  "Police  Powers." 
DISPOSITION  OF  PUBLIC  PEOPEETY,  see  "Corporate  Property." 


8512  MuNicrPAii  Cokpobations. 


(References  are  to  sections,   except  as  otherwise  indicated.     Vol.  7,   55106  to 
1612;  Vol.  8,  §§1614  to  2854.) 

DISSOLUTIONS  OF  MUNICIPAL  COEPORATIONS— 

chapter  on,  299-317a,  Vol.  7. 

annexation  or  consolidation,  297. 

inhabitants  may  not  dissolve;  non-user,  301. 

failure  to  elect  officers  will  not  dissolve,  302. 

may  be  dissolved  only  by  statute;  method,  304. 

statutes  providing  for  dissolution,  307. 

rights  at  creditors  of  extinct  corporation,  310. 

extinguishing  by   dividing;    apportionment   of  property   and   debts, 
312. 

absorption  by  annexation  or  consolidation,  314. 

dissolution  and  reincorporation;  when  new  successor  of  old,  315. 
suspension  of  governmental  functions;  revival,  316. 

dissolution  without  substitution,  317. 

military  occupation  and  transfer  of  sovereignty,  317a. 

consolidation  of  municipal  corporations,  299,  314. 

reorganization,  effect  on  ordinances,  845. 
DISTEICT  OP  COLUMBIA— 

as  a  municipal  corporation,  p6436n. 

municipal  organization  of,  p6597n. 

status  of  board  of  education  of,  pp8120,  8124n. 

duty  of   commissioners,    as    to   keeping   streets    in    safe    condition, 
p8325n. 
DISTEICTS— 

for  special  assessments,  2052. 
DISTURBANCE  OP  PEACE,  see  "Breach  ef  Peace." 
DITCHES  (see  also  "Sewers  and  Drains") — 

in  street,  injuries  from,  municipal  liability,  p8392n. 

close  to  street,  injuries  from,  municipal  liability,  2774. 

expense  of  digging  as  a  municipal  purpose,  2167. 

in  streets  or  near  thereto,  duty  to  guard  and  warn  against,  2799, 
p8422n. 

in  sidewalk,  notice  to  municipality,  p8432n. 
DIVE— 

as  loitering  place,  pp7137,  7138,  7207n. 
DIVEESION  (see  also  "Corporate  Property;"  "Taxpayers'  Suits") — 

of  property  dedicated  for  public  use,  1606,  1608,  1612. 
DIVISION— 

of  public  improvements  into  parts  for  special  assessments,  2083. 

of  territory,  see  "Boundaries;"   "Dissolution  of  Municipal  Corpo- 
rations." 
DOCUMENTS— 

municipal,  inspection  of,  630. 
DOGS— 

regulating  the  keeping  and  licensing  of,  945. 
DONATIONS— 

to  municipality,  1119. 
in  trust,  1128-1133. 

by  municipality  forbidden,  185,  237. 

by  municipal  corporations  for  private  enterprise  forbidden,  363. 

by  municipality;  constitutional  provisions,  2171. 

pensions  as,  2422. 
DOUBLE  PUNISHMENT— 

for  same  offense  against  state  and  municipality,  888. 
DEAINAGE— 

regulations  as  to,  as  state  function,  174. 
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DEAINAGE  DISTRICTS— 

as  public  corporations,  creation  of,  p6427n. 

whether  municipal  in  character,  108. 

as  quasi  public  corporations,  111. 
DEAINS  (see  also  "Sewers  and  Drains") — 

as  nuisance,  regulation  of,  916. 

compelling  municipal    corporations    to    levy    and    collect    taxes    for, 
by  legislature,  166. 
DEAMSHOPS,  see,  "Intoxicating  Liquor." 
DEAW  POKEE,  see  "Poker." 
DEILL— 

duty  of  policemen  as  to,  p8117n. 
DEIVEWAYS  (see  also  "Streets")— 

right  of  abutter  to  access  to,  1325. 

general  rules  as  to  municipal  liability  for  defects  in,  see  "Unsafe 
Streets." 

particular  defects  in  as  actionable,  2779. 
openings,  holes,  excavations,  etc.,  2780. 
obstructions,  2781. 
objects  frightening  horses,  2774,  2783,  pp8399,  8400n. 

duty  to  erect  railways  on  side  of,  2800. 

walking  on,  as  contributory  negligence,  2330. 

crossing  street  other  than  on  cross  walk,  over  private  way,  2831. 
DEIVING— 

in  streets,  regulating,  933. 
DEUG  STOEES— 

excepting,  from  Sunday  closing,  p7144n. 
DEXJNKENNESS  (see  also  "Intoxicating  Liquor")— 

in  public  places,  ordinance  and  statute  forbidding,  887,  961. 

forbidding  drinking  intoxicating  liquor  in  public  places,  750. 

as  ground  of  removal  of  municipal  officers  and  employees,  556. 

as  negligence  or  excuse  therefor,  p7410n. 

intoxication  as  negligence  where  injured  in  streets,  2836. 
DUE  PEOCESS  OP  LAW  (see  also  "Constitutionality  of  Ordinances;" 
"Eminent  Domain") — 

jurisdiction  essential  to,  in  making  special  assessments,  2124. 

in  ordinances,  740. 

observance  of,  essential  in  special  assessments,  2127. 

in  special  taxation  and  local  assessment   of  property  for   improve- 
ments, 2019,  2077,  pp7830,  7886n,  7887n. 
DUMP— 

municipal  liability  for  negligence  in  connection  with,  2636. 

garbage,  near  residence,  liability,  2625. 

maintained  by  city,  municipal  liability  therefor,  pp8248,  8249n. 
DUEATION  (see  also  "Time")— 

of  street  franchise,  1654,  1656. 

of  contracts,  see  "Contracts." 

of  special  assessment  liens,  2109. 
DUEESS — 

recovery  of  taxes  paid  under,  2406,  p8096. 
DUTT  (see  also  "Delegation  of  Power") — 

delegation  of,  to  keep  streets  safe,  etc.,  2728. 
DYNAMITE— 

explosions  of,  in  harbor,  municipal  liability,  p8249n. 
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E. 

EASEMENT,  see  "Abutting  Owner;"  "Eminent  Domain;"  "Streets." 
EDUCATION  (see  also  "Schools")— 
as  a  state  function,  2433. 
trust  to  municipality  for,  1133. 
municipal  funds  for  private,  359a. 
EDUCATIONAL  INSTITUTIONS— 

municipal  funds  cannot  be  given  to  private,  359a. 
EIGHT  HOUE  LAW  (see  also  "Hours")— 
as  davs  work,  981,  p7156n. 
validity  of,  240. 
■  EJECTMENT— 

against  municipality,  p8145n. 

by  abutting  owners  for  street  encroachments,  1375. 
action  of,  against  occupant  of  wharf  and  building,  1351. 
by  municipality  to  recover  land  as  part  of  street  where  obstructed 
or  encroached  upon,  1369. 
ELECTION  DISTEICT— 

evidence  of  ward  of  city  as  constituting,  p6471n. 
ELECTIONS— 

regulations  of,  411,  412. 

prescribing  qualification  of  electors,  413. 

time,  place  and  method  of,  414-416. 

initiative,  referendum  and  record,  414-416. 

irregularities  in,  414-416. 

preferential  voting,  414-416. 

bypartisan  system,  414-416. 

method  of  determining  of  required  vote,  418. 

determination  of   vote   on   separate  propositions  when   other  issues 

are  submitted  at  same  election,  419. 
as  to  incurring  debts  or  issuing  bonds,  authority  to  hold,  2194. 

necessity  for,  2195. 

how  question  submitted,  2196. 

notice  of,  2197. 

form  and  scope  of  question  submitted,  2198. 

conduct  and  time  of,  2199. 

counting  the  votes,  return  and  record,  2200. 

number  of  votes  necessary,  2201. 

effect  of  irregularities,  attack  on  validity  of,  2202. 

effect  of  favorable  vote,  2203. 

successive  elections,  2204. 
various  municipal  purposes  enumerated,  414-416. 
petitions  for  various  purposes,  414-416. 
submission  of  propositions,  414-416. 
notice  of,  414-416. 

mandatory  and  direct  provisions  as  to,  414-416. 
form  and  conditions  of  ballot;  irregularities,  414-416. 
optional  city  government  established  as  result  of,  124a. 
printing  ballots  for  municipal,  as  a  public  purpose,  2167. 
expenditures  for,  to  vote  on  constructing  a  railroad^  2167. 
to  exceed  debt  limit,  2164. 
to  authorize  certain  taxes,  2362. 

to  authorize    tax   levy   by   statute   where   constitution   does   not   so 
require  unauthorized,  2367. 
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ELECTIONS— Continued. 

prescribing  the  classification  of  electors,  413. 

"legal  voters,"  "property  owners,"  "tax  payers,"  413. 
' '  legal  voters ' '  of  municipality  cannot  be  restricted  by  ordinance 
to  "registered  voters,"  740. 

meaning  of,  as  relates  to  public  office,  453. 

voting  at,  to  authorize  contracts,  1180. 

by  council,  quorum  and  majority,  598. 

' '  majority  of  the  ballots  cast, ' '  419. 

' '  majority  of  the  qualified  voters, ' '  418. 

"majority  vote  of  the  qualified  voters  of  the  city,"  418. 

majority  vote  of  the  remaining  members  of  the  City  Council,  598. 

"majority  of  the  whole  members  elected,"  598. 

"majority  vote  of  the  members,"  598. 

rescinding  votes  in  electing  and  appointing  officers,  614. 

mandamus  to  compel  calling  of,,  2560. 

expenses  of,  as  claim  against  municipality,  p8129n. 

of  members  of  board  of  education,  2436. 

to  amend  constitutional  charters,  345,  346. 

on  change  of  ward  lines,  296. 

to  annex  territory,  269,  270. 

to  authorize  public  improvements,  p7671n,  1862. 

to  determine   whether   municipality   shall    own   and    operate   public 
utilities,  1795,  p7655n. 

by  people  in  granting  franchise  to  use  streets,  1639,  p7545n. 

as  condition  precedent  to  issuance  of  municipal  bonds,  2301. 

ordinance  passed  and  approved  by  electors,  671,  694. 
exercising  the  power,  694a. 
initiative,  694b,  see  "Initiative." 
referendum,  694e,  see   "Referendum." 

regulation  of,  as  state  function,  174. 

in  change  of  municipal  boundaries,  269,  270. 

on  creation  and  change  of  municipal  boundaries,  147. 
official  action  thereon,  148. 

local,  to  enable  electors  to  select  form  of  municipal  government,  212. 
ELECTION  CONTESTS— 

in  courts,  472. 
ELECTOBS  (see  also  "Elections") — 

of  town;   rights  to  repeal  or  amend,   order,   rule   or  regulation   of 
selectmen,  825. 

as  qualification  to  hold  office,  444,  445,  446. 

of  municipality  selecting  form  of  local  government,  124a. 

"legal  voters,"  "property  owners,"  "taxpayers,"  413. 

"legal  voters"  cannot  be  restricted  to  "registered  voters,"  740. 

majority  of  the  qualified  voters,  418. 

majority  vote  of  the  qualified  voters  of  the  city,  418. 
ELECTEICITY— 

license  to  sell,  1028. 

license  to  sell  imposed  on  company  authorized  to  use  streets,  760. 
ELECTRIC  LIGHT  POST— 

declaration  of,  as  nuisance,  902. 
ELECTRIC  WIEBS,  see  "Wires." 
ELEVATED  EAILROADS— 

compensation  to  abutting  owners  in  granting  right  to  operate,  1703. 
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ELEVATOR— 

to  lower  goods  from  sidewalks  to  basement,  as  nuisance,  p7365n. 
in  building,  regulating  operation  of,  949. 
ELEVATOR  OPENING— 

in  sidewalk  not  guarded,  injury  from  as  actionable,  p8413n. 
EMBANKMENTS— 

in  public  way  or  street,  municipal  duty  to  guard  or  warn  against, 
2800. 
EMERGENCIES—  • 

as  condition  to  invasion  of  private  property  rights,  892. 
as  to  taking  effect  of  ordinance,  p6864n. 
as  relating  to  competitive  bidding,  1193. 

expenses  in  ease  of,  as  affected  by  debt  limit  provisions,  p8808n. 
authorizing  increase  of  tax  rate,  2384. 
EMINENT  DOMAIN— 

chapter  on,  1453-1534,  vol.  7. 

exercise  of  power  of,  as  distinguished  from  purchase,  1453. 

definition,  1453. 

power  distinguished  from  other  powers,  1454. 

constitutional  provisions,  1455. 

legislative  authority  to  delegate  power  to  condemn,  1458. 

no  inherent  power  in  municipality  to  condemn,  1459. 

power  conferred  by  implication,  1460. 

construction  of  statutes,  1463. 

power  of,  as  state  or  local  function,  174. 

public  corporations  on  whom  power  conferred,  1465. 

amount  of  property  which  may  be  condemned,  1466. 

necessity  as  condition  to  condemnation,  1467. 

what  questions  are  reviewable  by  courts,  1468. 

what  is  taking  of  property,  1469. 

exercise  of,  as  method  of  establishing  streets,  1294. 

as  affected  by  the  police  power,  1470. 

regulating  service  and  rates  of  public  service  companies,  1470a. 

preliminary  steps  as  taking,  1471. 

change  of  grade  of  street,  1472. 

vacation  of  street  or  alley,  1473. 

public  improvements  as  taking,  1473a. 

interference  with  franchises,  1474. 

taxes  or  assessment  as  taking,  1475. 

injury  to  lateral  support,  1476. 

"da;mage"  or  "ingury"  to  property,  1477. 

use  for  which  taken  as  a  public  use;  must  be  public,  1478. 

cemeteries,  1481. 

light,  heat  and  power  supply,  1483. 

parks,  1486. 

school  purposes,  1489. 

sewers  and  drains,  1490. 

streets  and  alleys,  bridge,  1491,  1491a. 

water  supply,  1492. 

wharves,  1493. 

garbage  disposition,  1493a. 
what  property  may  be  taken,  1494. 

property  outside  corporate  limits,  1495. 

property  already  devoted  to  public  use,  1496. 
inconsistent  uses,  1497. 

property  not  actually  devoted  to  public  use,  1499. 
application  of  rule  to  railroad  property,  1500. 
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EMINENT  DOMAIN— Continued. 

property  of  municipal  corporation  already  devoted  to  public  use, 

1501. 
public  lands,  1502. 
exemptions,  1503. 
discontinuance  of  proceedings;   riglit,  1504. 
recovery  of  damages  after,  1505. 
discontinuance  as  bar  to  new  proceedings,  1507. 
compensation,  right  to,  1508. 

necessity  for  statutory  provisions  as  to  payment,  1509. 

waiver  of  right  to,  1510. 

additional  servitudes,  1511. 

amount  of,  1512.  i 

extending  street  across  railroad'  tracks,  1513. 

time    of   making   payment    when    not    regulated   by    constitution, 

1515. 
waiver  of  right  to  prepayment  of,  1516. 
interest  as  part  of  compensation,  1517. 
title  acquired  by  municipality,  1^18. 
fee  simple,  1519.  ' 

to  streets  and  alleys,  1522. 
rights  acquired  by  municipality,  1526. 
effect  of  condemnation  on  rights  of  owner,  1527. 
procedure;  what  law  governs,  1529. 

special  proceedings  and  not  a  civil  action,  1530. 
construction  of  procedure  statutes,  1531. 
matters  to  be  considered  before  proceeding,  1532. 
petition,  1533. 
notice  of  proceedings,  1534. 
EMPLOYEES  AND  EMPLOYMENTS  (see  also  "Officers")— 

electors  of  town  have  no  power  to  reinstate  employee  removed  by 

selectmen,  825. 
distinguished  from  officers,  424,  428. 
duty  of  city  to  employ  competent,  2665. 
employee  of  municipality,  liability  in  case  of  torts,  2620. 
liability  of,  in  actions  to  enforce  ordinance,  1075,  1076. 
ENACTING  CLAUSE— 

of  ordinance,  687. 
ENCEOACHMENTS,  see  "Abutting  Owners;"  "Obstructions;"  "Nui- 
sances;" "Streets;"  "Unsafe  Streets." 
ENGINEERS— 

stationary,  license  of,  1028. 
ENGLAND  (see  also  "Common  Law")  — 

town  and  crown  officer  distinguished  in,  178. 
ENLARGEMENT,  see"Boundaries." 
ENTRIES,  see  "Records." 
EQUAL  PROTECTION  OF  THE  LAWS— 
ordinances,  740. 

essential  in  special  assessments,  2127. 
in  making  special  assessments,  2019,  2020. 
EQUALITY  (see  also  "  Uniformity  ")— 

in  special  assessments  required,  2021,  2087. 
EQUITABLE  CLAIMS— 

taxation  to  raise  money  to  compromise  as  public  purpose,  2372. 
"EQUITABLE  PAYABLE"—  ' 

as  applied  to  payment  of  claims,  2171. 
8  McQ.— 62 
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EQUITY— 

particular  suits  in,  see  "Injunction,"  etc. 

doctrine  of,  may  not  be  abrogated  by  municipal  charters,  323. 

suits  by  municipality  in  general,  2486.         ' 

remedies   in,  in  actions  by  and   against   municipalities,   2502,   2504, 

2505. 
cannot  be  invoked  if  adequate  legal  remedy  exists,  2502. 
principles  of,  not  applicable  to  condemnation  proceedings,  1530. 
jurisdiction   of,   to   determine   whether   offices   were   abandoned   and 

forfeited,  474. 
jurisdiction  to  entertain  tax  payers'  actions  against  municipalities, 

2575  et  seq.,  2590-2600. 
as  remedy  to  restrain  enforcement  of  ordinance,  805. 
garnishment  of  municipal  corporations  in,  2518. 
jurisdiction  of,  to  require   excess   refunded  in   payment   of  special 

assessment,  2156b. 
suit  in,  to  collect  taxes,  2407. 

proceedings  in,  to  collect  special  assessments,  2138. 
EEEOE  (see  also  "Mistake") — 

writ  of,  to  review  conviction  for  violation  of  ordinance,  1097. 
ESSENTIAL— 

as  to  exercise  of  implied  power,  p6627n. 
ESTIMATES— 

of  expenditures,  to  authorize  contracts,  1180. 
of  costs  of  public  improvements,  1866,  2112. 

for  special  assessments,  2094. 
of  debt  limit  of  municipality,  2236,  2237,  pp8010,  8019n. 
of  probable  expenditures  of  municipality,  2178. 
of  cost  of  improvement  work,  letting  in  excess  of,  1910. 
bid  exceeding;  correction,  p7744n. 
not  made  in  good  faith,  p7766. 

variance  from,  in  improvements  by  special  taxation,  2112. 
ESTOPPEL— 

municipal  charters  may  not  abrogate  the  common  law  rule  of,  323. 
against  state  by  lapse  of  time  in  proceedings  changing  niunicipal 

boundaries,  p6580n. 
against  municipality  arising  from  delay  or  forbearance,  as  to  street 

obstructions,  1371. 
of  municipality,  relating  to  contracts,  1255,  1256,  p7263n. 
as  applied  to  municipality  to  deed  executed  by  it,  1147. 
as  to  enactment  and  enforcement  of  ordinances,  796,  p6973n. 
as  defense,  in  actions  to  enforce  ordinance,  1083. 
doctrine   of   equitable,   as   relates   to   acquiring   title   to   streets    as 

against  municipality,  1398. 
against  municipal  ofScers  as  to  public  improvements,  1916. 
of  municipality  to  object  to  use  of  streets  after  grant  of  franchise, 

1687. 
as  to  right  to  enforce  forfeiture  of  franchise,  1667. 
of  public  service  company  to  deny  power  of  municipality  to  con- 
tract as  to  rates  or  attack  reasonableness  of,  1741. 
acquiescence  in  use  of  public  way  by  municipality  will  not  estop 

right  to  terminate,  1638. 
as  against  municipality  in  vacating  street,  1418. 
doctrine  of,  as  applied  to  municipal  bonds,  2309,  2310. 
by  recital  in  municipal  bonds,  2329,  2339,  2340. 
to  accept  or  enforce  dedication,  1588. 
to  assert  dedication,  1594. 
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ESTOPPEL— Continued. 

to  deny  dedication,  1595. 

common  law  dedications  operate  as,  m  pais,  1539. 

prescription  distinguished  from  common  law  dedication,  1539. 

against  taxpayers  in  taxpayers'  suits,  2588. 

officers  acquiescence  in  unlawful  removal  as  bar  to  salary,  relating 

to  officer  receiving  monthly  payment  of  and  salary,  534. 
of  officers  and  employees  to  salary  on  acceptance  of  less  sum  than 

allowed  by  law,  523. 
of  property  owner  by  appearance  before  council,  to  question  juris- 
diction, 1276. 
against  abutting  owner  in  action  to  enjoin  street  obstructions,  1376. 
to  attack  municipal  bonds,  2274. 

to  question  validity  of  special  assessments,  2119,  2126. 
of  petitioners  for  public  improvement?,  1987. 
in  case  of  acceptance  of  public  work,  1929,  1930. 
in  suits  against  illegal  taxes,  ppSlOO,  8101n. 
EVIDENCE  (see  also  "Judicial  Notice;"  "Presumptions")— 
of  class  of  municipal  corporations,  154. 
of  municipal  charters,  342. 
in  actions  to  enforce  ordinance,  1071-1078. 
in  taxpayers'  suits,  2602. 

in  proceedings    to    remove    or    suspend    municipal    officers    and    em- 
ployees, 567. 
in  annexing  territory,  286. 

hearsay,  to  prove  location  of  ancient  boundaries,  p7370n. 
showing  intention  in  dedication,  1562,  1567-1571,  1573,  1575-1591. 
of  statutory  dedication  of  land  for  public  use,  1540,  p7505n. 
admissibility  of,  as  to  reasonableness  of  ordinances,  729. 
one  attacking  unreasonableness  of  and  ordinance  must  establish  by, 

729. 
municipal  records  as,  621. 

parol  to  prove,  623. 

parol  to  show  omission,  624. 
of  notice  to  municipality  of  unsafe  streets,  2811,  2813-2815. 
of  negligence,  ordinance  as,  in  tort  action,  2631. 
of  ordinance,  proof  of  authority  to  enact,  856. 

proof  of  existence  of  ordinance,  859. 

burden  of  proof,  860. 

judicial  notice,  appeal  from  municipal  charters,  861. 

proof  of  formal  steps  in  enactment,  862. 

proof  of  record  of  ordinance,  863. 

proof  of  publication  of  ordinance,  864,  865. 

method  of  proving  ordinance,  867,  870. 

admissibility  of  parole  testimony  to  prove  proof  of  violation  of 
ordinance  as  evidence  of  negligence,  873. 

proof  of  violation  by  plaintiff  in  actions  for  civil  liability,  874. 
in  judicial  hearing  of  special  assessment  proceedings,  2101. 
in  proceedings  to  change  municip9,l  limits,  286,  p6578n. 
preponderance  of,  instructions  as  to,  p7201n. 
provision  as  to  "sufficient,"  p7206n. 
EXCAVATIONS— 

in  streets,  1317,  1343. 

to  lay  pipes  and  drains,  1344. 

effect  of  permit,  1348. 
in  sidewalks,  injuries  from  as  actionable,  2785,  2788. 
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EXCAVATIONS— Continued. 

in  streets,  by  plumbers  under  license,  municipal  liability  for  injuries 
resulting  therefrom,  2660. 

in  street,   due   to    contractor,   municipal   liability   for   injury  from, 
2796,  p8423n. 

in  streets,  municipal  duty  to  guard  or  warn  against,  2799. 

in  streets,  injuries  from,  municipal  liability,  2769,  pp8391,  8392n. 

close  to  street,  injuries  from,  municipal  liability,  2774. 
EXCEPTIONS— 

negativing,  in  complaint,  1048. 
EXCLUSIVE— 

street  franchises,  1633-1635. 
EXCLUSIVE  PEIVILEGES— 

in  removal  of  garbage,  914. 
EXCUSES— 

for  failure  to  give  notice  of  accident,  2716. 
EXECUTIVE  ACTION— 

as  subject  to  power  of  initiative  or  referendum,  694. 
EXECUTIVE  POWEES— 

of  municipal  corporations  distinguished  from  legislative,  351e. 
EXECUTION— 

proceeding  by,  to  collect  special  assessments,  2137. 
EXECUTOE— 

action  to  recover  overpayment  of  taxes,  p8096n. 
EXEMPTIONS— 

of  property  from  special  assessments,  2063-2069. 
construction  of  laws  as  to,  2063. 
religious  and  charitable  institutions,  2064. 
educational  institutions,  2065. 
cemeteries  and  burial  grounds,  2066. 
homestead  property,  2067. 
exemptions  by  agreement,  2069. 

of  property  from  taxation,  2399)  2400. 

on  change  of  municipal  boundaries,  295. 

from  condemnation  for  public  use,  1503. 

from  taxation  of  buUdings  under  construction,  2399. 
EXHIBITIONS  (see  also  "Moving  Picture  Shows;"  Theaters")— 

fairs  in  streets,  injury  from,  municipal  liability,  2752,  p8380n. 

conducted  by  municipality,  liability  for  injuries  resulting  therefrbm, 
^o47. 

in  streets  as  nuisances,  p7366n. 

parade  on  street,  regulating,  940. 
EXISTENCE— 

of  charter  of  municipal  corporations,  153. 
EXPENDITUEES— 

appertaining  to  public  office,  522. 
EXPENSES— 

necessary,  p7978n. 

in  levying  special  assessments,  2095,  2096,  p7903n. 
EXPIEATION—  ' 

of  ordinances,  669. 

of  term  of  office,  see  "Officer." 
EXPLOSIVE— 

regulating,  storing,  transportation  and  sale  of.  952. 
EX  POST  FACTO— 

ordinance,  740. 
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EXTBAMURAL  AUTHORITY— 

of  municipal  corporations  in  Oregon,  348,  351b. 
EXTRA  COMPENSATION— 

to  municipal  ofUcers,  185,  525,  526. 

of  policeman,  p8112n. 

as  unlawful  use  of  public  funds,  2171. 
EXTRA  PAY— 

for  extra  work  in  public  improvements,  1946. 
EXTRA  WORK— 

in  making  public  improvements,   extra  pay   therefor,   1946,   ppl771, 
1772n. 

necessity  of  bids  for,  1195. 
EXPRESS  COMPANIES— 

"operative  property"  of,  in  tax  exemptions,  2399. 
EXTRAS— 

as  charge  in  special  assessments,  p7904n. 

F. 

PACT,  see  "Questions  of  Law  and  Fact." 
PACTORIES  (see  also  "Buildings")— 

nuisances  arising  from,  regulating,  907. 
FAIRS  (see  also  "Exhibitions")— 

in  streets,  as  nuisances,  p7366n. 

in  streets,  injuries  from,  municipal  liability,  2752,  p8380n. 
PALLING  OBJECTS— 

injury  from,  to  persons  in  street  as  actionable,  2775-2776,  2778. 
FARMING  LANDS— 

as  to  embracing  in  limits  of  municipal  corporations,  140. 

exemptions  from  taxation,  p8088n. 

subject  to  special  assessments,  p7859n. 
FAST  DRIVING,  see  "Speed." 
FEDERAL  COURTS— 

decisions  of  state  courts  as  to  municipal  bonds  as  binding  on,  2276. 

will  determine  for  themselves  question  of  impairment   of  contract 
obligation,  757. 
FEE  SIMPLE— 

title  acquired  in  condemnation,  1518,  1519,  1522,  1526,  1527. 
FEES  AND  COMMISSIONS   (see  also   "Compensation;"    "Oflcers;" 
"Salary")— 

of  officers  and  those  in  public  service,  521. 

ordinances  providing  for,  construction,  p7002n. 

of  attorneys  in  passing  on  validity  of  bond  issue,  2304. 
FELONIES  (see  also  "CWmo")— 

conviction  of  policeman  of,  vacates  office,  pSllOn. 

municipality  cannot  deal  with,  p7034n. 

municipal  regulation  of,  forbidden,  p7041n. 
FENCES— 

as  street  encroachments,  1352,  p7366n. 
FERRIES— 

character  of  public,  406. 

lease  and  operation  of,  407. 

public,  expenses  for  operating  outside  corporate  limits  as  public  pur- 
pose, 2167. 
FILING— 

notice  of  lien  on  money  due  contractor,  1955. 

of  papers  as  condition  to  special  assessment  lien,  2107. 
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FILTEATION  PLANT— 

taxation  to  construct  and  maintain  as  public  purpose,  2372. 
FINANCIAL  POWERS,  see   "Appropriations;"    "Funds,  Municipal;" 
"Indebtedness,  Municipal;"  Municipal  Bonds;"   "Warrants." 

FINES  (see  also  "Penalties")— 

ordinances,  penalty,  p6904,  716,  p6906n. 
FIEE— 

legislative  control  of  department  of,  2418. 

protection  against,  as  state  function,  174. 

department  of,  mandamus  to  compel  efficient  control  of,  2566. 

municipal  liability  for  injuries  relating  to  maintenance  of  fire  de- 
partments, stations,  apparatus,  etc.,  2413,  2643. 

ordinance  to  prevent  spreading  of,   discrimination   as   to   character 
of  buildings,  739. 

inadequate  supply  of  water  to  extinguish,  municipal  liability,  2682. 

in  buildings,  regulations  to  prevent,  949. 

bill  board  regulations,  to  prevent,  929. 

destruction  of  buildings  to  prevent  spread  of,  892. 

marshal,  appointment  of  by  governor    176. 
FIEE  ALARMS- 

requirement  of,  in  buildings,  949. 
FIEEAEMS— 

regulating  use  and  sale  of,  952. 
FIEE  DISTEICTS— 

as  quasi  public  corporations,  111. 
FIEE  ESCAPES— 

requirement  of,  in  buildings,  949. 

requirement  of,  in  tenement  houses,  980. 
FIEE  EXTINGUISHEES— 

requirement  of,  in  buildings,  949. 
FIEE  HYDE  ANTS,  see  "Hydrants." 
FIEE  LIMITS— 

may  he  prescribed,  wooden  buildings  forbidden  and  building  regu- 
lations established,  948. 
pbrmits,  removal  of  buildings,  height,  949. 

regulations  discriminating,  739. 

ordinance  as  to,  reasonableness,  734. 
FIEE  MAESHAL— 

for  municipality,  appointment  of  by  governor   176. 
FIEEMEN  AND  FIEE  DEPAETMENT— 

as  public  officers,  2417. 

who  may  appoint,  2419. 

removal  or  suspension,  2420. 

salaries,  2421. 

pensions,  2422. 

personal  liability  of,  2424. 

creation  and  composition  of  department,  2414. 
legislative  control  of,  2418. 

municipal  liability  for  torts  connected  with,  2432. 
FIEE  TJNDEEWEITEES— 

as  a  municipal  corporation,  p6436n. 
FIEEWOEKS— 

regulating  use  and  sale  of,  952. 

in  streets,  license  for,  injuries  from,  municipal  liability,  2752. 
FIEST  PAVEMENT— 

of  street,  meaning  of,  p7848n. 
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FLAG  POLE— 

on  vacant  lot,  injuring  automobile  in  street,  as  actionable,  p8397n. 
FLORIDA— 

legislative  control  of  municipal  corporations  in,  p6486n. 

special  laws,  as  to  municipal  officers  under  constitution  of,  p6510n. 

legislative  power  as  to  municipal  corporation  under  constitution  of, 
p6441n.  . 
FOOD  (see  also  "Milk;"  "Police  Power")—  ' 

regulation  and  inspection  of,  as  state  function,  174. 

ordinance  and  statute  regulations  as  to,  887. 

ordinance  regulating  as  conforming  with  statute,  p7037n. 

ordinance  must  conform  to  statute,  878. 

regulations  as  to  pure,  authorizing  inspection  of  premises,  740. 

establishments,  license  of,  1028. 

on  sale,  screening,  968. 
FOEEIGN  COMMERCE  (see  also  "Interstate  Commerce")- 

ordinance  cannot  interfere  with  or  regulate,  771. 
FORESTS— 

conservation  of,  as  state  function,  174. 
FOREST  PRESERVED  DISTRICTS— 

as  public  corporations  in  Illinois,  functions,  110. 
FORFEITURE  (see  also  "Penalties  of  Ordinances")— 

of  franchise,  grounds,  1664. 

necessity  for  resort  to  courts,  1665. 
who  may  assert,  1666. 
waiver  of,  and  estoppel  to  assert,  1667. 
procedure,  1668. 

of  license,  1008. 

of  contracts  for  public  improvements,  1924. 

of  office,  p6718n. 

ordinance,  penalty  of,  animals  running  at  large,  714. 

for  nonpayment  of  taxes,  2409. 

of  animals  running  at  large,  714. 
F0RGETFULNE8S— 

in  using  streets  as  contributory  negligence,  2827. 
FORMER  ACQUITTAL— 

as  defense,  in  action  to  enforce  ordinance,  1082,  p7212n. 
FORTUNE  TELLING— 

regulation  of,  977. 
FOUNTAIN— 

water,  to  slake  thirst  of  animals  as  city  purposes,  p7665n. 
FOURTEENTH  AMENDMENT,  see  "Due  Process  of  Law;"   "Consti- 
tutionality of  Ordinances. ' ' 
FOURTH  OP  JULY— 

celebration  of,  by  municipality,  liabiliiy  for  injuries  resulting  there- 
from, 2647. 
FOWL— 

forbidding  their  running  at  large  within  the  corporate  limits,  946. 
FRAME  BUILDING— 

declaring  as  nuisance,  902. 
FRANCHISE  (see  also  "Public  Service  Companies;"  "Kates  of  Public 
Service  Companies") — 

chapter  on,  1614-1772,  vol.  8. 

definition,  1614. 

as  a  grant  or  license,  1616. 

grant  of  use  of  streets  as  a  franchise,  1617. 


8524  Municipal  Cobpoeations. 


(References  are  to  sections,   except  as  otherwise  indicated.     Vol.  7,   §S  106  to 
1612;  Vol.   8,   §§1614  to  2854.) 

PBANCHISE— Continued. 

control  over,  by  state  commissionSj  1619,  p7546n. 

necessity  for  consent  of  munfeipality  to  use  streets,  1620,  p6535n. 

telegraph  and  telephone  companies,  1621. 

express  grant  not  necessary,  1622. 
conditions  on  granting,  1644. 

requiring  compensation  for  use  of  streets,  1645. 

requiring  plant  to  be  complete  within  fixed  time,  1646. 

construction  and  effect  of,  1649. 
acceptance  of,  1650. 
construction  of,  1652. 

interference  with,  as  taking  property,  1474. 
acquiescence  in  use  of  public  way  by  municipality  will  not  prevent 

termination  of,  1638. 
effect,  on  change  of  municipal  boundaries,  293. 
as  contracts,  759. 

imposing  additional  burdens,  760. 

reserving  the  right  to  alter,  amend  or  repeal,  763. 
right  vested  in  contractor  for  public  work,  765. 
taxation  of,  2393,  p.  8086u. 
effect  of  grant  of,  in  general,  1670. 

grant  as  contract  and  impairment  thereof,  759,  763,  1672. 
territorial  limits  of,  1674.     . 
effect  of,  on  subsequent  exercise  of  police  power,  1677. 

rule  as  applied  to  railways,  1682. 
estoppel  by  municipality  to  object  to  use  of  streets,  1687. 
in  streets,  compensation  to  abutting  owners,  1700-1703,  1706,  1709. 
remedies,  injunction  in  suit  by  municipality,  1767. 
remedies  of  grantee  of  franchise,  1770. 
action  against  competitor  attacking  franchise,  1771. 
Power  to  grant  or  refuse. 

power  of  legislature,  1-85,  1623,  pp7548,  7549n. 

power  of  municipality,  1624,  pp7549,  7550n. 
power  to  grant  for  private  purposes,  1627. 
power  of  municipality  to  refuse,  1629. 
propriety  of  grant  not  subject  to  review,  1632. 
exclusive  rights;  power  to  grant  exclusive  privileges,  1633. 

exclusive  use  of  street  distinguished,  1634. 

construction  of  franchise  aa  to,  1635. 
procedure  to  obtain,  application  for,  action  thereon,  1638. 
submitting  to  vote  of  people,  694,  1639. 
consent  of  abutters,  1640. 
sale  of  highest  bidder,  1641. 

particular  body  or  officer  who  may  grant  franchise,  1642,  p7554n. 
certificate  of  public  convenience  and  necessity,  1642a. 
review  of  franchise  ordinance,  1642b. 
Duration,  termlnataon,  reyocation  and  forfeiture, 
power  of  municipality  aa  to  duration  of,  1654. 
construction  of  grant  as  to  duration,  1656. 
rights  on  termination  of,  1658. 
surrender  of  and  withdrawal  from  public  employment,  1660. 

surrender  of  lines  of  branches  or  parts  thereof,  of  railroads,  1660a. 

conclusions  of  author,  1660b. 

trial  operation  of  road  or  parts  sought  to  be  abaiidoned,  1660c. 
forfeiture  of,  grounds,  1664. 

necessity  for  resort  to  courts,  1665, 
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FRANCHISE— Continued. 
I        who  may  assert  forfeiture,  1666. 
waiver  of  estoppel  to  assert,  1667. 
procedure  to  forfeit,  1668. 
FRANCHISE  ORDINANCES— 

construction  of,  810,  811. 

amendment  of,  823. 
FRATERNAL  SOCIETIES— 

exemptions  from  taxation  of  property  of,  2399. 
FRAUD— 

in  quo  warranto  to  test  validity  of  incorporation,  158. 

in  letting  contracts  for  public  work  as  precluding  recovery,  1244. 

in  letting  contracts  for  improvements,  1910. 

as  relief  against  enforcement  of  special  assessment;  pleading,  2127. 

in  proceedings  for  public  improvements  by  special  assessment  or 
taxation,  2112. 

relief  in  equity  based  on,  against  special  assessments,  2127. 

as  defense  in  suit  to  enforce  special  assessments,  2152. 
FREEHOLDER— 

as  qualified  to  hold  office,  447. 
FREEHOLDERS'  CHARTERS,  see  " Ctonstitutlonal  Charters." 
FREE  SCHOOLS,  see  "Schools." 
"FRONT"— 

as  to  special  assessments,  p7898n. 
"FRONTAGE"— 

as  relate  to  special  assessments,  2058,  p7898n. 
FRONT  FOOT  RULE— 

in  special  assessments,  2089. 
FRONTING— 

when  property  is,  as  to  special  assessments,  2058. 
FRUIT— 

destruction  of,  infected,  as  taking  property,  1470. 

peelings,   etc.,   of,   on   sidewalk,   injuries   from   as   actionable,   2785, 
pp8407,  8408n. 
FRUIT  STAND— 

as  street  encroachment,  1355. 
FUEL— 

taxation  to  maintain,  to  sell  to  inhabitants  as  public  purpose,  740, 
2372,  p7977n. 
FUNDING— 

municipal  warrants,  2257. 
FUNDING  BONDS,  see  "Municipal  Bonds." 
FUNDING  DEBTS— 

as  creating  indebtedness,  2226. 
FUNDS,  MUNICIPAL— 

general  and.  special,  2179. 

custody  of,  2181. 

effect  of  insufficiency  of,  2186. 

preference  of  municipality  as   to  payment,  2186a. 

transfers  of,  2184. 

legislative  control  of,  230. 

effect  of  unlawful  payment  or  diversion  of,  2176. 

over  payments  of,  effect  2176. 

wrongful  disbursement  of,  liability,  540. 

misapplication  of,  as  affects  estimate  of  debt  limit,  pSOlln. 

lack  of,  to  repair  streets  as  defense  to  action  for  injuries  therein, 
2732. 
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FUTUEE  BENEFITS— 

in  levying  special  assessments,  2088. 

G. 

GAMBLING— 

municipal  power  as  to  regulating  and  suppressing,  959. 

power  of  municipality  to  deal  with,  pp7035,  7036n. 

power  of  municipality  to  prohfl)it   when  state   statute   deals  with, 
p7034n. 
GAMING  HOtrSE— 

ordinance  forbidding  keeping,  p7039n. 
GABAGE— 

automobile,  regulations  of,  911. 
license  for,  911. 
excluding  from  residential  districts,  911. 

restrictions  as  to  location  with  reference  to  school  house,  742. 

public,  regulating  location  and  construction,  734. 
GARBAGE— 

defined,  p7093n. 

non  liability  for  torts  relating  to  collection  and  disposition  of,  2625. 

liability  of  municipality  for  maintaining  garbage  dump  near  resi- 
dence  property,   2625. 

regulation  and  removal  of,  913,  914. 

removal,  municipality  liability  for  torts,  2669. 

municipal   plant   to   burn,   liability   for   injuries   arising   therefrom, 
p8249n,  8250n. 

disposal  of,  property  condemned  for,  as  public  use,  1493a. 

when  mar  be  declared  a  nuisance,  903. 
GAEBAGE  CAX— 

on  sidewalk,  injury  from  as  actionable,  p8410n. 
GAEBAGE  DUMP— 

maintained  bv  municipality  near  residence,  liability,  2625. 
GAENISHMEXT— 

equitable,  of  municipal  corporations,  2518. 
GAS,   see   "Franchise;"    "Municipal  Ownership  of  Public  TJtillties;" 
"Public  Service  Companies;"   "Bates  of  Public  Service  Com- 
panies." 
GASOLINE— 

keeping  of  in  city,  regulation  of,  952. 
GENEEAL  BENEFITS— 

in  special  assessments  distinguished  from  special  benefits,  2044. 
GENEEAL  IMPEO^T;mENTS   (see  also   "Public  Improvements")— 

distinguished  from  local,  2027. 
GENEEAL  LAWS— 

defined  and  distinguished  from  other  laws,  198. 

test  to  distinguish  from  special  or  local,  200. 

as    to    repeal    of    charter   and    ordinance    provisions    bv.    829.    840, 
841,  843. 

as  to  incorporation  of  municipalities    126. 
GENEEAL  OEDINANCE— 

distinguished  from  special,  641 
GENEEAL  PEOVISIONS— 

in  construction  of  ordinances,  810,  811. 
GENEEAL  WELFAEE — 

as  subject  of  the  police  power,  890,  891. 
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GENEEAL  WELFARE  CLAUSE— 

municipal  police  power  under,  895. 

effect  of  decision  of  municipal  authority,  896. 

aa    authorizing    ordinance   forbidding    merchants    and    dealers    from 
offering  gifts  to  induce  trade,  959. 

power  to  prevent  disturbing  the  peace,  972. 
carrying  concealed  weapons,  973. 
sale  of  deadly  weapons,  973a. 
GEOEGIA— 

local  self  government  in,  p6493n. 

same  act  offense  against  state  and  municipal  corporation,  880. 
GEBMAN  LANGUAGE— 

circulating  papers  printed  in,  as  breach  of  the  peace;   piohibition, 
972. 
GIFTS  (see  aiso  "Donations")— 

offer  of,  to  induce  sale  of  goods,  895,  959. 

by  policemen,  p8106n. 
GIN— 

judicial  notice  that  it  is  intoxicating,  p7206n. 
"GOING  CONCEBN"— 

as  value  in  rate  making,  1756. 
GOLD— 

payment  of  municipal  bonds  in,  p8047n. 
GOLF— 

municipal  regulation  of,  game  of,  denied,  977. 

power  to  regulate  and  license  game  of,  under  general  welfare  clause 
denied,  895. 
GOOD  BEHAVIOR— 

tenure  of  officers  and  employees  during,  488. 
GOOD  FAITH  (see  also  "Motive")— 

ordinance  to  be  enacted  in,  650,  898. 

in  passing  an  ordinance,  not  considered  in  determining  its  reason- 
ableness, 732.     - 

in  exercise  of  police  powers,  as  to  municipal  liability,  2628,  2630, 
2631. 

exercise  of,  in  making  public  improvements,  1818,  p766^n. 

in  awarding  contracts  for  public  work,  1228. 

mandatory  requirements  as  to   competitive  bidding  to  be  followed 
in,  1905. 

in  assessing  property  for  taxation,  2405. 

to  be  observed  in  making  special  assessments,  2112. 

of  public  officers  in  making  special  assessments  presumed,  2127. 

absence  of,  in  making  estimate  of  cost  of  public  work,  p7766n. 
GOOD  ORDER,  see  "Police  Power." 
GOOD  WILL— 

as  item  of  value  in  rate  making,  1757. 
GOODS— 

obstructions  of  streets  in  delivering  and  removing,  1339. 
GOVERNING  BODY,  see  "Council." 
GOVERNMENTAL   DUTIES   AND  POWERS— 

duties   imposed   and   those   voluntarily   assumed   as   to   liability   for 
,  torts,  p8223n,  2626,  2627. 

distinguished  from  private  as  to  classification,  199. 

contracts  interfering  with,  unauthorized,  1169. 

non-liability  for  torts  relating  to  exercise  of,  2622,  2623. 
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GOVEENMBNTAL  DUTIES  AND  POWERS— Continued. 

distinguished  from   eoiporate,    as   to   liability   for   torts,    2625-2627, 

rule  in^  admiralty,  2624. 
distinguished   from   proprietary,   relating   to   binding   successor  in 
municipal  contracts,  1254. 
GOVEENOE— 

power  as  to  removal  of  municipal  officers,  p6775n. 
appointing  first  officers  under  commission  form  municipal  govern- 
ment, 176,  454. 
GBADE  AND  CHANGE  OF  (see  also  "Public  Improvements;"  "Special 
Assessments  " ) — 
of  streets,  1290. 

establishment  of  to  improve,  1842,  1843. 
in  streets,  regulation  of,  940. 
change  of  grade,  1844. 
change  of,  as  taking  property,  l'f'72. 
of  street,  change  of,  damages,  1975-1979,  1989. 
damage  to  abutter  for  loss  of  vault  in  street  due  to  change  of  grade, 

1348. 
of  street,  change  of,  time  of  accrual  of  damages,  1994. 
of  street,  change  of  who  may  recover  damages,  1986. 
6EADB  CROSSINGS—  _ 

elimination  of,  by  viaduct,  734. 
safety  devices  at,  889a. 

apportionment  of  expenses  in  abolishing  as  exercise  of  police  power, 
1470a. 
GRADING— 

as  part  of  cost  of  sidewalk  construction,  p7904n. 
GRAMMAR— 

rules  of,  presumptions  of  knowledge  of  municipal  legislators  as  to', 
815. 
GRANT     fsee    also     "Corporate    Property;"     "Dedication;"     "Fran- 
chises")- 
method  of  establishing  streets,  1294. 
GEANTEE— 

necessity  for  specific,  in  dedication,  1542. 
GEATTHTIES,  see  "Donations." 
GEAVE  TAEDS,  see  "Cemeteries." 
GEOSS— 

as  to  levying  special  assessments  in,  2082,  p7890n. 
GTTAEANTOB— 

municipality  is  not,  against  injury  in^  streets,  2725,  2726. 
GTTAEANTY  (see  also  "Maintenance")— 

of  safety  of  streets  for  travel,  2725,  2726. 
of  work  and  stipulations  for  repair,  1912. 
pension  as,  2422. 
GtTAEDS— 

duty  to  guard  and  warn  against  danger  in  streets,  2795-2806. 
dangers  created  by  third  persons,  2796. 
dangers  to  be  reasonably  anticipated,  2726. 
as  required  by  ordinance,  2797. 

application  of  requirement  to  particular  dangers,  2799. 
when  undergoing  repair,  closing,  2799,  2838. 
declivities  and  embankments,  2800. 
coal  sacks  on  sidewalk,  p8410n. 
coming  on  street  from  private  property  or  way,  2801. 
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GUABDS— Continued. 

sufficiency  of,  2804. 
duty  to  light  streets,  2806. 

questions  of  law  and  fact  as  to  duty  to  guard  and  warn  against 
dangers  in  streets,  2795,  2804. 
GXJNPOWDEB— 

regulating,  storing,  transportation  and  sale  of,  952. 


HABEAS   CORPUS— 

proceedings  by,  to  test  validity  of  ordinances,  799,  805. 

to  obtain  release  of  one  convicted  of  violating  ordinance,  1098. 
HACKMEN— 

regulation  of,  942. 
HACKSTANDS— 

streets  may  be  used  tor,  1357. 

when  abutting  owner  may  complain  against,  p7366n. 

regulation  of,  924. 
HAMLETS— 

judicial  notice  of  boundaries  of  unincorporated,  not  taken,  157. 
HAND  BILLS— 

distribution  of,  in  streets,  etc.,  930. 
HAND  BAILS— 

on  stair  ways  of  retail  and  department  stores  required,  949. 
HAEBOES   (see  also  "Wharves") — 

local  police  regulations  as  to,  as  interfering  with  interstate  commerce, 
793. 

improvement  of,  by  special  assessments,  p7851n. 
HAED  LABOE— 

ordinance  penalty  of,  p6906n. 
HAWKEBS  AND  PEDDLEES— 

licensing  and  regulating,  1018. 

licensing  and  exempting  farmers  and  gardeners,  739. 
HEALTH  (see  also  "Hospitals;"   "Police  Powers") — 

public,  as  state  function,  174. 

appointment  of  officers  of,  by  state,  176. 

regulations  of,  as  t&king  property,  1470. 

powers  of  municipal  corporations,  summary  exercise  of,  to  safeguard 
public  health,  899. 

power  to  make  and  enforce  regulations  as  to,  899. 
"    municipal  powers  as  to  nuisances  interfering  with,  900-904,  907. 

contagious  and  infectious  diseases,  quarantine,  905. 

burial  of  the  dead  cemeteries,  cremation,  906. 

slaughtering  of  animals,  slaughter  houses,  908. 

dairies  and  cow  stables,  909. 

livery  stables,  regulation,  910. 

hogs  and  hog  pens,  912. 

dead  animals,  garbage,  offal,  etc.,  removal,  913,  914. 

house  dirt,  rubbish,  ^rivy  vaults,  915. 

drains,  sewers,  ponds,  stagnant  water,  pollution  of  water  supply,  916. 

emission  of  dense  smoke  as  public  nuisance,  918. 

regulating  selling  and  smoking  of  tobacco,  921. 

regulating  sale  of  cocaine,  922. 

regulating  pure  water  supply,  923a. 
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HEALTH— Continued. 

Bubmission  to  blood  test  to  sell  milk,  899,  969,  1004,  p7085n. 

instruction  in,  in  public  schools,  2437. 

rat  proofing  and  stone  foundation  to  prevent  or  check  bubonic  plague, 
required,  949. 

officers  of,  municipal  liability  for  acts  of,  2669. 

public,  non  liability  for  torts  in  enforcing  regulations  as  to,  2625. 
HEALTH  DEPAETMENT  (see  also  "Health")— 

existence  of,  439. 
HEAEING— 

on  proceedings  to  incorporate,  145. 

on  proposed  public  improvements,  1859,  2112. 

on  proposed  special  assessments,  2077,  2152. 

necessary  to  revoke  minor  privileges  in  the  use  of  streets,  1319. 

in  special  assessment  proceedings,  2077,  p7830n. 

bidder  entitled  to,  on  his  part,  pp7277,  7278n. 

in  proceedings  to  remove  or  suspend  municipal  officers  and  employees, 
566. 

omission  of,  as  defense  to  suit  to  enforce  special  assessment,' 2152. 

on  application  for  certificate   of  public  convenience  and  necessity, 
1642a. 

in  taT  assessment,  pSlOln. 
HEATING— 

as  public  purpose,  1816. 

property  condemned  for,  purpose  of,  as  public  use,  1483. 
HEIGHT— 

of  buildings,  in  residence  districts,  limit,  949. 
"HEE"— 

use  of  "his"  for,  p7217n. 
HIGHEST  BIDDEE,  see  "Bids." 
HIGHWAYS  (see  also  "Streets")— 

defined,  1279. 

what  included  in  term,  1279. 

wharf  as  extension  of,  1279. 

include  street,  but  streets  do  not  include,  1283. 

power  to  control  streets  as  pOTver  to  control,  1283. 

legislative  control  of,  1310. 

municipal  control  of,  1311. 

as  streets  on  formation  of  municipality  or  on  annexation  of  terri- 
tory, 1287. 
"HIS"— 

use  of,  for  "her,"  p7217n. 
HITCHING  EACK— 

in  street  as  nuisance,  p8248n. 
HOGS— 

and  hog  pens,  regulation  of,  912. 

pound  for,  maintained  by  city,  liability  for  injury  from,  p8250n. 
HOLES— 

in  sidewalks,  injuries  from  as  actionable,  2785. 

in  driveway  of  street,  when  actionable  for  injury  from,  2780. 

in  streets,  injuries  from,  municipal  liability,  2769J  pp8391,  8392n. 
HOME  ETJLE,  see  " Oonstitntioiial  Charters;"   "Legislature;"   "Local 

Self  Government") — 
HOMESTEAD— 

exemption  of,  from  special  assessments,  2067. 
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HORSES— 

objects  in  street  or  near  thereto  frightening,  when  actionable,  2774, 
2783,  pp8399,  8400n. 

runaway,  as  proximate  cause,  2854. 
HOSE— 

across  sidewalk,  injury  from,  as  actionable,  pp8411,  8412n. 
HOSPITAL  (see  also  "HeaJth")— 

regulating  location  of,  as  to  residents,  739,  740. 

trusts  to  municipality  for,  1133. 

conducted  for  pay,  regulation  of,  902,  p7079n. 

tuberculosis,  as  nuisance,  p8250u. 

tuberculosis,   as  public  or  municipal  purpose,  p7977n. 
HOTEL  DEUMMEES— 

regulation  of,  942. 
HOURS— 

of  business,  regulating  time  of  closing  and  opening,  740. 

for  the  opening  and  closing  of  specified  kind  of  business,  964. 

of  business;  as  to  conflict  between  statute  and  ordinance,  830. 

for  operation  of  pool  and  billiard  halls,  p7141n. 

of  sale  of  groceries  on  Sunday,  p7144n. 

for  washing  and  cleaning  sidewalks,  924. 

regulating,  discrimination,  739. 

of  labor  on  public  work,  state  control  of,  240. 

restricting,  letting  contracts  for  public  work,  1200,  1911. 

for  day's  work,  981,  p7156n. 
validity  of,  240. 

for   day's  work,  regulating  under   general  welfare   clause,   895. 

of  labor  as  interference  with  interstate  commerce,  p6957n. 

of  labor,  provisions  as  to,  closely  scrutinized,  1910. 

of  service  of  firemen,  2413. 
HOUSE,  see  "Buildings;"  "Ba,wdy  Houses." 
HOUSE  DIRT— 

removal   of,   915. 
HOUSE  KEEPING— 

instruction  of  girls  in,  in  public  schools  in  Minnesota,  2433. 
HUCKSTEES,  see  "Hawkers  and  Peddlers." 
HYDEANTS— 

municipal  liability  for  injuries  in  connection  therewith,  2683. 

injury  due  to  negligent  location  of,  municipal  liability,  2643. 

I. 

ICE  (see  also  "Snow  and  Ice") — 

taxation  to  make  and  sell  by  municipality,  2372. 
ICE  HOUSE— 

ordinance  directing  location  of,  907. 
ICE  MAKING— 

ordinance  forbidding,  in  corporate  limits,  p7067n. 
ICE  PLANT— 

declaring,  as  nuisance,  902. 

power  of  municipality  to  construct  and  maintain,  p7652,  7653n. 
IDAHO— 

constitution  of,  relating  to  municipal  corporations,  p6448n. 

creation    of   municipal   corporation,   powers,   under    constitution    of, 
pfi441n. 

amending  special  charter  under  constitution  of,  129. 
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IDAHO — Continued. 

by  statute,  of  streets  are  to  be  kept  open,  in  repair  and  free  from 
nuisances,  p8327n. 
IDLING— 

in  streets  and  bar  rooms,  895. 
ILLEGAL    CONTEACTS,    see    "Contracts;"     "ImpUed    Contracts;" 

"intra  Vires." 
ILL  FAME,  see  "Bawdy  Houses." 
ILLINOIS— 

legislative  control  of  municipal  corporations  in,  pp6486,  6487n. 
construction  of  farm  drainage  act  of,  p6562n. 
same  act  offense  against  state  and  municipal  corporation,  881. 
title  to  streets  in,  1306. 

counties  in,  are  municipal  corporations  under  constitution,  108. 
forest  preserved  districts  in,  functions,  110. 
substituting  new  charter  for  old  in,  130a. 
IMPAIEMENT  OF  CONTEACTS— 

United  States  courts  will  determine  the  question  for  themselves,  757. 
grants  of  franchise,  1672. 

valid  contracts  as  affected  by  the  exercise  of  the  police  powers,  889a. 
regulation  of  rates  as,  1737. 

power   ot   state   to   change   rates   fixed   by   municipal   grant   and 

franchise,  1737a. 
rates  as  condition  to  local  consent  to  operate  in  streets,  1737b. 
whether  contract  provision  fixes  rates,  1739. 
ordinance  cannot  impair  obligation  of  contracts,  753. 
ordinance  as  law,  754. 
ordinance  as  contract,  755. 
"obligation  of  contract,"  756. 
decision  for  United  States  court,  757. 
ordinance  granting  franchises  as  contract,  759. 
imposing  additional  burdens,  760. 
reservation  of  right  to  alter,  amend  or  repeal  franchise  contracts, 

763. 
rights  vested  in  contractor  for  public  work,  765. 
by  curative  act,  denied,  1894. 
IMPLICATION   (see   also   "Implied  Powers;"    "Powers  of  Municipal 
Corporations  "  ) — 
doctrine  of,  as  to  existence  of  municipal  corporation,  150. 
resignation  of  office  by,  496,  497. 
extra  compensation  to  municipal  officer  or  employee  cannot  be  based 

on,  525. 
lien  for  special  assessment  cannot  arise  by,  2106. 
IMPLIED  CONTEACTS—  > 

suit  for  fixtures  supplied  in  remodeling  a  municipal  building,  p7737n. 
liabiUty  on,  1262,  1263. 
remedies  on,  1274. 
IMPLIED  POWEE  (see  also  "Powers  of  Municipal  Corporations") — 
power  to  provide  water  supply  is,  to  borrow  money,  2160. 
power  to  borrow  money  as,  to  execute  promissory  note,  2161. 
to  incur  debts  and  make  expenditures^  2164-2171. 
of  municipality  to  tax,  2363. 

of  municipal  corporation  to  sue  and  be  sued,  2486. 
none  exists  to  exempt  from  taxation,  2479. 
of  municipalities  to  condemn  property  for  public  use,  1460. 
as  to  improvements  in  corporate  limits,  1824. 
to  issue  municipal  bonds,  2278. 
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IMPLIED  REPEALS  (see  also  "Repeals")— 

not  favored,  831. 

sustained,  832. 

of  general  and  special  ordinances,  833. 
IMPOSED  DUTIES— 

and    those    voluntarily    assumed,    whether    distinguishable    in    tort 
actions,  2626,  p8231n. 
IMPOUNDING,  see  "Animals." 
IMPRISONMENT- 

penalty  of  ordinance,  715,  p6904n. 
IMPROVEMENTS  (see  also  "PubUc  Improvements")— 

of  streets  as  showing  acceptance  o*  dedication,  1580. 

meaning  of,  in  New  York  law,  p7779n. 
IMPROVEMENT  BONDS,  see  "Municipal  Bonds." 
IMPROVEMENT  DISTRICT  (see  also  "PuWic  Improvements")— 

improvements  by,  p7675n. 

creation  of,  2052. 
IMPROVEMENT  ORDINANCES— 

repeal  of,  828. 
INCIDENTAL  POWERS,  see  "Powers  of  Municipal  Corporations")— 
INCIDENTALS— 

as  charges  in  special  assessments,  p7904n. 
INCOME— 

liabilities  payable  solely  from,  as  indebtedness,  2230. 
INCOME  TAXES— 

as  state  function,  174. 
INCOMPATIBILITY— 

in  public  office,  452,  pp6718,  6719n. 
INCOMPETENCY— 

as  ground  of  removal  of  municipal  officers  and  employees,  556. 
INCORPORATION  (see  also  "Municipal  Oorporations")— 

municipal  corporations  must  have,  107. 
INDEBTEDNESS— 

bonded,  in  rate  making,  1761. 
INDEBTEDNESS,  MUNICIPAL   (see  also   "Debt  Limits;"   "Debts;" 
"Claims  Against  Municipalities") — 

restricting,  as  state  function,  174. 

defined  and  what  constitutes,  2215-2226. 

power  of  municipality  to  incur,  2160-2176. 
is  not  an  incident  to  local  government,  2160. 

created,  as  power  to  borrow  money,  2160. 
as  power  to  execute  promissory  note,  2161. 

to  pay  for  authorized  purposes,  2164. 

implied  power  to  incur,  2164. 

conditions  precedent  in  incurring  to  be  observed,  2164. 

election  to  incur,  2194-2204. 

must  be  for  public  or  municipal  purposes,  2166. 
illustrations  of  such  purposes,  2167. 

moral  claims,  2158. 

equitable  ela'ims,  2171. 

aid  to  private  corporations  or  associations,  2170. 

constitutional  provisions  against  donations,  2171. 

conditions  precedent  and  procedure,  2172. 

necessity  for  making  provisions  for  payment,  2173. 

certifying  that  funds  are  applicable  or  indebtedness  lawful,  2175. 

effect'  of  unauthorized  debt  or  expenditures,  2176.  ; 

8McQ.— 63 
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INDEBTEDNESS,  MUNICIPAL— Continued, 
payment  of,  2185. 

mandamus  to  compel  payment,  2556. 
limitations  of  power  to  release  or  extinguish,  2378. 
INDECENT  CONDUCT— 

association   of   sexes   in   public   places,    746. 
INDEMNITY  (see  also  "Guaranty")— 

to  public  officers  on  account  of  liability  incurred,  514. 
to  run  jitney  bus  for  hire,  1012a. 
INDEPENDENT  BOAEDS— 

as  municipal  agents  relating  to  torts,  2858. 
INDEPENDENT  CONTRACTOE— 

liability  as  relates  to  torts,  2662-2664. 

street  excavations  by,  municipal  duty  to  guard  or  warn  against,  2796. 
liability  for  street  obstructions,  2750. 
INDIANA— 

legislative  control  of  municipal  corporations  in,  p6487n. 
duty  of  municipalities  in,  to  keep  streets  in  reasonably  safe  condition, 
pp8325n. 
INDICTMENT— 

municipal  corporation  as  subject  to,  2519. 

for  defective  public  ways,  2522. 
of  municipality  for  violation   of  law  as   to   hours   of   employment, 

p7658n. 
as  remedy  for  street  obstructions,  1373. 
INDIVIDUAL  LIABILITY,  see  "Officers." 
INDIVIDUAL  LIBERTY,   see   "Oommon  Rights;"    "Constitutionality 

of  Ordinances." 
INFANTS  (see  also  "Children")— 

presentation  of  claims  of,  against  municipalities,  2468. 
INFECTIOUS  DISEASES— 

municipal  powers  as  to,  quarantine,  905. 
INPIEM— 

persons  as,  use  of  streets  as  negligence,  2835. 
INFORMATION- 

in  actions  to  enforce  ordliiance,  1040-1055. 
INFRINGEMENT— 

of  patent,  municipal  liability,  2646. 
INGRESS  AND  EGRESS,  see  "Access." 
INHABITANTS— 

essential  to  constitute  a  municipal  corporation,  116. 
cannot  dissolve  municipal  corporation,  301. 
INHERENT  POWER— 

to  govern  men  and  things  is,  in  government,  p7620n. 

eminent  domain  is  an  inherent  attribute  of  sovereignty,  1453. 

to  fix  rates  in  state,  1737b. 

in  state  to  tax,  2359,  2363,  2367,  p8073n. 

of  municipal  corporations,  352,  357. 

none  in  municipality  to  tax,  2363,  p8074n,  2364,  p8075n. 

to  pass  and  enforce  ordinances  denied,  671a. 

of  local  community  to  establish  public  schools,  2433. 

none,  to  issue  municipal  bonds,  2278. 

none,  to  levy  special  assessments,  p7837n. 

of  municipality  as,  to  licensing  denied,  987,  p7160n. 

municipality  has  none  to  grant  franchise,  p7549n. 

municipality  has  none,  as  to  streets,  1311. 
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INHEEENT  POWER— Continued. 

none  exists  in  municipality  to  condemn  property  for  public  usBj  1459. 

municipality  has  none  to  exempt  from  taxation,  2399,  2475. 

of  municipality  to  declare  its  own  procedure  in  the  enforcement  of 
its  ordinance,  p7184n. 

none  in  municipality  to  borrow  money,  2160. 
INITIATIVE   (see  also   "Elections;"    "Referendum")— 

exercising  power  of,  414-416. 

powers  as  to  reserved  in  Oregon  constitution  to  local  electors,  345. 

provisions  for  in  municipal  charter,  321. 

when  privilege  of,  given  to  legal  voters  ordinance  cannot  limit  it  to 
"registered  voters,"  740. 

existence  of  local  power  as  to,  as  relates  to  legislative  acts,  195,  694. 

in  the  enactment  of  ordinances,  671,  694,  694a,  694b. 

reasonableness  of  ordinance  as  to  exercise  of  power  by,  727. 

as  to  power  of  court  to  pass  on  constitutionality  of  ordinance  pro- 
posed by,  740. 

injunction  to  restrain  enactment  of  ordinance  by,  705a. 

amendment  and  repeal  of  ordinance  adopted  by,  821,  825. 
INJUNCTION— 

remedies  by,  against  and  in  favor  of  municipalities  and  their  officers, 
2502. 
enforcement  of  ordinances,  805,  2504. 
by  municipal  corporation,  2505. 

to  restrain  passage  of  ordinance,  705. 

to  restrain  enactment  of  ordinance  by  initiative,  705a. 

to  enjoin  construction  and  maintenance  by  city  of  sceptic  tank;  nui- 
sances, p8295n. 

to  restrain  removal  of  municipal  employees,  2502. 

to  question  validity  of  ordinance,  799. 

to  prevent  violation  of  ordinance,  806. 

by  municipality  to  abate  nuisance  in  street,  1371. 

by  municipality  to  abate  street  encroachments,  p7369n. 

to  abate  street  obstructions  and  projections  in  street,  1349,  p7365n. 

by  abutting  owner  to  compel  removal  of  show  cases,  etc.,  1349. 

to  prevent  payment  of  salaries  to  municipal  officers,  p6744n. 

to  test  validity  of  proceedings  changing  municipal  limits,  288,  p6579n. 

to  prevent  destruction  of  shade  trees  in  streets,  1327. 

to  enioin  diversion  of  use  of  property  dedicated  to  public,  pp7538, 
7539n. 

lo  restrain  dumping  of  filth  into  stream,  1446. 

in  proceedings  to  vacate  streets,  1413. 

by  private  person  to  enjoin  erection  across  a  public  street,  1381. 

by  abutting  owners  to  enjoin  operation  of  car  tracks  in  streets,  1376. 

by  private  persons  as  to  street  obstructions,  1374. 

by  private  persons  to  abate  street  encroachments,  1376. 

to  restrain  bond  issue,  2346.  ^ 

to  restrain  municipality  from  violating  contract,  2502. 

by  taxpayers  to  restrain  or  prevent  waste  of  public  funds,  2575-2578, 
2590-2600. 

to  restrain  and  abate  nuisances,  p7084n. 

to  restrain  issuing  permit  to  remove  building  through  street,  p7367n. 

by  abutting  owner  against  municipality  for  encroaching  on  property, 
p8145n. 

by  municipality  to  enforce  ordinance  limiting  street  car  fares,  1767, 

by  grantee  of  franchise  to  prevent  interference  by  competitor,  1771. 
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INJUNCTION— Continued. 

to  restrain  assessment  and  collection  of  taxes,  2410. 

as  remedy  against  special  assessments,  2127. 
INJURY— 

to  property,  as  taking,  1477. 
INSIDE  MEASUREMENTS— 

meaning  of,  p.  7752n. 
INSPECTION— 

erf  municipal  records,  630. 

enforcement  of  inspection  laws  as  taking  property,  1470. 

of  supports  of  sidewalks,  duty  of  municipality,  p8414n. 
INSTALLMENTS— 

payment  of  public  improvements  by,  1865. 

special  assessments  payable  in;  limitations,  p7962n. 
INSTRUCTION— 

in  health  and  physical  development,  2437. 

to  jurv,  in  actions  to  enforce  ordinance,  1085,  p7201n. 
INSUBORDINATION— 

as  ground  of  removal  of  municipal  subordinates  and  employees,  556. 
INSURER— 

municipality  is  not,  against  injury  in  streets,  2725,  2726. 
INTANGIBLE  PERSONAL  PROPERTT— 

as  to  taxation,  p8085n. 
INTENT— 

proving,  in  actions  to  enforce  ordinances,  1074. 

as  purpose  of  construction  of  ordinance,  810,  811. 

in  dedication  of  lands  for  public  use,  1561-1573. 

in  acceptance  orf  dedication,  1575-1591. 
INTEREST— 

of  members  of  legislative  body,  how  quorum  affected  by,  599. 

of  municipality,  in  contracts  for  legal  services,  1176. 

on  public  funds,  p6765n. 

on  municipal  bonds,  2272. 
regulating,  2303. 

on  municipal  warrants,  2250. 

on  funds  deposited  by  treasurer  belongs  to  city,  p6764n. 

of  claims  against  municipality,  2471. 

on  sum  due  for  making  public  improvements,  1952. 

on  salary,  wrongfully  withheld,  p6679n,  6761n. 

usurious   forbidden,   charging  by  private  money  lender  under  gen- 
eral welfare  clause,  895. 

usurious,  exacted  by  private  money  lender,  penalty,  p6907n. 

as  part  of  compensation  in  condemnation  proceedings,  1517. 

loss  of,  due  to  municipal  delay  in  levjdng  assessments  for  improve- 
ment work,  1948. 

on  damages  from  improvements,  p7811n. 

on  award  in  street  opening,  p7810n,  p7811n. 

on  special  assessment,  p7961n. 
penalty  in  form  of,  p7961n. 

on  special  tax  bills,  2105,  pp7903,  7904n. 

in  paying  on  public  improvement  contracts,  1952. 

providing  for,  on  municipal  note  contrary  to  law,  treated  as  surplus- 
age, p7974n. 
INTERPRETATION,  see  "Construction." 
INTERSECTIONS— 

of  streets,  levying  special  assessments,  pp7962,  7894n. 
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INTEBSTATE  COMMEECE— 

distinguished  from  intrastate,  771a,  pp6957-6959a. 

ordinance  cannot  interfere  with  or  regulate,  771. 

impracticability  of   application  of  state   law  to   instrumentality   in 
intrastate  operations,  771a. 

meaning  of  term  "commerce,"  772. 

license  tax  for  privilege  of  selling  goods,  775. 
where  goods  are  in  the  state,  777. 
license  tax  under  police  power,  782. 

taxation  of  property  employed  in  interstate  foreign  commerce,  784. 

taxation  and  governmental  agency,  784a. 

taxing  operations  or  objects  of  interstate  or  foreign  commerce,  786. 

scope  of  local  police  power,  789,  790. 

harbor  and  local  police  regulations,  793. 

unreasonable  municipal  restrictions  on,  forbidden,  953. 

wharfage  charge  as  interference  with,  405. 
INTEBSTATE  TBAFFIC— 

requiring  exchange  of,  as  exercise  of  police  power,  1470a. 
INTOXICATING  LIQUORS— 

regulating  sale  of,  960. 

regulation  of,  as  state  or  local  functions,  p6499n. 

license,  selling  of,  1025. 

revocation  of  license  to  sell,  1008. 

ordinance  and  statute  as  to  selling  of,  887. 

ordinance  against  selling  as  conforming  to  statute,  p7039n. 

dealers  in,  advertising  on  vehicles,  931. 

selling,  declaration  of,  as  nuisance,  902. 

selling,  as  nuisance,  injunction,  p7084n. 

forbidding  drinking  of,  in  certain  places,  750. 

forbidding  handling  of,  750a. 

power  of  municipality  to  prohibit  possession  of,  p7034n. 

seizure  of,  as  taking  property,  1470. 

seizure  of,  by  officer,  liability,  p6764n. 

ordinance  regulating  transportation  of,  in  Kansas,  895. 
INTEAMUEAL  POWEBS— 

of  municipal  corporations,  348,  351b. 
INVESTMENT  THEOET— 

in  rate  making,  1748a. 
IOWA— 

title  to  streets  in,  pp7328,  7330n. 
lEEIGATION  DISTBICTS— 

as  quasi  public  corporations.  III. 

public  corporations  in  Colorado,.  p6437n. 
lEEEGULAEITIES,  see  "Mistaie." 
ITEMIZATION— 

of   claims   against   municipalities,    2469. 


JAILS— 

establishment  of,  as  public  purpose,  1816. 

injuries  relating  to  maintenance  of,  municipal  liability,  2642. 
JANITOE— 

of  schools,  who  to  fix  compensation  of,  p8122n. 
JITNEYS— 

regulation  of,  as  taking  property,  p7473n. 
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JITNEYS— Continued. 

run  for  hire  license  and  regulation  of,  734,  887,  935a,  998,  1012a. 

thirty  days  experience  to  operate,  734. 

requiring  ownership  of  vehicles,  734. 

regulation  as  to  weekly  inspection  of,  998. 

regulation  aa  to  licensing  of,  relating  to  delegation  of  power,  998. 

excluding  from  named  districts,  936. 

indemnity  or  bond  by,  1012a. 
JOINDER— 

of  several  offenses  in  actions  to  enforce  ordinance,  1049. 

of  action  to  collect  special  assessments,  2151. 
JUDGES— 

of  municipal  and  police  courts,  1032. 
JUDGMENT— 

of  court  in  incorporating  municipality,  146. 

against  a  municipality  as  an  indebtedness,  2225. 

enforcement  thereof,  in  actions  by  and  against  municipalities,  2499, 
I     2500. 

in  action  to  enforce  ordinance,  1088. 

on  appeal  from  conviction  for  violation  of  ordinance,  1094,  p7221n. 

in  proceedings  to  remove  or  suspend  municipal  officers  and  employ- 
ees, 568. 

in  tax  payers'  suits,  2602. 

tax  pay^ers '  suits  to  enjoin  calleetion  of,  allegations  of  petition,  2599. 

mandamus  to  compel  payment  of,  against  municipality,  2556. 

in  proceedings  to  change  municipal  limits,  287,  p6578n. 

personal,  in  tax  suits,  p8098n. 

in  annexing  territory,  287. 

of  courts  in  special  assessment  proceedings,  2102,  2103. 

scope  of,  in  equitable  proceedings  against  special  assessments,  2127. 
JUDICIAL  ACT— 

as  to  proceeding  in  removal  of  municipal  officers  and  employees,  563. 
J  UDICIAL  DISTEICTS—  i-    -^      J 

alteration   of   boundaries   of   in   changing   municipal   limits,   p6564, 
6565u.  « 

JUDICIAL  NOTICE— 

of  population  of  municipality,  154. 

of  class  of  municipal  corporations,  154. 

of  boundaries  and  location  of  municipal  corporations,  157. 

of  municipal  charters,  342. 

of  name  of  municipal  corporation,  251. 

of  ordinaiice,  849,  850,  p7024n. 

of  ordinance  in  actions  to  enforce,  1071. 

of  ordinance  on  appeals  from  municipal  courts,  861. 

that  "gin"  is  intoxicating,  p7206n. 
JUDICIAL  POWERS— 

no  municipal  liability  relating  to  exercise  of,  2628. 

in  selecting  plans  for  construction  of  public  works,  2633. 
JUNK  DEALERS— 

ordinance  and  statute  regulating,  887,  977. 
JUNK  SHOPS— 

consent  of  property  owners  to  establish,  728. 

regulation  of,  887,  977. 

discrimination  in  granting  or  refusing  license  to,  1004. 
JURISDICTION  (see  also  "Boundaries")— 

of  municipal  corporation  restricted  to  its  own  limits,  259,  p6559n. 
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JDEISDICTION— Continued. 

conflict  of  in  changing  municipal  limits,  and  date  of  filing  petition, 
p6574n. 

of  municipal  corporations  -where  boundaries  border  on  waters,  263. 

of  public  corporations  in  same  limits,  264. 

want  of,  as  a  defense  to  special  assessments,  2152. 
JTJET  TEIAL— 

denied  in  actions  to  enforce  ordinance,  751,  1061. 
when  allowed,  1062. 

policeman,  a  witness  participating  in  selection  of,  1067. 
JUSTICE— 

administration  of,  as  state  function,  174. 
JUSTICE  OP  THE  PEACE— 

power  to  try  violation  of  ordinance,  1032. 
JUVENILE  COURTS— 

establishment  and  administration  of,  2462. 

arrest  of  minor  as  a  suspected  delinquent,  p8128n. 

procedure  in,  2462. 


KANSAS— 

statutes  of,  as  to  tax  payers'  actions,  2576. 

summary  of  act  of  as  to  city  manager  plan  of  municipal  organization, 

340a. 
status  of  policemen  in,  p8107n. 
KENTUCKY— 

advancement  and  reduction  in  class  or  grade  of  municipal  corpora- 
tions, 131,  151. 
assigning    taxing    district    to    class    of    municipal    corporations    in, 

p6449n,  151. 
title   to    streets   in,   p7330n. 

duty  of  municipalities  in,  to  keep  streets  in  reasonably  safe  condi- 
tion, p832on. 
legislature  of,  may  establish  Juvenile  Courts,  p8128n. 
same  act  offense  against  state  and  municipal  corporation,  882. 
control  of  water  works  of  municipalities  in,  p6490n. 
KNOWLEDGE   (see  also  "Contributory  Negligence;"   "Notice") — 
of  defects  in  streets  as  contributory  negligence,  2826. 


LABOR  (see  also  "Eight  Hour  Law;"  "Hours") — 

liens  for  in  making  public  improvements,  1954-1958. 

estimate  of  cost  of,  in  making  improvements,  pp7713,  7714n. 

and  material  furnished,  p7789n. 
LABORERS  (see  also  "Eight  Hour  Law;"  "Hours")— 

bond  to  secure  in  public  improvements,  1960. 

on  streets,  care  required,  '1393a. 

performance  of  service  as  basis  for  pay,  515. 

as  applied  to  firemen,  p8104n. 
LACHES  (see  also  "Statute  of  Limitations") — 

application  of  doctrine  of,  in  actions  by  and  against  municipalities, 
2489.     . 

when  imputable  to  municipality  as  to  street  obstructions,  p7356n. 
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LACHES — Continued. 

as  bar  to  injunction  to  abate   obstructions  in  street  by  abutting 
owner,  1376. 

application  of,  in  testing  validity  of  proceedings  changing  municipal 
Umits,  290,  p6579n. 

as  barring  quo  warranto,  158. 

as  bar  to  pension  by  widow  of  policeman,  p8114n. 
LAME— 

pedestrian  using  sidewalk,  contributory  negligence,  2835,  2838. 
LAND— 

meaning  of,  in  condemnation  for  public  use  of,  p7483n. 

meaning  of,  in  making  special  assessments,  p7893n. 
LANDINGS,  see  "Wharves." 
LANDLOED— 

liability  as  to  condition  of  premises,  819   pp7002,  7003n. 
LANGUAGE— 

indecent  or  boisterous,  ordinance  may  forbid,  971. 

circulating  newspapers  printed  in  German  as  breach  of  peace;  pro- 
hibition, 972. 
LATENT  DEFECTS— 

in   street    relating   to    constructive   notice   thereof   to   municipality 
based  on  length  of  time,  2814,  2815. 
LATEEAL  SUPPOET— 

removal  of,  as  taking  private  property,  1476. 

municipal  liability  for  removal  of,  1968,  p7805n. 

liability  to  property  owner  for  destroying,  p7805n. 

removal,  when  cause  of  action  therefor  accrue,  2468,  p7813n. 
LAUNDEIES— 

regulating,  907,  977. 
LAW  (see  also  "Legislature") — 

ordinance  as,  632,  637,  754,  p6949n. 

ordinances  as,  in  meaning  of  the  United  States  constitution,  740. 
LAW  DEPAETMENT— 

existence  and  functions  of,  440. 

ot  municipality,  head  of,  as  local  oflacer,  178. 
LAW  OP  THE  EOAD— 

application  of,  to  travelers,  1392b-1394b. 
LAYOUT- 

as  relates  to  streets,  pp7692,  7845n. 
LEASE— 

power  to  lease  municipal  property,  1145. 

of  corporate  property,  method  of,  1147. 

of  manufacturing  property,  not  exempt  from  taxation,  2400. 
LEASEHOLD— 

taxation  of,  as  money  invested,  2390. 

injury  to  in  making  improvements;  damages,  1986,  pp7806,  7809n. 

as  subject  to  special  assessments  for  local  improvements,  2062c. 
LEGAL  VOTEE— 

meaning  of,  413,  740. 
LEGISLATION  (see  also  "Legislature;"   "Ordinances")— 

expenditures  by  municipal  corporations  to  obtain  or  oppose,  366. 

contracts  to  procure,  1247. 
LEGISLATIVE    ACT    (see    also    "ConncU;"    "Legislature;"    "Ordi- 
nances")— 

creating  a  municipal  corporation  is,  121. 

naming  a  street  is,  1289. 
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LEGISLATIVE  ACT— Continued. 

regulation  and  fixing  of  rates  as,  1747,  p7619n. 
providing  for  public  improvements  as,  1817. 
adoption  of  home  rule  charter  as,  323. 

fixing  salaries  of  municipal  officers  and  employees  as,  p6746n. 
granting  of  street  franchise  as,  p7554n. 

certificate  of  public  convenience  and  necessity  to  run  auto  bus  line, 
p7554n. 
when  requirement  is  not  applicable,  pp7554,  7555n. 
subject  to  power  of  initiative  or  referendum,  694. 
LEGISLATIVE  OEDINANCE— 

as  class,  639. 
LEGISLATIVE  POWERS— 

adopting  municipal  charter  as  exercise  of,  127. 
determining  taxing  district  is  exercise  of,  p7868. 
cannot  be  delegated,  384. 

of  municipal  corporations  distinguished  from  executive,  351c. 
contracts  interfering  with  unauthorized,  1168. 

municipal  liability  for  torts  relating  to  the  performance  of,   2628, 
2631-2633. 
LEGISLATIVE  QUESTION— 

necessity  and  extent  of  taking  in  condemnation  is,  1467. 
LEGISLATURE  (see  also  "Charters;"  "Curative  Statutes;"  "General 
Laws;"   "Legislative  Act") — 
province  of,  as  to  the  exercise  of  police  power,  893. 
power  of,  to  authorize  diversion  or  sale  of  land  dedicated  for  public 

use,  1608. 
may  authorize  municipalities  to  construct  and  maintain  public  utili- 
ties, p7652n. 
plenary  power  of,  in  creating,  abolishing  and  changing  boundaries 

of  municipal  corporations,  121,  265. 
creation  of  municipal  corporations  as  delegation  of  authority,  124. 

optional  city  government  laws,  124a. 
legislative  control  over  municipalities,  chapter  cm  164-246,  vol.  7. 
importance  of  subject  as  to  legislative  control,  164. 
general  doctrine  as  to,  stated,  165. 
exercise  of  compulsory  authority  in  state  affairs,  166. 
limits  of  legislative  control,  167. 

determined  by  local  judicial  decisions,  170. 
recognition  of  local  self  government,  171. 
state  and  municipal  affairs,  defined  and  distinguished,  173,  174,  174a. 
right  of  municipal  corporations  to  select  local  officers,  176. 
selection  of  local  officers  by  state,  177. 
municipal  and  state  officers  distinguished,  178,  180. 
police  as  state  agents,  181. 
legislative  control  of  officers  and  their  functions,  182. 
constitutional  provisions  and  limitations,  185,  195. 
special  and  local  laws  where  general  laws  cannot  be  made  applic- 
able, 187. 
business  or  internal  affairs  not  to  be  regulated,  188. 

by  commissions,  189.  ' 

requirements  as  to  uniform  system  of  local  government,  191. 
control  of  cities  with  constitutional  charter,  194. 
special  limitations  forbidding  legislative  control,  195. 
classification  of  municipalities,  197. 
general  law,  public  law,  special  law  and  local  law  distinguished,  198. 
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LEGISLATURE— Continued. 

governmental  and  private  powers  as  to  elasaifieation,  distinguished, 

199. 
test  to  distinguish  general  or  special  from  local  law,  200. 
population  as  basis  of  classification,  204. 
act  applicable  to  one  city  or  object  only,  205. 

dividing  or  adding  class  by  legislature,  211. 
local  law  to  take  effect  on  eyent  of  future  contingency  within  lim- 
ited time,  212.  * 
legislative  amendments  of  municipal  charter,  216,  348. 
legislative  control  of  corporate  property,  219. 
water  works,  220. 
parks,  221. 
wharves,  222. 

transfer  to  another  class  of  public  of&eers,  225. 
control  of  streets  and  highways,  227,  228,  1310,  1311,  1827. 
control  of  public  utilities  operating  in  municipalities,  229a. 

municipal  jurisdiction;  constitutional  or  free  holders  charter,  229b. 
rates,  229c. 

withdrawing  municipal  jurisdiction,  229b. 
constitutional  charter  power,  229e. 
railroad  and  street  crossings,  229f. 
control  of  public  school  system  of  state,  2433. 
legislative  control  of  funds  and  revenue,  230. 
control  of  municipal  elections,  2194. 
legislative  power  to  impose  obligations,  234. 
compelling  payment  of  elaim^  237. 
control  of  municipal  contracts,  239. 
control  of  public  improvements,  1820. 

validating  contracts,  240. 
regulating  hours  of  labor  on  public  work,  240. 
giving  preferences  to  citizens  on  public  work,  240. 
existence  of  self  government  without  constitutional  guarantee,  246. 
control  of  fire  and  police  departments,  2418,  2419. 
control  of  disposition  of  local  taxes  after  collection,  2412. 
may  give  power  to  levy  special  assessments  beyond  municipal  area, 

pp7870,  7871n. 
power  to  impose  personal  liability  in  special  assessment  proceedings, 

2131. 
power  to  exempt  property  from  special  assessments,  2063. 
power  to  create  assessment  districts  or  authorize  their  .creation  for 

local  improvements,  2052. 
distinction  in  apportionment  by,  jn  special  assessments  and  that  by  ' 

municipal  authorities,  2087. 
as  to  determination  of  public  or  municipal  purpose  in  creating  mu- 
nicipal obligations  and  indebtedness,  2166,  p7977n. 
may  delegate  power  to  municipalities  to  levy  taxes,  2360. 
may  limit  municipal  power  to  tax,  2363,  2364. 
cannot  limit  constitutional  authority  to  tax,  2367. 
LESSEE — 

recovery    of    damages    by,    resulting    from    public    improvements, 
pp7806,  7809n. 
LEVEES—   • 

compelling  municipality  to  levy  and  collect  taxes  for,  by  legislature, 
166. 
LEVEE  DISTRICTS- 

whether  municipal  in  character,  108. 
as  quasi  public  corporations,  111. 
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LEVY  (see  also  "Municipal  Taxes") — 

of  special  assessments,  2080. 

of  taxes,  2404. 

of  taxes,  compelling  by  legislature,  166. 
LIABILITIES,  see  "Actions;"  "Contracts;"  "Officers;"  "Sewers  and 
Drains;"  "Torts,  Municipal  Liability  for;"  "Unsafe  Streets." 
LIBBAEIES— 

as  part  of  city  government  as  to  liability  for  tort,  p2124n. 

public,  trust  to  municipality  for,  1133. 

public  transfer  of  property  held  in  trust  for,  1146. 

administered  by  municipal  corporation  as   trustee,  transfer  of  ad- 
ministration by  legislative  act,  225. 

acceptance  of  state  law  authorizing  municipalities  to  maintain  free, 
establishment  of,  precludes  rescinding,  p8122n. 

classification  of  employees  of,  under  civil  service  law,  p8122n. 

public,  as  municipal  purposes,  p7665n. 

public,  appropriations  for,  as  municipal  purpose,  2170. 

free,  taxation  fox,  as  public  purpose,  2372. 
LICENSE  AND  PEEMIT  (see  also  "License  Tax")— 

requirement  of,  as  taking  property,  1470. 

exercise  of  power  as  to,  to  be  reasonable,  371. 

discrimination  as  to  refusing  or  granting,  728. 

how  far  withholding  a  permit  to  erect  building  is  discretionary,  949. 

mandamus  to  compel  granting  of,  2564. 

as  to  liability  for  wrongful  refusal,  p8221n. 

blood  test  requirement  as  a  condition  to  sell  milk,  899,  p7085n,  969. 

to  excavate  in  street,  discretion  to  police,  p6913n. 

music,  loud  noises,  calling  out  goods  or  amusements  in  public  or  un- 
enclosed places,  734. 

to  open  street  to  obtain  water  for  premises,  734.   ' 

as  to  the  use  of  stables,  discrimination,  739. 

as  to  operation  of  planing  mills,  discrimination,  739. 

to   run  automobiles,  for  hire   restricted   to   citizens   of  the   United 
States,  739. 

age  limit  of  driver  of  automobiles,  municipal  jurisdiction,  741. 

for  automobile  garage,  911. 

to  erect  bill  boards,  929. 

to  hotel  drummers,  942. 

permits  for  the  construction  of  buildings,  949. 

permits  for  the  erection  of  moving  picture  theatres,  950. 

for  moving  picture  and  variety  shows,  958. 

to  encroach  upon  and  use  streets,  1317. 

to  make  sewer  connections,  1449. 

as  to  use  of  street  for  building  material  when  implied,  1340. 

permit  to  erect  post  in  public  sidewalk  is  not  a  franchise  or  contract, 
1670. 

grant  to  use  streets  as  a  license,  1616. 

revocation  of,  1319. 

revocation  of,  to  maintain  areaway,  1370. 

to  use  sub-surface  of  street,  revocation  of,  1348. 
LICENSEE— 

as   to  use   of  streets,   municipal   liability  for  negligence   of,   2751, 
p8379n,  2752,  2752a. 
LICENSE  TAX  (see  also  "License  and  Permit") — 

delegation  of  powers  as  to,  to  municipal  corporations,  124. 

fixed  by  legislative  act,  repeal  denied,  825. 
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LICENSE  TAX— Continued. 

police  power  as  sustaining  revenue  taxes,  890. 
power  of  municipality  to  license,  986. 

mode  of  delegation,  construction,  987-990. 
license  to  regulate  and  taxes  to  raise  revenue  distinguished,  991. 
license  tax  and  general  tax  distinguished,  992. 
license  tax  as  a  contract,  993. 
license  power  beyond  corporate  limits,  995. 
power  to  license  non-residents,  996. 

delegation  by  municipality   of  power   to  license;   uniform  rule   re- 
quired, 998. 
license  fee  or  fax  must  be  uniform;  discrimination,  1001. 
reasonableness  of  amount  of  license,  1002. 

elements  of  business  as  separate  subjects  of  license  taxes,  1003. 
application  for  license;  granting  and  refusing,  1004. 

how  far  discretionary,  judicial  control,  1005. 
enforcement  of  payment  of  license,  1007. 
revocation  of  license  or  permit,  1008,  1319,  1348,  1370. 
Subjects  and  objects  of  license. 
vehicles — automobiles,  1010. 
motor  bus  or  jitney  run  for  hire,  1010,  1012a. 
street  railways,  1012b. 
merchants;  canvassers,  1013. 
trading  stamps,  1014. 

for  building  and  street  work;  plumbers,  1015. 
peddlers,  hucksters,  hawkers,  etc.,  1018. 
telegraph  and  telephone  companies,  1019. 
pawn  brokers,  1023. 
saloons  and  liquor  selling,.  1025. 

miscellaneous  trades,  occupations,  avocations,  etc.,  1028. 
ordinance  and  statute  regulating,  conflict,  887. 

of  jitu'ey  busses  by  municipality  when  state  law  regulates,  p7034n. 
of  motor  vehicles,  to  conform  to  statute,  p7035n. 
ordinance  must  conform  with  state  laws,  p7035n. 
on  motor  vehicles  imposed  by  ordinance  on  non-resident  as  conform- 
ing to  statute,  p7041n. 
license  of  governmental  agency,  784a. 

license  of  expressmen  engaged  in  interstate  commerce,  786. 
for   privilege    of   selling   goods,   interference    with    interstate    com- 
merce, 775. 

where  goods  are  in  state,  777. 
licensing  horse  races  as  municipal  affairs,  p6503n. 
of  game  of  golf  under  general  welfare  clause  denied,  895. 
licensing  hawkers  and  peddlers,  exempting  farmers  and  gardeners, 

license  to  sell  electricity  on  company  authorized  to  use  streets,  760. 

for  keeping  dogs  in  corporate  area,  945. 
LIENS— 

for  labor  and  material  in  public  improvements,  1954-1958. 

for  taxes,  foreclosure  of,  2407. 

for  general  taxes,  priorities,   2403. 

for  special  taxes  or  assessments,  2106-2110,  2403. 

priorities  as  between  general  and  special  taxes  or  assessments,  2403. 
LIGHT— 

as  property  right,  1469. 

abutting  owners  right  to,  1321,  p7343n. 
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LIGHT— Continued. 

material  interference  with,  as  taking  property,  1469. 

interfering  with  as  special  injury  in  street  obstructions,  1384. 
LIGHTS  AND  LIGHTING   (see  also   "Municipal  Ownership  of  PuMo 
TJtilities;"    "Public   Service   Companies;"    "Bates   of   Public 
Service  Companies") — 

public,  implied  power  of  municipality  as  to,  367. 

providing  as  municipal  affair,  174. 

as  public  purpose,  1816,  2167. 

property  condemned  for  purpose  of,  as  public  use,  1483. 

duty  of  municipality  to  light  streets,  2806. 
LIGHTING  PLANT— 

right  of  municipality  to  dispose  of,  1141. 

of  municipal  corporation,  prescribing  manner  of  disposition  by  leg 
islature,  219. 

of  city,  liability  for  torts  in  connection  therewith,  2680. 

special  assessments  for,  2039. 
LIMITATIONS  (see  also  "Amount;"   "Laches;"   "Statute  of  Limita- 
tions")— 

legislative  powers  to  municipal  corporations  as  measured  by,  p6484n. 

of  amount  of  special  a,3sessmenta,  2094-2096. 

as  barring  claims  for  public  work,  p776Sn. 
LIMITS,  see  "Boundaries." 
LIQUOR,  see  "Intoxicating  Liquor." 
LITEEAET  SOCIETIES— 

exemptions  from  taxation  of  property  of,  2399. 
"LIVE  LOAD"— 

term  "dead  load"  for,  pp6996,  7122u. 
LIVERY  STABLES— 

regulating,  907. 

municipal  declaration  of,  as  nuisance,  903. 

regulations  as  to,  when  nuisance,  910. 

districts  for,  734. 

restricting  to  main  districts,  740. 
LOANS— 

temporary,  as  affects  estimate  of  debt  limit,  p8018n. 
LOCAL  ASSESSMENTS,  see  "Special  Assessments." 

legislative  act  as  to,  as  effecting  power  of  initiative  and  referendum, 
local   legislation,   195. 
LOCAL  GOVERNMENT- 

uniform  system  as  to,  191. 
LOCAL  IMPROVEMENTS  (see  also  "Public  Improvements")— 

compelling  of,  by  state,  166. 

distinguished  from  general,  2027. 

meaning  of,  2027,  p7844n. 

waterworks  and  water  pipes  as,  2141,  p7851n. 
LOCAL  LAW— 

defined  and  distinguished  from  other  laws,  198. 
LOCAL  PRIDE— 

expenditures  to  promote,  as  public  or  municipal  purpose,  2167. 
LOCAL  SELF  GOVERNMENT- 

inherent  right  as  to,  246,  pp6554,  6555n,  p6492n. 

importance  of,  164,  pp6483,  6484n. 

as  authorized  by  Ohio  constitution,  127. 

in  New  York  state,  171,  p6493-6495n. 

right  of  in  Oregon,  pp6495,  6496n. 
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LOCAL  SELF  GOVEENMENT— Continued. 

right  of,  in  Washington,  pp6490,  6491n. 

in  Montana,  p64g0n. 

in  North  Carolina,  p6490n. 

expression  and  fuUj)0wers  as  to  in  charter,  343. 

as  to  water  works,  in  North  Carolina,  p6490n. 

consent  of  local  authorities  to  use  streets  for  railways  as,  185. 

principle  applied  in  changing  munic^al  boundaries,  269,  270,  p6566n. 

public  education  is  not  a  part  Of,  2lS3. 

voters  of  municipality  with  power  to  select  form  of  local  government, 
124a. 

power  to  borrow  money  and  create  indebtedness  is  not  an  incident 
to,  2160. 
LOCATION— 

of  mvinicipal  corporations,  judicial  notice  of,  157. 

property  taxable  as  dependent  on  place  of,  2390. 
LOCOMOTIVES— 

regulating  operation  of,  953-955. 

within  street  limits,  injury  to  horse  from   municipal  liability,  2774. 
LODGING  HOUSE— 

may  be  regulated,  p7155n. 
LOITEEING— 

regulating,  941. 

about  streets,  bar  rooms,  pool  rooms,  etc.,  forbidding  by  ordinance, 
895« 
LOT— 

"lot  piece  or  parcel,"  p7889n. 

as  to  annexation  of  territory,  273. 

in  tax  bills  for  sewer  construction,  p7909n. 

as  relate  to  levying  special  assessments,  2082,  p7889n. 

special  assessments  for  improvements  in  front  of  each,  2091. 

corner,  in  levying  special  assessments,  2094,  p7898n. 
LOTTERIES— 

regulations  of,  959. 
LOUISIANA— 

title  to  streets  in,  p7330n. 
LOWEST  BIDBEE— 

' '  lowest  and  best  bidder, ' '  p6605n. 

' '  lowest  responsible  bidder, ' '  p6605n. 
LUMBEE — 

on  sidewalk,  injury  from  as  actionable,  p8411n. 
LUMBEE  TAEDS— 

regulating,  907. 

forbidding,  in  residence  districts,  951. 

M. 

MACHINIST— 

under  civil  service  law,  as  municipal  officer,  p6679n. 
MAINE— 

legislative  control  of  municipal  corporation  in,  pp6484,  6485n. 

automobile  used  on  public  way  violating  law:   action  for  injuries, 
1395b. 

failure  to  obtain  and  register  automobile  as  bar  to  recovery  for  in- 
jury due  to  defective  public  way,  2730. 

one  on  public  way  in  an  unregistered  automobile  is  not  a  "traveler" 
in,  2754. 
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MAINTENANCE— 

of  street,  meaning  of,  p784;7n. 

of  street,  guaranty  for,  p7848n. 
against  defective  material,  ,p7903n. 
of  work  and  stipulations  for  repair,  1912. 
MAJORITY  (see  also  "Council;"  "Election;"  "Quorum;"  "Vote")— 

of  ballots  cast,  419. 

of  the  qualified  voters,  418. 

of  the  qualified  voters  of  the  city,  418. 

of  the  remaining  members  of  the  city  council,  598. 

of  the  whole  number  of  members  elected,  598. 

vote  of  the  members,  598. 
MALEEASANCE— 

as  ground  of  vacation  of  office,  p6719n. 
MANAGER— 

of  municipal  business  activities  as  agent,  p6679n. 
MANDAMUS— 

chapter  on,  2545-2566,  vol.  8. 

clear  legal  right  to  performance,  2545. 

discretionary  acts,  2548. 

ministerial  acts,  2549. 

as  to  oflicers  and  public  places,  2551,  2561. 

to  compel  issuance  of  warrants,  2554,  p8175n,  2555,  2261. 

to  compel  payment  of  indebtedness,  2556. 

to  compel  calling  an  election,  2560. 

as  to  elections  and  officers  thereof,  2561. 

to  compel  award  of  contracts,  2562. 

to  compel  granting  of  licenses  and  permits,  2564. 

to  compel  performance  of  various  acts,  2566. 

as  remedy,  in  awarding  contract  for  public  work,  1240. 

by  municipality,  to  compel  abatement  of  areaway,  p7374n. 

by  individual  to  prevent  street  obstructions,  1380. 

to  compel  granting  certificate  as  to  available  funds,  2175. 

to  compel  canvass  of  election  returns  and  certificate,  2526,  2561. 

remedy  by,  as  relates  to  appointment  to  office,  468. 

not  applicable  to  try  title  to  office,  469. 

to  control  administration  of  oath  to  officer,  p6717n. 

to  compel  approval  of  officer's  bond,  p6717n. 

to  compel  issuance  of  bonds,  2347. 

to  compel  cancellation  of  subscription  on  official  bond,  p6717n. 

to  compel  officer  to  perform  duty,  p6736n. 

as  to  salaries  of  municipal  officers  and  employees,  535. 

by .  taxpayers,  to  compel  enforcement  of  ordinances,  804. 

to  review  removal  and  suspension  proceedings  of  municipal  officers 
and  employees,  572. 

to  compel  certification  of  claims  for  taxes  illegally  paid,  p8097. 

to  certify  amount  of  tax,  p8080n. 

to  compel  tax  levy,  p8080n. 
MANDATORY  POWERS— 

distinguished  from  directory,  381a. 

distinguished  from  directory  in  providing  public  improvements,  1817. 
MANHOLE— 

in  sidewalk,  defective,  injury  from  as  actionable,  p8413n. 

broken  cover  of,  in  sidewalk,  injury  from,  as  actionable,  p8412n. 
MANUFACTURERS— 

use  of  municipal  powers  to  aid,  359a. 
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MANUPACTUREES— Continued. 

donations  by  muuieipal  eorporationa  to  aid  private  enterprises,  359a. 
as  nuisance,  902,  907. 

of  iee  and  cooling  plant,  declaring  as  nuisance,  902. 
exemptions  of,  from  taxation,  2399,  p8087n,  p8088n,  2400. 
MAPS— 

in  dedication  of  land  for  public  use,  1540,  1556-1560. 
MARKETS— 

establishment  and  regulation  of,  965,  968. 

forbidding  private  markets,  966. 
streets  may  be  used  for,  1359,  p7367n. 
public,  license  to  use  market  stall,  1028. 
public,  liability  for  torts  arising  from,  2676. 
retailing  meat  from  vehicles  not  including  wholesale,  739. 
retailing  meat  from  vehicles,  reasonableness,  734. 
requiring  sale  of  named  produce  in  containers  of  a  specified  capacity, 
741. 
MARKET  HOUSE— 

of  municipality,  use  of  for  police  garage,  1127. 
MARKET  VALUE— 

in  condemnation  of  property  for  public  use,  1512. 
MARSHAL— 

of  town  or  city,  notice  to,  of  unsafe  street,  as  nortiee  to  municipality, 
2810. 
MARSH  LANDS— 

exemptions  from  taxation,  p8088n. 
MARYLAND— 

legislative  control  of  municipal  corporations  in,  p6484n. 
rule  in,  as  to  municipal  liability  for  neglect  to  enforce  ordinances, 
2631. 
MASSACHUSETTS— 

title  to  streets  in,  p7329n. 

rule  in,  as  to  municipal  liability  for  injury,  snow  and  ice  on  side- 
walks, 2789. 
failure   to   obtain   and   register   automobile   as   bar  to   recovery  for 

injury  due  to  defective  public  way,  2730. 
automobile  used  on  public  way  violating  law:   action  for  iniuries, 

1395b. 
statutory  duty  as  to  the  maintenance  of  public  ways,  p8327n. 
decisions  of,  as  to  municipality,  engaging  in  business  or  municipal 

trading,  review,  pp7658,  7659n. 
rule  in  as  concurring  with  intervening  cause  in  matters  for  injury 
from  unsafe  streets,  2845. 
MASTER    AND    SERVANT    (see    also     "Torts,    Municipal    LiabiUtv 
for")— 
when  relation  exists  between  municipality  and  officer  or  employee, 

2653-2664. 
right  of  employees  to  sue  municipality  for  torts,  2620. 
MATERIALS— 

for  pavement,  selection  by  property  owners,  1228. 

for  street  improvements,  selection  of,  1838. 

for  public  improvements,  specifications  of.  1874. 

in  public  improvements,  liens  for,  1954-1958. 

for  street  improvements,  estimate  of  coats,  pp7713,  7714n. 

what  included,  in  bonds  to  secure  payment  of,  pp7789,  7790n. 

"material,"  meaning  of,  p7779,  7789n. 
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MATEEIALMEN— 

bond  to  secure  in  public  improvements,  1960. 
suit  on  bond  by,  pp7785,  7786,  7787n. 
MATTEES  AND  THINGS— 

as  detrimental  to  health,  p7207n. 
MATURITY— 

of  m'unicipal  bonds,  2289. 
MAXIMS— 

"court  will  not  suffer  a  wrong  to  be  without  a  remedy,"  474. 

ejudem  generis,  810,  811. 

he  who  seeks  equity  must  do  equity,  2127. 

when  the  reason  for  the  rule  of  law  ceases  the  rule  itself  should 

cease,  2623. 
"a  doubtful  power  is  a  power  denied,"  p6637n. 
the  law  does  not  seek  to  compel  a  man  to  do  that  which  he  cannot 

possibly  perform,  2468. 
"once  a  highway  always  a  highway,"  1298. 
inde  datae  leges  ne  fortior  omnia  posset,  p7691n. 
res  ipsa  loquitur,  2778. 
MATOE— 

his  term,  functions  and  powers,  433. 

chosen  chairman  takes  title  of,  under  city  manager  plan,  340a. 
as  local  officer,  178. 
as  member  of  council,  584. 
power  to  appoint  to  office,  457,  p6704n. 
power  to  remove  members  of  board  of  education,  p8126n. 
approval  of  proceedings  of  council  or  legislative  body  by,  588. 
signing  and  approval  of  ordinance  by,  691. 
veto  of  ordinance  by,  692. 
return  at  bill  or  ordinance  by,  693. 
consideration  of  veto  by,  702. 
expenses  of,  to  obtain  legislation,  p6641n. 
notice  of  unsafe  street  as  notice  to  municipality,  2810. 
MEADOW  LANDS— 

exemptions  from  taxation,  p8088n. 
MEASUEE  OP  DAMAGES,  see  "Damages." 
MEAT— 

retailing  of,  from  vehicle,  reasonableness,  734. 
retailing  from  vehicles  not  including  wholesale,  739. 
MEETINGS  (see  also  "Council,"  "Quorum")— 
chapter  on,  573-616,  vol.  7. 
corporate,  required,  574. 
kinds  of,  575. 

notice  or  warrant,  575,  579. 
place  of,  p6808n. 
special,  notice,  601. 
power  to  adjourn,  602. 

transaction  of  business  at  adjourned  meeting,  603. 
MEECHANTS— 

license  orf,  1013. 
MEEGEE,  see  "Boundaries." 

MEEIT  SYSTEM,  see  "Civil  Service  Laws,"  "Officers")— 
MEEEY-GO-EOUND— 

in  street,  injury  from,  municipal  liability,  p8380n. 
METEES— 
rent  for,  1729. 
8  McQ.— 64 
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MBTBES — Continued. 

water,   defective   cap   of,   in   sidewalk,   injury  from,   as   actionable, 
p8412n. 
METES  AND  BOUNDS— 

as  to  boundaries  of  municipal  corporations,  141. 
MICHIGAN— 

right  of  local  self-government  in,  p6491n. 

creation  of  municipalities  in,  under  constitutional  provision,  127. 

poUcemen  not  entitled  to   compensation  under  workmen's  compen- 
sation law  in,  p8108n. 

power  of  local  electors  as  to  framing,  adopting  and  amending  char- 
ters, 346. 

statutes  of,  as  to  safety  of  street  for  travel  includes  travelling  by 
automobiles,  2722. 

title  to  streets  in,  pp7328,  7330n. 

public  school  system  in,  2433,  p8121n. 

plenary  powers  of  school  boards  as  to  school  matters  in,  p8123n. 
MItlTAEY  OCCUPATION— 

of  Manila  in  the  Philippine  Islands;  transfer  of  sovereignty,  317a. 
MILK— 

selling  of,  to  submit  to  blood  test  to  obtain  license,  899,  969,  1004, 
p7085n. 

restrictions  in  granting  license  to  sell,  998. 

regulations  as  to  inspection  and  forbidding  adulteration,  969. 

statutes  and  ordinances  regulating  sale  and  purity  of;  conflict  and 
repeal,  829,  830. 

ordinance  and  statute  forbidding  selling  of  impure,  887. 

regulation  of  size  of  bottles  or  jars  in  which  sold,  970. 

receptacles  for  transportation  for  delivery  of,  899. 

selling  loose  or  dipped,  899.        > 

distributing  depot  for,  regulation  orf,  902. 

distributing  stations  for,  ordinance  regulating,  907. 
MINEBALS— 

under  street,  right  to,  1309. 
MINNESOTA— 

creation  of  municipalities  in,  under  constitutional  provisions,  127. 

title  to  streets  in,  1305,  p7327n. 

duty  of  municipalities  in,  to  keep  streets  in  reasonably  safe  con- 
dition, p8325n. 

public  school  system  in,  2433. 
MINISTEKIAL  ACTS— 

municipal  liability  relating  to  performance  of,  2628. 

mandamus  to  control,  2549. 
MINTSTEEIAL  DUTIES— 

in  carrying  out  plans  for  public  works,  2633. 
MINISTEEIAL  POWEES— 

delegation  of,  387. 
MINOB  PBIVILEGES— 

in  the  use  of  streets,  p7340n,  1319. 

as  encroachments  and  obstructions  on  streets,  1333. 
MINOES,  see  "Children;"  "Infants." 
MINUTES,  see  "Eecords." 
MISCONDUCT— 

as  ground  of  removal  of  municipal  ofScers  and  employees,  556. 

of  policeman  as  cause  for  removal,  pSllln. 
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MISDEMEANOE— 

when  violation  of  ordinance  constitutes,  930. 

aiding  and  abetting  as,  930. 

under  statute,  when  ordinances  may  declare  local,  p7034n. 

ordinance  as  to,  to  conform  to  statute,  p7037n. 

against  state  as  municipal  affairs,  p7134n. 
MISFEASANCE— 

as  ground  of  municipal  liability  for  injuries  from  unsafe  streets, 
2724. 
MISSOURI— 

legislative  control  of  municipal  corporations  in,  p6487n. 

statute  in,  to  maintain  streets  as  ministerial,  p8325u. 

same  act  offense  against  state  and  municipal  corporation,  882. 

substituting  new  charter  for  old,  effect,  130a. 
MISTAKE— 

mutual,  in  improvement  contracts,  1910. 

as  relief  against  special  assessment;  pleading,  2127. 

in  filing  liens  in  special  assessment  proceedings,  2107. 

relief  in  equity  based  on  agai9St  special  assessments,  2127. 

as  defense  to  suit  to  enforce  special  assessments,  2152. 
MISTAKE  OF  LAW— 

payment  of  taxes  due  to,  inapplicable  to  municipality,  2507. 
MISUSER— 

of  lands  dedicated  for  public  use,  1606,  1608,  1612. 

distinguished  from  nonuser  and  abandonment  relating  to  forfeiture 
of  franchise,  1667. 
MOBS— 

injuries  by,  municipal  liability,  2650,  2651. 
MODIFICATION  (see  also  "Amendments") — 

of  municipal  contracts,  1272. 

of  contracts  as  to  public  improvements,  1921. 

of  contract  between  municipality  and  public  service  company,  p7618n. 

of  bid  for  contract,  1223. 
MONEY  HAD  AND  RECEIVED— 

action  of,  against  municipal  corporation,  p8146n. 
MONET  LENDER— 

private,  forbidding  charging  usurious  interest  under  general  welfare 
clause,  895. 
MONTANA— 

legislative  control  of  municipal  corporations  in,  p6486n. 

right  of  local  self-government  in,  p6491n,  6492n. 

statutes  of,  as  to  taxpayers'  actions,  2576. 

control  0*  police  force  in,  p8105. 
MORAL  CLAIMS— 

power  to  pay,  2168. 
MORALS,  see  "PoUce  Powers." 
MOTION— 

relating  to  legislative  action,  637. 

initiating  tax  levy  by,  2404. 
MOTIVES— 

courts  will  not  inquire  into  legislative,  703. 
ministerial  acts,  704. 

in  passing  an  ordinance  not  considered  in  determining  its  reason- 
ableness, 732. 

of  plaintiff  in  taxpayer's  suit,  immaterial,  2584. 

in  condemnation  proceedings,  not  reviewable  by  courts,  1468. 
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MOTIVES— Continued. 

relating  to  vacation  of  street;  inquiries  into,  1403. 

of  municipal  authorities  in  condemnation  of  property,  1468,  p7470n. 
MOTORCYCLIST— 

right  to  recover  for  injuries  from  unsafe  streets,  2759,  p8383n. 
MOTOE  BUS,  see  "Jltaeys." 
MOTOR  VEHICLES— 

state  and  local  regulations  of,  as  conflicting,  878,  p7038n. 

license  imposed  by  ordinance  on  non-residents  as  conforming  to  stat- 
ute, p7041n. 
MOTOR  VEHICLE  LAWS— 

by  state  as  superseding  local  legislation,  194,  195. 
MOVING  BUILDINGS— 

in  streets,  1360. 
MOVING  OBJECTS— 

as  rendering  municipality  liable  for  unsafe  streets,  2771. 
MOVING  PICTURE  SHOWS— 

permits  for  the  erection  of,  950. 

regulations  as  to  licensing  of,  touching  delegation  of  power,  998. 

Sunday  closing  of,  p7144n. 

regulations  applicable  to  only,  as  discrimination,  739. 
MUNICIPAL— 

meaning  of,  as  applied  to  cities,  towns,  etc.,  108. 
MUNICIPAL  AFFAIRS— 

defined  and  distinguished  from  state  functions,  124,  173. 
illustrations  of,  174. 
in  California,  174a. 

grant  of  power  to  municipalities  as  restricted  to,  124,  358. 

local  legislation  to  be  confined  to,  124. 

right  of  municipality  to  regulate,  194. 

ordinances   must   relate    to,   as   distinguished   from   state    concerns, 
672a. 

assessment  and  creation  of  taxes  for  local  purposes  as,  in  New  York, 
188. 

regulation  of  street  trafic  as,  in  Oregon,  188. 

local  improvements  as,  166. 

indictable  misdemeanors  against  state,  as,  p7034n. 

recall  of  oflicers  as,  in  CaUfomia,  560. 

municipal  elections  are,  in  Oregon,  412. 

granting   leave    of    absence    of    municipal    of&cers    and    employees, 
p6510n. 
MUNICIPAL  AGENTS,  see  "Officers." 
MUNICIPAL  AUTHORITIES— 

means  legislative  authorities  acting  by  ordinance,  p7554n 
MUNICIPAL  BONDS— 

chapter  on,  2268-2349,  vol.  8. 

kinds  of,  2268-2270. 

railroad  aid  bonds,  2268. 
improvement  bonds,  2269,  1863. 
funding  and  refunding  bonds,  2270. 

validity  of,  sustained  if  possible,  2271. 

interest  on,  2272. 

who  may  attack,  2274. 

registration  or  certification  of,  '2275. 

decisions  of  state  eorurts  as  binding  on  United  States  courts,  2276. 

time  for  issuance  and  when  deemed  issued,  2297. 
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MUNICIPAL  BONDS— Continued. 

proceedings  before  issuance  of,  2299. 

election  as  condition  precedent,  2301. 
proceedings  to  determine  validity  or  sale,  2302. 
disposition  of,  2303. 
sale  of  at  less  than  par,  2304. 
negotiability  of,  2305. 

when  municipality  bound  by  ratification  or  estoppel,  2309. 
curative  statutes,  2310. 
payment  of,  2344. 
enjoin  issuance  of,  2346. 
mandamus  to  compel  issuance  of,  2347. 
action  on,  to  recover  amount  due,  2348. 
remedies  where  bonds  are  invalid,  2349. 
power  to  issue,  2277. 

implied  power  and  construction  thereof,  2279. 
whether  issued  for  public  purposes,  2280,  2167. 
funding  and  refunding  bonds,  2282. 
debt  limit  provisions  relating  to,  2284. 
exclusions  from,  p8014n. 
form  and  contents,  2285. 
signature,  2287. 

provisions  as  to  maturity  of,  2289. 
provisions  for  payment  or  issuance  of,  2291. 
places  of  payment,  2292. 
date  of,  2293. 
medium  of  payment,  2294. 
denomination,  2295. 
recitals,  2329-2342. 
taxpayers'  actions  as  to,  2592. 

injunction  to  prevent  issuance  of,  2592. 
taxpayers'  suits  to  prevent  unlawful  expenditures  or  diversion  of, 
2596. 
remedies,  2346-2349. 
MUNICIPAL  BOUND  ABIES,  see  "Boundaries." 
MUNICIPAL  CHAETEES,  see  "Cfharters." 
MUNICIPAL  CONTEACTS,  see  "Contracts." 
MUNICIPAL  COEPOEATIONS— 
are  public,  106. 
creation  of,  107. 
defined,  107. 

in  Wisconsin,  character  of,  107. 
must  have  an  incorporation  and  a  charter,  107. 
have  a  two  fold  capacity  or  character,  107. 
in  New  York  state,  107. 
public  and  private  character,  p6430. 
what  terms  include,  108. 

cities,  towns  and  villages  distinguished,  108. 
under  constitution  of  Oregon,  108. 
as  agencies  or  sub-divisions  of  state,  107. 
ports  as,  108,  p6433n. 

method  of  ascertaining  what  is  included  in  the  term,  108. 
"for  municipal  purposes,"  110. 
power  to  create  vested  in  state,  121. 
creation  of,  eh.  on,  121-161,  vol.  7. 
creation  as  delegatioii  of  legislative  authority,  124. 
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MUNICIPAL  COEPOEATIONS— Continued, 
optional  laws  as  to  creation  of,  124a. 
legislative  acts  as  to  selection  of  form  by  voters,  124a. 
general  incorporation  laws  in  'special  acts,  126. 
creation  under  constitutional  provisions,  127. 
statutory  charter  commission  authorized  to  create,  127a. 
effect  of  general  statutes  on  special  charters,  128. 
incorporation  under  general  laws  by  special  chartered  municipalities, 

129. 
substituting  new  charter  for  old,  effect,  130a. 
classification  of,  131.  , 

form  of  organization;  contents  of  charter,  321,  323,  324. 
commission  plan,  340. 
city  manager  plan,  340a. 

advancement  and  reduction  in  class  or  grade,  132. 
method  of  organization  under  general  laws,  133-161. 

statutory  provisions  to  be  observed,  irregularities,  133. 

ii(Corporation  by  court,  136. 

separate  bodies  possessing  concurrent  jurisdiction,  138. 

necessary  steps  to  incorporate,  conditions,  140. 

petition  for  incorporation,  141. 

qualification  for  signers  of  petition  for  incorporation,  142. 

notice  of  proceedings,  144. 

hearing  of  application,  145. 

court  order  of  incorporation,  146. 

election  on  creation  and  change  of  boundaries,  147. 
official  action  thereon,  148. 
effect  of  void  incorporation,  149. 
doctrine  of  implication,  150. 
de  facto  corporations,  151. 
state  recognition  of,  152. 
acceptance  of  charter  by,  153. 

proof  of  corporate  existence,  judicial  notice,  pleading,  154. 
location  of  corporation,  157. 
questioning  creation  pf,  method,  158. 

constitutional  provisions  as  to  creation  of,  title  to  act,  161. 
statement  of  general  doctrine  as  to  plenary  power  of  legislature 

over,  165. 
as  state  agencies  or  departments  of  state  government,  165,  pp6484, 

6485n. 
restricting  powers  of,  by  legislature,  165,  pp6485-6488n. 
as  sovereignties  in  state  concerns,  194. 
as  subject  to  all  general  state  laws,  194. 
inhabitants  given  power  to  select  form  of,  165. 
form  of  municipal  organization,  432. 
dual  capacity  of,  as  relates  to  liability  for  torts,  2622. 
acts  of  ofdcers,  agents,  etc.,  as  binding  on,  499. 
two  in  same  limits,  264. 
power  of,  where  vested,  573. 
as  political  subdivisions  of  state,  p6444n. 
assigning  taxing  district  to  class  of,  p6449n. 
setting  out  boundaries  of,  by  "metes  and  bounds,"  141. 
counties  are  in  Illinois,  108. 
MUNICIPAL  COUETS— 

establishment  and  continuance,  kinds  of,  1029,  pp7182,  7183n. 
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MUNICIPAL  COURTS— Continued. 

jurisdiction  of,  1030. 

territorial  limits  of,  1031. 

judges  of,  1032. 
MUNICIPAL   DEBTS,   see    "Debts;"    Debt   Limits;"    "Indebtedness, 

lAuniolpal. ' ' 
MUNICIPAL  DEPARTMENTS— 

authorized;  enumeration  of,  432-442. 
MUNICIPAL  DISCRETION,  see  "Discretion." 
MUNICIPAL  ELECTIONS,  see  "Elections." 
MUNICIPAL  GOVERNMENT— 

organization  and  where  corporate  authority  vested,  573. 
MUNICIPAL   LEGISLATION    (see   also   "OouncU;"    "Municipal  Af- 
fairs;" "Ordinances") — 

amending  municipal  charter  by  electors  as,  in  Oregon,  346. 
MUNICIPAL  LIMITS,  see  "Boundaries." 
MUNICIPAL  OFFENSES,  see  "Offenses  Against  State." 
MUNICIPAL  OFFICERS,  see  "Officers." 
MUNICIPAL  OWNERSHIP  OF  PUBLIC  UTILITIES— 

chapter  on,  sees.  1781-1803,  vol.  8. 

power  of  municipality  to  own  and  operate,  1781. 
water  works,  1782. 
light  plants,  1783. 
street  railways,  1784. 

power  to  furnish  water  and  light  to  individuals,  1786. 

power  to  acquire  property  outside  territorial  limits,  1788. 

power  to  acquire  plant  of  existing  comjpany,  1789. 

procedure  to  determine  whether  municipality  shall  own  plant,  1795. 

special  assessments  to  pay  for  water  works,  1796. 

power  to  sell  supply  for  private  purpose,  1799. 

power  of  municipality  to  furnish  supply  outside  its  limits,  1800. 

rights,  duties  and  liability  of  municipality  ,as  owner,  1801. 

rule  as  to  reasonableness,  etc.,  of  rates,  1803. 
MUNICIPAL  POWERS,  see  "Powers  of  Municipaa  Corporations." 
MUNICIPAL  PROPERTY,  see  "Corporate  Property." 
MUNICIPAL  PURPOSES  (see  also  "Public  or  Municipal  Purposes") — 

corporations  for,  110. 

local  legislation  is  confined  to,  124. 
MUNICIPAL  RECORDS,  see  "Records." 
MUNICIPAL  REVENUE,  see  "Funds,  Municipal." 
MUNICIPAL  SUBDIVISIONS— 

wards,  etc.,  296. 
MUNICIPALITY— 

meaning  of,  in  Oregon  constitution,  108. 

as  including  a  city,  town  or  village,  229f. 
'  MUNICIPAL  TAXES  (see  also  "License  Tax") — 

chapter  on,  2359-2412,  vol.  8. 

legislative  restriction,  as  state  function,  174. 

as  local  matter  in  Washington,  174. 

assessment  and  collection  of,  as  right  of  self-government  in  New 
York,  185. 

assessment  and  creation  of,  as  municipal  affair  in  New  York,  188. 

state  establishing  system  of  accounts  for  local  communities  as  im- 
position of,  166. 

power  of,  vested  in  corporate  authorities,  185. 

legislature  cannot  impose,  185. 
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MUNICIPAL  TAXES— Continued. 

compelling  levy  of,  for  designated  purposes  by  legislature,  166. 

taxation  is  a  gorvernmental  power,  2359. 

plenary  power  of  legislature  over,  p6486n. 

power  of  legislature  to  delegate  authority  to  levy,  2360. 

conditions  precedent  to  levy,  2361. 

election,  2363. 
power  to  tax  as  inherent,  2363. 
poll  tax,  2364.  * 

power  as  conferred  by  constitution,  2367. 
municipal  charter  as  conferring  power,  2368. 
power  as  conferred  by  statute,  2370,  3271. 
tax  must  be  for  public  purpose,  2872. 
revoking  or  limiting  power  of,  2373. 
duty  to  levy,  2376. 
constitutional  restrictions,  2378. 

uniformity,  2380. 
amount,  limitations  on,  2384. 

effect  of  levy  above  limit,  2387. 
property  taxable,  2388-2398. 

property  not  receiving  benefits,  2389. 
dependent  on  places  where  located,  2390. 

vessels,  2391. 
property  of  grantees  of  franchise,  2393. 
municipal  property,  2397. 
rural  property,  2398. 
exemption  from,  2399. 

construction  of  laws  as  to,  2400. 
lien  for,  2403. 

priorities,  2403. 

superior  to  tax  bill  liens,  2403. 
procedure  to  levy,  2404. 
assessment  of,  2405. 
payment  and  collection,  2406. 

remedies  for  collection,  2407. 

sale  for  unpaid  taxes,  2408. 
forfeiture  and  penalties  for  non-payment,  2409. 
remedies  against  municipality  where  tax  wrongful,  2410. 
action  for  damages,  2411. 
disposition  of  taxes  after  collection,  2112. 

license  to  regulate  and  taxes  to  raise  revenue  distinguished,  991. 
1  general  taxes  and  license  tax  distinguished,  992. 
claim  for,  cannot  be  compromised  by  municipality,  2479. 
recovery  of,  voluntary  payment  of,  2507. 
taxpayers'  suits  as  to  levying  and  collection  of,  2597. 
exercise  of  power  as  to,  to  be  reasonable,  371. 
to  raise  money  to  maintain  coal  and  fuel  yards  for  inhabitants  as 

,    public  use,  740. 
of  property  employed  in  interstate  or  foreign  commerce,  784. 
on  change  of  municipal  boundaries,  295. 
MUNICIPAL  TRADING— 

chapter  on,  1807,  1809,  1812,  vol.  8. 

review  of  Massachusetts  decisions  a^  to,  pp7658,  7659n. 

power  of  municipality  to  engage  in  business,  1807. 

buying  and  selling  fuel,  1809. 

quarries,  1812. 
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MUSIC— 

regulating  playing  of,  with  exceptions,  972. 

in   any  public   or  unenclosed  place  in  city,  permit,   reasonableness, 
734. 

N. 

NAME— 

of  municipal  corporation,  judicial  notice  of,  taken,  251. 
change  of,  254. 
arising  from  usage,  254. 

of  streets,  1289. 

in  actions  by  and  against  municipality,  2493. 

for  bringing  action  to  enforce  ordinance,  1035. 

in  taxpayers'  suits,  2583. 
NAVIGABLE  WATEES— 

lands  051,  control  of,  by  municipality,  398. 
NECESSAEY- 

as  to  implied  powers,  p6627n. 
NECESSAEY  EXPENSES  (see  also  "Debt  Limits")— 

meaning  of,  p7978n. 
NECESSITY  (see  also,  "Eminent  Domain")— 

ordinances  need  not  recite,  in  enactment,  680. 

declaration  of,  for  public  improvements,  1871. 

public,  as  condition  to  condemn  property  for  public  use,  1467. 

ordinance    or   resolution    to    declare,    in    condemnation    proceedings, 
1532,1467. 

of  statutory  provisions  as  to  payment  in  condemnation  proceedings, 
1509. 

authorizing  increase  of  tax  rate,  2384. 
NEGLIGENCE  (see  also  "Evidence")— 

as  basis  of  recovery  in  tort  actions  against  municipality,  2616. 

as  basis  of  action  for  injuries  due  to  unsafe  streets  and  public  ways, 
2726,  2724. 

in  the  use  of  streets  for  travel,  1392-1395b. 

application  of  doctrine  to  municipality  as  to  supplying  service,  1801. 

in  violation  of  ordinance,  pleading,  852,  pp7025,  7026n. 

action  by  municipality  for;  necessary  allegations,  2495. 

proof  of  violation  of  ordinance  as  evidence  of,  873,  874. 

ordinance  as  evidence  of,  in  tort  actions,  2631. 

personal  liability  of  public  officer  for,  2621. 

as  ground  of  removal  of  municipal  officers  and  employees,  556. 
NEGOTIABLE  PAPEE— 

municipal  warrants  as,  2241,  2249,  2251,  2259. 

negotiability  of  municipal  bonds,  2305. 
NEGEOES— 

ordinances  segregating  from  whites  as  to  residence  locations,   742, 
895. 
NEW  Ha'mPSHIEE— 

liability  for  injury  to  traveler  due  to  defective  highway,  p8326n. 

liability  of  towns  in,  for  defective  culvert  causing  injury  to  traveler, 
2722,  pp8331,  8332n. 
NEW  JEESEY— 

statute  of,  as  to  safety  of  streets  and  public  ways,  2722. 
NEVADA—  .        .        „^„^ 

legislative  control  of  municipal  corporations  in,  p6484n. 
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NEW  YOBK— 

municipal  eorporations  in,  107. 

legislative  control  of  municipal  corporations  in,  pp6484,  6488n. 

local  Belf-government  in,  171,  pp6491,  6492,  6493,  6495n. 

title  to  streets  in,  pp7327,  7328,  7330n. 

statutes  of,  as  to  ta-xpajers'  actions,  2577. 

rule  in,  as  to  municipal  liability  for  injury,  snow  and  ice  on  side- 
walks, 2789. 

construction  of  statute  of  as  to  exemption  of  cemeteries  from  special 
assessments,  2066. 
NEWSPAPEES— 

regulation  and  licensing  for  selling  and  distributing,  740. 
NIGHT— 

duty  to  keep  streets  safe  for  travel  at,  2724,  2725,  2726. 

traveling  at,  as  contributory  negligence,  2829,  2838. 
NIGHT  SOIL— 

ordinance  forbidding  private  persons  from  removing,  727. 
NONFEASANCE— 

as  ground  of  municipal  liability  for  injuries  from  unsafe   streets, 
2724. 
NON-INTOXICATING  DEINKS— 

license  to  sell,  1028. 
NON-KESIDENTS— 

power  to  license,  996. 
NONUSEE— 

of  corporate  franchises,  will  not  dissolve  municipal  corporations,  301. 

distinguished  from  misuser  relating  to  forfeiture  of  franchise,  1667. 
NOETH  CAEOLINA— 

right  of  local  self-government  in,  p6491n. 

legislative  control  of  municipal  corporations,  pp6485,  6488n. 

control  of  water  works  of  municipalities  in,  p6490n. 
NOETH  DAKOTA— 

title  to  streets  in,  p7328n. 

plenary  control  of  legislature  from  taxing  powers  of  municipalities, 
p6486n. 
NOTICE— 

in  annexing  territory,  283. 

of  proceedings  to  incorporate,  144. 

of  powers  of  a  municipal  corporation,  2176. 

of  power  of  municipality  to  contract,  1902. 

of  restrictions  on  power  of  municipal  corporation  to  contract,  116ti. 

of  powers  and  limitations  thereon,  to  those  dealing  with  municipal- 
ity; debts  and  expenditures,  2176. 

advertising  of  competitive  bids,  1207. 

to  be  taken  of  ordinance,  653. 

of  pendency  of  ordinances  for  passage,  697-699. 

of  special  meetings  of  council,  601. 

required  in  condemnation  proceedings,  1534. 

of  proposed  public  improvements,  1849-1855,  2053. 

to  property  owners  to  make  improvements,  1826. 

of  special  assessments,  2074-2076,  2112. 

of  confirmation  of  special  assessments,  2097,  2098. 

of  intention  to  file  lien  in  special  assessments,  2107. 

omission  of  as  defense  to  enforce  special  assessment,  2152. 

of  construction  of  sewers  and  drain,  2053. 

of  intention  to  sue  in  action  against  municipality,  2490. 
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NOTICE— Continued. 

of  intention  to  sue  on  claim  against  municipality,  2466. 
of  holder  of  municipal  warrants  of  restrictions  in  the  law,  2251. 
of  election,  414-416,  2197. 

of  lien  for  labor  and  material  in  public  improvements,  1955. 
in  proceedings    to   remove    or   suspend   municipal   officers   and    em- 
ployees, 563,  p6794n. 
of  street   excavations  by  contractors;   municipal  duty  to   guard  or 

warn  against,  2796. 
when  street  undergoing  repairs,   etc.,  municipal   duty  to  guard  pr 

warn  travelers,  2799. 
obstructions  in  streets,  municipal  duty  to  guard  or  warn  against, 

2799. 
of  defective  streets,  necessity  for,  2724. 
to  municipality,  of  street  obstructions,  p8379n. 
of  special  assessments,  2074-2076,  p7830n. 
of  defects  or  obstructions  in  sewer  as  relates  to  liability  for  torts, 

2696. 
to  municipality  of  accident,  2714-2718b. 
to  municipality  of  nuisance,  to  create  liability,  2641. 
of  municipal  debt  limit,  to  be  taken,  2239. 
of  tax  assessment,  pSlOln. 

increase  of  tax  assessment  without;  injunction,  2410. 
of  meeting  to  assess  and  impose  taxes,  p8094n. 
in  changing  municipal  limits,  283. 
in  claims  for  labor  and  material  in  work,  p7788n. 
NOXIOUS  ODORS— 

forbidding  discharge  of  from  automobile,  734. 
NUISANCES— 

distinction  between,  and  defects  in  plan  of  construction,  2633. 
what  constitutes;  classification,  900. 

municipal  power  to  declare  and  define,  901,  902,  895,  727. 
doubt"  as  to,  903. 
power  to  abate;  costs,  904. 
arising  from  trades,  manufactures,  etc.,  907. 
dairies  and  cow  stables  as,  909. 
slaughtering  of  animals,  slaughter  house,  908. 
livery  stables  as,  SjlO. 
hogs  and  hog  pens  as,  912. 
emission  of  dense  smoke  as  public,  918. 
creation  ocf  by  municipality  and  failure  to  abate,  2623,  2641. 
public,  encroachments  on  streets  as,  925,  1333,  1349,  p7365n. 
fruit  stand  on  street,  1355. 

abatenient  of,  by  private  person;  elements,  1349. 
ordinance  cannot  declare  use  of  earth  closets  nuisance  unless  so  in 

fact,  727. 
public,  maintained  by  city,  as  taking  private  property,  1470. 
arising  from  exercise  of  preserving  public  health,  municipal  liability, 

2669. 
relating  to  maintenance  of  jails,  municipal  liability,  pp8252,  8253n. 
due    to   fall    of   improperly    constructed    buildings,    liability,    2641, 

p8250n. 
dumping  grounds  as,  municipal  liability,  2636. 
on  premises;  liability  of  landlord  or  tenant,  819,  pp7002,  7003n. 
in  connections  with  sewers,  municipal  liability  for,  2697. 
discharge  of  sewage  into  streams,  1445,  1446. 
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NUISANCES— Continued. 

public,  in  streets,  summary  abatement  of,  1370,  1371. 

obstructions  in.  public  streets,' power  to  remove,  926. 

public,  mandamus  to  compel  removal  of,  2566. 

in  streets,  suits  by  private  persons  to  enjoin  or  abate,  1376. 

building  as,  removal,  948. 

discharge  of  noxious  odors  from  automobile,  734. 


OATH— 

of  officer,  failure  to  take,  475. 
de  facto  officer,  p6720n. 

of  officer,  mandamus  to  compel  administration  of,  p6717n. 
OBJECTIONS  (see  also  "Estoppel;"  "Waiver")— 

failure  to  make,  see  "Estoppel;"  "Waiver." 
OBJECT— 

means  purpose,  p6877n. 
OBLIGATION  (see  also  "Contracts;"  "Impairment  of  Contracts")— 

legislative  power  to  impose  on  municipal  corporation,  234. 

claims  against  municipalities,  compelling  payment  of  by  legislature, 
237 
OBSTEUCTIONS      (see      also      "Abutting      Owner;"      "Nuisance;" 
"Streets;"  "Unsafe  Streets") — 

in  streets,  as  defects,  2726. 

in  streets,  specification  of,  1333-1367. 

in  streets,  municipal  duty  to  guard  or  warn  against,  2799. 

in  streets,  mandamus  to  compel  removal  of,  2566. 

in  driveway  of  street  as  actionable,  2781. 

in  streets,  injuries  from,  municipal  liability,  2767,  2768. 

close  to  street,  injuries  from,  municipal  liability,  2774. 

in  streets,  municipal  liability  for  injuries  due  to,  from  acts  of  third 
persons,  2750,  2752a. 

in  sidewalks,  injury  from,  as  actionable,  2785,  2787. 
OCCUPATIONS— 

municipal  power  to  license,  986. 
OCCUPATION  TAXES— 

imposing  as  state  function,  174. 
ODOR— 

noxious,  discharge  of,  from  automobile,  734. 
OFFAL  (see  also  "Garbage")— 

removal  of,  903. 

deposit  of,  as  nuisance,  903. 
OFFENSES  AGAINST  STATE— 

municipal  control  of,  chapter  on,  876-888,  vol.  7. 

distinguished  from  municipal  offenses,  876,  p7034n. 

power  to  legislate  as  to,  877,  p7035  et  seq.  n. 

when  same  act  may  be  made  an  offense  against  the  state  and  mu- 
nicipal corporation,  878-886. 

enumeration  of,  that  may  be  made  both  state  and  municipal,  887. 

whether  double  punishment  authorized,  888. 
OFFICERS  (see  also  "Removal  and  Suspension  of  OfScers") — 

chapter  on,  411-572,  vol.  7. 

right  of  municipal  corporation  to  select,  176. 


Index.  8561 


(References   are  to  sections,   except  as   otherwise  ln(}icatea.     Vol.   7,   §§  106  to 
1612;  Vol.   8,   §§1614  to  2854.) 

OFFICERS— Continued. 

municipal  distinguished  from  state,  178,  p6758n. 

state  and  municipal  officers,  illlustrations,  180,  p6758n. 

method  of  appointment  as  affecting  character  of,  178. 

police  officers  as  state,  181. 

legislative  control  of  officers  and  their  functions,  182. 

municipal  or  legislative  control  of,  121,  176-182. 

munitipal  corporation  may  exist  without,  116. 

failure  to  elect,  will  not  dissolve  municipal  corporation,  302. 

effect  on,  in  substituting  new  charter  for  old,  130a. 

policemen  as  officers,  p8107n,  2417. 

as  municipal  or  state  officers,  pp8106n,  p8108n. 
firemen  as  officers,  2417. 

interest  of;  in  improvement  contracts,  1910. 
municipal  liability  for  acts  of,  2666,  2669. 
tax  collector  as  public,  relating  to  bond,  p6766n. 
designation  and  classification,  420. 
nature  and  elements  of  the  term  "office"  and  officers,  420. 

manner  in  which  question  presented,  423. 
officer  distinguished  from  employment,  424. 
employee  described,  428. 
power  to  create  offices  and  situations,  fix  salaries,  etc.,  428. 

cannot  be  delegated,  431. 
creation  of  and  situations  in  municipal  service  to  be  by  ordinance, 

635. 
eligibility,  443. 

residence,  voter,  property  owner,  educational,  444-449. 
ceasing  to  possess  qualifications,  450. 
cannot  hold  two  offices,  451. 
incompatible  office,  452. 
removing  disqualifications,  452a. 
manner  of  conferring  offices,  453. 

regulating  manner  of  appointment,  411. 

authority  to  appoint  to  office  or  place,  454,  458,  2437. 

restrictions;  merit  system;  civil  service  laws,  460. 

preference  in  appointment  and  promotions,  veteran  acts,  461. 

preference  of  citizens  of  state,  461a. 

manner  of  appointment,  463. 

commission,  464. 

completion  of  appointment;  revocation,  465. 

confirmation  of  appointment,  466. 
mandamus  as  to  appointment,  468. 
determination  of  title  to  office,  469,  470,  470a. 
judging  by  legislative  body  of  qualifications  of  its  own  members, 

471. 
contesting  elections  in  courts,  472. 
qualifying  to  perform  duties;  oath;  bond,  472,  476. 
vacancy  in  office,  filling,  478,  479. 
de  facto  officers,  480. 

intruders  are  not,  481. 

must  be  de  jure  office,  482. 

acts  of  are  valid,  484. 

questioming  title  of,  485. 
tenure  of  officer,  486,  411,  2437. 

on  change  of  ward  lines,  296. 

holding  over,  no  successor,  487. 
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OFFICERS— Continued. 

during  good  behavior,  488. 

tenure  of  will  of  authority  conferring  ofSees,  489. 

change  of  class  or  grade  or  of  municipal  organization,  490. 

tenure  of  subordinates,  492. 

how  ofB.ce  may  be  lost,  493. 

ofBces  may  be  abolished,  494. 

resignation  of  of&cer,  49S.  ' 

by  implication  or  abandonment  of  of&ce,  496. 
by  acceptance  of  anorther  o&ae,  497. 

acceptance  of  resignation,  498. 
power  and  duties  of  oflicers,  499. 
to  select  sub-ordinates,  employees;  agents,  etc.,  500. 

to  employ  attorneys  and  method  thereof,  501-503. 
classification  of  employees;  civil  service,  506. 
promotions  in  of&ce  and  public  places,  507. 
reduction  in  office  and  public  places,  508. 
transfer  of  officers  and  employees,  509. 
granting  leave  of  absence  and  vacation,  510,  p6510n. 
pensions  for  officers  and  employees  and  granting  thereof,  511,  512. 
officer  not  to  be  interested  in  municipal  contracts,  513. 
reimbursing  or  indemnifying  officers,  513. 
salary  and  compensation  must  be  expressed  provision  for,  515. 

power  to  fix  salaries,  compensation,  etc.,  '430,  516. 

ordinance  for,  construction,  p7002n. 
salary  or  compensation  of  de  facto  officer,  517,  p8112n. 
salary  as  between  de  jure  and  de  facto  officer,  518. 
salary  where  office  or  position  abolished,  519. 
to  pay,  appropriation  required,  2188. 

,  salary  in  case  of  removal  or  suspension  from  office,  520. 
salary  of  policemen  and  firemen,  2421. 
fees  and  commissions,  521. 
expenses  appertaining  to  office,  522. 
acceptance  of  less  sum  than  law  ailvws,  523. 
assignment  of  salary,  524. 
as  to  extra  compensation,  525,  526. 
recovery  of  illegal  salaries  or  fees  paid,  527. 
changing  salaries  or  compensation,  528,  529. 
certifying  and  paying  salaries,  531. 
right  to  salary  in  case  of  absence,  532. 
salary  after  taking  another  office,  533a. 
action  to  recorver  salary  or  compensation,  534,  535. 
personal  liability  of  officer,  general  rule,  536. 

in  relation  to  public  work,  1964. 

on  contracts,  538. 

for  loss  of  public  funds,  539. 

wrongful  refusal  of  license,  p8221n. 

wrongful  disbursement  of  public  funds,  540. 

defective  public  ways,  2621,  2722. 
actions  on  official  bonds,  546,  547. 

criminal  liability  of  officers,  agents  and  servants,  547. 
OFFICIAL  BONDS,  see  "Bonds" 
OHIO— 

creation  of  municipalities  under  constitutional  provisions,  127. 
advancement  and  reduction  in  class  or  grade  of  municipal  corpora- 
tions, 131,  151. 
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OHIO— Continued. 

effect  in,  when  new  charter  is  substituted  for  old,  130a. 
title  to  streets  in,  p7329n. 

OILr— 

keeping  of  in  city,  regulation  of,  952. 
forbidding  discharge  of,  from  automobile,  734. 
OILING— 

streets,  special  assessments  for,  2036a. 
OKLAHOMA— 

creation  of  municipalities  under  constitutional  provisions,  127. 

towns  as  municipal  corporations  in,  p6434n. 

effect  of  general  statutes  on  municipal  charters  in,  128. 

substituting   new   charter   for   old,   constitutional  provisions   as   to, 
130a. 

statutes  of,  as  to  tax  payers '  actions,  2576,  2582. 

tax  payer's  suit  to  recover  money  illegally  paid  on  void  contract, 
1275. 
OMISSIONS— 

of  the  land  from  special  assessments,  2092. 
"ONE  TEACT"— 

of  land  as  relates  to  special  assessments,  p7889n. 
OPENING— 

of  streets,  1304,  pp7845,  7847n. 

of  streets  as  showing  acceptance  of  dedication,  1580. 

of  street,  as  taking  private  property,  1473a. 

of  streets  and  improving  distinguished,  1842. 

of  street;  block  to  block  rule  in  levying  special  assessments,  p7894n. 

of  street;  damages  to  abutting  owner,  1473a. 

of  streets,  change  in  proceedings  for,  who  to  pay  for,  p7904n. 

in  street,  injury  from,  municipal  liability,  2769,  pp8391,  8392n. 

close  to  street,  injuries  from,  municipal  liability,  2774. 

of  bids  for  public  work,  1225. 
OPERA  HOUSE  (see  also  "Theatre")— 

as  public  purpose,  p7666n. 
OPERATIVE  PROPEETT— 

meaning  of,  in  tax  exemptions,  2399. 
OPINION— 

benefit  from  improvements  by  special  assessments  as,  2043. 
OPPRESSION— 

in  ofRee,  as  creating  liability,  p67631i. 
OPTOMETRIST- 

authority  to  employ  to  instruct  in  public  schools,  2437. 
OPTION— 

of  purchase  as  creation  of  debt,  2221. 
OPTIONAL  CITY  GOVERNMENT— 

laws  as  to,  as  delegation  of  legislative  authority,  124a. 

of  local  community  to  adopt  uniform  municipal  code,  128. 
ORAL  EVIDENCE,  see  "Evidence." 
ORDAINING  CLAUSE- 

of  ordinance,  687. 
ORDER — 

is  not  a  local  law,  637. 

of  court  in  incorporating  municipality,  146. 

for  public  improvement,  1875-1876. 

motion  duly  carried  and  entered  of  record  as,  637. 

in  proceedings  to  change  municipal  limits,  287,  p6578n. 
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OEDINABY  CAEE,  see    "Contributory  Negligence;"    "Negligence;" 

Reasonable  Care." 
OEDINAET  EXPENSES,  see  "Debt  Limits." 
OEDINANCES  (see  also  "Evidence")— 

chapter  on  general  nature  and  requisites,  632-669,  vol.  7. 

construction,  see  "Construction  of  Ordinances." 

constitutionality,  see  "Constitutionality  of  Ordinances." 

penalties,  see  "Penalties." 

amendments,  see  "Amendments." 

repeal,  see  "Repeals." 

defined,  632. 

as  laws,  632,  637. 

as  state  laws  in  meaning  of  United  States  Constitution,  740. 

as  laws  relating  to  change  of  salary,  p67o8n. 

as  contracts,  753-765,  1165. 

to  create,  legislative  action  required,  632. 

difference  between,  and  resolutions,  633. 

illustrations  as  to,  when  necessary,  634. 
creating  offices  and  situations,  635. 

illustrations  as  to  what  action  may  be  taken  by  resolutions,  636. 

how  they. differ  from  regulations,  orders,  resolutions,  etc.,  637. 

classification  of,  639. 
general  or  special,  641. 

force  and  effect,  643. 

of  cities  of  same  class  may  vary,  652. 

notice  to  be  taken  of,  653. 

who  bound  by,  654. 

operation  upon  property  in  corporate  limits,  655. 

territorial  operation  of,  657. 

places  within  municipal  jurisdiction,  658. 

judicial  limitation  of  operation  of,  652. 

applying  to  part  of  city,  improvement  ordinances,  655. 

operation  of,  beyond  corporate  limits,  897. 

general  requisites  of  police,  898. 

operation  of,  on  change  of  municipal  limits,  293. 

relating  to  change  of  municipal  limits,  282. 

effect  on,  in  substituting  new  charter  for  old,  130a. 

when  they  take  effect,  656. 

emergency  as  to  taking  effect,  p6864n. 

expiration  and  suspension,  669. 

as  superseding  general  law,  843. 

void,  municipal  liability  in  enforcing,  2640. 

failure  to  pass  and  enforce,  municipal  liability,  2630,  2631. 

as  evidence  of  negligence  in  tort  actions,  2631. 

injury  due  to  animal  running  at  large,  where  municipality  failed  to 
enforce  ordinance  restraining,  2641. 

authorized  when  no  mode  prescribed  for  special  assessments,  2081. 

cannot  create  lien  for  special  assessments  without  power,  2106. 

fixing  limitation  of  amount  of  special  assessments,  2094. 

declaration  of,  as  to  suspension  of  tax  limit,  2384. 

pleading  ordinances,  847,  849-852. 

evidence  of,  authority  to  enact,  858. 
existence  of,  when  required,  859. 
burden  of  proof,  860. 
judicial  notice,  861. 
proof  of  formal  steps  in  enactment,  862. 
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OEDINANCES— Continued. 

proof  of  record  of,  863. 

proof  of  publication  of,  864-870. 

parol  testimony,  872. 

violation  as  evidence  of  negligence,  873. 

violation  by  plaintiff  in  action,  for  civil  liability,  874. 
Enactment  of — when  necessary, 
chapter  on,  671-707,  vol.  7. 
power  to  enact,  671a. 
what  body  to  enact,  671. 
power  to  enact,  to  be  in  charter,  343. 
implied  municipal  power  to  enact,  360. 
when  necessary  to  exercise  power,  373. 

self  enforcing  charter  provisions,  375. 
necessary  to  fix  applies  to  asphalt  manufactured  by  city,  2590. 
injunction  as  to  passage  and  enforcement  of,  2591. 
necessity  for,  to  issue  municipal  bonds,  2299. 
preliminary,  for  public  improvements,  1870. 
for  public  improvements,  1882,  1875-1879. 
to  obtain  permit,  license  or  franchise  to  use  street,  1638. 
to  authorize  contracts,  1179,  1180. 

declaring  necessity  of  taking  as  a  condition  to  proceed  in  condem- 
nation, 1467,  1532. 
accepting  dedication  of  land  to  public  use,  1580. 
requiring  competitive  bidding,  1192. 
providing  for  municipal  election,  2196. 
to  create  office  or  position  of  patrolman,  2414. 
authorizing  taxation,  2368. 
to  initiate  tax  levy,  2404. 

charter  method  of  enactment,  exclusive,  676. 
form  of,  677. 

recital  of  authority  to  enact  unnecessary,  679. 
need  not  recite,  necessity  of  enactments,  680. 
one  subject  and  title,  681,  682. 
title  in  revision  of,  685. 
preamble,  686. 

ordaining  or  enacting  clause,  687. 
in  event  of  double  legislative  .board,  605,  689. 
signing  by  presiding  of&cer,  587. 
signing  an  approval  by  mayor,  691. 
improvement  ordinances,  1882. 
veto  of  mayor,  692. 

return  of  bill  or  ordinance  by  mayor,  693. 

passed  and  approved  by  electors,  initiative  and  referendum,  694,  694o. 
record,  695,  619. 
attesting,  695a. 
publication  of  and  notice  of  pendency,  697. 

time  and  frequency,  698. 

method  of,  699. 
amendment  on  passage,  700. 
consideration  of  mayor's  veto,  702. 
judicial  inquiry  into  legislative  motive,  703. 

ministerial  acts,  704. 
injunction  to  restrain  passage  of,  705. 

by  the  initiative,  705a. 

8  McQ.— 65 


8566  ■        Municipal  Coepokations. 


(References  are  to  sections,  except  as  otherwise  indicated.     Vol.  7,   §§  106  to 
1612;  Vol.  8,   §,§1614  to  2854.) 

OEDrNANCES-,-Continued. 

validating  void,  by  municipality,  706. 
curative  power  of  legislature  over,  void,  707. 
Validity  of  and  how  questioned, 
chapter  on,  794-819,  vol.  7. 
must  conform  to  charter,  646. 
must  conform  to  statutes  and  general  laws  of  state,  647,  829,  930. 

exceptions,  648. 
regulating  automobiles  and  motor  vehicles,  as  conforihing  to  statutes, 
935. 
when  ordinance  will  supersede  statute,  935. 
must  relate  to  corporate,  not  private  affairs,  672. 
must  relate  to  municipal,  not  state  concerns,  672. 
regulating  civil  rights  and  liabilities,  673. 

civil  action  for  breach  of,  674. 
must  harmonize  with  public  policy  and  common  law  of  state,  649. 
must  be  enacted  in  good  faith,  650. 
must  be  definite  and  certain,  651. 
for  improvements,  to  be  definite  and  certain,  1887. 

for  improvements  to  be  reasonable,  1890. 
sufficiency  of,  as  to  payments  for  improvements  in  installments,  1865. 
authorizing  reassessments  in  special  taxation,  2025. 
test  of  validity  as  to  what  is  or  may  be  done  under  the  ordinance, 

794. 
presumptions  of  facts  to  sustain  ordinance  in  absence  of  contrary 

evidence,  794. 
when  question  of  validity  is  res  adjudicata,  794. 

consideration  of  validity  limited  to  facts  before  the  court,  794. 
consideration  of  validity  prior  to  passage  of  ordinances,  794. 
courts  may  determine  validity  of,  794. 
method  of  consideration  of  validity,  795. 
questioning  exercise  of  police  power,  796. 
estoppel,  797. 
collateral  attack,  798. 

proceedings  in  which  validity  may  be  questioned,  799. 
who  may  question  validity,  800. 

citizens  and  taxpayers,  mandamus,  804. 
injunction  to  restrain  enforcement,  805,  2504. 
injunction  to  prevent  violation,  806. 
certiorari,  807. 

mandamus  to  compel  enforcement  of,  2566. 

granting  street  franchise,  review  of  by  state  commission,  1642b. 
Reasonableness  of. 

chapter  on,  724-739,  vol.  7. 

under  express  power  to  pass,  724,  pp6908-6910n. 
mode  of  exercise  must  be  reasonable,  726,  727. 
uniform  rule  necessary,  728. 
under  general  grant  and  implied  or  incidental  power,  725. 

mode  of  exercise,  726,  727. 
ordinance  must  provide  uniform  rule,  728. 
as  question  of  law  for  court,  729. 
when  jury  may  determine,  729. 

rules  as  to,  under  general  and  implied  power,  730-734. 
unreasonable  discrimination;  classification,  738,  739. 
as  to  penalty  provision,  710,  714,  717,  720. 
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OREGON— 

local  self  government  in,  p6491,  6492n,  6495,  6496n. 

legislative  control  of  municipal  corporations  in,  p6486n. 

constitution  of,  reserves  initiative,  referendum  to  electors  of  munici- 
pality as  to  municipal  legislation,  345. 

local  elections  in,  as  municipal  affairs,  174,  412. 

amendment  of,  municipal  charters  in,  by  state  act  in,  194. 

regulation  of  street  traf&e  as  municipal  affair  in,  188. 

municipality  in  constitution  of,  108,  pp6441u,  6442n. 

corporations  for  municipal  purposes  distinguished  from  pure  munici- 
pality, 110. 

duty  of  municipalities  in,  as  keeping  streets  in  safe  condition,  pp8325, 
8326n. 

personal  liability  of  municipal  officers  for  unsafe  public  way,  2621. 
OEGANIC  LAW-— 

as  applied  to  municipal  charter  p6597n. 
ORIEL  WINDOWS— 

as  obstructions  on  streets,  1333. 
ORIGINAL  COST— 

in  rate  making,  1748a. 
ORIGINAL  CONSTRUCTION— 

meaning  of,  pp7681n,  7847n. 
"OTHER  MUNICIPALITIES"— 

includes  cities,  p6432n. 
OVERHANGING  OBJECTS— 

injury  from,  to  persons  on  street  as  actionable,  2775,  2776,  2778. 
OWNER     (see     also     "Abutting     Owner;"     "Property;"     "Property 
Owner") — 

of  property  injured  resulting  from  improvements,  1986. 
OWNERSHIP— 

requirement  of,  to  operate  jitney,  734. 

P. 

PAGEANT— 

historical,  expenditures  for,  as  public  purpose,  2167. 
PALMISTRY- 

regulation  of,  977. 
PAR— 

sale  of  municipal  bonds  at  less  than,  2304. 
PARCELS— 

of  land  as  relate  to  levy  of  special  assessments,  2082. 
PARADES- 

on  streets,  regulating,  940. 
PARKS— 

legislative  control  of,  221. 

establishment  and  control  of,  as  state  function,  p6500n. 

power  of  municipality  to  acquire  and  establish,  1154. 

use  and  control  of,  restrictions  in  granting,  1155. 

management,  regulation,  permits  and  leases,  1156,   1157. 

acquiring  by  municipality  as  corporate  purpose,  1129. 

property  condemned  for  purpose  of,  as  public  use,  1486. 

beyond  corporate  limits  as  public  purposes,  p7674n. 

taxation  for,  as  public  purpose,  2372. 

exemptions  of,  from  special  assessments,  p7876n. 

lands  dedicated  for;  use  of,  1606. 

the  diversion  of  part  of,  by  city  for  streets  and  sidewalks,  1146. 
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PAEKS— Continued. 

land  used  as,  right  of  municipality  to  dispose  of,  1142. 

municipal  liability  for  torts  arising  from  management  and  control 
of,  2678. 

animal  cages  in,  municipal  liability  therefor,  p8249n. 
PAELIAMENTARY  LAW— 

application  of,  to  legislative  body,  606. 
PAEOIi— 

dedications  for  public  use  by,  1538,  1562. 
PAEOL  EVIDENCE  (see  also  "Evidence")— 

admissibility  of,  to  prove  ordinance,  872. 
PAETICULAE  PEOVISIONS— 

in  construction  of  ordinances,  810,  811. 
PAETIES— 

to  dedication,  1541,  1546-1549,  1555. 

lands  for  cemetery  to  municipality,  p7506n. 

in  actions  by  and  against  municipalities,  2494. 

in  proceedings  by  quo  warranto,  2533,  2534. 

in  tax  payers'  suits,  2602.  ' 

suits  to  collect  taxes,  2407. 

in  actions  to  collect  special  assessments,  2144-2148. 
PASTEUEJZATION— 

of  milk,  p7147n. 
PATENT— 

infringement  of,  municipal  liability,  2646. 
PATENTED  AETICLES— 

used  in  public  work,  competitive  bidding,  1193. 
PATENT  DEFECT— 

in  street  relating  to  constructive  notice  thereof  to  municipality  based 
on  length  of  time,  2814. 

in  streets  and  public  way,  duty  of  traveler  to  observe,  2825. 
PATEIOTISM— 

Expenditures  to  advance,  as  municipal  or  public  purpose,  2167. 
PATEONS— 

of  public  service  companies;  remedies,  1772. 
PAVING  (see  also  "PubUc  Improvements") — 

distinguished  from  repaving  and  repairing,  1832. 

requiring  railroad  to  pave  parts  of  street,  1672. 
PAWN  BEOKEES— 

ordinances  and  statute  regulating,  887. 

regulating  and  licensing,  978,  1023. 

prohibiting,  from  dealing  in  deadly  weapons,  973a. 
PAYMENT  (see  also  "Municipal  Bonds;"  "Public  Improvements") — 

for  public  improvements,  liability  of  municipality,  1942. 
default  or  neglect  of  municipality,  1943. 
(MSitmpstt,  1944. 
quantum  meruit,  1945. 
extra  pay  for  extra  work,  1946. 

method  and  time  of,  1863,  1947,  1948. 

conditions,  1949. 

out  of  special  fund,  1950. 

amount,  1951. 

interest,  1952. 

retention  of  part  by  municipality,  1953. 

of  municipal  bonds,  2291-2294,  2344. 

of  municipal  warrants,  2252-2254. 
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PAYMENT— Continued. 

presentation  of  warrant  for,  as  condition  to,  2258. 

recovery  of  involuntary,  made   to  municipal  corporations,   2507. 

of  damages  in  making  public  improvements,  1994. 
deduction  of  benefits,  1995. 

of  taxes,  2406. 

of  taxes,  demand  not  required,  p8098n. 

in  cash,  of  special  assessments,  p7962n. 

of  special  assessments  or  part  thereof,  as  estoppel  to  question  valid- 
ity, 2133. 

demand  of  before  suit  to  enforce  special  assessments,  2149. 

of  special  assessments,  recovery,  2156a. 
refund,  2156b. 
PAYROLLS— 

of  officers  and  employees,  531. 
PEACE,  see  "Breach  of  Peace." 
PECUNIARY  INJURY— 

interest  in,  in  tax  payers'  suits,  2586. 

different  from  that  of  other  tax  payers,  2587. 
PEDDLER,  see   "Hawkers  and  Peddlers." 
PEDESTRIANS— 

municipal  duty  in  keeping  streets  for  travel  by,  2725. 
persons  under  disability,  2834. 
blind  or  infirm  persons,  2725,  2835. 
intoxicated  persons,  2836. 

rights  of,  in  the  use  of  streets,  1392-1392d. 
crossing  street,  1392e. 
stop,  look  and  listen,  1393. 

beyond  street  limits,  injury  to,  municipal  liability,  2772. 
PENAL  ORDINANCES— 

general  requisites  of  valid,  898. 

as  to  repeals,  835  (see  also  "Repeals") — 

construction  of,  814,  817,  819. 
PENALTIES  OF  ORDINANCES— 

chapter  on,  710-720,  vol.  7. 

power  to  enforce  ordinance  by,  710. 

ordinance  without  penalty,  710. 

when  ordinance  covers  an  offense  denounced  by  statute,  710,  p6907n. 

forfeitures,  animals  running  at  large,  714. 

imprisonment,  715,  p6904ri. 

fine,  hard  labor,  costs,  p6904n,  716,  p6906n. 

must  be  certain,  717,  p6906n. 

must  be  reasonable,  limit,  720,  p6907n. 

conforming  to  statutory  penalties,  720,  878,  880,  p7041n. 

infliction  of,  in  actions  to  enforce  ordinance,  1088. 

alternate,  one  illegal,  710. 

where  void  in  part,  p6907n. 

for  nonpayment  of  taxes,  2409. 
PENALTY— 

in  form  of  interest  in  special  assessments,  p7961n. 
PENNSYLVANIA—  .  . 

advancement  and  reduction  in  class  or  grade  of  municipal  corpora- 
tions, 131,  151. 
PENSIONS— 

nature  of,  2422. 

of  policemen  and  firemen,  2422,  p8113-8115n. 
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PENSION'S— Continued. 

for  municipal  officers  and  employees,  511,  512. 
to  city  employees,  p6641n. 

granting  as  a  municipal  or  publi*  purpose,  p7977n. 
word  not  synonymous  with  "compensation,"  2422. 
PEOPLE— 

necessary  to  constitute  a  municipal  corporation,  116. 
PEEFOEMANCE— 

of  public  improvement  contracts,  1924«-1941. 
PEEMISSIVE  USEE— 

as  constituting  dedication  of  land  for  public  use,  1564. 
PEEMIT,  see  "License  and  Permit." 
PEESON— 

as  municipal  corporation,  108. 
corporation  as  municipal,  under  certain  laws,  108. 
PERSONAL  ASSESSMENTS— 

special,  for  local  imprOTrements,  2086,  2131,  p7892n. 
PERSONAL  LIABILITY,  see  "Officers;"  "Police." 
PERSONAL  LIBERTY  (see  also  "Common  Eights") — 
ordinances  relating  to,  746. 

public  drunkenness,  750,  887,  961. 
handling  intoxicating  liquor,  750a. 
smoking  of  tobacco  in  public  ways,  etc.,  746. 
as  to  association  of  sexes  in  public  ways,  746. 
forbidding  playing  baseball  on  Sunday,  746. 
interference  with,  in  the  exercise  of  the  police  power,  893. 
advertising  on  vehicles,  931. 
PERSONAL  PEOPEETY,  see  "Municipal  Taxes;"  "Private  Property;" 

"Property." 
PERSONAL  EIGHTS,  see  "Common  Rights;"  "Personal  Liberty." 
PESTILENTIAL  DISEASES,  see  "Health." 
PETITION  (see  also  "Pleadings")— 
for  annexation  of  territory,  284,  285. 
of  property  owners,  proposing  improvements,  1856-1858. 
for  removal  of  officers  by  recall,  560,  414-416. 
in  changing  municipal  limits,  284. 

plat  or  plan  of  property  to  be  annexed  to,  285. 
in  condemnation  proceedings,  1533. 
to  confirm  special  assessments,  2098. 
for  nominations,  414,  416. 
for  elections  for  various  purposes,  414,  416. 
for  initiative,  414,  416. 
for  referendum,  414,  416. 
withdrawal  of  names  from,  414-416. 
correction  and  amendment  of,  414-416. 
for  incorporation;  setting  out  "commons,"  141,  p6462n. 
PETTY  OFFENSES,  see  "Actions  to  Enforce  Police  Regulations." 
PHYSICAL  EXAMINATION— 

requirements  as  to  submission  to,  as  condition  in  presenting  claim 
against  municipality,  p8130n. 
PICKETING— 

ordinance  and  statute  regulations  as  to,  887,  941. 
PIER— 

as  an  appurtenance,  p7753n. 
PIPES— 

water,  in  sidewalk,  injury  from,  as  actionable,  p8410n. 
in  streets  by  abutting  owners,  1344. 


Index.  8571 


(References   are  to  sections,   except  as   otherwise  indicated.     Vol.  7,   §§106  to 
1612;  Vol.   8,   §§1614  to  2854.) 

PISTOLS— 

toy,  regulation  of  sale  of,  973a. 
PLACE— 

of  manufacture  of  articles  used  in  public  work,  1204. 
property  taxable  as  dependent  on  location,  2390. 
PLANK  ROADWAY- 

included  in  power  to  improve  streets,  p7847u. 
PLANKS— 

on  sidewalk,  injury  from  as  actionable,  p8411n. 
PLANING  MILLS— 

permit  required  for  those  to  be  established  and  allowing  existing, 
without,  739. 
PLANS  (see  also  "Public  Improvemeats") — 
for  public  improvements,  1872. 

change  of,  1873. 
distinction  between  defects  in,  and  nuisance,  2633. 
judicial  act  in  selection   of,  no  municipal  liability  for  defects  in, 

2633. 
carrying  out  as  ministerial  act,  municipal  liability,  2633. 
of  sewers,  defective  as  creating  municipal  liability,  2693,  p8296n. 
for  streets,  defective,  municip^  liability,  2766. 
municipal  discretion  as  to,  1837  . 
for  sewers,  defects,  etc.,  2693-2695. 
PLATS— 

in  dedication  of  lands  for  public  use,  1540,  1556-1560. 
PLATTED— 

relating  to  annexation,  273,  293,  p6568n. 
PLAYGROUNDS— 

in  parks  where  lands  thereafter  were  dedicated,  1606. 
municipal  liability  for  torts  in  connection  therewith,  2687a. 
wading  pool  in,  municipal  liability  for  injury  resulting  therefrom, 
p8250n. 
PLEA— 

in  actions  to  enforce  ordinance,  1056. 
PLEADINGS— 

informations  in  actions  to  enforce  ordinances,  1040-1055. 
in  actions  by  and  against  municipalities,  2495. 
ordinance  when  cause  of  action  founded  thereon,  847,  p7022n. 
judicial  notice  of  ordinance,  849. 

substance  of  ordinance,  850,  p7024n.  ' 

by  title  and  date  of  passage,  851,  p7024n. 
negligence  in  violation  of  ordinance,  852,  pp7025,  7026n. 
in  action  to  enforce  claim  against  municipality,  necessary  averments, 

2490. 
allegation   of  presentation   of  claim   against   municipality  required, 

2490. 
petition  in  condemnation  proceedings,  sufficiency  of,  1533. 
as  special  injury  for  street  obstruction,  1389. 
in  tax  payers'  suits,  2602. 
allegations  of  petition  in  tax  payers'  suits  to  enjoin  collection  of 

judgment,  2599. 
allegation  of  petition  for  injury  due  to  defective  street  or  public 

way,  pp8334,  8335n. 
unreasonableness  of  ordinance,  729. 

petition  for  injunction  against  collection  of  taxes,  pSlOln. 
fraud  or  mistake  as  relief  against  special  assessment,  2127. 
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PLEADINGS— Continued. 

information  in  quo  warranto,  2535. 

petition  to  collect  special  assessments,  pp7959,  7960n. 

raising  defenses  in  suits  to  enforce  special  assessments,  2152. 
PLEASUEE  GROUNDS,  see  "Parks;"  "Playgrounds." 
PLEDGE— 

without  personal  liability  as  indebtedness,  2223. 
PLUMBING— 

sanitary,  requirement  of  in  buildings,  949. 
PLUMBING  MATERIAL— 

ordinances  regulating  weight  and  grade  of,  p7061n. 
PLUMBERS  AND  PLUMBING  WORK— 

regulation  of,  977. 

licensing  and  regulating,  1015. 
PLURALITY,  see  "Elections." 
POCKET  PICKING— 

ordinance  and  statute  denouncing,  887. 

ordinance  penalizing,  978b. 
POKER— 

ordinance  penalizing  betting  money  on  game  of,  959. 

playing,  proof  of,  p7207n. 
POLES— 

for  wiles,  as  nuisance,  1370. 

injury  from,  to  persons  on  street  as  actionable,  2775. 
POLICE— 

police  force  in  general,  2414. 

state  or  municipal  control,  2414. 

non-political  control  and  merit  system,  2414. 

police  commissioners,  2415. 

chief  of  police,  2416. 

policemen  as  public  oflicers,  2417,  p6679n. 

as  agents  of  state,  171. 

legislative  control  of  department,  2418. 

who  may  appoint  policemen,  2419. 

removal  or  suspension,  2420. 

salaries  and  compensation,  2421. 

pensions,  2422. 

personal  liability  of  policemen  for  their  acts,  2424. 

criminal  responsibility,  2425. 

powers,  rights  and  duties  of,  2426. 

entering  premises  without  warrant,  2427. 

power  of  police  officers  as  to  arrest,  2428. 

liability  of  municipality  for  torts  of,  2431. 

liability  on  bonds  of  policemen,  2431a. 

as  to  use  of  streets  by,  care  required,  1393a. 

officers  of,  municipal  liability  for  acts  of,  2666. 

liability  of  surety  of,  for  negligence,  p6766n. 

notice  to,  of  unsafe  street  as  notice  to  municipality,  2810. 
POLICE  JUDGE— 

mandamus  against,  to  require  issuance  of  warrant  of  arrest,  2566. 
POLICE  ORDINANCES  (see  also  "Ordinances;"  "PoUce  Powers")— 

must  prescribe  uniform  rule,  728. 

discrimination,  classification,  728,  729. 

general  requisites  of,'  898,  pp7072,  7073n. 
POLICE  JURISDICTION— 

beyond  corporate  limits,  897. 
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POLICE  POWER— 

chapter  on,  889-985,  vol.  7. 

exercise  of,  by  state  in  municipalities  with  free  holders  charters,  194. 

imposing  of,  by  legislature  on,  state  affairs  in  local  communities,  166. 

as  sovereign  power  of  state,  174,  894. 

cannot  be  abridged,  abdicated,  or  bargained  away,  894. 

delegation  of,  unauthorized,  382. 

special  assessments,  as  exercise  of,  p7824n. 

distinguished  from  power  of  eminent  domain,  1453,  pp7462,   7463n, 

7824n. 
may  be  delegated  to  municipal  corporations,  894. 
taking  property  in  condemnation  as  affected  by,  1470. 
destruction  of  property  by  municipality  in  exercise  of,  2648. 
may  be  withdrawn  by  state  from  municipality,  p7035n. 
inspection  and  supervision  of  public  service  companies  under,  890. 
exercise  of,  after  grants  of  franchise  in  streets,  1677,  1682. 
local  as  interfering  with  interstate  commerce,  789,  790. 
harbor  regulations,  793. 
constructing  sewers  as  exercise  of,  p7851n. 
questioning  exercise  of,  796. 
as  sustaining  imposition  of  revenue  taxes,  891. 
general  nature  and  scope  of,  889,  pp7046-7049n. 

valid  contracts  affected  by  its  exercise,  889a,  pp7050,  7052n. 

contracts  limiting,  p7618n. 
enumeration  of  subjects  of,  890. 
basis  of,  891. 

extends  to  destruction  of  property,  892. 
limitation   of,   province    of   legislature   and   judiciary,   893,   pp7056- 

7061n. 
exercise  of,  by  municipal  corporation,  894,  pp7062-7068n. 

under  general  welfare  clause,  895,  p7068-7070n. 

effect  of  decision  of  municipal  authorities,  896. 

exercise  of,  without  and  within  corporate  limits,  897. 
general  requisites  of  ordinances  exercising,  898,  pp7072,  7073n. 
regulating  use  of  streets,  within  police  power,  924. 

obstructions  in,  as  nuisances,  925. 
power  to  remove,  926. 

awnings,  signs,  etc.,  927. 

bill  boards  and  structures  for  advertising,  929. 

distribution  of  hand  bills,  circulars  advertising  matter,  etc.,  930. 

advertising  on  vehicles  using  streets,  931. 

regulating  riding  and  driving  in  streets,  932. 

regulating  width  orf  tires  of  vehicles  used  in  streets,  933. 

limiting  weights  of  loads  of  vehicles  passing  over  streets,  934. 

regulating  running  of  automobiles  in  streets,  935. 
jitneys,  935a. 
excluded  from  certain  streets,  936. 

regulating  street  parades,  940. 

loitering  in  streets;  picketing,  941. 

regulating  hotel  drummers,  942. 

regulating  haekmen  and  taxieab  drivers,  942. 
'  soliciting  business  on  streets  and  sidewalks,  942a. 

regulating  animals  at  large  on  streets,  943. 
public  safety;  regulating  lumber  yards,  951. 

gun  powder  and  explosives,  952. 
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POLICE  POWER— Continued. 

operation  of  locomotives,  trains  and  cars  in  streets,  953-955. 
steam  engines  on  streets,  955a. 
public  morals  and  decency  regulating  moving  picture  and  variety 

shows,  739,  950,  958,  998,  p7144. 
gambling,  gaming  houses,  lotteries,  bowling  alleys,  billiard  halls,  etc., 

959,  pp7034,  7035,  7036n,  1028,  pp7141,  7142,  7144n. 
.regulating    sale    of    intoxicating    liquor,    960,    see    "Intoxicating 

Liquor." 
forbidding  public  drunkenness,  961,  see  "Drunkenness." 
observance  of  the  Sabbath,  963,  see  "Sunday." 
forbidding  swearing,  indecent  and  boisterous  language,  971. 
disturbances  of  the  peace,  972. 

carrying  concealed  weapons,  973. 
regulating  sale  of  deadly  weapons,  973a. 
forbidding  pocket  picking,  973b. 
forbidding  and  punishing  vagrancy,  975. 

enumeration  of  occupations  that  may  .be  regulated  under,  977. 
regulation  and  licensing  of  pawn  brokers,  978. 
trespassing  on  private  property,  979. 
tenement  house  regulations,  980. 
regulation  of  charities,  982a. 
injuries  from  vehicle,  duty  of  driver,  985. 
regulation  of  dogs  kept  in  city  and  licensing,  945. 
regulating  the  keeping  of  chickens,  forwl,  etc.,  946. 
regulating  railroad  and  street  crossings  as,  229f. 
revenue  of  municipal  corporation,  legislative  control  of,  230. 
building  regulations,  fire  limits,  wooden  buildings,  948. 
permits;  removal  of  buildings;  height,  949. 
regulation  of  theatres;  moving  picture  shows,  950,  958. 
as  to  establishment  and  regulation  of  markets,  964-966,  968. 
milk  inspection  and  adulteration,  969. 
weights  and  measures,  970. 
municipal  liability  in  enforcement  of  police  regulations,  2625,  2630- 

2632. 
of  boards  of  education  and  school  districts,  114. 
POLICE  PTIRPOSES— 

compelling  municipality  to  levy  and  collect  taxes  for,  by  legisla- 
ture, 166. 
POLITICAL  AFFAIES— 

partisan,  employee  taking  part  in,  411. 
POLITICAL  PARTIES— 

forbidding  designation  of,  in  election   414-416. 
POLITICAL  QUESTIONS— 

what  are  in  exercise  of  power  of  eminent  domain,  1468. 
POLITICS— 

partisan,  taking  part  in,  by  municipal  employees,  187. 
non-poUtical  control  of  police,  2414,  pp8105,  8106n. 
POLL  TAXES— 

power  of  municipality  to  levy,  2364. 
POLLUTION— 

discharge  of  sewage  in  streams,  1445,  1446. 

of  stream  by  garbage  disposed,  municipal  liability,  pp8249,  8250n. 
of  stream  of  water,  injunction  against  municipality  to  prevent,  2502. 
POND— 

in  public  street,  liability  of  municipality  for,  by  drowning,  p8249n. 
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POOL— 

of  water  in  street,  municipal  liability  therefor,  p8296n. 
maintai)ied  by  municipality  in  play  grounds,  liability  for  injuries  re- 
sulting therefrom,  p8250n. 
POOL  BOOMS— 

regulating  and  licensing,  959. 
POOL  TABLES— 

ordinance  and  statute  regulating  and  licensing,  887,  p7042n. 
included  in  term  billiard  table,  pp7141,  7142n. 
POOE— 

laws  as  to,  2450,  p8127n. 
trust  to  municipality  for  benefit  of,  1130. 
support  of,  as  local  affair,  p6503n. 
POPULATION— 

as  basis  for  classification  of  municipal  corporation,  204,  205. 
of  municipal  corporations,  judicial  notice  of,  154. 
POECH— 

extending  into  street,  as  encroachment,  p7364n. 
meaning  of,  in  ordinance,  pp7364,  6996n. 
POETICOES— 

as  obstructions  on  streets,  1333. 
POETS— 

creation  of  by  statute,  p6441n. 
as  municipal  corporations,  108,  p6433n, 
POWER  OF  ATTOENEY— 

correcting  defects  in,  p7505n. 
POWEE  3UPPLY— 

properly  condemned  for  purpose  of,  as  public  use,  1483. 
POWEES  OF  MUNICIPAL  OOEPOEATIONS— 
chapters  on,  351a-387,  391-407,  vol.  7. 
classification,  351a. 

intramural  and  extramural,  351b. 

executive   distinguished  from  legislative;   referendum,   351e. 
general  rule  as  to,  stated,  352. 
rules  of  construction  of,  358,  173. 
reasonable  construction,  354. 
specific  grant  of  power;  enumeration,  354a. 
enumeration  relating  to  the  enactment  of  ordinances,  355. 
construction  of  power  "to  regulate,"  356,  959. 
implied  or  incidental  powers,  357-367. 
general  rule  as  to,  357. 
confined  to  municipal  affairs,  358. 
whether  they  possess  inherent  powers,  352,  357,  pp6490,  6491n. 
no  inherent  power  over  streets,  1311. 

have  no  inherent  power  to  condemn  property  for  public  use,  1459. 
inherent,  as  to  enforcement  of  ordinance,  p7184n. 
general  doctrine  as  to  legislative  control  of,  165. 
inherent  political  rights  denied,  p6488n. 
origin  of  police  power  of,  894. 
as  to  licensing,  construction,  987-990. 

do  not  extend  to  abridging,  addicating,  or  bargaining  away  the 
police  power,  894. 
may  give  or  loan  credit  to  state,  2171. 

may  convey  park  property  to  state  on  special  conditions,  2171. 
nature  of,  in  providing  public  improvements,  1817. 
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POWERS  OF  MUNICIPAL  COEPOEATIONS— Continued. 

governmental  and  business  distinguished,  relating  to  binding  effect 

on  municipal  contracts  on  successor,  1254. 
in  obtaining  water  supply,  municipality  exercises  proprietary  powers, 
1817,  p7668n. 
so,  in  making  public  improvements,  1817,  p7668n. 
use  for  private  purposes  forbidden,  359a,  p6511n. 

as  to  the  enactment  of  ordinances,  360. 
appropriations  as  donations,  363. 

to  state,  .2171. 
expenditures  to  obtain  or  oppose  legislation,  366. 

various  illustrations  of,  367. 
execution  of  power,  371-387. 
method  of  exercise  of  power,  371. 
necessity  of  ordinances,  373. 
self-enforcing  charter  provisions,  375. 
control  of  judiciary  of,  376,  378. 

mandatory  and  discretionary  powers  disting^iished,  381a. 
cannot  be  surrendered  or  delegated,  382,  383. 
legislative  authority  cannot  be  delegated,  384. 
ministerial  duties  may  be  delegated,  387. 
PEACTICE  (see  also  "Parties;"  "Pleadings")— 

in  trials  for  violations  of  ordinances,  1068,  1069,  p7201n. 
PREAMBLE— 

of  ordinance,  686. 
in  construction,  812. 
PEEPEEENCES— 

of  municipality  as  to  payment,  2186a. 

in  appointment  and  promotion  in  office  and  place;  veteran  acts,  461. 
of  citizens  of  state,  461a.  • 

PEEPEEENTIAL  VOTING— 

statement,  of,  414-416. 
PEEMISES— 

right  to  enter,  without  warrant,  2427. 
PREPONDEEANCE  0¥  EVIDENCE— 

instructions  as  to,  p7201n. 
PRESCRIPTION- 

as  method  of  establishing  street,  1294-1303. 
distinguished  from  adverse  possession,  1296. 
basis  of  rule,  dedication  distinguished,  1297,  1302. 
rule  stated  and  illustrated,  1298. 
sufficiency  of  user,  1299. 

duration  and  extent  of  user,  1300,  1302,  1303. 
PRESENT  VALUE— 

in  rate  making,  1748,  1750. 
PRESENTATION— 

of  claims  against  municipalities,  2465-2470. 
of  warrants  as  fixing  priorities,  2254. 
PRESIDENT— 

Of  corporation  may  not  dedicate  land  for  public  use,  p7508n. 
PRESIDING  OFFICER— 

of  council  or  legislative  body,  584. 
signing  bills  by,  587. 
casting  vote  by,  590. 
PRESUMPTIONS- 

arising  from  acquiescence  as  to  location  of  municipal  boundaries. 
260. 
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PEESUMPTIONS— Continued. 

as  to  gra^t  o/'municipal  power,^371. 

as  to  exercise  of  municipal  power,  371. 

as  to  validity  of  ordinances,  794. 

in  favor  of  legality  of  passage  of  ordinance,  676. 

as  to  validity  of  police  ordinances,  730,  731. 

of  knowledge   of   municipal   authorities    as   to  necessity   for   police 
ordinances,  896. 

in  favor  of  special  assessments,  2117.  , 

as  to  benefits  from  special  assessments,  2043,  p7854n. 

as  to  regularity  of,  on  appeal  frorfi  special  assessments,  2129. 

as  to  continuance  in  force  of  ordinance,  p6865n. 

in  construction  of  ordinance  in  case  of  doubt,  810,  811. 

as  to  knowledge  of  municipal  legislators  of  rules  of  grammar,  815. 

against  retrospective  effect  of  ordinances,  810,  811. 

in  making  contracts  for  public  work,  1251. 

in  awarding  contracts  for  public  work,  1228. 

as  to  reasonableness  of  rates,  1741,  1745. 

as  to  legality  of  appointments  to  office,  454. 

as  to  municipal  records,  619. 

as  to  intention  to  dedicate  lands  for  public  use,  1569. 

as  to  acceptance  of  dedications,  1578. 

as  to  acceptance  of  conditions  in  dedications,  p7531n. 

arising  from  uninterrupted  use  of  public  way,  1295,  1298. 

as   to   dedication  of  property  for  public  use  when  taxes   are   paid 
thereon,  p7319n. 

as  to  fee  of  street  being  in  municipality,  p7370n. 

of  ownership  of  municipal  warrant  from  possession,  2258. 

as  to  payment  of  delinquent  taxes  by  lapse  of  time,  1880,  p8096n. 

of  knowledge  when  taxes  are  due  and  payable,  p8098n. 

as  to  validity  of  property  sold  for  unpaid  taxes,  2408. 

none  in  favor  of  tax  exemptions,  2400. 

of  validity  of  acts  of  public  officers,  2127. 

that  public  officers  will  observe  the  law,  2004. 
PEINCIPAL  AND  AGENT,  see  "Agents." 

PEINCIPAL  AND  8UEETY,  see  "Bonds;"   "Public  Improvements." 
PEIOEITIES— 

in  payment  of  municipal  warrants,  2254. 

of  liens  for  public  improvements,  1954,  p7780n. 

of  liens  for  taxes,  2403. 

of  liens  for  special  assessments,  2110. 

of  liens  for  tax  bills,  2403. 

as  between  tax  bills  and  general  taxes,  2403. 
PEIVATB  AFPAIES— 

distinguished  from  public,  as  to  passage  of  ordinances,  671. 
PEIVATE  BUSINESS,  see  "Municipal  Trading." 
PEIVATE  COEPOEATIONS— 

aid  to,  as  public  purpose,  2170.  ■ 
PEIVATE  DETECTIVES — 

regulation  of  work  of,  977. 

supervision  of  business  of,  by  ordinance,  727. 
PEIVATE   BNTEEPEISE8,  see   "Donations;"    '-'Powers  of  Municipal 

Corporations;"  "Public  and  Municipal  Purposes." 
PEIVATE  INTEEEST,  see  "Police  Powers;"   "Public  and  Municipal 

Purposes." 
PEIVATE  INSTITUTIONS— 

municipal  funds  cannot  be  given  to,  359a. 
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PRIVATE  MONET  LENDERS— 

regulation  of,  977. 

may  be  regulated  and  licensedj  978. 

ordinance  penalty,  for  exacting  usurious  interest,  p6907n. 
PRIVATE  TOLL  ROAD— 

cannot  be  improved  by  special  assessments,  p7849n. 
PRIVATE    PROPERTY    (see   also    "Abutting   Owner;"    "Property;" 
"Property  Owner") — 

restrictions  as  to  use  of,  740.  • 

restraints  on  use  of,  constitutionality,  742. 

destruction  of,  under  police  power,  1470. 

unrea.oonable  restrictions  on  use  of,  as  taking,  1470. 

regulations    of,    and    restrictions    on,    for    aesthetic    purposes,    893, 
pp7060,  7061n.  \ 

restrictions  on,  relating  to  building  regulations,  948. 

interference  with,  in  the  exercise  of  the  police  power,  893. 

as  to  taking,  in  making  special  assessments,  2019. 

declaring  particular  use  of  land  as  nuisance,  902. 

police  power  extends  to  destruction  of,  892,  1470. 

discharge  of  sewage  on,  municipal  liability,  2699. 

abatement  of  nuisance  on,  p7084n. 

protection  of,  trespassing,  979. 

what  may  be  condemned  for  public  use,  1494-1503. 

may  be  dedicated  for  public  use,  1548,  pp7507,  7508n. 

improvements  extending  to,  validity  of  special  assessments  and  tax 
bills  for,  2115. 
PRIVATE  POWERS  (see  also  "Powers  of  Municipa.1  Corporations")— 

distinguished  from  governmental,  as  to  classification,  199. 
PRIVATE  PURPOSE  (see  also  "Public  and  Municipal  Purposes")— 

municipal  powers  cannot  be  used  for,  359a. 

granting  permit  to  use  street  for,  1627. 

municipality    cannot    construct    and    operate    street    railroad    for, 
p7654n. 

power  of  municipality  to  sell  supply  for  private  purposes.  1799. 
PRIVATE  ROAD—  r  i-     y        , 

highway  as  embracing,  1279,  p7309n. 
1»RIVY  VAULTS— 

as  nuisance,  regulation,  915. 
PRIZE— 

offer  of,  to  induce  sale  of  merchandise,  895. 
PROFANITY— 

forbidden,  971. 
PROFESSIONS— 

municipal  power  to  license,  986. 
PROFITS— 

reasonableness  of,  to  public  utility,  in  rate  making,  1762. 

estimated  from  municipal  plant  in  special  assessment  proceedings, 
p7904n.  r  f  F  e  , 

PROHIBITION— 

under  power  to  regulate,  810,  811. 

nature  of,  writ  of,  etc.,  2516. 

writ  of,  to  prevent  proceeding  for  violation  of  ordinance,  1100. 

to  question  validity  of  ordinance,  799. 
PROMISE— 

to  dedicate  land  to  public  use,  ineffectual,  p7516n. 

extra  compensation  to  municipal  ofScer  or  employee  cannot  be  based 
on,  525. 
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PEOMISSORY  NOTE— 

municipal  warrant  as,  2241. 
power  01  municipality  to  execute,  2161. 
PEOMOTIOijTS— 

in  officeaand  public  places,  507. 
I    of  policeipen,  p8106n. 
PROOF,  see  "Evidence." 

PEOPERTT   ^see   also    "Corporate   Property;"    "Private   Property;" 
"Property  Owner") — 
unreasonable  restrictions  concerning,  as  taking,  1470. 
destruction  of,  under  police  power  as  taking,  1470. 
private,  what  may  be  condemned  for  public  use,  1494-1503. 
apportionment  of,  on  extinguishing  or  dividing  municipal  corpora- 
tions, 312. 
subject  to  dedication  for  public  use,  p7507n. 
town  may  dedicate  land  for  court  house,-p7508n. 
corporations  may  dedicate  lands  for  public  use,  1548,  p7508u. 
meaning  of,  in  special  assessments,  p7893n. 
PEOPEETY  OWNEE   (see  also   "Abutting  Owners;"    "Private  Prop- 
erty;" "Property") — 
as  qualified  voter,  413. 
as  qualified,  to  hold  of&ce,  447. 

agreements  to  pay  for  all  of  public  improvements,  1864. 
improvements  by,  1825,  1826. 
when   mumicipaUty   is   agent   of,   as   to   public   improvements,   1817, 

p7668n. 
consent  of,  to  erect  billboards,  728,  734,  729. 
PROPOSALS  FOE  BIDS,  see  "Bids." 
PEOPOSITIONS— 

how  submitted  to  people  for  vote,  etc.,  see  "Elections." 
PROPEIETAET  POWEES,  see  "Powers  of  Municipal  Corporations." 
PEOSECTJTIONS— 

for  violation  of  ordinances,  see  "Actions  to  Enforce  Police  Regula- 
tions." 
PEOSTITTJTB  (see  also  "Bawdy  Houses")— 

forbidding  renting  property  to,  956. 
PROTEST- 

against  proposed  public  improvements,  1860,  1861. 
PEOVISIONS  AND  STTPPLIES- 

meaning  of,  p7789n. 
PROXIMATE  CAUSE— 

defect  in  street  must  be  proximate  cause,  2842. 
concurring  and  intervening  cause,  2842. 
defect  in  street  need  not  be  sole  cause,  2845. 
Massachusetts'  rule,  2846. 

act  of  injured  person  as  concurring  cause,  2848. 
application  of  rule  where  concurring  cause  is  slippery  condition, 
snow,  ice,  oil,  etc.,  2851. 
runaway  horse  as  proximate  cause,  2854. 
where  private  property  is  flooded  relating  to  construction  of  sewer, 

2699. 
contributory  negligence  as,  2820. 

of  injury  due  to  defective  street,  municipality  not  relieved  from 
liability  where  injury  caused  by  automobile  being  driven  to  a 
fire,  2622. 
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PUBLIC  (see  also  "PoUce  Powers")— 

diserimination  in  favor  of,  in  service  and  rates  of  public  utilities, 
1697G. 
PUBLICATION— 

proof  of  publication  of  ordinance  when  required,  864. 
method  of,  865. 

of  improvement  ordinance  or  resolution,  1877. 

of  ordinances  and  notice  of  pendency  for  passage,  697-699. 

of  advertisements  for  bids,  1213. 

of  notice  of  special  assessments,  2076. 
PUBLIC  BUILDINGS,  see  "Buildings." 

PUBLIC      CORPOEATION      (see      also      "Municipal     Corporations;" 
"Schools;"  "County;"  "Towns") — 

described,  106. 

distinguished  from  private,  106. 

municipal  corporation  is,  106. 

drainage  and  levee  districts,  p6427n. 

public  library,  p6428n. 

power  to  condemn  property  for  public  use,  1465. 

what  ones  may  enact  ordinances,  671. 
PUBLIC  EDUCATION— 

chapter  on,  2433-2444,  vol.  8,  see  "Schools." 
PUBLIC  HEALTH  (see  also  "Health;"  "PoUce  Powers")— 

delegation  of  powers  as  to,  to  municipal  corporations,  124. 

as  subject  of  police  power,  890. 
PUBLIC  IMPROVEMENTS— 

chapter  on,  1816-2016,  vol.  8. 

contracts  for,  see  ' ' Contracts. ' ' 

department  of,  434. 

nature  and  purpose  of,  1816,  p7779n. 

distinguished  from  public  utility,  p7843n. 

nature  of  power  to  provide,  1817. 

in  securing  municipality  acts  in  proprietary  capacity,  1817,  p7668n. 

municipal  power  to  make,  1818. 
as  state  or  local  function,  174. 
legislative  control,  1820. 
authorities  to  provide  for,  1821. 
delegation  of  power  as  to,  forbidding,  1822. 

governing  law  as  to,  1823. 

making,  as  taking  private  property,  1473a. 

outside  corporate  limits,  1824. 

expenditures  for,  as  municipal  purpose,  2167. 

by  property  owners,  1825. 
as  compulsory,  1826. 

power  to  make  street  improvements,  1827,  1828. 

opening  street  and  improving  distinguished,  1842. 

power  to  make  sidewalk  improvements,  1829. 

power  to  improve  as  a  continuing  power,  1830. 

changing  width  and  course  of  streets,  1831. 

paving,  repaving  and  repairing  distinguished,  1832. 

power  to  establish  and  maintain  boulevards,  1833. 

construction  of  improvement  laws,  1833a. 

municipal  discretion  as  to,  and  interference  by  courts,  1834,  1835, 
1837,  1838.  ,s 

discretion  as  to  plans,  1837,  1872,  1873. 
discretion  in  selecting  materials,  1838,  1874. 
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PUBLIC  IMPEOVEMENTS— Continued. 
Procedure. 

streets  to  be  established,  1842. 
establishment  of  street  grade,  1843. 

change  of,  1844. 
discontinuance  of  and  abandonment,  1847. 
preliminary  proceedings,  1848,  1870,  1871. 
notice  of  proposed  improvement,  1849. 
waiver  oiE,  1849a. 

form,  requisite  and  validity  of,  1850. 
description  of  improvement,  1851. 
who  entitled  to,  1852. 
time  of  giving,  1853. 
manner  orf,  1854. 

return  of  service  for  proof  of  delegation,  1855. 
petition  or  consent  of  property  owners  affected,  1856. 
form  and  requisites  of,  1857. 
withdrawal  of  consent,  1858. 
hearing  on  proposed  improvements,  1859. 
remonstrances,  1860. 

withdrawal  of,  1861. 
submission  of  questions  as  to,  and  approval  of  by  electors,  1862. 
mode  of  paying  for,  1863,  1867. 

agreements  of  citizens  and  property  owners  to  pay  for,  1864. 
sufficiency  of  ordinance  relating  to  payments  in  installments,  1865. 
estimates  of  costs  of,  1866. 
provision  for  means  of  payment,  1863,  1867. 
preliminary  ordinances  or  resolution,  1870. 
declaration  of  necessity  for,  1871. 
plans  and  specifications,  1872,  1837. 
change  of,  1873. 

specifications  of  materials,  1874,  1838. 
Ordinance  or  resolution  providing  for. 

necessity  for  ordinance,  resolution  or  order,   1875,  see  also   "Ordi- 
nances. ' ' 
sufficiency  of  order  for,  1876. 
publication  of  ordinance  or  resolution,  1877. 
ordinance  for  each  distinct  improvement,  1879. 
ordinance  for,  applying  to  parts  of  municipality,  eG-l. 
recommendation  of  ordinance,  1881. 

procedure  in  passing  ordinance,  1882,  see  also  "Ordinances." 
description  of  improvement,  1883. 
street  improvement,  1884. 
sewer  construction,  1885. 
description  by  reference,  1886. 
details  unnecessary,  1887. 

variance  between  ordinance  and  petition  or  estimates,  1888. 
certainty  of  ordinance,  1889. 
ordinance  must  be  reasonable,  1890. 
validating  void  ordinance,  1893. 
curative  statutes,  1894. 

amendment  of  improvement  ordinance,  1895. 
construction  of  improvement  ordinance,  1897. 
8  McQ.— 66 
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PUBLIC  IMPEOVEMBNTS— Continued. 
Consequential  damages,  lial)ility  for. 
general  liability  for,  1968. 

delay  in  doing  -work,  1968a. 

in  construction  of  repairs,  2634. 
constitution,  statute  or  charter,  1969,  1970.< 
where  improvement  not  authorized,  1972. 
agreement  fixing  amount  of,  1974. 
damages  for  change  of  grade,  1975-1979. 
bridges,  viaducts,  sub-way,  etc.,  1980. 
vacating  street,  1981. 
sewers  and  drains,  1982. 
who  liable,  1983,  1984. 
who  may  recover  damages,  1986. 
estoppel  to  claim,  1987. 
waiver  of,  1988. 
when  accrue,  1989. 

as  dependent  on  nature  and  location  of  property,  1990. 
measure  of,  1991. 
procedure  to  assess,  1992. 

review  of,  1993. 
payment  of,  1994. 
deduction  of  benefits,  1995. 
delay  in  claiming  or  suing  for,  1996. 
remedies  of  property  bwner,  1997. 
elements  of,  1998. 

interference  with  access  to  property,  1999. 

injury  or  destruction  of  shade  trees,  2001. 
interference  with  surface  water,  2002. 
remedies,  interference  with,  by  courts,  2003. 

injunction,  2004,  2006,  1708. 
conclusiveness  and  collateral  attack,  2010. 
who  may  question  validity  of  proceedings  for,  2012. 
waiver  of  defects  and  objections,  2013. 
application  of  doctrine  of  estoppel,  2014. 
review  by  appeal,  2015. 

by  certiorari,  2016. 
Contracts  for  public  improvements, 
power  to  make,  1901. 
notice  of  extent  of  power  to  make,  1902. 
must  be  authorized,  1903. 
mode  of  making,  1904. 
competitive  bids  for,  1905,  see  "Bids." 
necessity  to  be  in  writing,  1906. 
defects  and  irregularities,  effect  of,  1907. 

validity  of,  1910. 

provisions  effecting  cost  of  work,  1911. 
guaranty  of  work  and  stipulations  for  repair,  1912. 

when  contract  for  several  improvements,  1913. 
unauthorized  and  void  contracts,  1915. 
estoppel  to  deny  validity  of,  1916. 

conformity  to  provision  authorizing  improvement,  1918. 
ratification  of,  1921. 
assignment  of,  1922. 
construction  of,  1923. 
forfeiture  and  restoration  of,  1924. 
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PTJBLIC  IMPEOVEMENTS— Continued, 
performauee  of,  1925-1941. 

substantial  performance,  1925. 
defective  performance  and  waiver,  1926,  1927. 
excuse  for  defective  work  and  non-performance,  1928. 
acceptance  of  work,  1929,  1930. 
delay  and  waiver  thereof,  1931. 
partial  performance,  effect,  1932. 
time  as  essence  of  contract,  1933. 
right  to  abandon  or  annul,  1934. 
extension  of  time  for  performance,  1934. 
completion  by  municipality  where  abandoned,  1936. 
rights  of  third  persons,  1937. 
certificate  of  proper  performance,  1938-1941. 
payment  for  work  under,  1942-1953. 
extra  pay  for  extra  work,  1946. 
method  and  time  of  payment,  1947. 
from  special  assessments,  1948. 
conditions  as  to,  1949. 
out  of  special  funds,  1950. 
amount  of  recovery,  1951. 
interest,  1952. 

retention  of  part  by  municipality,  1953. 
liens  created  by  work  under,  1954-1958,  p7779n. 
bond  to  perform  work,  1959-1966. 
PUBLIC  LANDS— 

school  grounds  as  subject  to  special  assessments,  p7878n. 
PTJBLIC  LAWS— 

defined  and  distinguished  from  other  laws,  198. 
PUBLIC  LIBRAEY  (see  also  "Libraries")— 

corporation  created  to  maintain  as  public,  p6428n. 
as  public  corporation,  p6437n. 
PUBLIC    MONEYS,    see    "Donations;"    "Funds,    Municipal;"    "Ex- 
penditures." 
PUBLIC  MORALS  (see  also  "Police  Powers")— 
as  subjects  of  police  power,  890. 

act  creating  bureau  to  regulate,  applicable  in  certain  cities,  189. 
regulating  standing  of  stallions,  957. 
Tegulating  bawdy  houses,  prostitution,  etc.,  956. 
PUBLIC  MOVING  VANS— 

regulation  of,  977. 
PUBLIC  NECESSITY— 

ordinance  to  relate  to,  as  distinguished  from  private,  672. 
PUBLIC  NUISANCE,  see  "Nuisance." 
PUBLIC  OEDEE— 

as  subjects  of  the  police  power,  890. 
PUBLIC  POLICY—  ,,     .. 

of  state  as  found  in  constitution,  statutes  and  decisions,  173. 

ordinance  must  harmonize  with,  649. 

of  state,  municipal  street  regulations  to  conform  to,  1311,  pp7338, 

7339n. 
of  state  in  construction  of  ordinance,  810,  811. 
title  of  ordinance,  in  its  construction,  812. 

does  not  favor  constructive  service  in  public  employment,  p6762n. 
forbids  self-appointment  to  ofSce,  457a. 
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PUBLIC  POLICY— Continued.   , 

forbids  council  to  elect  one  of  its  own  members  to  an  pffioe,  p6720, 
6721n. 

lands  dedicated  for  streets  hampering  public  control,  contravenes, 
1545. 

contract  limiting  police  power  contravenes,  p7618n. 

discrimination  in  service  and  rates  as  against,  1697e. 
PUBLIC  PEOPEETY  (see  also  "Buildings;"  "Corporate  Property")— 

condemnation 'of,  1502. 

used  for  public  purposes  as  subject  to  special  assessments,  p7876n. 
PUBLIC  AND  MUNICIPAL  PUEPOSES— 

as  to  payment  of  claims  for,  237. 

constructing  a  water  supply  system  as  city  purpose,  237. 

as  to  acquiring  property  by  municipality,  1114,  1115,  1117. 

improvements  beyond  corporate  limits,  1824. 

taxation  to  raise  money  to  maintain  coal  and  fuel  yards  is,  740. 

payments  to  representatives   of  volunteer  firemen   who   are  killed, 
2171. 

whether  municipal  bonds  issued  for,  2280. 

contract  to  secure  location  of  state  institution  as,  p7255n. 

incurring  municipal  indebtedness  must  be  for,  2166. 
illustrations  of  such  purposes,  2167. 

relating  to  taxation,  2372. 

bond  to  secure  payment  of  labor  and  material  going  into  public  work 
is,  1960. 
PUBLIC  EIGHTS— 

superior  to  rights  of  grant  in  public  ways,  1670. 

paramount  as  to  use  of  streets,  1391. 
PUBLIC  SAFETY  (see  also  "Police  Powers;"  "Streets") — 

delegation  of  powers  as  to,  to  municipal  corporations,  124. 

as  sub.iect  of  police  power,  890. 

regulations  concerning,  as  taking  property,  1470. 

in  regulating  use  of  streets,  obstructions  on,  924-955a. 

no  municipal  liability  for  acts  relating  to  preservation  of,  2625. 
PUBLIC  SCHOOLS,  see  "Schools." 
PUBLIC  SEEVICE  COMMISSIONS— 

existence  of,  in  the  several  states,  229a. 

control  over  franchise,  1619. 

cannot  order  public  service  company  to  apply  for  franchise,  1619. 

may  order  construction  of  side  tracks,  switches,  cross-overs  and  ter- 
minals, incidental  to  operation  of  main  line,  1619. 
PUBLIC  SEEVICE  COMPANIES  (see  also  "Public  UtiUtles")— 

enumeration  of  regulations  authorized,  1470a. 

granting  certificate  of  public  convenience  and  necessity  to,  1642a. 

police  power  authorizing  inspection  and  supervision  of,  890. 

regulation  of  service  and  rates  of,  as  taking  private  property,  1470a. 

contract  by  city  and,  will  not  preclude  state  regulation,  1621. 

regulation  of,  by  municipality  as  to  service  and  rates  denied,  977. 

regulation  of  service  and  rate  of,  as  state  function,  174. 

operating  in  municipalities,  legislative  control  of,  229a-229f. 

discrimination  as  to  use  of  streets  by,  739. 

duty  to  render  service,  1660,  1689. 

surrender   of   franchise    and   withdrawal   from   public    employment, 
1660. 
surrender  of  lines  or  parts  thereof  of  road,  166()a. 
conclusions  of  author,  1660b. 
trial  operatio'n  of.  road  or  part  sought  to  be  abandoned,  1660e. 
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PUBLIC  SERVICE  COMPANIES— Continued. 

using  wires,  when  may  trim  or  sever  branches  of  trees  in  streets, 

1328. 
contracts  with  municipalities,  1717,  1719,  1721,  1723. 
governmental  control  of  service  and  rates  of,  1688a. 
duty  to  furnish  supply  or  service,  1689,  1660. 
discrimination,  1697. 

statutory  provisions,  1697a. 

statutory  and  common  law  rule  compared,  1697b. 
statutory  construction,  1697c. 
classification,  1697d. 
"exceptional  discrimination,"  1697e. 
products  below  cost  to  manufacturers,  1697f. 
discrimination  in  interest  of  public,  1697g. 
discrimination  by  municipality,  1697h. 
prior  contracts,  1697i. 
remedies  of  public  service  companies,  1770. 

suits  against  competitors  attacking  their  franchise,  1771. 
remedies  of  patrons,  1772. 
PUBLIC  USE  (see  also  "PubUc  and  Municipal  Purposes") — 

as  applied  to  private  railroads  and  switches  in  public  ways,  1363, 

p7368n. 
in  condemnation  of  property,  use  must  be,  1478-1493a. 
corporate  property  devoted  to,  right  to  dispose  of,  1141,  1142. 
condemnation  of  property  devoted  to,  1496-1501. 
of  street  as  establishing  it  as  public  way,  2733. 
property  held  for,  adverse  possession  in,  1158. 

property  devoted  to,  as  subject  to  special  assessments  for  local  im- 
provements, 2062a,  2062b. 
PUBLIC  UTILITY  COMMISSIONS,  see  "PubUc  Service  Commissions." 
PUBLIC  UTILITIES  (see  also  "Public  Service  Companies") — 
what  are,  1618   p7843n. 

distinguished  from  local  improvement,  p7843n. 
local,  as  municipal  function,  174. 

of  municipalities,  controlling  of  by  state  commissions,  189. 
of  municipalities  and  those  operating  therein,  legislative  control  of, 

229a-229f. 
state  may  authorize  municipality  to  construct  and  operate,  p7652n. 
selection  of  members  of  board  of,  by  municipality,  176. 
discretionary  power  of  municipality  in  management  of,  2590. 
municipal  railroad  as,  p7665n. 

public  and  municipal  purposes,  illustrations  of,  p7665n. 
operating  in  city,  regulation  of,  953. 
expenditures  for,  as  municipal  purpose,  2167. 
expenses  for,  as  to  debt  limits,  2205,  2209. 
action    to    prevent   unjust   discrimination    in   rates    and    service   by 

municipality,  2590. 
of  municipality,   liability  for   torts   in   connection   therewith,   2680, 

2682,  2683. 
exemptions  of,  from  taxation,  2384. 
PUBLIC   WATS,   see    "Alleys;"    "Bridges;"    "Crosswalks;"    "Side- 
walks;" "Streets." 
PUBLIC  WELPAEE,  see  "General  Welfare  Clause;"  "Police  Power." 
PUBLIC  WORK   (see  also   "Bids;"    "Contracts;"    "PubUc   Improve- 
ments")— 
department  of,  434. 
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PUBLIC  WOEK— Continued. 

regulating  hours  of  labor  on,  under  general  welfare  clause,  895. 

prescribing  terms  and  conditions  for  the  doing  of,  741. 

rights  vested  in  contractor  for,  765. 
PUBLICITY— 

of  ordinance    evidence  aliunde  the  record,  795.  ' 

PUEBLOS— 

judicial  notice  of  boundaries  of  unincorporated,  not  taken,  157. 
PUNISHMENT,   see    "Penalties   of   Ordinances;"    "OSenses   Against 

State." 
PUECHASE— 

distinguished  from  exercise  of  power  of  eminent  domain,  1453. 
PUECHASEE— 

,  rights  of  where  lands  have  been  dedicated  for  streets  and  public 
ways,  1605. 
PUEPOSES— 

for  public  work,  judicial  consideration  of,  1837. 

object  means  purpose,  p6877n. 

in  public  improvement  proceedings,  2112. 

Q- 

QUALIFICATION— 

of  signers  of  petition  to  incorporate,  142. 
QUANTUM  MERUIT— 

as  basis  to  recover  salary  by  officer,  p6743n. 

action  of,  to  recover  for  public  improvements,  1945.   ' 
QUARANTINE— 

municipal  powers  as  to,  905. 
QUAEEIES— 

power  of  municipality  to  operate,  1812. 
QUASI-MUNICIPAL  COEPOEATIONS— 

described.  111. 

school  districts,  113,  114,  2433-2444. 

counties,  112. 

board  of  education,  2434. 

liability  for  torts,  2605. 
QUESTIONS  OF  LAW  AND  FACT— 

as  to  intention  to  dedicate  lands  for  public  use,  1573. 

acceptance  of  dedication  as  a  fact,  1591. 

as  to  reasonableness  of  ordinances,  729. 

as  notice  to  municipality  of  defects  in  streets,  2818. 

contributory  negligence  in  use  of  streets,  2841. 

as  to  substantial  performance  of  improvement  contract,  1925. 

of  benefits  from  special  assessments,  pp7853,  7854n,  2045. 
QUOEUM— 

of  definite  body,  594. 

at  council,  594-599. 

of  boards,  commissioners,  committees,  etc.,  595. 

when  definite  vote  required,  596. 

vote  in  suspending  rules,  597. 

in  elections  by  council,  598. 

how  affected  by  interest  of  members,  599. 
QUO  WAEEANTO— 

nature  and  purpose  of  writ  of,  2526. 

when  writ  of,  will  issue,  2526. 
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QUO  WAEBANTO— Continued. 

to  test  existence  of  office,  2529. 

questioning  annexation  proceedings,  2531. 

ouster  from  exercise  of  franchise,  2532. 
parties,  2533,  2534. 
sufficiency  of  information,  2535. 
existence  of  other  remedy,  158. 
to  question  creation  of  municipal  corporation,  158. 
to  test  proceedings  changing  municipal  limits,  p6579n., 
to  determine  title  to  office,  469,  470. 
for  forfeiture  of  franchise  for  abandonment  by  nonuser,  1667. 


RACE  COTJESE— 

in  street,  unauthorized,  1391. 

in  public  ways,  as  nuisance,  1364. 

municipal  liability  for  permitting  racing  in   streets,   2752a,  p8380, 
8381n.    , 
EACE  QUESTION— 

ordinance  segregating  whites  and  negroes  as  to  residence  location, 
742,  895. 
RAGS— 

storing,  regulation,  p7085n. 
RAILROADS— 

consent  of  local  authorities  to  establish  and  operate  in  streets,  185. 

operated  by  municipality,  as  governmental  function,  2685. 

when  municipality  cannot  be  jointly  interested  in,  185. 

operating  in  streets,  regulation  of,  953-955. 

condemnation  of,  1500. 

manner  of  construction  on  company's  property,  reasonableness,  734. 

aid  to,  forbidden,  2170. 

owned  by  city  and  corporation,  2170. 

duty  of,  to  construct  bridge,  p7473n. 

requiring   connections,   interchange   of   cars   and   other   facilities   as 
exercise  of  police  power,  1470a. 

property  of,  as  subject  to  special  assessment,  2050,  2051. 
RAILROAD  COMMISSION,  see  "PubUc  Service  Commission." 
RAILROAD  TRACKS— 

in  streets,  as  proper  use,  1333. 

private  in  streets  as  nuisance,  1363,  p7368n. 

in  streets,  declaring  as  nuisance,  902. 
RAILROAD  TRESTLE— 

insufficient  clearance  of,  injury  from,  as  actionable,  p8397n. 
RATES  OP  PUBLIC  SERVICE  COMPANIES— 

incidental  charges  include  rents  for  meters,  1729. 
Power  to  &x. 

power  to  contract  as  to,  distinguished,  1733. 

power  of  state  to  regulate  rates,  1734,  1254,  174. 

delegation  to  commission,  1735. 

power  municipality  to  regulate,  1736,  382. 

regulation  of,  as  taking  private  property,  1470a. 

regulation  of  rates  must  not  impair  obligation  of  contract,  1737. 

power  of  state  to  change  rates  fixed  by  municipal  grant  and  fran- 
chise, 1737a. 
rates  as  condition  to  local  consent  to  operate  in  streets,  1737b. 
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BATES  OF  PUBLIC  SERVICE  COMPANIES— Continued. 

whether  provision  in  contract  fixes  rates,  1739. 

regulgiting  rates  outside  municipality,  1740. 

company  as  precluded  from  denying  power  to  contract  as  to  rates 
or  attacking  reasonableness  of,  1744. 

manner  of  fixing  by  municipality,  1744. 
EeasouaT>leness  of  rates.  ' 

rates  must  be  reasonable,  1744. 

rates  fixed  by  municipality  presumed*  reasonable,  1744. 

how  far  rates  subject  to  review  by  courts,  1746. 

court  cannot  fix  rates,  1747. 

matters  considered  in  determining  reasonableness,  1748. 

methods  of  valuation,  1748a. 

reasonableness  looked  at  from  different  standpoints  of  patron  and 
company,  1749. 

present  value  of  property  as  test,  1750. 
I   cost  of  reproduction  as  test,  1753. 

value  as  "going  concern,"  1756. 

good  will  as  item  of  value,  1757. 

deducting  for  depreciation,  1758. 

capitalization  and  bonded  indebtedness,  1761. 

what  profit  deemed  reasonable,  1762. 

contract  as  to,  between  municipality  and  public  service   company, 
1168. 

when  plant  owned  by  municipality,  1803. 

municipal  trading,  chapter  on,  1807,  1809,  1812. 

buying  and  selling  fuel,  1809. 

operation  of  public  restaurant,  p7658n. 

quarries,  1812. 

discrimination  in,  operated  by  municipality,  action  to  prevent,  2590. 
RATIFICATION  (see  also  "Estoppel")— 

of  dedications  for  public  use,  1546. 

of  municipal  contracts,  1255-1258,  1260,  1261,  1920. 

of  unauthorized  contracts,  mode,  371. 

of  contracts  or  indebtedness  in  excess   of  debt  limit  unauthorized, 
2239. 

at  irregular  or  void  acts  by  legislative  body,  611. 

of  ordinance,  title,  685. 

of  dedication  after  acquisition  of  title  to  property,  1546. 

of  improvement  work  by  municipality,  1972. 
,  of  municipal  bonds,  2309,  2310. 

invalid  municipal  bonds  cannot  be  ratified,  2289. 

of  acts  beyond  scope  of  agents  authorized  by  municipality,  2657. 
EAT  PROOFING— 

requirement  of,  in  buildings,  949. 
READING  BILLS— 

of  council  on  different  days,  610. 
REASONABLE  CARE   (see  also   "Contributory  Negligence;"    "NegU- 
gence;"  "Unsafe  Streets") — 

to  keep  streets  safe,  what  is,  2726. 

by  travelers  in  use  of  sidewalks,  streets  and  public  ways,  2821-2823. 
REASONABLE  DOUBT— 

instruction  on,  p7201n. 
REASONABLENESS  (see  also  "Ordinances;"   "Rates  of  Public  Serv- 
ice Companies") — 

of  action  in  changing  municipal  boundaries,  274,  276. 
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REASONABLENESS— Continued. 

of  rates  of  public  utilities,  1744,  1745. 

of  amount  of  license  tax,  1002. 

of  terms  of  municipal  contracts,  1167. 

of  temporary  use  of  street  as  to  whether  or  not  an  obstruction,  1339. 
REASSESSMENT— 

in  special  assessment  proceedings,  2097,  2128. 
RECALL— 

exercising  power  of,  414-416. 

in  municipal  charter,  321. 

removal  of  officers  by,  560. 
RECITAL— 

in  ordinance,  of  power  to  enact  it,  679. 

in  warrants,  2245. 
RECITALS  IN  MUNICIPAL  BONDS— 

who  may  rely  upon  estoppel  by  recital,  2329. 

authority  to  make,  2331. 

effect  of,  in  absence  of  power  to  issue  bonds,  2334. 

contrary  to  matters  of  record,  2335. 

contrary  as  to  ordinance,  resolution  or  orders  of  court,  2336. 

as  assessable,  to  deny  compliance  with  conditions,  2339. 

rules  applied  to  railway  aid  bonds,  2340. 

in  funding  and  refunding  bonds,  2242. 
RECONSIDERATION  (see  also  "Rescission;"  "Eevocation")— 

general  powers  of  legislative  body  respecting,  612. 

power  to  rescind  prior  acts,  613. 

rescinding  votes  in  electing  and  appointing  oiifieers,  614. 

of  bids  for  public  works,  1226. 
RECONSTRUCTION— 

of  streets,  special  assessments  for,  2230. 

' '  reconstructed, ' '  p7681n. 

of  streets,  distinguished  from  repairing,  p7848n. 
RECORDS— 

of  conviction  for  violation  of  ordinance,  1089. 

sufficiency  of,  to  review  conviction  for  violating  ordinance,  1101. 

on   certiorari   to   review   conviction    for    violating    ordinance,    1096. 

in  special  assessment  proceedings,  2104. 
RECORDS,  MUNICIPAL— 

keeping  of  necessary,  617. 

who  to  keep,  618. 

sufficiency  of,  presumptions,  619. 
taking  yeas  and  nays,  620. 

as  evidence,  621. 

parole  evidence  to  prove,  623. 

parole  evidence  to  show  omission,  624. 
imperfect;  rights  of  creditors,  625. 

amendment  of,  626. 

inspection  of,  630. 

enforcing  delivery  of,  631. 

proof  of  record  of  ordinance,  863. 

recording  ordinances,  695. 

in  proceedings   to   remove    or   suspend   municipal    officers   and    em- 
ployees, 568. 
EEDEMPTION— 

of  property  sold  for  unpaid  taxes,  2408. 

of  property  in  proceedings  to  enforce  special  assessments,  2156. 
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EEFEEENCES— 

description  of  public  implrcrvement  by,  1886. 
EEFEEENDUM  (see  also  "Elections;"  "Initiative")— 

power  as  to,  reserving  in  Oregon  constitution  to  local  electors,  345. 

in  municipal  charter,  321. 

exercising  power  of,  414-416.  • 

in  the  enactment  of  ordinances,  671,  694,  694a,  694c. 

existence  of  powers  as  to,  as  effecting  legislative  acts,  195. 

invoking,  whether  act  executive  or  legislative,  351c. 

power  of,  as  limited  to  acts  constituting  t)he  exercise  of  legislative 

power,  694. 
when  privilege  of,  given  to  legal  voters  ordinance  cannot  limit  it 

to  "registered  voters,"  740. 
in  change  of  municipal  boundaries,  269,  270. 
amendment  and  repeal  of  ordinance  adopted  by,  821,  825. 
EEFUND— 

of  special  assessments,  2156b. 
of  excess  payment  of  local  assessments,  p8164n. 
EEPUNDING  BONDS,  see  "Municipal  Bonds." 
EEFUNDING  DEBTS— 

as  creating  indebtedness,  2226. 
EEGISTEEED  VOTEES— 

meaning  of,  740. 
EEGISTEATION— 

of  municipal  bonds,  2275. 
"EEGULAE  MEETING"— 

of  county  court,  to  consider  assessments  and  benefits,  p7887n. 
"EEGULAE  SESSION"— 

of  county  court,  to  consider  assessments  and  benefits,  p7887n. 
EEGULATE— 

power  to,  as  power  to  prohibit,  356,  810,  811,  959,  990. 
power  to,  as  power  to  license,  989. 
EEGULATION— 

ordinance  as  municipal,  637. 
EEIMBUESEMENT— 

of  public  officers,  514. 
EEINSTATEMENT— 

of  municipal  officers  and  employees  removed  or  suspended,  573. 
of  municipal  officer  or  employee,  salary  or  compensation,  520,  p6751n. 
EEISSUANCE— 

of  municipal  warrants,  2257. 
EELIGION— 

forbidding  discharge  of  employees  on  account  of,  411. 
political  cause  forbidding  the  discharge  of  employees  on  account  of, 
411. 
EEIilGIOUS  LIBEETY— 

ordinance  forbidding  playing  baseball  on  Sundayj  746. 
EELIGIOTTS  SOCIETIES— 

exemptions  from  taxation  of  property  of,  2064,  2399,  pp7878,  7879n. 
EEMEDIES  (see  also  "Streets") — 

by  municipality  for   street   obstructions   and   encroachments,   1368- 

1373. 
by  private  persons  and  abutting  owners  for  street  obstructions  and 

encroachments,  1374-1389a. 
of  creditors  when  debt  limit  exceeded,  2239. 
of  property  owners  resulting  from  public  imprcrvements,  1997. 
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BEMEDIES— Continued. 

on  municipal  contracts,  1274-1276. 
relating  to  municipal  bonds,  2346-2349. 

enjoining  bond  issue,  2346. 

mandamus  to  compel  issuance  of,  2347. 

actions  on  to  recover  amount  due,  2348. 

where  bonds  are  invalid,  2349. 
for  collection  of  taxes,  2407. 
in  equity  against  special  assessments,  2127. 

changfi  of  remedy  by  lien  in  special  assessment  proceedings,  2106. 
to  recover  payment  of  special  assessments,  2156a. 

refund  of  special  assessments,  2156b. 
against  municipality  where  a  tax  is  wrongful,  2410. 
BEMONSTEANCES— 

against  annexation  of  municipal  territory,  p6575n. 
against  public  improvements,  1860,  1861. 
EEMOVAL  AND  SUSPENSION  OP  OPPICEKS— 
removal  for  cause,  552. 
municipal  by  governor,  p6511n. 
removal  of  elective  officer,  553. 
,  of&cer  holding  for  definite  term,  554. 
authority  to  exercise  power  of  removal,  555. 
sufficiency  of  cause  for  removal,  536. 

restrictions  as  to  removal,  civil  service  and  veterans'  laws,  557. 
appointed  officers  without  terms,  558. 
sub-ordinates  and  employees,  559. 
removal  by  recall,  560. 
suspension  of  officers  and  employees,  561. 
proceedings  for  removal,  563. 

presentation  and  sufficiency  of  charges,  564. 

composition  of  removal  tribunal,  565. 

hearing  or  trial;  evidence;  judgment  and  record, '566-568. 
judicial  review  of  removal  proceedings,  569,  570. 
certiorari  to  review  proceedings,  571. 
mandamus  to  review  proceedings;  reinstatement,  572. 
mandamus  to  determine  title  to  office,  2551. 
quo  warranto  as  to,  2526,  2529. 

mandamus  to  compel  performance  of  duties  by,  2566. 
in  case  of,  salary  or  compensation,  520. 
removal  as  creating  vacancy,  p6719n. 
mandamus  to  compel  refraining  from  attempting  to  remove  officer, 

2566. 
injunction  to  prevent  removal  of  municipal  employees,  2502. 
of  school  officers  and  employees,  2437,  2439,  2440,  2443. 
of  policemen  and  firemen,  2420,  pp8110-8112n. 
RENT— 

for  meters,  1729. 
EEPAIES— 

meaning  of,  pp7745,  7753n. 

employment  of  contractor  to  make  who  did  the  original  work,  1912. 
distinguished  from  paving  and  repaving,  1832. 
"repairing,"  p7681n. 

distinguished  from  reconstruction,  p7847n. 
EEPAVING— 

of  streets,  meaning  of,  p7848n. 
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EEPEAL  (see  also  "Rescission;"  "Eevocation") — 
meaning  of,  825. 

of  ordinance  enacted  by  initiative  or  referendum,  821,  825. 
of  charter,  by  general  laws,  829. 
implied  or  constructive  repeal,  831,  832. 
by  charter  amendment,  840. 

when  charter  provisions  supersede  general  laws,  841. 

of  ordinances,  power,  825. 

improvement  ordinances,  828.  , 

by  provisions  of  general  law,  829. 

question  of  intent,  decisions  illustrated,  830. 

implied  or  constructive  repealp,  831,  832. 

implied  repeals  of  general  or  special  ordinance,  833. 

effect  of  repeal,  revival,  834. 

of  penal  ordinances,  835. 

effect   of  repeal  and   re-enactment,   837. 

effect  of  revision  of  ordinances  as  to,  838. 

repeal  of  ordinances  by  ordinance  only,  839. 

when  ordinance  superseded  by  charter  amendment,  840. 

when  ordinance  superseded  by  general  laws,  843. 

surrender  of  special  charter;  change  in  class  or  grade,  844. 

dissolution  and  reorganization  of  corporation,  845. 

by  electors  of  town  of  order,  rule  or  regulation  of  selectmen,  825. 

state  motor  law  as  superseding  ordinance  traffic  regulations,  194,  195. 

as  to  taxation,  construction,  2371. 

of  charter  by  substituting  new  for  aid,  130a. 
EEPRESENTATIVE  DISTRICTS— 

alteration   of   boundaries   of   in    changing   municipal   limits,   p6564, 
p6565n. 
EEPEODtTCTION— 

in  rate  making,  1748a,  1753. 
"EEQUIEED"— 

as  to  exercise  of  power,  not  same  as  "authorized,"  p7667n.  , 
EES  ADJUDICATA— 

when  question  of  validity  of  ordinance  is,  794. 
EESCISSION     (see     also     "Reconsideration;"     "Repeal;"     "Revoca- 
tion")— 

of  municipal  contracts,  1270. 

of  contract  between  municipality  and  public  service  company,  p7618n. 

authorizing  municipalities   to   maintain   free   libraries   denied   after 
acceptance  and  establishment,  p8122u. 
EESEEVATIONS— 

in  dedications  to  public  use,  1545. 

of  right  to  alter,  amend  or  repeal  franchise  contracts,  763. 

"reserved"  on  dedication  plat,  p7512n. 
RESIDENCE— 

segregating  white  and  negro  races  as  to  location  of,  895. 
EESIDENCE  DISTRICTS— 

limiting  height  of  buildings  in,  949. 

building  regulations  relating  to  the  establishment  of  exclusive,  948. 

requirement  as  to  consent  of  property  owners  to  erect  bill  boards  in, 
929. 

excluding  automobile  garage  from,  911. 

location  and  construction  of  public  garage  on  consent  of  property 
owners,  734. 

forbidding  lumber  yards  in,  951. 
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EESIDENCE  STREETS— 

forbidding  business  on,  907. 

forbidding  store  buildings  on,  907. 

forbidding  buildings  for  flats  on,  907. 

forbidding  undertaking  establishment  on,  907. 

ordinances  forbidding  business  on,  727. 
EESIDENT  POPULATION— 

as  to  incorporation,  140. 
RESIGNATION— 

of  office,  495.  ' 

by  implication  or  abandonment  of  offices,  496. 
by  election  to,  or  existence  of  another  office,  497. 

acceptance  of,  498. 

of  office,  presentation  and  acceptance,  p6718n. 

of  officer,  bars  salary,  p6760n. 

of  policeman   inoperative  when  conditional,  pSllOn. 
EES  IPSA  LOQUITUR— 

doctrine  of,  as  applicable  to  a  municipal  corporation,  2778. 
RESOLUTIONS  (see  also  "Ordinances")- 

difference  between,  and  ordinance,  633. 

resolutions  as  to  when  action  may  be  taken  by,  636. 

is  not  a  local  law,  637. 

preliminary,  for  public  improvements,  1870. 

for  public  improvement,  1875. 

providing  for  municipal  elections,  2196. 

motion  duly  carried  and  entered  of  record  as,  637. 

acceptance  of  dedication  of  land  to  public  use,  1580. 

acceptance  of  public  work  by,  p7760n. 

fixing  amount  of  special  assessments,  2094. 

cannot  create  office  or  position  of  patrolman,  2414. 

initiating  tax  levy  by,  2404. 
RESPONDEAT  SUPERIOR— 

as  applicable  to  municipalities,  2652  et  seq. 
RESTAURANTS— 

regulation  of,  977. 

public,  operation  of  by  municipality,  p7658n. 
RESTORATION— 

of  contracts  for  public  improvements,  1924. 
RETAIL  STORES— 

ordinance  regulating  location  of,  907,  pp7087,  7088n. 
RETROSPECTIVE  LEGISLATION,  see  "Curative  Statutes." 
RETROSPECTIVE  ORDINANCES— 

constitutionality  of  ordinances  as  to,  740. 

as  to  giving  such  effect  in  construction,  810,  811. 
RE-ENACTMENT— 

as  relates  to  repeals,  837. 
REVENUES  (see  also  "Funds,  Municipal") — 

collector  of,  as  a  state  officer,  177. 

ordinance  to  raise,  639. 
REVERSION- 

by  misuser  or  abandonment  of  land  dedicated  to  public,  p7540n. 
REVIEW  (see  also  "Appeals;"   "Certiorari") — 

of  incorporation  proceedings,  146. 

of  proceedings  to  assess  damages  in  making  improvements,  1993. 

of  proceedings  in  actions  for  violating  ordinance,  1091-1101.      ' 

of  amount  of  license  tax,  1002. 
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EBVIEW— Continued. 

of  proceedings  changing  municipal  boundaries,  291. 

of  decisions  as  to  claims  against  municipalities,  2472. 

of  annexation  proceedings,  291. 
EEVISION— 

of  ordinances  as  to  repeals,  838. 

of  special  assessments,  2097-2103. 
EEVIVAL— 

suspension  of  municipal  functions,  316. 

relating  to  repeals,  834. 
REVOCATION,  see  "Repeal;"  "Bescission." 

of  appointment  of  officer,  465. 

of  license  or  permit,  1008. 

of  permit,  1319. 

of  permit  to  use  sub-surface  of  street,  1348. 

of  permission  to  maintain  areaway,  1370. 

of  dedications  ta  public  use,  1592. 

of  allowance  of  pension  to  policeman,  p8114n. 

power  of  taxation,  2373. 
BEWAEDS— 

for  offenses  against  state  laws,  391. 

for  arrest  and  conviction  of  one  guilty  of  arson  within  municipal 
area,  367,  891. 

for  apprehension  of  murderer  of  inhabitant,  offer  of  under  general 
welfare  clause,  denied,  895. 
EIDGES-- 

of  ice  on  sidewalk,  injury  from,  municipal  liability,  2789. 
BIDING— 

in  streets,  regulating,  932. 
EIGHT  OF  WAT— 

of  vehicles  and  pedestrians  using  streets,  1392b,  1394b. 
EIPARIAN  OWNEES— 

of  municipality  as,  1112. 
EHODE  ISLAND— 

local  self  government  in,  p6492n. 

title  to  streets  in,  p7328n. 
EOAD  CEOSSINGS— 

in  municipality,  legislative  control  of,  165. 
EOAD  DISTEICTS— 

as  q^Klsi  public  corporations,  111. 

in  Kansas,  p6437n. 
EOAD  EOLLEE— 

left  standing  in  street  by  municipality  as  nuisance,  p8248n. 
EOADS  (see  also  "Highways;"  "Streets")— 

country,  as  including  streets,  1283. 

streets  do  not  include,  1283. 

authority  over  streets,  has  hot  authority  to  control,  1283. 

as  streets  on  formation  of  municipality  or  on  annexation  of  terri- 
tory, 1287. 
BOOT— 

of  tree  in  sidewalk,  injury  from  as  actionable,  p8412n. 
EOPES— 

across  sidewalk,  injury  from,  as  actionable,  p8410n. 
ETJBBISH— 

removal  of,  915. 
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BTJIjES— 

for  conducting  business  of  municipal  or  legislative  body,  606. 

vote  necessary  in  suspending,  597. 
EULES  OF  PUBLIC  SERVICE  COMPANIES— 

reasonableness  of,  1712. 

payment  in  advance,  1713. 
EUEAL  PEOPEETY— 

taxation  of,  2398. 
classification,  p8086n. 
EUTS— 

driveways  of  streets  need  not  be  kept  free  from,  2779. 

injury  from,  to  be  actionable  must  render  driveway  not  reasonably 
safe  for  travelers  exercising  ordinary  care,  2779,  2780. 

S. 
SABBATH,  see  "Sunday." 
SAILOES— 

of  world  war,  memorial  to,  as  public  purpose,  2372. 
SAINT  PAUL,  MINNESOTA— 

status  of  board  of  education  of,  p8124u. 
SALARIES,  see  "Officers." 
SALES— 

of  municipal  bonds,  2303,  2304. 

of  property  for  unpaid  taxes,  2408. 

of  property,  to  enforce  special  assessments,  2154. 
SALOON  DISTEICT— 

establishment  of,  reasonableness,  734. 
SANITAET  DISTEICT— 

as  a  municipal  corporation,  108. 

improvements  in,  under  Illinois  law,  p7454n. 
SANITAEY  EEGULATIONS  (see  also  "Health;"  "Police  Powers")— 

local,  as  state  function,  174. 
SAW  MILL— 

declaring,  as  nuisance,  902. 
SCALES— 

for  weighing,  in  street,  as  nuisance,  p7369n. 
SCAVANGEE— 

ordinances  forbidding  private  persons   from   following  business   of, 
727. 
SCHOOL  DI8TEICTS— 

as  guasi  public  corporations.  111. 

distinguished  from  municipal  corporations,  113. 

powers  of,  114. 
SCHOOLS— 

public,  establishment  and  government  of,  174,  2333,  2400. 

status  of  boards  of  education  and  school  districts,  2434. 

election  of  members  of  board  of  education,  2436. 

powers  of  boards  oi  education,  2437. 

removal  of  members  of  board,  2439. 

removal  of  teacher,  2443. 

compensation  of  teachers,  2444. 

superintendent  of,  2440. 

property  condemned  for  purpose  of,  as  public  use,  1489. 

lands  may  be  dedicated  for,  1545. 

right  to  sue  and  be  sued  as  bodies  politic  and  corporate,  2434,  pp8123, 
8124n. 
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SCHOOLS— Continued. 

when  board  of  education  of,  may  sue  and  be  sued,  p8145n. 

establishment  of  high  schools,  2437. 

regulation  as  to  location  of  garage  with  reference  to,  742. 

application  of  debt  limits  to,  2214. 

buildings,  municipal  liability  for  torts,  2675. 

members  of  board  of  education  as  municipal  officers,  pp6508,  6509n. 

exemption  of  manufactories  from  payment  of  taxes  for,  2400. 

property  of,  as  exempt  from  speeialf  assessments,  p7878n. 
SCIENTIFIC  societies— 

exemptions  from  taxation  of  property  of,  2399. 
SCIEE  FACIAS— 

proceedings  by,  to  collect  special  assessments,  2136. 
SEAL— 

certification  of  municipal  ordinances  under,  256. 
SEA  WALL— 

to  protect  city,  as  public  purposes,  p7665n. 

construction  of,  by  special  assessments,  pp7851,  7852n. 
SEALEES— 

of  weights  and  measures,  legislative  act  creating  as  special  law,  187. 
SELECTMEN— 

of  town,  ^majority  of,  to  sign  town  promissory  notes,  2161. 

SELF  appointment- 
Is  not  sanctioned,  457a. 
SELF  ENFORCEMENT— 

constitutional  provisions  as  to  debt  limits,  2205,  2211. 
SELF  GOVERNMENT,  see  "Local  Self  Government." 
SENTENCE— 

in  actions  to  enforce  ordinance,  1088. 
SEPTIC  TANK— 

as  nuisance,  injunction  to   prevent   construction   and   maintenance, 
p8275n. 

as  local  improvements,  p7844n. 
SERVANTS   (see  also   "Master  and  Servant")— 
,    duty  of  municipality  to  employing  competent,  2665. 

liability  of,  in  actions  to  enforce  ordinance,  1075,  1076. 
SERVICE,  see  "Public  Service  Companies." 
SET  0FF8— 

as  defense  to  action  by  municipal  employee  for  salary,  p6762n. 

as  defense  in  suit  to  enforce  special  assessments,  p7669n. 

allowed  land  owner  for  improvements  as  subject  to  limitation,  p7962n. 
SETTLEMENT,     see     "Claims,     Against    Municipalities;"     "Compro- 
mise;" "Pajrment." 
SEVERANCE,  see  "Boundaries." 
SEWER  INLET— 

in  street,  injuries  from,  municipal  liability,  p8392n. 
SEWER  PIPE— 

on    or   near    sidewalk    pedestrian    injured    by    municipal    liability, 
p8373n. 
SEWER  TRENCH— 

in  street,  injuries  to  boys  at  play,  municipal  liability,  p8392. 
SEWERS  AND  DRAINS— 

gutters  and  catch  basins  are  not,  p7452n. 

municipal  power  to  construct  and  maintain,  1428. 

inherent  power  as  to,  1818. 

interfering  with  private  property  in  constructing,  1430. 
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SEWERS  AND  DEAINS— Continued. 

construction  of,  aa  exercise  of  police  power,  2053,  p7851n. 

power   to  contract   for  sewers,   1431. 

authorities  empowered  to  construct,  1432. 

sewer  outlet  beyond  corporate  limits,  1434,  1824,  p7674u. 

discretionary  power  to  construct,  1435. 

special  assessments  for  construction  of,  2037,  2053. 

use  of  streets  and  alleys  for,  1436. 

pipes  and  drains  in  streets  by  abutting  owner,  1344. 

exercising  power  to  construct;  polluting  stream,  1445,  1446. 

municipal  poTver  to  oontrol  and  regulate;  sewer  connections,  1448. 

permit  to  make  connections,  1449. 

obligations  to  keep  sewers  in  proper  condition,   1451. 

private  sewer  and  connections  therewith,  1427. 

connection  of,  with  buildings,  916. 

power  to  purchase,  already  constructed,  1431,  p7454n. 

providing  for  asceptic  tanks  as  part  of  system,  p7454n. 

construction  of,  liability  for  damages,  1982. 

acceptance  of  drainage  ditch  as  taking  private  property,   1473a. 

construction  of  sewer  aa  taking,  1473a. 

property  condemned  for,  as  public  use,  1490. 

use  of  street  for;  compensation  to  abutting  owners,  p7616n. 

as  nuisance,  regulation  of,  916. 

consequential  damages  due  to  construction  of,  as  taking,  1473a. 

torts  arising  from,  2689,  2690. 

defective  plans,  2693. 
inadequate,  2694. 
negligence   in   construction,   2695. 

failure  to  repair,  2695. 

notice  of  defect  or  obstruction,  2696. 

nuisances  arising  from,  2697. 
causing  death  or  sickness,  2698. 

discharge  of  sewage  on  private  property,  2699. 

surface  water,  2700,  2707. 
SEXES— 

association  of,  in  public  places,  746. 
SEXUAL  INTEEC0TJE8E— 

between  whites  and  negroes,  ordinance,  p7035n. 

forbidding,  956. 
SHADE  TEEES,  see  "Trees." 
SHEDS— 

over  sidewalks  as  obstructions,  1341. 
SHOOTING  GALLEEY— 

in  street,  injury  from,  municipal  liability,  p8380n. 
SHOW  BOAEDS,  see  "Bill  Boards." 
SHOW  CASES— 

as  street  obstructions  and  encroachments,  1333,  1349. 
SHOWS,  see   "Camivals;"    "Exhibitions;"    "Fairs;"    "Fireworks;" 

'  'Moving  Picture  Shows; "  "  Theaters. ' ' 
SIDE  TEACKS— 

when  public  service  commission  may  order  construction  of,  1619. 
SIDEWALKS  (see  also  "Streets")— 

definition,  1286. 

what  included  in  term,  1286. 

as  part  of  street,  1286. 

municipal  power  as  to  construction  and  improvement  of,  1829. 
8  McQ.— 67 
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SIDEWALKS— Continued. 

reconstTuetion,  repaying  and  repairing  of,  1832,  p7681n. 

as  included  in  street,  in  special  assessment  law,  p7710n'. 

municipal  expenditures  for  unauthorized  when  special  taxation  is 
provided  for,  2167. 

rights  of  abutting  owners  in  and  use  of,  by,  1324. 

grading  as  part  of  cost  of  construction,  p79<)4n. 

whether  included  in  general  power  to  improve  streets,  2028. 

time  of  levying  special  assessments  for  construction  of,  p7888n. 

front  foot  rule  in  levying  special  assessments,  p7894n. 

municipal  liability  for  unsafe,  2743-2745. 

what  is,  as  to  municipal  liability  for  unsafe,  pp8371,  8372n. 

injuries  from  particular  defects  in,  as  actionable,  2785. 
holes,  depressions,  irregularities,  etc.,  2785. 
steps  or  abrupt  slopes,  2786. 

obstructions,  2787. 
excavations  and  openings,  2788. 
ice  and  snow,  2789. 

need  not  be  kept  fit  for  use  for  vehicles  and  horses,  2735. 

pedestrian  not  on,   contributory  negligence,   2830. 

failure,  to  construct,  as  distinguished  from  .failure  to  repair  as  to 
municipal  liability  for  unsafe,  2742. 

private  walk  leading  from,  to  store  building  no  municipal  liability 
for  defect  in,  2744. 

liability  of  abutting  owners  to  construct  and  keep  in  repair,  2621, 
2722. 
SIGNATUEE— 

of  municipal  warrants,  2246. 

mandamus  to  compel  issuance  and  signing  of  warrants,  2555. 

to  compel  mayor  to  sign  void  ordinance,  mandamus  denied,  2566. 

of  selectmen  of  town,  to  town  promissory  notes,  2161. 

to  accusation  or  information  in  violation  of  ordinance,  p7193n. 

to  bids  for  public  work  by  firm  or  corporation,  p7272n. 
SIGNS  (see  also  "BiU  Boards;"  "Guards")— 

regulating  construction  and  removal  of,  927. 

projecting  into  public  ways,  as  encroachments  and  nuisances,  1349. 

over  sidewalks  as  encroachments,  1341. 

injury  from,  to  persoms  on  street  as  actionable,  2775. 
SILENCE  (see  also  "Estoppel;"  "Ratification") — 

as  ratifying  contract,  1258. 
SINK  HOLE— 

close  to  sidewalk,  injury  from  as  actionable,  p8413n. 
SITUS— 

for  taxation,  2390. 
SLAUGHTEE  HOUSES— 

municipal  regulations  as  to,  908. 

municipal  declaration  of,  as  nuisance,  903. 
SLIPPEEINESS  (see  also  "Snow  and  Ice")— 

of  sidewalk,  injury  from,  as  actionable,  2785. 
SLOPES— 

in  sidewalks,  injury  from,  municipal  liability,  2785. 

abrupt,  in  sidewalks,  injuries  from   as  actionable,  2786,  p8409n. 
SLOT  MACHINES— 

employed  by  merchants  to  solicit  trade;  as  gambling,  959. 
SMELL— 

noxious  odor  discharged  from  automobile,  734. 


Index.  8599 


(References   are   to  sections,   except  as   otherwise  indicated.     Vol.   7,   §§  106  to 
1612;  Vol.   8,   §§1614  to  2854.) 

SMOKE  ABATEMENT— 

emission  of  smoke  as  nuisance,  918. 
classifleation  of  cities  in  law  relating  to,  739,  740. 
SMOKING— 

of  tobacco  in  public  places,  746,  902,  921. 
SMOOTHNESS— 

of  sidewalk,  injury  from,  as  actionable,  2786. 
SNOW  AND  ICE— 

on  sidewalk,  injury  from,  municipal  liability  based  on  negligence, 
2785. 
natural  accumulation  of,  creates  no  liability,  2789. 
New  York  rule,  2789. 
West  Virginia  rule,  p8414,  8415n. 
Connecticut  rule,  p8415n. 
Massachusetts  rule,  2789. 
in  streets  and  sidewalks,  rules  as  to  notice  to  municipality  relating 

to,  2817. 
removal  of,  by  owners  and  occupants  of  property  fronting  on,  1291. 
as  to  concurring  intervening   cause   in  actions   for  injuries   due   to 
snow  and  ice  on  sidewalks,  2851. 
SOIL,  see  "I>ateral  Support;"  "Streets." 

under  street  right  to,  1309. 
SOLDIER'S  PEEPERENCB  LAWS—        ( 

as  affecting  abolition  of  office  in  public  places,  494. 
SOLDIERS  AND  SAILORS— 

of  world  war,  memorial  to,  as  public  purpose,  2372. 
SOLICITING— 

by  hotel  drummers,  regulation  of,  942. 

on  streets  and  sidewalks,  942a. 
for  charity,  regulation,  741,  982a,  2448. 
SOUTH  CAROLINA— 

power  of  legislature  of,  as  to  municipalities,  pp6485,  6486n. 

non, liability  of  municipal  corporations  for  torts  unless  imposed  by 

statutes,  p8223n. 
statute  of,  as  to  municipal-liability  for  unsafe  streets,  2736,  p8327n. 
right  of  action  for  injury  from  unsafe  streets  under  statute  of,  as 
passing  upon  negligence  or  mismanagement  which  was  the  proxi- 
mate cause  of  the  injury,  2843. 
in   actions   for   injuries   from   unsafe    streets   plaintiff   must    allege 
and  prove  absence  from  contributory  negligence,  2820. 
SPECIAL  ASSESSMENTS—  ' 
chapter  on,  2017-2056b,  vol.  8. 
as  state  or  local  functions,  174. 

as  taking  private  property,  pp7463,  7464n.  ^ 

distinguished  from  eminent  domain,  1454,  p7462,  7463n,  p7824n. 
limited  to  local  improvements,  general  excluded,  p7817n. 
in  payment  for  public  improvements,  1948. 
authorized,  to  pay  for  public  improvements,  1863. 
valid  ordinance  as  foundation  for,  1875,  1889. 
as  within  provisions  of  debt  limits,  pp8018,  8019n. 
obligations  payable  from,  as  creating  indebtedness,  2229. 
payable  in  installments,  charter  amendment  changing,  756. 
failure  to  make;  municipal  liability  for  work,  1943,  1948. 
nature  and  theory  of,  2017,  2018. 

aa  distinguished  from  exercise  of  police  power,  p7824n. 
distinguished  from  general  taxation,  pp7825,  7826n.  ( 
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SPECIAL  ASSESSMENTS— Continued. 

as  to  personal  liability  for,  pp7826,  7827n. 
legislative  determination  of  benefits,  pp7827,  7828n. 
constitutional  restrictions,  2019-2021. 

due  process  of  law,  p7830n. 

notice  and  hearing  of  property  owners,  p7830n. 

consent  of  property  owners  affected,  p7831n. 

assessment  and  benefit  compared,  2019,  pp7831,  7832n. 

double  taxation  and  equal  protection  of  the  law,  2020. 

uniformity  and  equality,  2021,  pp7834-7837n. 
power  to  levy,  2022,  2023. 

where  no  law  authorizing  improvement,  2124,   2026. 

where  improvement   already   made,   2025. 
Purpose  for  which  proper. 

improvements  as  local  and  not  general,  2927,  pp7843,  7844n. 

street  improvements  not  general,  2028,  2029. 

construction,  reconstruction  or  repair  of  street,  2030,  2031,  pp7847, 

7848n. 
alteration  or  vacation  of  street,  2032. 
where  railway  tracks  are  in  street,  2033. 
toll  roads  and  turn  pikes,  2034. 
street  sprinkling  and  cleaning,  2036,  p7849n. 
oiling  streets,  2036a. 
sewers  and  drains,  2037. 
lighting  plant,  2039. 
water  works  plant,  2040. 
Harbor  improvements,  p7851n. 
construction  of  sea  walls,  p7851,  7852n. 
in  abating  public  nuisance,  p7084n. 

to  pay  for  water  works  established  by  municipality,  1796. 
"street"  as  including  "sidewalk,"  p7710n. 
street  intersections,  p7710n. 
Property  subject  to. 

benefit  to  property,  necessity  for,  2043-2046,  2062. 

general  and  special  benefits,  2044. — 

benefits  arising  from  whole  improvement,  pp7855,  7856n. 
unplatted  and  rural  lands,  2049. 
railroad  property,  2050,  2051. 
location  in  assessment  district,  2052. 
where  improvement  is  sewer  or  drain,  2053. 
property  outside  corporate  limits,  2054. 
as  confined  to  abutting  property,  2056. 
confined  to  property  fronting,  2058. 

contiguous,  adjoining  or  adjacent  property,  2059,  p7710n. 
property  not  abutting  on  part  of  street  improved,  2060. 
property  devoted  to  public  use,  2062a. 

telephone  exchange,  2062b. 
leaseholds,  2062c. 
school  property,  p6532n. 
Property  exempt  from, 
property  devo1;ed  to  public  use,  2062a. 

telephone  exchange,  2062b. 
leaseholds,  2062c. 

power  to  exempt,  construction,  2063. 
religious,  charitable  institutions,  2064. 
educational  institutions,  2066. 
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SPECIAL  ASSESSMENTS— Continued, 
cemeteries  and  burial  grounds,  2066. 
homestead,  2067. 
agreement  for,  2069. 
Procedure. 

who  ma^  make,  2070,  2071. 

notice  (rf  assessment,  2074-2076. 

valid  ordinance  as  foundation  for,  1875,  1889. 

hearing  on  proposed  assessment,  2077. 

time  for  making,  2078,  2079. 

levy  of,  2080. 

mode  of  making,  2081-2092. 

land  in  bulk,  2082. 

dividing  improvements  into  parts,  2083. 

together,   two   or   more   improvements,   2084. 

special  assessment,  2086. 
apportionment   of,   2087-2093,   p7854n. 

according  to  benefits,  2088. 

by  front  foot,  2089. 

by  superficial  area,  2090. 

improvement  in  front  of  each  lot,  2091. 

omission  orf  property,  2092. 
deduction  of  damages,  2093. 
amount  of  as  limited,  2094-2096. 

costs  and  expenses  included,  2095. 

what  to  be  excluded,  2096. 
confirmation,  revision  or  setting  aside,  2097-2103. 

nature  of  proceedings,  2098. 

notice,  2098. 

petition  or  application,  2099. 

jurisdiction  of  court,  2100. 

evidence,  2101. 

judgment,  2102,  2103. 
assessment  record,  2104. 

sufficiency  of  certificate,  warrant  or  tax  bill,  2105. 
lien  created  by,  2106-2110. 

steps  to  perfect,  2107. 

when  attaches,  2108. 

duration  and  discharge,  2109. 

priorities,  2110,  2403. 
Validity  and  remedies. 

non  observance  of  law  and  irregularities  in  general,  2111,  2112. 

substantial  defects  in,  effect,  2111,  2112. 

failure  to  advertise  for  bids,  2113. 

non-existence  of  street,  2114. 

improvement  on  private  property,  2115. 

conveyance  to  avoid  assessment,  2116. 

presumption  of  validity,   2117. 

who  may  attack  and  when,  2118. 

estoppel  to  question  validity  of,  2119-2126. 

estoppel  by  acquiescence,  2120. 

estoppel  by  petitions  for  improvement,  2121. 

estoppel  by  payment  or  part  payment,  2123. 

estoppel  by  failure  to  object  or  appeal,  2124. 

estoppel  by  accepting  benefits,  2126. 

equitable  relief  against,  injunction,  2127. 
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SPECIAL  ASSESSMENTS— Continued, 
re-assessments,  2024,  2097,  2128. 
appeals  from  assessments,  2129. 
certiorari  to  review  assessments,  2130. 
Collectiou  of. 
nature  of  proceedings,  in  rem  or  personam,  2131. 
form  of  action,  2132. 
action  at  law,  2133. 
warrants,  enforcement  of,  2134. 
by  suit  in  equity,  2138. 
by  scire  facias,  2136. 
execution,  2137. 
when  assessment  is  due,  2139. 

when  delinquent,  2040. 
demand  of  payment,  2141. 
statute  of  limitation,  2142. 
parties  plaintiff,  2144. 

assignee,  2145. 
parties   defendant,  2146-2148, 
owners  of  land,  2146. 
wife  of  owner  of  land,  2147. 
of  parties  in  interest,  2148. 
mortgagees  and  incumbrancers,  2148. 
joinder  of  actions,  2151. 
defenses,  2152. 
counter-claim,  2153. 
sale  of  property,  2154. 
title  of  purchaser,  2155. 
redemption,  2156. 
recovery  of  assessments  paid,  21o7a. 
refund.  2156b,  p8163n. 
SPECIAL  BENEFITS— 

in  special  assessments,  distinguished  from  general  benefits,  2044. 
SPECIAL  CHARTEB  (see  also  "Charter")- 

surrender  of,  effect  on  ordinances,  844. 
SPECIAL  rUNDS  (see  also  "Funds,  Municipal")— 

liabilities  payable  out  of,  as  creating  indebtedness,  2228. 
SPECIAL  INJTJET- 

in  suits  by  private  persons  as  to  street  obstructions,  1383-1389. 
SPECIAL   LAWS    (see   also    "Charter;"    "Classification;"    "General 
Laws") — 
defined  and  distinguished  from  other,  198. 
test  to  distinguish  from  general,  200. 
as  to  uniform  system  of  local  government,  191. 
relating  to  municipal  corporations  where  general  law  cannot  be  made 

applicable,  1^7. 
statute  for  leave  of  absence  of  municipal  officers  and  employees  as, 

p6510n. 
as  to  officers  under  Florida  constitution,  p6510n. 
relating  to  municipal  boundaries,  266. 
to  take  effect  on  event  of  future  contingency,  212. 
as  to  the  incorporation  of  municipalities,  126. 
as  to  annexation  of  territory,  266. 
SPECIAL  MEETINGS,  see  "Meetings." 
SPECIAL  OEDINANCE— 

distinguished  from  general,  641. 
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SPECIAL  PROCEEDING— 

condemnation  is,  1530. 
SPECIAL  TAX  BILLS,  see  "Tax  Bills." 

SPECIAL  TAXES  (see  also  "License  Tax;"  "Municipal  Taxes;"  "Spe- 
cial Assessments") — 

as  state  or  local  functions,  174. 
SPECIFICATIONS  (see  also  "Plans;"   "PubUc  Improvements")— 

in  public  improvement  proceedings,  2112. 

for  public  improvements,  1872. 
of  material,  1874. 

bids  based  on,  as  void,  1206. 

furnished  to  bidder,  1207,  1208. 
SPEED— 

of  automobiles,  regulation  of,  935,  1394c. 

limit  of,  applicable   alone   to   motor  vehicles   and  automobiles,   739. 

ordinances  as  to,  conforming  to  statute,  740. 

of  trains  in  street,  regulation  of,  954. 
SPKINKLING— 

streets,  as  public  or  municipal  purpose,  2167. 

streets,  as  a  local  improvement,  2036,  p7849n. 

streets,  as  benefit  to  cemetery,  pp7849,  78'50n. 

of  street,  to  lay  dust,  ordinance  requiring,  902. 

requiring  street  car  company  to  sprinkle  street  between  tracks,  955. 

of  streets;   contract  relating  to,  as  binding  on  successors,  1254. 
SPUE  TRACK— 

in  streets,  as  nuisance,  p7368n. 
SQUARE— 

meaning  of,  as  relates  to  special  assessments,  p7889n. 
STABLES  (see  also  "Livery  Stables")— 

permitting  use  of  existing  without,  and  requiring  permit  for  those 
to  be  established,  739. 
STAIRS— 

hand  rails  on,  in  stores  required,  949. 
STAKES— 

on  sidewalk,  injury  from,  as  actionable,  p8410n. 
STALLIONS— 

negulating  standing  of,  957. 
STATE— 

when  not  included  in  the  word  "corporation,"  p6511n.  ' 

power  to  create  municipal  corporations  vested  in,  121. 

state  recognition  of  municipal  corporations,  152. 

municipal  corporation  as  agency  of,  165,  pp6484,  6485n. 
STATE  APPAIES— 

defined  and  distinguished  from  municipal  functions,  173,  124. 
illustrations,  174. 
in  California,  174a. 

in  municipalities,  imposing  duties  on,  by  legislature,  166. 

establishing  uniform  system  for  local  community  as,  166. 

murder  is,  895.  . 
STATE  OFFENSES,  see  "Offenses  Against  State." 
STATE  OFFICERS  (see  also  "Officers")— 

compelling  municipality  to  support  by  legislature,  166. 
STATE  POWERS  (see  also  "Legislature") — 

delegation  of,  to  municipal  corporations,  124. 
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STATEMENT— 

in  actions  to  enforce  ordinance,  1040-1055. 
STATION,  see  "Depots." 
STATUTE  OF  LIMITATIONS— 

as  to  special  assessments,  p7887n,  2142. 

applications  of  in  action  b^  and  against  municipalities,  2489. 

of  actions  to  question  validity  of  special  assessments,  p7833n. 

as  barring  action  on  municipal  warranty,  2260. 

to  recover  lands  used  as  public  T^ay,  1300. 

as  to  delinquent  taxes,  p8080n. 

as  barring  pension,  p8114n. 
STATUTES  (see  also  " Olassification; "  "Curative  Statutes;"  "General 
Laws;"   "Legislature;"   "Special  Laws") — 

ex  parte  proceedings  by,  to  question  validity  of  ordinance,  799. 

ordinance  must  conform  to,  898. 

as  to  regulation  of  motor  vehicles,  when  will  supersede  ordinance, 
935. 
STEAM— 

forbidding  discharge  of,  from  automobiles,  734. 
STEAM  ENGINE— 

on  streets,  regulating  operation  of,  955a. 
STEPS— 

as  obstructions  on  streets,  1333. 

leading  to  sidewalk  or  street,  as  obstructions,  1349. 

and  slopes  in  sidewalks,  injuries  from  as  actionable,  2786. 

injury  due  to  falling  on,  not  part  of  sidewalk,  municipal  liability, 
2744. 
STOCK— 

when  municipal  corporation  cannot  become  stockholder,  185. 
STOCK  TAEDS— 

as  nuisance,  injunction,  p7084n. 
STONE  CEUSHEES— 

regulafiug,  907. 

discrimination  as  to  territory  in  which  to  operate,  739. 
STONE  QUAEEIES— 

regulating,  907. 
STOP,  LOOK  AND  LISTEN— 

as  applied  to  pedestrians  using  streets,  1393. 
STREET  CLEANING,  see  "Caeaning  Streets." 
STEEET  CEOSSINGS— 

in  municipality,  legislative  comtrol  of,  165. 
STEEET  EAIES,  see  "Carnival;"   "Fairs." 
STEEET  GEADB  (see  also  "Grade  and  Change  of")— 

establishment  of,  as  condition  precedent,  to  compel  property  owners 
to  improve  streets,  1826. 
STEEET  INTEESECTION— 

imposing  cost  of,  on  property  abutting,  p7846n. 
STEEET  PAVING— 

costs  included  in,  p7846n. 
STEEET  PUEPOSE— 

as  to  claim  against  city,  237. 
STEEET  EAILEOADS— 

license  of,  1012b. 

power  of  municipality  to  own  and  operate,  1784. 

operation  of  cars  of,  in  streets,  regulation,  953-955. 

regulating  car  transfer  tickets,  955. 
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STREET  EAILEOADS— Continued. 

sprinkling  street  space  between  tracks,  955. 
requiring  separation  of  grade  crossings,  955. 

compensation  to  abutting  owners  in  granting  right  to  operate,  1702. 
STREET  RAILWAYS— 
meaning  of,  p6996n. 
STREET  RAILWAY   CARS— 

meaning  of,  p6996n. 
STREETS— 

chapter  on,  1279-1418,  vol.  7. 

rights  of  abutting  owners  on,  see   "Abutting  Owners." 

vacation  of,  see  "Vacating  Streets." 

condemnation  proceedings  relating  to,  see  "Eminent  Domain." 

dedication  of  land  for,  see  "Dedication." 

construction,   improvement    of,    grading,   paving,    etc.,   see    "Public 

Improvements. ' ' 
bidding  for  contracts  for  street  work,  see  "Bids." 
grade  of,  see  "Grade  and  Change  of;"  "Public  Improvements." 
regulating  use  of  under  police  power,  see  "Police  Power." 
license  to  use,  see  "License  and  Permit." 

granting  of  right  to  use,  to  public  service  companies,  see   "Fran- 
chises." 
license  tax  on  persons  using,  see  "  License  Tax. ' ' 
cleaning  of,  see  "Cleaning  Streets." 

special  assessments  to   construct  or  improve,  see   "Special  Assess- 
ments.' ' 
sewers  and  drains  in,  see  "Sewers  and  Drains." 
parades  in,  see  "Parades." 
municipal  liability  for  injuries  from  defects  in  streets,  see  "Unsafe 

Streets." 
highway,  defined,  described  and  illustrated,  1279. 
definition,  1280. 
avenues,  etc.,  as,  1280. 
boulevard  as,  1280. 

changing  streets  into  boulevards,  1833. 
public  easements  in,  embrace  what,  1281. 
bridge  as,  1282. 

country  road  distinguished,  1283. 
alley  as,  1285. 
sidewalk  as  part  of,  1286,  p7710. 

in  special  assessment  law,  p7710n,  2028. 
roads  as,  on  annexation,  1287. 

property  condemned  for,  as  public  use,  1491,  1491a. 
widtTi  and  extension  of,  1288. 
names  of,  1289. 

grade  of,  1290,  see  "Grade  and  Change  of." 
cleaning,  removing  snow,  ice,  etc.,  from,  1291. 
mode  of  establishing,  1294. 

establishment  of,  by  prescription,  1295-1303. 
improvement  of,  1827-1831. 
opening  of,  1304. 

as   taking  private   property,    1413a. 
ownership  of  and  control  over,  1305-1309. 

title  of  municipality  is  that  of  trustee,  1307. 

in  condemnation,  1522. 

right  to  soil  and  mineral  under,  1309. 
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STEEETS— Continued. 

legislative  control  of,  166,  174,  227,  1310. 

extent  of  municipal  control,  228,  1827-1831,  1311. 

on  change  of  municipal  limits,  293. 

control  of,  by  county  of&cers,  1312.  > 

permit  to  use,  revocation,  1319. 

rights,  duties  and  liabilities  erf  abutting  owners  as  to,  1321-1328. 

prevention  of  improper  use,  1322. 

sidewalks,  1324. 

right  of  access,  1325. 

shade  and  ornamental  trees,  1326-1328. 
obstructions  and  encroachments,  1317,  1333. 

municipal  power  to  prevent,  924-955a. 

nature  and  extent  of,  as  decisive,  1334. 

declaration  of,  as  nuisance,  902. 

municipal  acquiescence  or  laches,  1335. 

authorizing  of,  for  private  use,  1310. 

classification  of,  1337. 

temporary  encroachment  by  abutter,  1338. 
in  delivery  and  removal  of  goods,  1339. 
as  nuisance,  903. 

overhead  encroachments,  1341. 

use  of  sub-surface  of  and  excavations,  1343. 

pipes  and  drains,  1344. 

effect  of  permit,  1348. 

awnings,  signs,  steps,  columns,  etc.,  1349. 

buildings  in,  1350. 

docks  and  wharves,  1351. 

fences,  gates  and  doors,  1352. 

fairs  and  carnivals,  1353. 

fruit  stands  in,  1355. 

hack  stands,  1357. 

market  places  and  buildings,  1359. 

moving  buildings  through,  1360. 

platform  in,  or  over  sidewalks,  1361. 

private  railroads  and  switches,  1364. 

race  course,  1364. 

railroad  depots,  1365. 

weighing  scales,  1367. 

use  of,  for  sewers  and  drains,  1436. 
action  for  personal  injuries,  1395. 
violation  of  law,  1395a. 
by  plaintiff,  1395b. 
claiming  title  to,  as  against  municipality  by  adverse  possession,  1396. 

doctrine  of  equitable  estoppel,  1398. 
abandonment  of,  1399,  1401. 
temporary  nonuser,  1610. 
vacation  of,  1402,  1403. 
disposition  of,  by  municipality,  1141. 
nuisances  in,  as  creating  municipal  liability,  2641. 
cleaning,  municipal  UabUity  for  torts  as  to,  2636. 
acceptance  of,  by  city,  effect,  p7848n. 

duty  to  improve  and  keep  in  repair,  p7848n. 
Use  of,  by  public. 
as  paramount,  extent  of,  1310,  1391. 
children  may  use  for  play,  1391. 
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STREETS — Continued. 

relative  rights  of  travelersj  1392. 
requirement  as  to  due  care,  1392a. 

law  of  the  road;  street  trafde  regulations,  1311,  1392b,  pp7337,  7338n. 
anticipation  of  usual  street  conditions;  children,  1392c. 
assumption  that  other  will  exercise  due  care,  1392b. 
pedestrian  crossing  streets,  1392e. 

no  duty  to  stop,  look  and  listen,  1393. 

persons  at  work  on  streets  and  policemen,  1393a. 

automobiles  used  in,  1394-1394d,  see  "AutomoTjlles." 

limiting  use  of  light  vehicles  to  certain,  741. 

actions  for  personal  injuries  in,  1395-1395b. 

regulation  of  traffic  in,  as  municipal   affair  in   Oregon,   188. 

state  act  in  Oregon  regulating  motor  traffic  in,  194. 

traffic  restrictions  in  use  of  boulevards,  1833. 

closing  of,  to  public  travel,  2750. 
Remedies  where  street  obstructed  or  en  croached  upon. 

by  municipality,  1368-1373. 

ejeictment,  1369. 

summary  removal,  1370. 

action  to  abate  or  enjoin,  1371. 

criminal  prosecutions,  indictment,  1373. 

action  by  private  persons,  1374-1389. 

ejectment  by  abutter,  1376. 

to  enjoin  or  abate,  1376. 

action  for  damages,  1377. 

mandamus,  1380. 

injunction  to  prevent,  1381. 

necessity  of,  special  injury,  1382-1389. 
interference  with  access,  1383. 

obstructions  of  light,  air  and  view,  1384. 

injury  to  business,  1385. 

depreciation  of  property  value,  1386. 

pleading,  1389. 

action  by  state  at  relation  of  abutter,  1389a. 
STUMP— 

in  sidewalk,  injury  from,  as  actionable,  pp8411,  8412n. 
SUBCONTEACTOES— 

bond  to  secure  in  public  improvements,  1960. 

suit  on  bond  by,  pp7763,  7787n. 
SUBJECT— 

meaning  of,  p6877n. 

of  ordinance,  what  to  embrace  and  how  expressed,  681,  682. 
SUBJECT  MATTEE— 

meaning  of,  p6877n. 
SUBSTANTIAL  PEEFOEMANCE— 

of  improvement  contracts,  1925. 
SUBUEBAN  PEOPEETT— 

as  classification  for  taxation,  p8086n. 
SUBWAY  STATION— 

as  public  improvement,  p7665n. 
SUBWAYS— 

construction  of,  as  public  or  municipal  purpose,  2167. 

compensation  to  abutting  owners  in  granting  right  to  operate,  1706. 

damages  for  construction  of,  p7805n. 

damages  to  abutting  owner  due  to  construction  at,  1986. 
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StrCCESSOB— 

in  office,  see  "Officers." 

in  office,  contracts  for  public  work  as  binding  on,  1254. 
SIIFFICIENT— 

meaning  of,  as  applied  to  evidence,  p7206n. 
SUMMARY  PROCEEDINGS— 

relating  to  the  removal  by  municipal  officers  and  employees,  563. 
SUMMONS— 

in  actions  to  enforce  ordinance,  1036,  1037,  p7187n. 
SUNDAY— 

observance  of,  municipal  powers  as  to,  963. 
classification  of  business  for,  963. 

ordinance  and  statute  forbidding  business  cm,  887. 

ordinance  and  statute  forbidding  labor  on,  887. 

ordinance  regulations  as  conforming  with  statute,  p7037n. 

regulations  as  to,  hours   of  business,   etc.,   conflict  in  statute   and 
ordinance,  830. 

elorsiug,  ordinance  to  conform  to  state  law,  pp7040,  7041n. 

hours  of  sale  of  groceries  on,  p7144n. 

forbidding  business  on,  except  drug  stores,  739. 

amusements  on,  ordinance  and  state  law  relating  to,  p7039n. 

ordinance  forbidding  playing  baseball  on,  746. 
SUPERINTENDENT— 

of  public  schools,  removal  of,  2440. 

of  work  house,  as  public  officer,  p6679n. 
SUPPLIES— 

and  provisions,  meaning  of,  p7789n. 
SUPREME  COURT  OF  THE  UNITED  STATES— 

will  follow  decision  of  state  court  of  last  resort  as  to  power  to  enact 
police  ordinances,  894. 

may  determine  power  given  to  enact  ordinances  in  absence  of  state 
decision,  894. 
SURETIES— 

liability  on  contractors  bonds,  1961-1963,  1965. 

construction  of  bonds  of,  1966. 
SURFACE  WATER— 

discharge  of,  on  private  property,  2700-2702,  2704,  2707,  2708    2710 
2711.  ,  '  '    ■      ' 

SURPLUS  EARTH—  ' 

meaning  of,  p.  7752n. 
SURRENDER— 

of  street  franchises,  withdrawal  from  public  employment,  duty  to 
render  service,  1660. 
surrender  of  lines  or  parts  thereof  of  roads,  1660a. 
conclusions  of  author,  1660b. 

trial  operation  of  road  or  part  sought  to  be  abandoned,  1660e 
SURVIVAL— 

of  actions  for  damages  resulting  from  public  improvements.  1986 
SUSPENDED  OBJECTS— 

injury  from,  to  persons  on  street  as  actionable  2775,  2776,  2778. 
SUSPENSION  (see  also  "Removal  and  Suspension  of  Officers") 

of  policemen  and  firemen,  2420,  pp8110-8112n. 

of  ordinance,  669. 
SWAMP  LANDS— 

public  corporations  to  improve  and  reclaim,  p6427n. 
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SWEAEING— 

ordinance  may  forbid,  971. 
SWINE— 

and  pens  for,  regulation,  912. 

povtod  for,  maintained  by  city,  liability  for  injuries  arising  there- 
from, p8250n. 
SWITCHES— 

when  public  service  commission  may  order  construction  of,  1619. 

T. 

TAKING,  see  "Eminent  Domain;"  "Special  Assessments." 

TANKS,  see  "Septic  Tani." 

TANNEEIES— 

regulating,  907. 
TAXATION  (see  also  "Municipal  Taxes;"   "Special  Assessments") — 

exercise  of  power  of,  is  governmental  function,  2644. 

as  state  function,  174. 

distinguished  from  power  of  eminent  domain,  1454. 

general,  authorized  to  pay  for  public  improvements,  1863. 

levying  special  assessments  as  exercise  of,  2017. 
double  in  making  special  assessments,  2020. 
TAX  BILLS  (see  also  "Special  Assessments") — 

mandamus  to  compel  issuance  of,  2556,  2566. 

priority  of,   2403. 

state  and  city  tax  lien  superior  to,  2403. 

issuance  and  suficiency  of,  etc.,  in  special  assessment  proceedings, 
2105. 

issuing  against  cemetery  association,  p7891n. 

special,  interest  on,  pp7903,  7904n,  2105. 

special,  presumptions  in  favor  of  validity  of,  2117. 
TAXES,  see  "Municipal  Taxes;"  "Special  Assessments." 

payment    of,    on   property    dedicated    to    public    use,    presumptions, 
p7319n. 

delinquent  as  afEecting  estimate  of  debt  limit,  p8012n. 

on  value  of  property,  stocks  of  merchants  included,  p8090n. 

general  local  assessments  or  special  assessments  distinguished  from, 
2017,  pp7825,  7826n. 
TAXICABS— 

regulating,  738,  924. 

drivers  of,  regulating,  942. 
TAXING  DISTRICT— 

assigning  to  class  of  municipal  corporations,  p6449n,  151. 
TAXPAYER— 

as  qualified  voter,  413. 
TAXPAYERS'  SUITS— 

propriety  of  action  in  general,  2575. 
statutory  provisions,  2576. 
New  York  statutes,  2577. 
effect  of  remedy  at  law,  2578. 

certiorari  as  remedy,  2581. 

action  on  behalf  of  municipality,  2582. 

right  of  taxpayers  to  intervene  or  defend,  2583. 

motives  of  plaintiff  immaterial,  2584. 

who  may  sue,  2685. 

pecuniary  interests,  2586. 
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TAXPAYERS'  SUITS— Continued. 

injury  done  from  other  taxpayers,  2587. 
estoppel  to  sue,  2588. 
acts  which  may  be  enjoined,  2590. 
passage  and  enforcement  of  ordinance,  2591. 
to  test  validity  of  ordinance,  805. 

to  test  validity  of  proceedings  to  change  corporate  limits,  288. 
to  prevent  diversion  of  property  dedicated  to  public,  p7539n. 
to  enjoin  payment  of  salary  to  de  facto'^Maer,  p6424n. 
injunction   to   restrain  payment   of   salary   to   municipal   officers, 

p6744n. 
making  or  performance  of  illegal  contracts,  2593. 
letting  of  contracts  where  competitive  bids  required,  2594. 
incurring  indebtedness  upon  debt  limit,  2595. 
unlawful  expenditures  or  diversion  of  funds,  1275,  2495,  2596. 
levy  and  collection,  of  taxes,  2597. 
collection  of  judgment,  2599.  * 

misuse  of  municipal  property,  2600. 
demand  before  suit,  2601. 
parties  and  pleading  and  proof,  2602. 
judgment,  2603. 
TEACHEE— 

compensation  of,  2444. 
removal  of,  2443. 
TELEGEAPH   AND   TELEPHONE    (see   also    "Franchises;"    "Public 
Service  Companies;"  "Rates  of  Public  Service  Companies") — 
license  fees,  1019. 

contract  of  company  with  city  for  use  of  streets,  1621. 
compel  physical  connection  of  telephone  lines,  1470a. 
telephone  exchange  as  subject  to  special  assessments  for  local  im- 
provements, 2062b. 
TENANT— 

liability  as  to  condition  of  premises,  819,  pp7002,  7003n. 
recovery  of  damages  by,  resulting  from  public  improvements,  1986. 
waiver  of,  to  recover  for  loss  of  tenancy  due  to  public  improve- 
ments, 1988. 
for  life  or  years,  damage  to,  from  change  of  street  grade,  p7806u. 
TENEMENT  HOUSES— 

defined  and  regulation  of,  980,  p7155n. 
TENNESSEE— 

legislative  control  of  municipal  corporations  in,  p6486n. 
title  to  streets  in,  p7329n.  '  y 

liability   of   municipalities   in,   for   negligence    in   keepine   streets, 
p8326n.  ^    ^  ' 

TENNIS  COURTS— 

in  parks'  where  lands  therefor  were  dedicated,  1606. 
TENURE,  see  "Officers." 
TEEM— 

of  office,  see  "Officers." 

"next  regular  term"  of  county  court,  to  consider  assessments  and 
benefits,  p7887n. 
TEEMINALS— 

when  public  service  commission  may  order  construction  of.  1619. 
TEEMINATION—  ' 

of  street  franchise,  1658. 
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TEEEITOEY  (see  also  "Boundaries")— 

essential  to  constitute  a  municipal  corporations,  116. 
TEXAS— 

creation  of  municipalities  under  constitutional  provisions,  127. 

title  tot  streets  in,  p7328n. 

same  act  offense  against  state  and  municipal  corporation,  886. 
THEATRE  (see  also  "Moving  Picture  Shows")— 

building  for,  as  public  purpose,  p7666n. 

regulations  of,  950. 
TICKETS— 

car  transfer,  restricting  traffic  in,  955. 
TIME  (see  also  "Laches;"  "Statute  of  Limitations") — 

of  giving  notice  of  proposed  public  improrvements,  1855. 

for  making  special  assessments,  2078,  2079. 

as  essence  of  public  injprovement  contract,  1933. 

of  payment  for  public  improvements,  1947. 

extension  of,  for  performance  of  improvement  contract,  1935,  p7762n. 

when  indebtedness  arises,  2232. 

for  issuance  of  municipal  bonds,  2297. 

for  presentation  of  claims  against  municipalities,  2468. 

constructive  notice  of  municipality  of  unsafe  streets  as  based   on, 
length  of,  2814,  2815. 

lapse  Off,  between  notice  of  defect  in  street,  time  of  accident,  2727. 

of  filing  notice  of  accident,  as  condition  of  right  to  sue  municipality, 
2717. 

in  injury  in  street,  time  of  accident,  2718a. 

requirement  as  to  completion  of  plant  or  right  within  a  fixed  time 
as  franchise  condition,  1646. 

for  acceptance  of  dedication,  1587. 

orf  public  user,  as  acceptance  of  dedications,  1582. 

as  to  levy  and  fixing  amount  of  tax   2404. 
TITLE— 

to  office,  determination  of,  469,  470. 

of  legislative  act  incorporating  municipal  corporations,  161. 

of  ordinance,  necessity  and  sufficiency,  681,  682. 

in  revision  of  ordinance,  685. 

pleading  ordinance  by,  851,  p7024n. 

to  streets,  public  ways,  etc.,  1305-1307. 

to  soil  and  mineral  under  streets,  1309. 

of  streets  on  vacation,  reversion  of,  1415,  p7540n. 

owner  of,  to  lands  only  may  dedicate  to  public  use,  1546. 
acquisition  and  ratification  after  dedication,  1546. 

equitable  holder  of,  pOTver  of,  to  dedicate  lands,  p7508n. 

acquired  by  dedication,  1600-1602. 

acquired  by  municipality  in  condemnation  proceedings,  1518,  1519, 
1526,  1527. 

change  of,  to  avoid  special  assessments,  2116. 

of  purchaser  in  sale  of  property  to  enforce  special  assessments,  2155. 
TOETS,  MUNICIPAL  LIABILITY  FOE^ 

I   liability  for  unsafe  streets,  see  "TTnsafe  Streets." 

liability  for  defective  sewers  and  drains,  see  "Sewers  and  Drains." 

chapter  on  municipal  liability  for  torts,  2604-2718b,  vol.  8. 

liability  recognized,  2604. 

municipal  liability  for,  in  general,  2604. 

limitation  of  municipal  liability  for,  by  statute,  2604. 

laws  allowing  actions  for,  2604. 
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TOBTS,  MUNICIPAL  LIABILITY  FOE— Continued, 
liability  of  quasi-municipalities  for,  2605. 
actions  by  aiid  over  by  municipality,  2615. 
negligence  as  basis  of  recovery,  2616. 
fflunieipal  liability  for  death,  2618. 
who- may  sue,  employees  of  municipality,  2620. 
personal  liability  of  officer  for  torts,  2621. 
liability  in  regard  to  "corporate"  duties,  2625. 
liability  in  regard  to  governmental  duties- 2623. 

rule  in  admiralty,  2624. 
governmental  duties  distinguished  from  corporate  duties,  351a,  2625. 

imposed  duties  not  distinguished  from  those  voluntarily  assumed, 
2626. 

governmental  and  private  interwoven,  2627. 
legislative,  judicial  and  discretionary  duties  distinguished  from  min- 
isterial duties,  2628. 
Farticular  property,  a<:ts  or  officers. 

exercise  of  police  power,  2431,  2627,  2630,  2631,  266. 
failure  to  pass  or  enforce  ordinance,  2631. 
refusing  license,  2632. 
defects  in  plan  of  construction,  2633,  2693. 

distinction  between  and  nuisance,  2633. 
construction  or  repair  of  public  improvements  or  works,  2634. 
cleaning  streets,  dtimping  grounds,  2636. 
ultra  vires  acts,  2637. 

acts  under,  or  enforcing  void  ordinance,  2640. 
nuisances  created  by  municipality  and  failure  to  abate,  '2641,  2623. 
jails,  2642. 
work  house,  2642. 
police  stations,  2642. 

fire  stations,  apparatus,  etc.,  2432,  2643,  2683. 
taxes,  collection  of,  2644. 
patents,  infringement  of,  2646. 
exhibitions,  by  municipality,  2647. 
destruction  of  property,  2648. 
mobs  and  riots,  2650. 

what  are,  2651. 
health  officers,  2669. 
public  property,  p8277n. 
buildings,  municipal.  2674-2676. 
school  buildings,  2675. 
markets,  2676. 
wharves,  2677. 
piers,  2677. 
parks,  2678. 
water  plant,  municipal,  2680. 

pump  house,  p8277n. 

inadequate  supply  to  extinguish  fire,  2682. 

injuries  due  to  hydrants,  2683.     . 
light  plant,  municipal,  2680. 
railroad,  municipal,  2685. 
bathing  beaches,  2687. 
playgrounds  for  children,  2687a. 
camps  for  children,  2687a. 
recreation  centers,  268  7a(. 
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TORTS,  MUNICIPAL  LIABILITY  FOB— Continued, 
watercourses,  2701-2706. 
obstructions  of,  2702. 
rights  of  riparian  owners,  2704. 
pollution  of  by  sewers,  2706. 
surface  water,  2700,  2707. 

discharge  of,  on  private  property,  2700. 
injuries  from  public  improvements,  2708. 

in  case  of  negligence,  2710. 
throwing  water  in  body  on  laud,  2711. 
Relation  of  master  and  servant. 

doctrine  at  respondant  superior,  2652. 
necessity  for  relationship  of,  2653. 

by  whom  appointed  or  paid  immaterial,  2654. 
acts  beyond  scope  of  agents '  authority,  2656. 

ratification,  2657. 
independent  boards  as  municipal  agents,  licensees,  2660. 
independent  contractors,  2662. 

exceptions  to  rule  of  non-liability,  2663. 
agreements  with  centractor  as  to  liability,  2664. 
duty  of  municipality  to  employ  competent  servants,  2665. 
Notice  of  Accident. 

statutory  and  charter  provisions,  2714. 
object  and  purpose,  2715. 
excuses  for  failure  to  give,  2716. 
time  of  filing,  2717. 
sufficiency  of,  2718. 

time  of  the  accident,  2718a. 
place  of  the  accident,  2718b. 
how  injury  occurred,  2718c. 
nature  of  injury,  2718d. 
TOBACCO— 

license  to  sell,  1028. 

forbidding  smoking  orf,  in  public  places,  746,  902,  921. 
TONNAGE— 

wharfage  distinguished  from,  405. 
TOWN  HALL— 

as  public  purpose,  1816,  p7666n. 

power  to  build  new,  as  implied  power  to  discontinue  old,  367. 
TOWNS— 

as  included  in  term  city  or  municipal  corporation,  p6431n. 

meaning  of,  108. 

when  included  as  municipal  corporations,  108,  pp6431-6433n. 

as  municipal  corporations  in  Oklahoma,  p6434n. 

judicial  notice  of  boundaries  of  unincorporated,  not  taken,  157. 

right  of  electors  of,  to  repeal  or  amend,  order,  rule  or  regulation  of 

selectmen,  825. 
notice  to  marshal  of,  of  unsafe  street  as  notice  to,  2810. 
TOWNSHIP— 

as  municipal  corporations,  108,  p6433n. 
liability  of  of&cers  and  servants  of,  p8225n.  ' 

statute  imposing  liability  on  as  to  unsafe  public  way  not  applicable 
to  borough,  2722. 
TRADING,  see  "Municipal  Trading." 
TRADING  STAMPS— 

license,  sale  and  regulations  as  to,  1014. 

8McQ.— 68 
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TEADES— 

municipal  power  to  license,  986. 
TEAMWAT— 

private,  as  street  obstruction,  p7368n. 
TEANSPEE— 

of  officers  and  employees  in  public  service,  509. 
TEAVEL— 

meaning  of,  as  interference  with,  p7753n. 
TEAVELEES  (see  also  "Pedestrians;"  "Unsafe  Streets")— 
who  is  as  to  liability  for  unsafe  public  Ways,  2754^ 
relative  rights  of,  in  use  orf  streets,  1392. 
care  required,  1392a. 

law  of  road,  street  traffic  regulations,„1392b. 
anticipation  of  usual  street  conditions,  1392c. 
.assumption  that  the  other  will  exercise  due  care,  1392b. 
pedestrian  crossing  the  street,  1392e. 
stop,  look  and  listen,  1393. 
automobiles,  1394-1394d. 
TEEASUEEE— 

of  municipality,  as  local  officer,  17S. 

of  citv  or  town,  may  not  as  such  officer  borrow  money,  2160. 
TEEATING— 

ordinances  forbidding,  in  saloons,  741. 
TEEES— 

in  streets,  1326. 

control  of,  and  right  to  cut  and  remorve,  1327,  1328. 
by  the  road  side,  regulations  to  protect,  p7155n. 
injury  or  destruction  of,  in  making  public  improvements,  2001. 
interfering  with  sewers,  as  nuisance,  p7083n. 
when  wire  using  companies  may  trim  or  sever  branches  of,  1328. 
cutting  down  of,  by  township,  liability,  2648. 
TEENCHES — 

pedestrian    falling    into,    no    guard    or    light,    municipal    liability, 

'      p8423n. 
along  street  curb,  injury  from,  municipal  liability,  p8392n. 
TEESPASSING— 

on  private  property,  979. 

action  of,  against  occupant  of  wharf  and  building,  1351. 
TEESTLE— 

as  street  obstruction,  p7368n. 
TEIAL— 

in  actions  to  enforce  ordinance,  1056-1070. 
■Without  jury  for  violation  of  ordinances,  751,  1061,  10.62. 
in  proceedings  to  remove  or  suspend  municipal  officers  and  employees, 
566. 
TEICYCLS^ 

right  to  recover  for  injuries  from  unsafe  streets,  2759. 
TEUST— 

power  of  municipality  to  hold  property  in  trust,  1128. 

park  as  corporate  purposes,  1129. 

for  poor,  1130. 

for  hospitals,  1131. 

for  library,  1132. 

for  education,  1133. 

property  held  in  trust;  transfer  for  public  library  purposes,  1146. 
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TBUST— Continned. 

committed  to  municipal  corporation,  transfer  of  administration  of, 
by  legislative  act,  225. 
TEUST  FUND— 

taxation  of,  p8085n. 
TEU8TEE— 

state  as,  in  control  of  highways,  1310. 

title  of  municipality  to  streets  is  that  of,  1307. 

of  church  may  dedicate  lands  for  boulevard,  p7508n. 
TUBERCULOSIS  HOSPITAL— 

as  public  or  municipal  purpose,  p7977n. 

as  a  nuisance,  p8250n. 
TUNNELS— 

discrimination  as  to  construction  of,  reasonableness,  728. 

as  part  of  street  as  to  improvements,  p7847n. 

cost  of  construction,  incidents  to,  p7847n. 

U. 

ULTBA  VIEES   (see  also   "Contracts;"    "Torts,  MunicipaJ  Liability 
for")— 

in  cutting  down  shade  trees,  liability,  2648. 

acts,  by  municipality,  liability  for  torts  as  to,  2637,  2640. 
"UNASSESSABLE  PROPEETY"— 

in  paving  contract,  p7753n. 
UNDERTAKING  ESTABLISHMENT— 

regulations  of  and  forbidding  on  residential  streets,  907. 
UNrFOEMITY— 

ordinance  must  prescribe  uniform  rule,  728,  898.  ' 

disoriminatiom,  classification,  728,  729. 

in  tenement  houses  regulations,  980. 

in  regulation  of  stock  yards,  p7084n. 

in    license  ordinance  and  taxes,  998,  1001. 

of  taxation,  2380. 

required  in  building  line  restrictions,  1833. 

required  in  special  assessment,  2021,  2087. 
UNION  LABEL— 

requiring  use  of,  in  contracts  for  public  work,  1203. 
UNION  LABOR— 

requiring  employment  of,  in  contracts  for  public  work,  1202,  1249. 

requirements  excluding,  closely  scrutinized,  1910. 
UNLAWFUL  ASSEMBLAGE— 

as  "three  or  more  persons"  under  Kansas  Statute,  2651. 
UNIVEESITT— 

"     of  state,  property  of,  as  exempt  from  special  assessment,  p7878n. 
UEBAN  PROPERTY— 

as  classification  for  taxation,  p8086n. 
UNREASONABLE  SEARCH  AND  SEIZURE— 

inspection  of  premises  in  enforcement  of  pure  food  regulations,  740. 
USAGE— 

change  of  name  of  municipal  corporation  arising  by,  254. 
UNSAFE  STREETS— 

chapter  on,  2719-2854,  vol.  8. 

contributory  negligence  of  person's  injury,  see  "Contributory  Neg- 
ligence. '  • 
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UNSAFE  STEEETS— Continued. 

notice  of  defects  in  streets  or  accident  as  condition  to  municipal  lia- 
bility, see  "Notice;"  "Torts,  Municipal  Liability  for." 
proximate  cause  of  injury  from,  see  "Proximate  Cause." 
liability  in  general,  2623,  2719,  p8324n. 

general  rule  applicable  to  cities,  villages  and  incorporated  munici- 
palities, p83^6n. 

minority  rule,  2721,  p8323n. 
liability  as  imposed,  limited  or  precluded,  by  statute  or  charter,  2722. 
states  in  which  there  is  no  liability,  common  law  or  statutory,  2723. 
extent  ot  liability  and  essentials  of  cause  of  action,  2724. 
purpose  for  which  street  must  be  kept  in  condition,  2725. 
liability  based  on  municipal  negligence,  2726. 

reasonable  or  ordinary  care,  2726. 

municipality  not  insurer,  2726. 
guarding  against  anticipated  dangers,  2726. 

prior  accidents  at  same  place  as  suf&eient  to  show  negligence,  2727. 
duty  cannot  be  delegated  so  as  to  shift  liability,  2728. 
necessity  for  lapse  of  time  between  notice  of  defect  and  time  of 

accident,  2729. 
miscellaneous  matter;)  held  not  defense,  2730. 

lack  of  funds  to  repair,  2732. 
may  be  liable  for  acts  of  third  persons,  2750. 
liability  for  negligence  of  licensee,  2751. 

license  for  amusements,  shows  or  fire  works  in  streets,  2752. 
permitting  racing  in  streets,  2752a. 
indictment  of  municipality  and  officers  therefor,  2522. 
who  may  sue,  right  limited  to  travelers,  2754. 

children,  2757. 

automobilists,  2758. 

bicycle  and  tricycle  riders,  2759. 
Particular  parts  of  streets  to  wMcb  liability  extends. 
"width  of  way"  as  to  which  duty  extends,  2742. 
sidewalks,  2743. 

sidewalk  partly  or  wholly  outside  limits  of  street,  2744. 
failure  to  construct  sidewalk  as  distinguished  from  failure  to  re- 
pair, 2745. 
alleys,  2748. 
bridges,  2749. 
Particular  streets  as  to  which  liability  extends. 
streets  must  be  public  highways,  2733. 
streets  outside  municipal  limits,  2734. 
streets  not  opened  or  improved,  2735. 
what  included  within  term  "street,"  2736. 
streets  and  walks  in  outline  districts,  2737. 
streets  in  property  annexed,  2738. 
injury  outside  of  street  limits,  2739. 
Particular  condition  as  cause  of  injury, 
defects  in  plans,  2766. 
obstructions,  2767,  2742. 

obstructions  between  driveway  and  sidewalk,  2768. 

on  sidewalk,  2787. 
openings,  excavations,  holes  and  the  like,  2769. 

in  driveway,  2780. 

in  sidewalk,  2788. 
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UNSAFE  STEEETS— Continued. 

snow  and  iee,  general  rules,  2770. 

on  sidewalk,  2789. 
moving  objects,  2771. 
defects  outside  limits  of  street,  2772. 
openings  or  obstructions  close  to  street,  2774. 
overhanging  and  falling  objects,  2775. 
falling  of  tree  or  limb,  2776. 

falling  objects  caused  by  negligence  of  others,  2778. 
particular  conditions  in  driveway,  2779. 

openings,  holes,  excavations,  etc.,  2780. 

obstructions,  2781. 

objects  frightening  horses,  2783. 
defects  in  sidewalks,  holes,  depressions,  irregularities,  2785. 

steps  or  abrupt  slopes,  2786. 

obstructions,  2787. 

excavations  and  openings,  2788. 

snow  and  ice,  2789. 
defects  in  cross  walks,  2791. 
Duty  to  guard  and  warn  against  danger, 
general  rules,  2795,  2767. 
dangers  created  by  third  persons,  2796. 
dangers  to  be  reasonably  anticipated,  2726. 
'  guards  required  by  ordinance,  2797. 

application  of  rules  to,  particular  dangers,  2799. 

coal  sacks  on  sidewalks,  p8410n. 

declivities  and  embankments,  2800. 

when  undergoing  repair,  closing,  2799,  2838. 
person  coming  on  street  from  private  property  or  way,  2801. 
sufficiency  of  guards  or  warning,  2804. 

question  of  law  and  fact  as  to  duty  and  sufficiency,  2795,  2804. 
duty  to  light  streets,  2806. 
Notice  to  city  of  defects  in  streets, 
necessity  for,  2807. 
notice  not  necessary  where  original  negligence  that  of  municipality, 

2808. 
where  original  negligence  that  of  licensee,  2809; 
notice  to  particular  persons  as  imputed  to  municipality,  2810. 
actual  notice,  2811. 
constructive  notice,  2813. 

constructive  notice  based  on  length  of  time,  2814. 

latent  defects,  2815. 
rules  as  to  notice  applied  to  snow  and  ice,  2770,  2817. 
notice  as  question  of  fact,  2818. 
USE— 

as  to  street  car  transfer,  1073. 
USEE— 

establishment  of  streets  by,  1295-1303. 

public,  as  showing  intention  to  dedicate  lands  for  public  use,  1563, 

1564. 
as  showing  acceptance  of  dedications,  1582. 
USUET— 

ordinance  and  statute  as  to,  887. 
UTILITIES    (see    also    "Public    Service    Companies;"    "Public   Utili- 
ties")— 
contracts  relating  to,  as  business  affairs,  1254. 
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VACANGT—  , 

in  office,  when  it  exists,  478,  p6717,  6718n. 
as  authority  to  fill,  479,  p6719n. 

in  office,  filling  as  municipal  function,  p6508n. 

of  office,  expiration  of  term,  p6719n. 

declaration   of  in   suit  in   equity   when   officers   refuse   to   qualify, 
p6718n. 

in  office,  regulating  manner  of  filling,  177. 
VACANT  PEOPEETY— 

of  state  university,  as  exempt  from  special  assessment,  p7878n. 
VACATING  STEEETS— 

of  streets,  power,  1402. 

motive  and  purpose  of,  1403. 

discretion  respecting,  as  reviewable,  1404. 

as  taking  property,  1473. 

recovery  of  damages  therefor,  1405,  1981. 

right  of  municipality  to  compensation,  1406. 

kinds  of  injuries  sustained  as  affect  right  to  recover,  1408,  1409. 

procedure  to  vacate,  1412. 

remedies,  1413, 

effect  of  vacation  and  reversion  of  title,  1415. 

irregularities;  estoppel  by  municipality,  1418.  * 

on  vacation,  title  to  land,  p7504n. 
VACATION— 

of  plat  as  to  dedication,  1560,  p7512n. 

of  officers  and  municipal  employees,  510,  p6510n. 
VAGEANCY— 

defining  and  penalizing,  by  ordinance,  975. 

ordinance  and  statute  as  to,  conflict,  p7038n. 

ordinance  and  statute  regulating  punishment  of,  887. 

ordinance  forbidding  loitering  about  streets,  bar  roams,  pool  rooms, 
etc.,  895. 
VALIDATION  (see  also  "Curative  Statutes") — 

of  municipal  bonds,  2302. 

of  ordinance  by  municipality,  706. 
VALUE— 

of  taxable  property  as  relates  to  debt  limits,  2210,  2236. 

of  property  in  assessing  for  taxation,  2405. 

Off  property  for  taxation,  increasing  or  diminishing,  2378. 

of  property  for  taxation,  error,  injunction,  2410. 

market,  in  condemnation  of  property,  1512. 

of  property  for  special  assessments,  2094. 
VALUATION— 

in  fixing  rates  of  public  service  company,  1748-1750,  1753,  1756-1758, 
1761. 
VAEIANCE— 

between  charge  and  evidence  in  actions  to  enforce  ordinance,  1078, 
p7211n. 

between  notice  or  petition  or  preliminary  resolution  or  estimate  or 
ordinance  or  order  for  improvement,  1888. 
VARIETY  SHOWS— 

regulating,  958,  950. 
VAULT— 

damage  for  loss  due  to  change  of  street  grade,  1348,  p7364n. 
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VEGETABLES— 

on  sidewalk,  injury  from,  as  actionable,  2785. 
VEHICLES  (see  also  "Automobiles;"  "Speed")— 

persons  and  property  injured  by;  duties  of  driver,  985. 

use  of  streets  by,  may  be  regulated,  1310. 

new  class  of,  may  be  used  in  streets,  1391. 

power  to  licensoj  and  regulations  as  to,  924,  1010,  1012a. 

in  streets,  limiting  weight  of  loads  of,  934. 

in  streets,  forbidding  one  to  catch  or  attach  himself  to,  734,  924. 

in  street,  regulating  advertising  on,  931. 
VENTILATION—  ' 

suitable,  requirement  of,  in  buildings,  949. 
VENUE—  ' 

of  actions  by  and  against  municipality,  2490. 
VEEDICT—       ^  ^  ^       •'' 

in  actions  to  enforce  ordinance,  1087. 
VERIFICATION- 

of  claims  against  municipality,  2470,  p8139n. 
VERMONT— 

title  to  streets  in,  p7328n. 

liability    of   municipalities    in,    forr    defective    streets    is    statutory, 
p8326n. 
VESSELS— 

taxation  of,  2391,  p8086n. 
VETERAN  ACTS— 

preferences  under,  in  appointment  and  promotions  in  office  and  pub- 
lic places,  461. 

as  restrictions  of  removal  of  municipal  officers  and  employees,  557. 

as  efEecting  abolition  of  of&ce  and  public  places,  494. 
VETO— 

of  ordinance  by  mayor,  692. 
return  of,  693. 
consideration  of,  702. 
VIADUCTS— 

discrimination  as  to  construction,  reasonableness,  728. 

in  street,  as  change  of  grade,  p7803n,  p7810n. 
VTEW— 

abutting  owners  right  to,  1321,  p7343u. 

as  property  right,  1469. 

material  interference  with,  as  taking  property,  1469.        • 

as  special  injury  in  street  obstructions,  1384. 
VILLAGES— 

judicial  notice  of  boundaries  of  unincorporated,  not  taken,  157. 
VIRGINIA— 

mandamus  to  try  title  to  office  in,  2551. 
VITAL  STATISTICS— 

enforcement  of  laws  as  to,  as  taking  property,  1470. 
VOID  INCORPORATION— 

in  creation  of  municipal  corporations,  149. 
VOLUNTARY  DUTIES— 

whether  distinguishable  from  those  imposed  in  tort  actions,  2626, 
p8231n. 
VOLUNTEER  EIREMAN— 

paying  money  to  representatives  of  killed,  not  a  giving  of  private 
funds,  2171. 
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VOTEE  (see  also  "Elections")— 

qualified,  418. 

as  qualified  to  hold  office,  446. 

property  owner,  as  qualified,  413. 

registered,  as  qualified  to  vote,  740. 

taxpayer  as  qualified,  413. 
VOTES,  see  "Elections." 

when  definite  required  in  council  or  legislative  body,  596. 
in  suspending  council  rules,  597. 
in  elections  by  council,  598. 

rescinding  in  electing  and  appointing  officers,  614. 

casting  of,  by  presiding  officer,  590. 

as  relate  to  elections,  419. 

"majority  of  the  ballots  cast,"  419. 

majority  vote,  418. 

majority  vote  of  the  remaining  members  of  the  city  council,  598. 

"majority  vote  of  the  members,"  598. 

"majority  of  the  whole  number  of  members  elected,"  598. 

W. 

"WAGES  (see  also  "Officers")— 

laws  requiring  payment  of  current  rate  of,  p7156n. 

improvement  contracts  requiring  payment  of  prevailing,  1911. 
WAIVER,  see  "Estoppel;"  "Ratiflcatlon." 

of  right  to  compensation  in  condemnation  proceedings,  1510. 
of  right  to  prepayment  of  compensation,  1516. 

of  damages  resulting  from  public  improvements,  1988. 

of  damages  in  public  improvement  comtracts,  1931. 

of  defects  in  performance  of  public  improvement  contracts,  1927. 

of  consent  of  local  authorities  to  use  street,  denied,  1638. 

of  requirement   as   to   presentation    of   claim   against   municipality, 
2465,  p8131n. 

of  time  of  presentation  of  claim  against  municipalities,  p8136n. 

of  forfeiture  of  franchise,  1667. 

municipal  officers  cannot  waive  right  of  state  concerning  forfeiture 
of  franchise,  1667. 

of  notice  as  to  proposed  public  improvements,  1849a. 

of  right  to  pension,  p8114u. 
WALKS,  see  "Sidewalks;"  "Cross  Walks." 
WALLS— 

close  to  street,  injuries  from,  municipal  liability,  2774. 
WARDS—  ■ 

division  of  municipal  corporation  into,  296. 

of  city  as  election  district,  p6471n. 
WAR  POWER— 

is  not  exercise  of  eminent  domain,  p7464n. 
WARRANTS— 

to  institute  proceedings  for  violation  of  ordinance,  1036. 

arrest  without,  liability,  2424. 

right  to  enter  premises  without,  2427. 

in  special  assessment  proceedings,  2105,  2134,  p7960n. 
For  payment  of  money.  ' 

definition  and  nature  of,  2241. 

demands  against  municipality  payable  by,  2185. 
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WABEANTS— Continued. 

power  to  issue,  2242. 

audit  and  allowance  of  claim,  2243. 

form  and  contents,  2245. 

signature,  2246,  2554,  2555. 

delivery,  2247. 

issued  on  general  fund  although  insufficient,  2186. 

warrants  not  negotiable,  2249. 

interest  on,  2250. 

rights  of  holders  of,  in  general,  2251. 

payment  of,  2252. 

from  what  fund  payable,  2253. 

priority  of  payment,  2254. 

assignment  of,  2256. 

reissuance,  voting  and  calling,  2257. 

jurisdiction  of  equity  to  compel  delivery  of,  2502. 

actions  on,  2258. 
defenses,  2259. 
statutes  of  limitation,  2260. 

mandamus,  2261,  2554,  2555. 

recovery  of  money  paid  on  prematurely,  2507. 

policemen  forbidden  from  dealing  in,  p8117n. 
WASHINGTON— 

local  self-government  in,  p6493n. 

inherent  right  of  local  self-government  in,  pp6490,  6491n. 

legislative  control  of,  as  applicable  to  all  municipalities  of  state, 
p64:85n. 

local  taxes  in,  as  local  affair,  174. 

liability   of   municipalities    in,    for    negligence    in   keeping   streets, 
p8326n. 

municipal  liability  for  removal  of  lateral  support  in,  1968. 

dividing  cities  in,  in  adopting  commission  plan,  pp6448,  6449n. 

creation  of  port  districts  in,  by  statute,  p6441u. 
WASTE  AND  INJURY— 

of  municipal  property,  as  to  suits  by  taxpayers,  2577,  p8186n. 
WATCHMAN— 

night,  of  town,  notice  of  unsafe  street,  as  notice  to  town,  2810. 
WATEE  (see  also  "Surface  Water") — 

pollution  of  stream  of,  by  municipality,  injunction,  2502. 

stagnant,  in  city,  municipal  liability,  p8296n. 
WATEE  BOX— 

iron  cover  of,  on  sidewalk,  injury  from,  as  actionable,  p8412n. 
WATEE  COMMISSIONEES— 

as  a  corporation,  p6436n. 
WATEECOUESES— 

natural,  right  to  use  to  supply  water  to  public,  p7547n. 
WATEE  DEPAETMENT— 

as  municipal  agency  or  distinct  corporation,  435. 
WATEE  GATE— 

projecting  upon  sidewalk,  injury  from,  as  actionable,  p8412n. 
WATEEING — 

of  streets,  see  "Sprinkling." 
WATEE  METEE— 

defective  cap  of,  in  sidewalk,  injury  from,  an  actionable,  p8412n. 
WATEE  PIPE— 

in  sidewalks,  injury  from,  as  actionable,  p8410n. 
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WATER  SUPPLY  AND  WATER  WORKS  (see  also  "Munlcipaa  Owner- 
ship of  Public  Utilities")— 

as  public  or  municipal  purpose,  2167. 

in   securing,   municipality   acts   in   its   proprietary    capacity,    1817, 
p7668n. 

property  condemned  for,  for  public  use,  1492. 

providing  water  supply  as  municipal  affair,  174. 

regulation  of  service  and,  rates  of,  by  state,  220. 

of  municipalities,  legislative  control  of,  220. 

of  municipalities,  legislative  control  of,  in  North  Carolina,  p6490n. 
in  Kentucky,  p6490n. 

compelling  city  to  purchase  and  pay  for,  as  imposing  taxes,  185. 

regulation  of  rentals  by  state  commission  as  levying  a  tax,  185. 

of  municipality,   liability  for   torts   in   connection   therewith,  2680, 
2625. 

water  supply  obtained  beyomd  corporate  limits,  1824,  p7674n. 

water  supply,  pollution  of,  916. 

regulation  providing  for  pure,  923a. 

contracts  of  municipality  concerning,  1718,  p7617n. 

waterworks  and  water  pipes  as  local  improvements,  2141,  p7851n. 

special  assessments  for,  2040, 
WEAPONS— 

concealed,  regulating  carrying  and  disposition  of,  973. 

deadly,  regulating  sale  of,  973a. 
WEIGHING  SCALES— 

in  streets  as  nuisance,  p7369n. 
WEIGHTS  AND  MEASURES— 

regulation  of,  970. 

ordinance  and  statute  regulating,  887. 

ordinance   as   to   weighing   agricultural   products    as   conforming   to 
statute,  p7040n. 

requiring  sale  of  named  produce  in  containers  of  a  specified  capacity, 
741,  970. 

fixing  standard  orf  loaves  of  bread  for  sale,  741. 

sealers  of,  act  creating  as  special  law,  187. 
WELFARE  CLAUSE  (see  also  "General  Welfare  Clause")— 

as  supporting  bill  board  regulations,  929. 
WEST  VIRGINIA— 

local  self-government  in,  p6492n. 

legislative  control  of  municipal  corporations  in,  p6484n. 

title  to  streets  in,  p7328n. 

statute  of,  as  to  liability  for  unsafe  streets  and  public  ways,  2722. 

rule  in,  as  to  municipal  liability  for  injury,  from  snow  and  ice  on 
sidewalks,  pp8414,  8415n. 

mandamus  to  try  title  to  office  in,  2551. 
WHARVES  AND  LANDING  PLACES— 

nature  of,  and  power  to  construct  and  control,  397. 

municipal  corporation  cannot  abdicate  control  of,  400. 

property  condemned  for,  for  public  use,  1493. 

of  municipality,  legislative  control  of,  pier,  232,  p6534n. 

as  extension  of  highways  or  streets,  1279. 

municipal  liability  for  torts  relating  to  maintenance  of,  2677. 

suit  of  private  perspn  against  occupant  of,  1351. 

power  to  charge  and  collect  wharfage,  402. 

wharfage  charge  as  interference  with  interstate  commerce,  404. 

distinguished  from  tonnage,  405. 
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WHAT  LAW  GOVERNS— 

eondemnation  proceedings,  1529. 

public  improvements,  1823. 
WHITES— 

ordinances  segregating  negroes  from    as  to  resident  locations,  742, 
895. 
WHOBE  HOUSE,  see  "Bawdy  Houses." 
WIDEN— 

as  applied  to  streets,  p7692n. 
WIDOW— 

of  fireman;  pensicn,  p8114n. 

of  policeman;  pension,  p8114n. 
WIDTH— 

of  streets,  extending,  1288. 

of  street  or  public  way  as  to  liability  for  injury  therein,  2742. 
WIRES— 

stringing  of,  in  streets,  as  proper  use,  4833. 

in  streets  as  nuisance,  1370.  " 

on  sidewalk,  injury  from,  as  actionable,  pp8410,  8412,  8413n. 

rusty  and  unused  crossing  street,  injury  due  to,  municipal  liability, 
p8349n. 

electric,    injury    from,    to    persons    on    street    as    actionable,    2775, 
p8397n. 

on  side  of  street,  injuries  from,  municipal  liability,  p8391n. 
WISCONSIN— 

municipal  corporations  in,  107. 

creation   of  municipal   corporations  as   delegation  of  legislative  au- 
thority,. 124. 

legislative  control  orf  municipal  corporations  in,  pp6487,  6488n. 

statute  of,  as  to  liability  for  unsafe  streets  and  public  ways,  2722, 
2735. 

substituting  new  municipal  charter  for  old,  130a. 
WITHDRAWAL— 

of  bid  for  contract,  1222. 

from  public  employment  by  public  service  companies,  1660-1660c. 

of  consent  of  public  improvements,  1858. 

orf  protest  against  public  improvements,  1861. 
WITNESS  FEES— 

in  police  court  cases  as  local  affairs,  pp6503,  6504n. 

for  benefit  of  police  relief  association  denied,  p6641n. 
WITNESSES— 

attachment  for,  issued  by  committee  or  council,  616. 

commission  of,  for  contempt,  616. 
WOOD— 

porwer  of  municipality  to  buy  and  sell  for  inhabitants,  1809. 

selling  to  inhabitants  by  municipality  as  a  public  purpose,  p7977n. 
WOODEN  BUILDINGS— 

construction  of,  regulating  and  forbidding  in  fire  limits,  949. 

permits,  removal  of,  949. 
WORDS  AND  PHRASES— 

meaning  of,  change  with  time,  108,  p6434n. 

construction  of,  in  ordinances,  815. 

"abutting  and  contiguous  territory,"  p6571n. 

"actually  engaged"  in  manufacturing  as  to  tax  exemptions,  2400. 

"actually  removed,"  as  applied  to  snow,  p7752n. 

"adjacent,"  ppe572,  6772,  7872,  7873n. 
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WOEDS  AND  PHRASES— Continued. 

"adjoining,"  815. 

"all  measures"  as  applied  as  enacting  clause  in  ordinance,  pp6613, 
6614n. 

' '  all  persons, ' '  as  to_  refund  of  special  assessments,  2156b. 

"all  the  powers  of  local  self-government,"  323. 

"alley."  1285. 

"any,"  p6569n. 

"any  street  or  alley  or  part  thereof " ^relating  to  special  assess- 
ments, 1286. 

"apprentice,"  pp7176,  7177n. 

"appurtenance,"  pier  as,  p7753n. 

' '  at  cost, "  as  to  maintenance  of  municipal  fuel  plant,  p7659n. 

"authorized,"  p7667n. 

"ballots"  as  relates  to  election,  419. 

"block,"  p7889n. 

"bonded"  in  contract  fdf  improvement,  p7753n. 

borough,  p6601n.  '^- 

"  boulevard,"  1280. 

"building,"  p7123n. 

"building  line,"  pp6996,  7127n. 

"building  tent,"  as  to  erection  in  fire  limits,  p7122n. 

"cities,"  p6431n. 

"city,"  pp6431,  6432n. 

"claim  for  damages"  relating  to  presentation  of  claims  against 
municipalities,  2465. 

"close"  as  relates  to  streets,  p7692n. 

"commons"  of  municipal  corporations,  141'. 

"compensation"  not  synonymous  with  "pension,"  2422. 

"contiguous,"  815. 

"corporate  authorities,"  p7891n. 

"corporation,"  as  include  the  state,  p6511n. 

"dead  load"  for  "live  load,"  pp6996,  7122n. 

debt  "incurred  in  performance  of  work,"  p7790n. 

"directed,"  p7667n. 

"district  proposed  to  be  annexed,"  as  to  voting  on  annexation, 
p6566n. 

"dive."  as  loitering  place,  pp7137,  7138,  7207n. 

"draw  poker,"  p7035n. 

"equitable  payable"  as  applied  to  payment  of  claims,  2171. 

"essential"  as  to  implied  power,  p6627n. 

"extra  work,"  1946,  pp7771,  7772n. 

"first  pavement,"  of  street,  p7848n. 

"front,"  "frontage,"  p7898n,  2058. 

"general  law,"  198. 

"garbage,"  p7093n. 

"his"  for  "her,"  not  fatal,  p7217n. 

"improvement,"  p7779n. 

"inside  measurements,"  p7752n. 

"intangible  personal  property,"  p8085n. 

"labor  and  material  furnished,"  p7789n. 

"laborer"  as  applied  to  fireman,  p8104n. 

"land"  in  special  assessment,  p7893n. 

"lands"  as  to  condemnation  iot  public  use,  p7843n. 

"laid  out"  as  to  establishment  of  highways,  p7326n. 

"laying  out,"  as  to  establishing  public  ways,  p7326n. 
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"layout"  as  relates  to  streets,  pp7692,  7845n. 

"law,"  as  applicable  to  charter,  p6612n. 

"legal  voters,"  141,  413,  740. 

"local  improvement,"  2027,  p7844n. 

"local  law,"  p6524n. 

"lot,"  as  to  tax  bills  for  sewer  construction,  p7909n. 

"lot"  as  to  special  assessments,  2082,  p7889n. 

' '  lot,  piece  or  parcel, ' '  p7889n. 

"lowest  and  best  bidder,"  p6605n. 

' '  lowest  responsible  bidder, ' '  p6605n. 

"majority  of  the  ballots  cast"  as  relates  to  election,  419. 

"majority  of  the  qualified  voters"  as  relates  to  election,  418. 

"majority  vote  of  the  qualified  voters  of  the  city"  as  relates  to 

election,  418. 
"majority  vote  of  the  remaining  members  of  the  city  council,"  598. 
"majority  of  the  whole  number  of  members  elected,"  598. 
"majority  vote  of  the  members,"  598. 
"material,"  pp7779,  7789n. 

"matters  and  things  detrimental  to  health,"  p7207n. 
"metes  and  bounds,"  as  to  boundaries  of  municipal  corporations, 

141. 
"municipal,"  108. 
"municipal  affairs,"  173,  174,  174a. 

"municipal  authorities"  as  to  granting  street  franchise,  p7554n. 
"municipal  corporation,"  108. 
"municipal  purposes,"  corporations  for,  110. 
"municipality,"  108. 

"necessary"  as  to  implied  power,  p6627n. 
"necessary  expenses,"  p7978u. 
"next  regular  term,"  p7887n. 
"object"  means  purpose,"  p6877n. 
"one  tract"  as  to  special  assessments,  p7889n. 
' '  open ' '  as  applied  to  street,  pp7845,  7692n. 
' '  operative  property, ' '  in  tax  exemptions,  2399. 
"ordain,"  in  enacting  clause,  pp6611,  6612n. 
"organic  law,"  p6597n. 
"original  construction,"  p7681n. 
"other  municipalities,"  p6432n. 
"person  or  corporation,"  108. 
pier  as  an  "appurtenance,"  p7753n. 
"platted,"  as  to  annexation,  273,  p6568u. 

"pool  table"  as  included  in  term  "billiard  table,"  pp7141,  7142n. 
"porch"  in  ordinance,  pp7364,  6996n. 
port,  108,  p6433n. 

"power"  as  including  "right,"  294. 
"property"  in  special  assessment,  p7893n. 
"property  owner,"  as  qualified  voter,  413. 
"provisions  and  supplies,"  p7789n. 
"public  improvement,"  p7779n. 
"public  lands,"  as  to  special  assessments,  p7878n. 
"public  utility,"  p7843n. 

"real  property"  owners  as  to  incorporation,  p6462n. 
"reasonableness"  as  applied  to  changing  municipal  limits,  274,  276. 
"reconstructed,"  p7681n. 
"reconstruction,"  p7681n. 
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"registered  voters, "  740. 

"regular  meeting,"  p7887n. 

"regular  session,"  pp6463,  788 7n. 

"to  regulate,"  relating  to  construction  at  municipal  powers,  356. 

"regulate"  relating  to  municipal  powers,  356,  959. 

"to  regulate"  as  power  to  prohibit,  810,  811,  959,  990. 

"repairing,"  p7681n. 

"repairs,"  pp7745,  7753n.  ^ 

"repeal"  as  applied  to  ordinances,  825. 

"required,"  p7667n. 

"reserved,"  on  dedication  plat,  p7512n. 

"resident  .population"  as  to  incorporation,  140,  p6459n. 

satisfied — "is  satisfied"  as  to  incorporation,  145. 

"right"  as  including  "power,"  294. 

"special  franchise,"  does  not  include  "real  property"  as  to  incor- 
poration, p64:62n. 

"square,"  as  to  special  assessments,  p7889n. 

"street,"  1286. 

"street"  as  including  sidewalk  in  special  assessment  law,  p7710n. 

"street  purpose"  as  to  claim  against  city,  237. 

"street  railways,"  p6996n. 

"street  railway  cars,"  p6996n. 

' '  subject ' ' — ' '  subject-matter, ' '  p6877n. 

"sufficient"  as  applied  to  evidence,  p7206n. 

"suitably,"  as  to  describing  district  to  be  annexed,  284. 

"supplies,"  p7789n. 

"surplus  earth,"  p7752n. 

"taxable  inhabitants,"  as  to  incorporation,  p6460n. 

"taxpayer,"  as  qualified  voter,  413. 

"tenement  house,"  as  to  police  regulation,  p7155n. 

"town,"  108. 

"travel"  as  to  interference  with,  p7753n. 

"traveler,"  who  is,  as  to  liability  for  unsafe  public  ways,  2754. 

"unassessable  property,"  in  paving  contract,  p7753n. 

"unlawful  assemblage,"  in  Kansas  statute,  2651. 

"use,"  as  to  street  car  transfer,  1073. 

' '  votes ' '  as  relate  to  elections,  419. 

"waste  and  injury,"  2577,  p8186n. 

"widen,"  as  applied  to  streets,  p7692n. 
WOEK  (see  also  "Hours")— 

requiring  citizens  to  work  on  streets,  exempting  officers  and  attor- 
neys, 739. 
■WOBKMEisr— 

ordinance   forbidding,   under   penalty   from    quitting   their    employ- 
ment in  a  body,  741. 
WOEKMEN'S  COMPENSATION  LAW— 

when  policemen  not  entitled  to  compensation  under,  pp6679n,  8108. 
WOELD  WAE— 

memorial  to  soldiers  and  sailors  of,  as  public  purpose,  2372. 
WEITING— 

ordinance  to  be  reduced  to,  prior  to  passage,  677. 

necessity  that  contracts  be  in,  1179. 

contracts  for  public  improvements  to  be  in,  1909. 

offer  or  intention  to  dedicate  laud  for  public  use,  need  not  be  in,  1538, 
1562. 
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WEIT  OF  EBEOB— 

to  review  oonviotion  for  violation  of  ordinance,  1097. 


TEAS  AND  NATS— 

taking  of,  in  council  proceedings,  608. 
reason  for  requiring  taking  of,  609. 
taking,  suf&cieney  of  record  aa  to,  620. 


